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PREFACE, 


TO    THE    SECOND    EDITION    OF    THE    SECOND    VOLUME    OF    THE 
LAW   OF   CONTRACTS. 


There  are  sundry  additions  to  this  volume,  two  of  which 
are  of  sufficient  magnitude  to  be  noticed  particularly. 
One  of  these  is  a  chapter  on  the  Law  of  Bankruptcy  and 
Insolvency.  The  other  is  a  chapter  on  Remedy  in 
Equity,  or  Specific  Performance. 

In  originally  preparing  this  work,  the  subject  of  Insol- 
vency was  frequently  suggested.  In  the  first  volume, 
under  the  head  of  Parties,  some  consideration  is  given  to 
insolvents  and  bankrupts ;  and  in  other  places,  in  both 
volumes,  other  references  to  them  occur.  But  the  law 
on  this  subject  was  not  presented  with  any  fulness,  in 
part  from  the  fact  that  this  had  not  been  done  in  any  pre- 
ceding work  on  the  Law  of  Contracts ;  but  much  more 
from  believing  that  the  statutes  of  insolvency  in  the 
several  States,  upon  which  the  law  of  insolvency  in  this 
country  must  depend,  were  so  diverse  that  no  general 
statement  of  this  law  could  be.  made  which  would  be  of 
any  general  utility.  But  a  further  examination  has  con- 
vinced me  that  it  is  not  altogether  so.     The  diversities. 
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between  our  statutes  are  much  more  in  form  than  in 
substance.  On  many  points,  and  those  the  most  material, 
they  do,  for  the  most  part,  harmonize.  And  in  deciding 
the  questions  which  arise  under  these  statutes,  all  the 
courts  make  much  use  of  the  long  series  of  adjudications 
which  in  England,  and  in  this  country  also,  although 
here  during  a  shorter  period  and  in  a  less  number,  have 
settled  the  principles  applicable  to  a  great  variety  of 
questions  which  belong,  and  always  must  belong,  to 
every  rational  law  of  bankruptcy.  In  the  chapter  on 
this  subject  which  I  have  added  to  this  edition,  I  have 
endeavored  to  exhibit  and  to  illustrate  all  these  princi- 
ples, without  pausing  much  upon  the  particular  details 
which  fall  within  exact  statutory  provisions,  and  may  be 
regarded  rather  as  local  than  general  law. 

In  regard  to  the  other  chapter,  that  on  Remedy  in 
Equity,  or  Specific  Performance,  I  had  much  more  diffi- 
culty. It  is  an  altogether  new  thing  to  include  a  topic 
of  this  kind  among  those  which  belong  to  the  common 
law  jurisdiction.  And  there  are  other  modes  and  means 
of  equity  relief,  which  might  seem  to  be  almost  as  well 
entitled  to  a  place  in  a  work  on  the  Law  of  Contracts  as 
this.  But  I  was  led  to  the  conclusion  that  such  a  chapter 
was  needed,  and  almost  as  much  needed  as  a  chapter  on 
Damages,  (which  is  practically  the  only  remedy  for  breach 
of  contract  at  common  law,)  by  considerations  which  cover 
almost  the  whole  ground  of  the  relation  of  Equity  to  Law 
in  this  country. 

It  is  very  difficult  for  a  lawyer  trained  by  the  study  of 
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the  books,  and  accustomed  to  the  processes  and  practice 
now  in  use,  to  avoid  the  conclusion,  or  at  least  the  ha- 
bitual opinion,  that  equity  jurisprudence  and  law  juris- 
prudence are  divided  by  an  actual  difference,  and  by  an 
hiatus  which  cannot  be  filled.  But  an  examination  of 
the  history  of  this  difference  on  the  one  hand,  and  of  its 
actual  condition  on  the  other,  Avill  show  us  that  it  is 
wholly  artificial,  and,  if  we  may  ever  use  the  word,  acci- 
dental. We  derive  our  system  of  law  from  England, 
including  therein  all  our  arrangements  of  courts  and  all 
their  jurisprudence.  Practically  this  is  an  excellent 
system,  working  out  as  good  results,  probably,  as  were 
ever  reached  in  any  country  in  the  world.  But  the 
question  still  exists,  whether  the  present  system  has  not 
faults  which  may  be  corrected,  and  wants  which  may  be 
supplied  ;  in  other  words,  whether,  good  as  it  certainly 
is,  it  may  not  be  made  better. 

In  England  there  are  four  quite  distinct  and  almost 
independent  jurisdictions.  Equity,  Law,  Admiralty,  and 
the  Consistory  Courts  which  are  governed  substantially 
by  the  canon  law.  As  we  have  not  and  never  could 
have  had  Ecclesiastical  courts  in  this  country,  the  business 
transacted  in  these  courts  in  England  is  here  divided 
among  other  courts.  That  part  which  relates  to  the 
probate  of  wills  and  settlement  of  estates  is  given  to 
special  Courts  of  Probate,  with  appeal  either  to  the  Su- 
preme Court  of  Equity  or  to  that  of  Law ;  and  so  much 
as  relates  to  marriage  and  divorce  has  passed  over  to  the 
courts  of  equity  or  law.     But  the  other  three  remain 
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distinct  in  this  country  for  many  purposes,  although  less 
so  than  in  England. 

There,  as  is  well  known,  the  system  of  Admiralty  was 
curtailed  and  oppressed  until  more  than  half  of  its  proper 
efficiency  and  utility  was  lost.  Here  the  difficult  question 
arose  some  years  since,  whether  Admiralty  should  be  held 
to  mean  in  America  what  it  meant  in  England  when 
most  useful,  and  still  means  out  of  England,  or  only  what 
it  meant  there  after  other  courts  had  succeeded  in  sup- 
pressing the  larger  half  of  it.  Fortunately,  the  wise 
efforts  of  a  few  strong  men  decided  this  question  aright, 
although  against  violent  and  stubborn  opposition.  And 
we  have  now  an  Admiralty  which  has  vindicated  its  own 
claims  to  respect  and  support  most  successfully. 

The  Supreme  Equity  Court  of  England  stands  there 
almost  entirely  separated  from,  and,  under  some  aspects, 
antagonistic  to  the  courts  of  law.  In  a  few  of  our  States, 
equally  distinct  courts  were  established,  and  in  some  of 
them  these  courts  remain  to  this  day,  on  almost  the  same 
footing  as  in  England.  In  other  States,  the  .legislatures 
have  intrusted  to  the  highest  common  law  courts  what- 
ever equity  process  could,  in  their  judgment,  be  safely 
and  usefully  exercised  by  any  courts. 

In  many  of  our  States  these  powers  are  much  circum- 
scribed, and  have  been  given  slowly  and  reluctantly.  It 
was  supposed  that  Equity  differed  from  Law  in  being 
arbitrary,  and  deciding  questions,  not  literally  by  "the 
length  of  the  Chancellor's  foot,"  as  has  been  said,  but 
by  the  view  which  he  might  take,  on  the  whole,  of  the 
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merits  of  each.  case.  And  when  legislators  were  told  that 
equity  is  not  more  arbitrary  than  law,  and  is  adminis- 
tered according  to  certain  definite  and  established  rules, 
which  it  applies  with  the  same  caution  and  accuracy 
with  which  common  law  courts  apply  their  rules,  then 
legislators  do  not  comprehend  why  these  rules  should 
be  called  equitable  in  distinction  from  legal. 

And  the  truth  is,  there  is  no  reason  whatever  for  it. 
If  justice  can  be  done  in  any  case  according  to  law,  law 
should  do  it.     If  it  cannot  be  done  without  violation  of 
law,  it  should  not  be  done.     It  is  quite  unreasonable  to 
maintain  in  this  country,  and  in  this  age,  a  system  which 
had  no  other  origin  than  the  necessity  that  arose  from 
the  jealousies  of  independent  courts   centuries   ago,  in 
another  land  and  under  a  different  policy.     Common  law, 
long  since,  adopted  the  principal  rules  of  equity  in  rela- 
tion to  mortgages  and  to  bonds.     Partially  it  has  adopted 
them  as  to  assignments  of  choses  in  action,  contribution, 
and  a  variety  of  other  topics.     And  there  is  no  reason 
whatever  why  it  may  not  adopt  and  exercise  fully  and 
frankly,  all  the  principles  and  all  the  powers  of  equity. 
The  law  merchant  has  been  so  adopted,  and  the  law  of 
negotiable  paper  is  almost  as  much  opposed  to  the  prin- 
ciples of  common  law,  as  equity  law  generally. 

The  absence  of  a  jury  in  equity  proceedings  causes 
much  of  the  jealousy  and  fear  with  which  they  have  been 
and  still  are  regarded.  This  it  would  be  easy  to  remedy. 
The  same  objection  was  felt  against  the  enlargement  of 
the  admiralty  jurisdiction.     And  in  the  United  States 
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Statute  of  1845,  (drafted  by  Judge  Story,)  for  extend- 
ing the  Admiralty  jurisdiction  to  the  great  lakes  and 
the  navigable  waters  connected  with  them,  a  provis- 
ion was  introduced,  that  any  question  of  fact  should  be 
determined  by  a  jury  whenever  either  party  wished 
it.  This  Statute  has  been  declared  unnecessary  by  the 
Supreme  Court  of  the  United  States,  on  the  ground  that 
the  Admiralty  jurisdiction,  ex  vi  termini,  extended  in  this 
country  over  all  our  navigable  waters,  whether  fresh  or 
salt.     But  the  clause  respecting  a  jury  remains  in  force. 

The  great  change  we  suggest  cannot  be  made  by 
courts  alone.  They  must  have  Statute  authority  for  it. 
But,  with  the  clause  above  intimated  for  a  jury,  we  know 
not.  why  every  court  of  common  law  may  not  be  permit- 
ted to  possess  without  mischief  or  inconvenience,  all  the 
powers  possessed  now  by  Courts  of  Equity,  and  have  and 
use  all  their  useful  machinery  and  all  their  processes. 

We  mean,  however,  to  include  only  those  powers  and 
principles  which  belong  properly  to  Courts  of  Equity. 
So  far  as  these  courts  are  arbitrary,  or  neglect  or  violate 
the  rules  which  rightfully  apply  to  the  cases  which  come 
before  them,  they  justify  the  unwillingness  of  many  per- 
sons, in  and  out  of  the  profession,  to  confer  or  to  enlarge 
equity  povvei's.  And  in  the  exposition  we  offer  of  one  of 
the  most  important  branches  of  equity  jurisprudence,  we 
are  compelled  to  refer  to  instances,  in  which  the  cases 
exhibit  a  fluctuation  and  uncertainty  incompatible  with 
any  just  idea  of  laiv  of  any  kind.  There  are  indeed 
instances  which  can  hardly  fail  to  suggest  to  the  reader 
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that  courts  of  equity  must  have  sometimes  forgotten 
their  own  maxim,  that  equity  should  follow  law;  and 
have  supposed  that  it  was  their  function,  not  to  com- 
plete the  law  and  do  what  it  intended  but  failed  to 
accomplish,  but  the  very  thing  it  forbade. 

This  is  one  of  the  mischiefs  which  spring  from  that 
very  distinction  or  rather  division  between  law  and 
equity  which  it  tends  to  perpetuate.  The  true  remedy 
we  think,  is,  to  follow  out  the  present  tendency  to  a 
complete  union  of  law  and  equity.  In  the  great  State  of 
New  York,  this  experiment  is  tried  on  a  larger  scale, 
and  with  more  completeness  than  elsewhere.  And  while 
all  acknowledge  great  benefits  resulting  from  it,  we  have 
never  heard  that  experience  has  developed  any  objec- 
tion or  ill  result,  sufficient  to  prevent  the  hope  that  this 
new  system  will  be  —  always  with  due  precaution  and 
sufficient  delay  —  and  all  necessary  improvement  — 
carried  out  fully  there,  and  universally  adopted  else- 
wh'ere. 
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CHAPTER    I. 


CONSTRUCTION   AND   INTERPRETATION   OF   CONTRACTS,  (o) 

Sect.  I.  —  General  Purpose  and  Principles  of  Construction. 

The  importance  of  a  just  and  rational  construction  of  every 
contract  and  every  instrument,  is  obvious.  But  the  importance 
of  having  this  construction  regulated  by  law,  guided  always  by 
distinct  principles,  and  in  this  way  made  uniform  in  practice, 
may  not  be  so  obvious,  although  we  think  it  as  certain  and  as 


(a)  The  terms  "interpretation"  and 
"  construction  "  are  used  interchangeably 
by  writers  upon  the  law.  A  distinction 
has  been  taken  between  ttem  by  Dr.  Lie- 
ber,  in  Ms  work  upon  "Legal  and  Politi- 
cal Hermeneutics."  Intei-pretation  as  de- 
fined by  him  is  "  the  art  of  finding  out  the 
true  sense  of  any  form  of  words ;  that  is, 
the  .  sense  which  their  author  intended ; 
and  of  enabling  others  to  derive  from 
them  the  same  idea  which  the  author  in- 
tended to  conyey."  On  the  other  hand, 
"construction  is  the  drawing  of  conclu- 
sions respecting  subjects  that  lie  .beyond 
the  direct  expression  of  the  text  —  conclu- 
sions which  are  in  the  spirit,  though  not 
within  the  letter  of  the  text."  See  Legal 
and  Political  Hermeneutics,  ch.  1,  sec.  8  ; 
ch.  3,  sec.  2 ;  ch.  4  and  ch.  5.  Interpreta- 
tion properly  precedes  construction,  but  it 
does  not  go  beyond  the  -written  text.  Crni- 
struction  takes  place  where  texts  to  be  in- 
terpreted and  construed  are  to  be  recon- 
ciled with  the  rules  of  law,  or  with  com- 


pacts or  constitutions  of  superior  authority, 
or  where  we  reason  from  the  aim  or  object 
of  an  instrument,  or  determine  its  applica- 
tion to  cases  unforeseen  and  unprovided 
for.  The  doctiine  of  cy  pres  belongs  to 
construction.  Rules  of  interpretation  and 
construction  should  also  be  carefully  dis- 
tinguished from  rides  of  law.  See  the 
able  note  of  Mr.  Preston,  in  his  edition  of 
Sheppard's  Touchstone,  p.  88;  also  per 
Parke  and  Rolfe,  BB.,  in  Keightley  v. 
Watson,  3  Exch.  716,  quoted  ante,  vol.  1, 
pp.  18,  19.  It  is  to  be  observed,  also, 
"that  when  a  general  principle  for  the 
construction  of  an  instrument  is  laid  down, 
the  Court  wUl  not  be  restrained  from  mak- 
ing their  own  application  of  that  principle. 


because  there  are  eases  in  which  it  ma- 


■7, 


have  been  applied  in  a  dififerent  manner. 
Per  Lord  Eidon,  C.  J.,  in  Browning  v. 
Wright,  2  Bos.  &  Pul.  24.  And  see,  to 
the  same  effect,  the  remarks  of  Lord  Ken- 
yon,  in  Walpole  v.  Cholmondeley,  7  T.  E. 
148. 
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great.  If  any  one  contract  is  properly  construed,  justice  is 
done  to  the  parties  directly  interested  therein.  But  the  recti- 
tude, consistency,  and  uniformity  of  all  construction  enables  all 
parties  to  do  justice  to  themselves.  For  then  all  parties,  before 
they  enter  into  contracts,  or  make  or  accept  instruments,  may 
know  the  force  and  effect  of  the  words  they  employ,  of  the 
precautions  they  use,  and  of  the  provisions  which  they  make  in 
their  own  behalf,  or  permit  to  be  made  by  other  parties. 

It  is  obvious  that  this  consistency  and  uniformity  of  con- 
struction can  exist  only  so  far  as  construction  is  governed  by 
fixed  principles,  or,  in  other  words,  is  matter  of  law.  And 
hence  arises  the  very  first  rule  ;  which  is,  that  what  a  contract 
means  is  a  question  of  law.  It  is  the  court,  therefore,  that  de- 
termines the  construction  of  a  contract.  They  do  not  state  the 
rules  and  principles  of  law  by  which  the  jury  are  to  be  bound 
in  construing  the  language  which  the  parties  have  used,  and 
then  direct  the  jury  to  apply  them  at  their  discretion  to  the 
question  of  construction  ;  nor  do  they  refer  to  these  rules  unless 
they  think  proper  to  do  so  for  the  purpose  of  illustrating  and 
explaining  their  own  decision.  But  they  give  to  the  jury,  as  i 
matter  of  law,  what  the  legal  construction  of  the  contract  is, 
and  this  the  jury  are  bound  absolutely  to  take.  (6) 

(b)  "  The  construction  of  all  written  stating  the  offer,  contained  the  following, 
instniments  belongs  to  the  court  alone,  — "of  which  offer  %ve  accept,  expecting 
whose  duty  it  is  to  construe  all  such  in-  you  will  give  us  fine  barley  and  good 
struments,  as  soon  as  the  true  meaning  of  weight."  It  was  held  that  although  the 
the  words  in  which  they  are  couched,  and  jury  might  find  the  mercantile  meanings 
the  surrounding  cuxumstances,  if  any,  of  "  good,"  and  "  tine,"  as  applied  to  bar- 
have  been  ascertained  as  facts  by  the  jury ;  ley,  yet  they  could  not  go  further,  and 
and  it  is  the  duty  of  the  jury  to  take  the  find  that  the  parties  did  not  understand 
construction  from  the  court  either  abso-  each  other.  The  question  whether  there 
lutely,  if  there  he  no  words  to  be  con-  was  a  sufficient  acceptance  was  a  question 
strued  as  words  of  art,  or  plu-ases  used  in  to  be  determined  by  the  couit,  upon  a 
commerce,  and  no  surrounding  circum-  proper  constnictiou  of  the  letters.  And 
stances  to  be  ascertained ;  or  conditionally,  Parke,  B.,  said :  —  "  The  law  I  take  to  be 
when  those  words  or  circumstances  are  this,  —  that  it  is  the  duty  of  the  court  to 
necessarily  referred  to  them.  Unless  this  construe  all  written  instniments ;  if  there 
were  so,  there  would  be  no  certainty  iu  are  peculiar  expressions  used  in  it,  which 
the  law  ;  for  a  misconstraction  by  the  have,  in  particular  places  or  trades,  a 
court  is  the  proper  subject,  by  means  of  a  kno'wn  meaning  attached  to  them,  it  is  for 
bill  of  cxcL']itions,  of  redress  in  a  Court  the  jury  to  say  what  the  meaning  of  these 
of  En'or,  hut  a  misconstruction  by  the  expressions  was,  but  for  the  court  to  de- 
jury  cannot  be  sot  right  at  all  effectually."  cide  what  the  meaning  of  the  contract 
Per  Parke,  B.,  in  Neilson  v.  Harford,  8  was.  It  was  right,  therefore,  to  leave  it  to 
M.  &.  W.  806,  823.  In  Hutchison  v.  the  jury  to  say  whether  there  was  a  pecu- 
Bowker,  5  M.  &  W.  535,  an  offer  had  liar  meaning  attached  to  the  wbrd  'fine ' 
been  made  by  letter  to  sell  a  quantity  of  in  the  com  market ;  and  the  jury  having 
"good  barley."    The  letter  in  reply,  after  found  what  it  was,  the  question,  whether 
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"An  apparent  exceptiop  occurs  not  unfrequently,  where  un- 
usual, or  technical,  or  official  words  are  used,  and  their  mean- 
ing is  to  be  gathered  from  experts,  or  from  those  acquainted 
with  the  particular  art  to  which  these  words  refer,  or  from  au- 
thoritative definitions.  The  evidence  on  this  point  may  be 
conflicting;  and  then  it  presents  a  question  for  the  jury.  But 
the  question  is  rather  analogous  to  that  presented  by  words  ob- 
scurely written  or  half  erased,  and  which  may  be  read  in  more 
than  one  way.  In  all  such  cases,  it  is  a  question  of  fact  for 
the  jury,  what  is  the  word  used,  or  what  is  its  specific  meaning 
in<this  contract;  and  it  is  matter  of  law  what  effect  this  word 
used  with  this  meaning  has  upon  the  construction  of  the  con- 
tract, (c)  I 

*  The  principles  of  construction  are  much  the  same  at  law 
and  in  equity,  (d)     Indeed  these  principles  are  of   necessity 


there  was  a  complete  acceptance  by  the 
written  documents,  is  a  question  for  the 
judge."  See  Perth  Amboy  Man.  Co.  v. 
Condit,  1  N.  Jer.  659 ;  Eogers  v.  Colt,  id. 
704;  Brown  v.  Hatton,  9  Ired.  319;  Wa^ 
son  V.  Rowe,  16  "Verm.  525;  Eaton  v. 
Smith,  20  Pick.  150;  Hitchin  v.  Groom, 
5  C.  B.  515 ;  Morrell  v.  Frith,  3  M.  &  W. 
402 ;  Brown  v.  Orland,  36  Me.  376 ;  Begg 
V.  Porbes,  30  E.  L.  &  E.  508 ;  Rapp  v. 
Eapp,  6  Penn.  St.  45.  The  case  of  Lloyd 
V.  Maund,  2  T.  R.  760,  seems  contra,  but 
that  case  was  substantially  orerruled  in 
MorreU  v.  Prith,  3  M.  &  W.  402.  "  If  I 
am  called  on  to  give  an  opinion,"  said 
Parke,  B.,  "I  think  the  case  of  Lloyd  v. 
Maund  is  not  law."  —  Where  the  evidence 
of  a  contract  consists  in  part  of  wiitten 
evidence,  and  in  part  of  oral  communica- 
tions, or  other  unwritten  evidence,  it  is 
left  to  the  jury  to  determine  upon  the 
whole  evidence  what  the  contract  is.  Ed- 
wards V.  Goldsmith,  16  Penn.  St.  43; 
Bomeisler  v.  Dobson,  5  Wliart,  398;  Mor- 
reU V.  Prith,  3  M.  &  W.  404,  per  Lord 
Abinger.  —  In  the  case  of  libel,  the  mean- 
ing of  the  document  forms  part  of  the 
intention  of  the  parties,  and  as  such  inten- 
tion is  a  question  for  the  jury,  the  docu- 
ment is  submitted  to  them,  the  judge  giv- 
ing the  legal  definition  of  the  offence. 
Parmiter  v.  Coupland,  6  M.  &  W.  108 ; 
per  Parker,  C.  J.,  in  Pierce  v.  The  State, 
13  N.  H.  536,  562 ;  per  Lord  Abinger,  in 
Morrell  v.  Frith,  3  M.  &  W.  402.  —  So  on 
a  prosecution  for  sending  a  threatening 
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letter,  the  jury  will,  upon  examination  of 
the  paper,  decide  whether  it  contains  a 
menace.  Rex  v.  Gu-dwood,  2  East,  P.  C. 
1120,  1  Leach's  Crown  Cases,  169. 

(c)  "  When  a  new  and  unusual  word  is 
used  in  a  contract,  or  when  a  word  is  used 
in  a  technical  or  peculiar  sense,  as  appUca^ 
ble  to  any  trade  or  branch  of  business,  or 
to  any  particular  class  of  people,  it  is 
proper  to  receive  evidence  of  usage,  to 
explain  and  illustrate  it,  and  that  evidence 
is  to  be  considered  by  the  juiy ;  and  the 
province  of  the  court  will  then  be,  to  in- 
stnict  the  jury  what  will  be  the  legal 
effect  of  the  contract  or  instrument,  as 
they  shall  find  the  meaning  of  the  word, 
modified  or  explained  by  the  usage.  But 
when  no  new  word  is  used,  or  when  an 
old  word,  having  an  established  place  in 
the  language,  is  not  apparently  used  in 
any  new,  technical,  or  pecuUar  sense,  it  is 
the  province  of  the  court  to  put  a  con- 
struction upon  the  written  conti-acts  and 
agreements  of  parties,  according  to  the 
established  use  of  language,  as  applied  to 
the  subject-matter,  and  modified  by  the 
whole  iijstrament,  or  by  existing  circum- 
stances." Per  Shaw,  C.  J.,  in  Eaton  v. 
Smith,  20  Pick.  150;  Brown  v.  Orland, 
36  Me.  376;  Bumham  v.  Allen,  1  Gray, 
496.     And  see  preceding  note. 

(d)  3  Bl.  Com.  434 ;  1  Fonb.  on  Eq. 
147,  n.  (b) ;  Hotiam  v.  East  India  Co.  1 
Dougl.  277 ;  Doe  d.  Long  v.  Laming,  2 
Burr.  1108;  Eaton  o.  Lyon,  3  Ves.  692; 
Ball  V.  Storie,  1  Sim.  &  Stu.  210. 
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very  similar,  whether  applied  to  sinjple  contracts,  to  deeds,  or 
to  statutes.  There  are  differences,  but  in  all  these  cases  the 
end  is  the  same  ;  and  that  is  the  discovery  of  the  true  meaning 
of  the  words  used.  So  too,  whether  the  instrument  to  be 
construed  has  a  seal  or  not,  the  same  rules  and  principles  of 
construction  will  be  applied  to  it.  (e) 


SECTION    II. 

OF   THE    EFFECT    OF   INTENTION. 

The  first  point  is,  to-  ascertain  what  the  parties  themselves 
rneant  and  understood.  But  however  important  this  inquiry 
may  be,  it  is  often  insufficient  to  decide  the  whole  question. 
The  rule  of  law  is  not  that  the  court  will  always  construe  a 
contract  to  mean  that  which  the  parties  to  it  meant ;  but  rather 
that  the  court  will  give  to  the  contract  the  construction  which 
will  bring  it  as  near  to  the  actual  meaning  of  the  parties  as  the 
words  they  saw  fit  to  employ,  when  properly  consti'ued,  and  the 
rules  of  law,  will  permit.  In  other  words,  courts  cannot  adopt 
a  construction  of  any  legal  instrument  which  shall  do  violence 
to  the  rules  of  language,  or  to  the  rules  of  law.  (/)  Words 
must  not  be  *forced  aw'^ay  from  their  proper  signification  to  one 
entirely  different,  although  it  might  be  obvious  that  the  words 
used  either  through  ignorance  or  inadvertence,  expressed  a  very 
different  meaning  from  that  intended.  Thus,  if  a  contract 
spoke  of  "  horses,"  it  would  not  be  possible  for  a  court  to  read 

(c)  "  The  same  intention  must  be  col-  as  doubtful  iis  the  words,  it  will  bo  of  no 

looted  from   the   same  words   of  a   con-  assistance  at  all.     But  if  the  intent  of  the 

tract  hi  writing,  whether  with  or  without  a  parties  be  plain   and  clear,  we  ought  if 

seal."     Per  Lord  EUenborovgh,  in  Seddon  possible  to  put  such  a  construction  on 'the 

V.    Senate,    13    East,   74;    Eobertson   v.  doubtful  words  of -i  deed  as  will  best  an- 

Frcnch,  4  East,  130,  135;  per  Tiiidul,  C.  swer  the  intention  of  tlic  parties,  and  re- 

J.,  in  Hargrare  v.  Smee,  3  M.  &  P.  581 ;  ject  that    construction  which    manifestly 

per   Shuir,  C.  J.,  in  Kane  r.  Hood,   13  tends  to  orertum  and  destroy  it.     I  admit 

Piok.  282.  that  though  the  intent  of  the  parties  be 

(./)  "  Whenever,''  says  Willes,  C.  J.,  never  so  clear,  it  cannot  take  place  con- 
in  Parkhurst  v.  Smith,  Willes,  332,  "  it  trary  to  the  rules  of  law,  nor  can  we  put 
is  nccc^snry  to  give  an  opinion  upon  the  words  in  a  deed  which  are  not  there,  nor 
doubtful  words  of  a  deed,  the  iirst  thing  put  a  construction  on  the  words  of  a  deed 
we  ought  to  inquure  into  is,  what  was  the  directly  coutraiy  to  the  plain  sense  of 
intention  of  the  parties.     If  the  intent  be  them." 
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this  word  "  oxen,"  although  it  might  be  made  -certain  by  extrin- 
sic evidence  that  it  was  so  intended,  (g)    So  if  "parties  used  in 


{g)  This  is  a  mle  which  should  be  con- 
stantly borne  in  mind  in  putting  a  con- 
struction upon  any  legal  instrumefit.  It 
is  admii-ably  expounded  by  Lord  Chief 
Baron  Eyre,  in  the  opinion  delivered  by 
him  before  the  House  of  Lords  in  the 
great  case  of  Gibson  v.  Minet,  1  H.  Bl. 
569,  6I4.  One  of  the  questions  agitated 
in  that  case  was,  whether  a  bill  of  ex- 
change drawn,  payable  to  a  fictitious 
payee,  and  pmporting  tOk  be  by  him  in- 
dorsed, could  be  construed  as  a  bill  paya^ 
ble  to  bearer.  A  majority  of  the  judges 
who  delivered  opinions  argued  in  favor  of 
such  a  construction,  and  urged,  among 
other  arguments,  the  case  of  deeds  of  con- 
veyance, which  are  frequently  made  to 
operate  Jn  a  manner  different  from  what 
the  parties  intended.  But  the  learned 
Chief  Baron  delivered  a  very  powerful 
opinion  against  adopting  the  construction 
in  question.  After  noticing  the  argument 
derived  from  deeds  of  conveyance,  and 
urging  that  there  was  no  analogy  between 
them  and  bills  of  exchange,  he  con- 
tinued :  —  "  But  let  it  be  supposed,  for  the 
sake  of  the  argument,  that  there  may  be 
some  analogy  between  deeds  and  bills  of 
exchange ;  I  ask  what  are  the  instances  in 
wliich  constraction  and  interpretation  have 
taken  so  great  a  liberty  with  deeds,  as  to 
afford  an  argument  by  analogy  for  con- 
stnting  in  this  case  a  bill  drawn  payable 
to  order  to  be  a  bill  dri^n  payable  to 
bearer.  The  instances  which  had  oc- 
curred to  -me,  as  Ukely  to  be  insisted  upon, 
do  in  my  apprehension  afford  no  argument 
in  favor  of  this  position.  A  deed  of  feoff- 
ment upon  consideration  without  liveiy 
may  ennre  as  a  covenant  to  stand  seized 
to  the  use  of  the  intended  feoffee.  A 
deed  importing  to  be  a  grant  by  two,  one 
having  a  present,  the  other  a  futm'e  inter- 
est, may  enure  as  the  grant  of  the  former, 
and  the  confirmation  of  the  latter.  A 
feoffment  without  livery  operates  nothing 
as  a  feoffment,  is  in^uth  no  feoffment, 
but  is  a  deed  which  under  circumstances 
may  operate  as  a  covenant  to  stand  seized 
to  uses ;  why  ?  The  feoffor  has  by  the 
deed  agreed  to  transfer  the  seizin  and  his 
right  in  the  subject  to  the  feoffee.  If  the 
consideration  is  a  money  consideration,  or 
a.  consideration  of  blood,'  which  is  more 
valuably  than  money,  the  law  raises  out 
of  the  contract  an  use  in  favor  of  the  in- 
tended feoffee.  The  seizin  which  remains 
in  the  feoffor,  because  the  deed  is  insuffi- 
cient to  pass  it,  must  remain   in  him, 


bound  by  the  use.  This  is  the  effect  of 
the  feoffor's  own  agreement  plainly  ex- 
pressed upon  the  face  of  this  deed.  His 
agreement  by  his  deed  is  in  law  a  cove- 
nant, and  by  this  simple  process  does  his 
intended  feoffment  become,  in  construction 
of  law,  his  covenant  to  stand  seized  to 
uses.  It  is  a  construction  put  upon  the 
words  of  his  deed,  which  his  words  will 
%ear.  So  a  deed  importing  a  grant  of  an 
interest  by  two,  one  entitled  in  possession, 
the  other  in  reversion,  is,  iji  consideration 
of  law,  the  grant  of  the  first  and  the  con- 
firmation of  the  second ;  why "!  The  deed 
imports  to  be  the  grant  of  a  present  estate 
by  both,  and  it  is  the  apparent  intent  of 
both  that  th#  grantee,  shall  have  the  estate 
so  granted;  but  the  deed  of  the  latter 
having  no  present  interest  to  operate  upon 
as  a  grant,  nothing  can  pass  by  it  as  a 
grant.  But  this  party  has  a  future  inter- 
est in  the  sutj^ct,  out  of  which  he  may 
make  good  ta  the  grantee  the  estate 
granted  to  him  by  the  first  grantor.  This 
is  to  be  done  by  a  particular  species  of 
conveyance,  called  a  confirmation.  The 
words  which  are  used  in  this  deed,  in  their 
strict  technical  sense,  are  words  of  con- 
firmation as  much  as  they  are  words  of 
grant.  In  the  mouth  of  this  party  the 
law  says,  that  they  are  words  of  confli-ma- 
tion,  and  shall  enure  as  words  of  confirma- 
tion, in  order  to  give  effect  to  his  deed,  ut 
res  magis  valeut  (/uam  *pereat.  Here  again 
the  construction  which  the  law  puts  upon 
tlie  words'  of  the  deed  is  a  construction 
which  the  words  will  bear.  The  words  have 
several  technical  senses,  of  which  this  is 
one,  and  the  law  prefers  this,  because  it 
carries  into  execution  the  clear  intent  of 
the  parties,  that  the  estate,  and  interest 
conveyed  by  that  deed  shall  pass.  In 
both  those  cases  we  find  words  interpreted, 
not  in  their  most  general  and  ob™us 
sense  it  is  true ;  but  if  they  are  interpreted 
in  a  manner  which  the  jus  et  norma  loquen- 
di  in  conveyances  will  warrant,  there  is 
nothing  of  viqlence  in  such  construction. 
Indeed,  I  do  not  know  how  it  would  be 
possible  to  read  a  single  page  of  history  in 
any  language,  without  using  the  same  lati- 
tude of  construction  and  interpretation  of 
words.  To  go  one  step  beyond  these  in- 
stances :  I  venture  to  lay  it  down  as  a  gen- 
eral rule  respecting  the  interpretation  of 
deeds,  that  all  latitude  of  construction  , 
must  submit  to  this  restriction,  namely, 
that  the  words  may  bear  the  sense  which  by 
construction  is  put  upon  them.     If  we 
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a  contract  technical  words  of  the  law  merchant,  such  as  av- 
erage, or  agio,  or  grace ;  these  words  could  not  be  wrested  from 
their  customary  and  established  meaning,  on  the  ground  that 
the  parties  used  them  in  a  sense  which  had  never  before  been 
given  to  them.  (A)  But  words  will  be  interpreted  with  unusual 
extent  of  meaning,  and  held  to  be  generic  rather  than  specific, 
and  thus  made  to  cover  things  which  are  collateral  rather  than 
identical,  if  the  certain  meaning  of  the  parties,  and  the  ofcvious 
justice  of  the  case  require  thie  extent  of  signification.  Thus 
the  word  "men"  will  be  interpreted  to  mean  "mankind,"  and 
to  include  women  ;  (i)  and  the  word  "  bucks  "  has  been  con- 
strued to  include  "  does  ;  "  and  the  word  "  horse"  construed  to 
mean  "  mares."  (j)      ^  • 

A  distinction  is  to  be  observed  between  the  construction  of  a 
contract  and  the  correction  of  a  mistake.  For  if  it  were  in 
proof  that  the  parties  had  intended  to  use  one  wcyd,  and  that 
another  was  in  facfiised  by  a  mere  verbal  error  in  copying  or 
writing,  such  error  might  be  corrected  by  a  court  of  equity, 
upon  a  bill  filed  for  that  purpose,  and  the  instrument  so  cor- 
rected would  be  looked  upon  as  the  contract  which  *the  parties 
had  made,  and  be  interpreted  accordingly,  (k)  But  this  juris- 
diction is  confined  strictly  to  those  cases  where  different  lan- 
guage has  been  used  from  that  which  the  parties  intended.  For 
if  the  words  employed  were  those  intended  to  be  used,  but  their 
actual  meaning  was  totally  different  from  that  which  the  parties 
supposed  and  intended  them  to  bear,  still  this  actual  meaning 
would,  generally  if  not  always,  be  held  to  be  their  legal  mean- 
ing, (l)  Upon  sufficient  proof  that  the  contract  did  not  express 
the  meaning  of  the  parties,  it  might  be  set  aside ;  but  a  con- 
tract which  the  parties  intended  to  make,  but  did  not  make, 
cannot  be  set  up  in  the  place  of  one  which  they  did  make,  but 
did  not  intend  to  make. 

So  the  rules  of  law,  as  well  as  the  rules  of  language,  may 
interfere  to  prevent  a  construction  in  accordance  with  the  in- 
step beyond  this  line,  we  no  longer  con-  (i)  Bro.  Abr.  Exposition  del  Terms,  39? 
strue  men's  deeds,  but  make  deeds  for  [j)  State  v.  Dunnavant,  3  Brev.  9. 
them."  And  sec  Stratton  ».  Pcttit,  30  E.  And  see  Packard  f.  Hill  7  Cowf434-  5 
L.  &  E.  479  ;  The  Loughor  Coal  and  Rail-  Wend.  375. 
way  Co.  u.  AVilliams,  id.  496.  (k)   Adams's   Doctrine   of   Equity,   p. 

(A)  Sec  Hutchison  (-.  Bowker,  5  M.  &     169,  et  seq. 
W.  535.  (l)  Ibid. 
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tent  of  the  parties.  Thus,  if  parties  agreed  that  one  should 
pay  the  mother,  for  a  certain  consideration,  sums  of  money  at 
various  times,  "  with  interest,"  and  it  was  clear,  either  from  the 
whole  contract  or  from  independent  evidence,  that  the  parties 
meant  by  this  "  compound  interest,"  it  may  be  presumed,  (as- 
suming that  a  contract  for  compound  interest  is  unlawful,)  that 
no  court  would  admit  this  interpretation,  because  if  the  bargain 
were  expressly  for  compound  interest,  it  would  be  invalid.  Nor 
would  a  contract  to  pay  interest  be  avoided  by  evidenqe  that 
the  parties  understood  compound  interest,  if  it  were  made  in 
good  faith,  and  for  a  valid  consideration.  The  law  would  con- 
sider the  contract  as  defining  the  principal  sums  due,  and  then 
would'put  upon  the  word  interest  its  own  legal  interpretation. 

It  may  be  true  ethically,  that  a  party  is  bound  by  the  mean- 
ing which  he  knew  the  other  party  to  intend,  or  to  believe  that 
he  himself  intended;  (wi)  but  certainly  this  is  not  'always  legally 
true.  Thus,  in  the  cases  already,  supposed,  he  who  was  to  give 
might  know  that  the  party  who  was  to  receive,  (a  foreigner  per- 
haps, unacquainted  with  our  language,)  believed  that  the  prom- 
ise was  for  "  oxen,"  when  the  word  "  horses  "  was  used ;  but 
nevertheless  an  action  on  this  contract  could  not  be  sustained 
for  "  oxen."  So  if  he  who  was  to  pay  money  knew  that  the 
payee  expected  compound  interest,  this  would  not  make  him 
liable  for  compound  interest  as  such,  although  the  specific  sums 
.  payable  were  made  less,  because  they  were  to  bear  compound 

(m)  "Where the  terms  of  the  promise  in  writing,  the  policy  should  cease,  and  he- 
admit  of  more  senses  than  one,  the  prom-  of  no  further  effect.  A  further  insurance 
ise  is  to  be  performed  in  that  sense  in  was  effected,  and  notice  given  to  the  com- 
which  the  promisor  apprehended,  at  the  pany.  It  was  answered  by  the  secretary 
time  the  promisee  received  it."  Paley's  of  the  company  in  these  words  :  "I  have 
Mor.  and  Pol.  Philosophy,  104.  Where  received  your  notice  of  additional  insur- 
the  terms  of  an  instrument  are  fairly  sus-  ance."  Branson,  J.,  after  stating  Paley's 
ceptible  of  the  meaning  in  which  the  rule,  as  above  given,  says :  — "  Xow  how 
promisor  believed  they  were  understood  did  the  defendants  apprehend  at  the 
by  the  promisee,  and  in  which  they  were  time  that  the  plaintiff  would  receive 
actually  understood,  the  rule  of  Paley  is  their  answer?  If  they  secretly  reserved 
as  good  in  law  as  in  ethics.  See  an  ap-  the  right  of  approval  or  disapproval  at 
pUcation  of  the  rule  in  Potter  v.  Ontario  a  future  period,  could  tliey  have  be- 
and  Livingston  Mut.  Ins.  Co.  5  Hill,  147,  lieved  that  their  written  answer  would  be 
per  Bronson,  J.  In  this  case,  one  of  the  so  received  by  the  plaintiff'!  I  think  not. 
conditions '  of  a  fire  policy  was,  thiit  in  They  must  have  intended  the  plaintiff 
case  the  assured  should  make  any  other  should  understand  fi-om  the  answer  that 
insurance  on  the  same  property,  and  every  thing  had  been  done  which  was 
should  not  with  all  reasonable  diligence  necessary  to  a  continuance  of  the  policy, 
give  notice  thereof  to  the  company,  and  and  consequently  that  they  approved,  as 
have  the  same  indorsed  on  the  policy,  or  well  as  acknowledged,  the  further  insur- 
otherwise  acknowledged  or  approved  by  tliem  ance."    See  also  1  Duer  on  Ins.  159. 
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interest.  In  all  these  cases,  it  is  one  question  whether  an 
action  may  be  maintained  on  the  contract  so  explained,  and 
another  very  different  question,  whether  the  contract  may  not 
be  entirely  set  aside,  because  it  fails  to  express  the  meaning  of 
the  parties,  or  is  tainted  with  fraud  ;  and  being  so  avoided,  the 
parties  are  left  to  fall  back  upon  the  rights  and  remedies  that 
may  belong  to  their  mutual  relations  and  responsibilities. 
These  must  be  determined  by  the  evidence  in  the  case ;  and 
the  very  contract,  which,  as  a  contract,  could  not  be  enforced, 
may  perhaps  be  evidence  of  great  importance  as  to  the  rights 
and  liabilities  of  the  parties. 

It  is  therefore  obvious  that  it  is  not  enough  in  every  instance 
to  ascertain  the  meaning  of  the  parties.  It  is  however  always 
true  that  this  is  of  the  utmost  importance,  and  often  sufficient 
to  determine  the  construction.  And  courts  of  law  have  estab- 
lished various  rules  to  enable  them  to  ascertain  this  meaning, 
or  to  choose  between  possible,  meanings. 


♦SECTION    III. 

SOME   OF   THE   GENERAL   RULES   OF   CONSTRUCTION. 

The  subject-matter  of  the  contract  is  to  be  fully  consid- 
ered. («)  There  are  very  many  words  and  phrases  which  have' 
one  meaning  in  ordinary  narration  or  composition,  and  quite 
another  when  they  are  used  as  technical  words  in  relation  to 
some  special  subject ;  and  it  is  obvious  that  if  this  be  the  sub- 
ject-matter of  the  contract,  it  must  be  supposed  that  the  words 
are  used  in  this  specific  and  technical  sense. 

(n)  The  King  v.  Mashiter,  1   Nev.  &  was  meant.     Unwin  v.  Wolseley,  1  T.  B. 

Per.  326,  327.    Where  an  executrix  prom-  674.     If  an  annuity  l)e  granted  to  one, 

ised  to  \y:ij  a  simple  contract  debt,  "when  "  pro  concilia  impenso  et  impendendo,"  (for 

sufficient  effects  were  received "  from  the  past  and  future   counsel)  if  the  grantee 

estate  of  the  testator ;  hdd,  that  tliis  must  be  a  physician,  this  shall  be  understood  of 

be  understood  to  mean  effects  legally  ap-  his  advice  as  a  physician,  and  *if  he  be  a 

plicable  to  the  debt  in  question,  and  that  lawyer,   of  his   advice  in   legal   matters, 

the  executrix  might  first  pay  a  bond  debt.  Shep.  Touch,  p.  86.      See  Littlefield  v. 

Bowerbank  v.  Monteiro,  4   Taunt.   844.  Winslow,  19  Maine,  394,  398;  Sumner  a. 

So,  where  it  was  agreed  in  a  charter-party  Williams,  8  Mass.  162,  214 ;  Robinson  v. 

to  employ  a  captured  ship,  "as  soon  as  Fiske,  25  Maine,  401 ;   Philbrook  v.  New 

sentence    of  condemnation  should   have  England  Mut.  Fire  Ins.  Co.  37  id.  137. 
passed,"  it  was  held  that  a  legal  sentence 
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So,  too,  the  situation  of  the  parties  at  the  time,  and  of  the 
property  which  is  the  subject-matter  of  the  contract,  and  the 
intention  and  purpose  of  the  parties  in  making  the  contract,' 
will  often  be  of  great  service  in  guiding  the  construction ;  be- 
cause as  has  been  said,  this  intention  will  be  carried  into  effect 
so  far  as  the  rules  of  language  and  the  rules  of  law  will  per- 
mit. So  the  moral  rule  above  referred  to  may  be  applicable ; 
because  a  party  will  be  held  to  that  meaning  which  he  knew 
the  other  party  supposed  the  words  to  bear,  if  this  can  be  done 
without  making  a  new  contract  for  the  parties. 

Indeed,  the  very  idea  and  purpose  of  construction  imply  a 
previous  •uncertainty  as  to  the  meaning  of  the  contract;  for 
where  this  is  clear  and  unambiguous,  there  is  no  room  for  con- 
struction, and  nothing  for  construction  to  do.  A  court  would 
not,  by  construction  of  a  contract,  defeat  the  express  stipula- 
tions of  the  parties.  And  if  a  contract  is  false  to  the  *actual 
meaning  and  purpose  of  the  parties,  or  of  either  party,  the 
remedy  does  not  lie  in  construction,  but,  if  the  plaintiff  be  the 
injured  party,  in  assuming  the  contract  to  be  void,  and  estab- 
lishing his  rights  by  other  and  appropriate  means ;  or,  if  the  de- 
fendant be  injured,  by  defending  against  the  contract  on  the 
ground  of  fraud  or  mistake,  if  the  facts  support  such  a  defence. 

A  construction  which  would  make  the  contract  legal  is  pre- 
ferred to  one  which  would  have  an  opposite  effect ;  (o)  and  by 
an  extension  of  the  same  principle,  where  certain  things  are  to 
be  done  by  the  contract  which  the  law  has  regulated  in  whole 
or  in  part,  the  contract  wiU  be  held  to  mean  that  they  should  be 
so  done  as  would  be  either  required  or  indicated  by  the  law.  (p) 

(o)  "  It  is  a  general  rule,"  saith  Lord  with  lawful  conduct  and  lawful  intention 

Coke,  "  that  whensoever  the  words  of  a  can  be  placed  upon  the  words  and  acts  of 

deed,  or  of  the  parties  without  deed,  may  parties,  you  are  to  do  so,  and  not  unneces- 

haye  a  double  intendment,   and  the  one  sarily  to  put  upon  these  words  and  acts  a 

standeth  with  law  and  right,  and  the  other  construction  directly  at  variance  with  what 

is  wrongful  and  against  law,  the  intend-  the  law  prohibits  or  enjoins."    And  see 

ment    that    standeth  with  law  shall    be  Attorney-General  l>.  Clapham,  31  E.  L.  & 

taken."      Co.   Litt.  42,   183.      And   see  E.  142;    Moss  v.  Bainbrigge,  id.  565. — 

Churchwardens  of  St.  Saviour,  10  Kep.  A  condition  to  assign  all  offices  is  valid, 

67  b ;  Archibald  v.  Thomas,  3  Cow.  284 ;  and  will  be  taken  to  apply  to  such  offices 

Biley's   Adm'ra   v.    Vanhouten,   4   How.  as  are  by  law  assignable.     Harrington  v. 

(Miss.)  428;  Many  v.  Beekman  ton  Co.  liloprogge,  4  Dougl.  5. 
9  Paige,  188.     The  same  doctrine  was  de-        (p)  Clai-k  d.  Pinney,  7  Cow.  681.     In 

Glared   by  Lord  Lyndhurst,  in   Shore   v.  this  case  there  was  a  contract  to  deliver 

WUson,  9  CI.  &  Pin.  397.     "  The  rale,"  Salina  salt  in  baiTels ;  lidd,  that  such  bar- 

savs  he,  "is  this,  and  it  is  a  fair  and  proper  rels  as  were  directed  by  statute  were  to  be 

rule  that  where  a  construction,  consistent  understood  as  intended.' 
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The  question  may  be  whether  the  words  used  should  be 
taken  in  a  comprehensive  or  a  restricted  sense;  in  a  general  or 
a  particular  sense  ;  in  the  popular  and  common  or  in  some  un- 
usual and  peculiar  sense.  In  all  these  cases  the  court  will  en- 
deavor to  give  to  the  contract  a  rational  and  just  construction ; 
but  the  presumption  —  of  greater  or  less  strength,  according  to 
the  language  used,  or  the  circumstances  of  the  case  —  is  in 
favor  of  the  comprehensive  over  the  restricted,  the  general  over 
the  particular,  the  common  over  the  unusual  sense,  (q) 

*It  is  a  rule  that  the  whole  contract  should  be  considered  in 
determining  the  meaning  of  any  or  of  all  its  parts,  (r)      The 


(q)  What  Lord  ElJenbormigh  says  with 
regard  to  the  oonstniction  of  the  policy  of 
insurance,  is  equally  true  as  to  all  other 
instnimcnts,  namely,  that  it  must  be  con- 
strued according  to  its  sense  and  meaning 
as  collected  in  the  first  place  from  the 
terms  used  in  it,  which  terms  are  them- 
selves to  be  understood  in  their  plain,  or- 
dinary, and  popular  sense,  unless  they 
have  generally  in  respect  to  the  subject- 
matter,  as  by  the  known  usage  of  trade, 
or  the  like,  acquired  a  peculiar  sense  dis- 
tinct from  the  popular  sense  of  the  same 
words,  or  unless  the  context  evidently 
points  out  that  they  must,  in  the  particu- 
lar instance,  and  in  order  to  effectuate  the 
immediate  intention  of  the  parties  to  that 
contract,  be  understood  in  some  other 
sjiccia]  and  peculiar  sense.  Robertson  v. 
Frciiih,  4  East,  135.  "The  best  con- 
straction,"  says  Gibson,  C.  J.,  "is  that 
which  is  made  by  viewing  the  subject  of 
the  contract  as  the  mass  of  mankind 
would  view  it ;  for  it  may  be  safely  as- 
sumed that  such  was  the  aspect  in  which 
the  parties  themselves  viewed  it.  A  re- 
sult thus  obtained  is  exactly  what  is  ob- 
tained from  the  cardinal  rale  of  intention." 
vSc-huylkill  Nav.  Co.  v.  Moore,  2  Whart. 
491.  —  "Becoming  insolvent"  means  a 
general  inability  to  pay  one's  debts,  not  a 
taking  the  benefit  of  the  Insolvent  Debt- 
ors' Act,  unless  the  context  so  restrains  it. 
Biddlecomlie  v.  Bond,  4  Ad.  &  El.  332 ; 
Parker  v.  Gossage,  2  Cr.  M.  &  Ros.  617. 
Sec  also  Lord  Dormer  v.  Knight,  1  Taunt. 
417  ;  The  King  v.  Mainwaring,  10  B.  & 
Cr.  66  ;  Rawlins  ;;.  Jenkins,  4  Q.  B.  419  ; 
Caine  v.  Horsfall,  1  Exeh.  519;  Lowber 
V.  Le  Roy,  2  Sandf  202  ;  Denny  v.  Man- 
hattan Co.  2  Hill,  220;  Mctcal'f  o.  Tay- 
lor, 36  Maine,  28 ;  Chapman  v.  Seecomb, 
ill.  102.  The  first  proposition  of  Mr. 
]Vi()niiii,  in  his  treatise  upon  the  admis- 

.[12] 


sion  of  extrinsic  evidence  in  aid  of  the  in- 
terpretation of  wills,  is  that,  "A  testator 
is  always  presumed  to  use  the  words  in 
which  he  ex])resscs  himself,  according  to 
their  strict  and  prinutrtj  acceptation,  unless 
from  the  substance  of  the  will  it  appears 
that  he  used  them  in  a  different  sense,  in 
which  case  the  sense  in  which  he  thus  ap- 
pears to  have  used  them  will  be  the  sense 
in  which  they  are  to  be  construed."  If 
by  strict  and  primary  meaning  is  meant 
ordinary  meaning,  the  rale  needs  no  quaU- 
fipation.  The  object  of  inteqirctation  and 
construction  is  to  find  the  intention  of  the 
parties,  and  surely  that  intention  is  best 
sought  by  affixing  to  the  words  of  an  in- 
strument such  meanings  as  are  common 
or  ordinary.  Where,  however,  the  law 
has  defined  the  meaning  of  words,  they 
must  be  understood  to  be  used  in  the 
sense  which  the  law  attaches  to  them,  un- 
less the  context  or  the  circumstances  of 
the  case  indicate  that  another  meaning  is 
the  one  in  which  they  are  used.  Thus, 
the  word  "  child "  is  understood  to  mean 
legitimate  child,  unless  a  different  mean- 
ing is  pointed  out  by  the  context,  or  ex- 
trinsic facts.  Eraser  v.  Pigott,  Younge, 
354 ;  Wilkinson  v.  Adam,  1  Ves.  &  IB. 
422  ;  Gill  c.  Slielley,  2  Rus.  &  M.  336. 

(r)  Ex  initfcali-iitiliiis  et  consequentibus 
Jit  optima  inti-rpri'ifitio.  "  Evcrj'  deed," 
says  Lord  Ilolian,  "  ought  to  be  con- 
straed  according  to  the  intention  of 
the  parties,  and  the  intents  ought  to  be 
adjudged  of  the  several  parts  of  the  deed, 
as  a  general  issue  out  of  the  evidence,  and 
intent  ought  to  be  picked  out  of  every 
part,  and  not  out  of  one  word  only. 
Trenchard  v.  Hoskins,  Winch,  93.  And 
sec  Sicldemore  v.  Thistleton,  6  M.  &  S.  9 ; 
Washburn  v.  Gould,  3  Story,  122  ;  Chase 
V.  Bi;adley,  26  Maine,  531  ;  Men-ill  v. 
Gore,  29  id.  346 ;  Heywood  v.  Perrm,  10 
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*reason  is  obvious.  The  same  parties  make  all  the  contract, 
and  may  be  supposed  to  have  had  the  same  purpose  and  object 
in  view  in  all  of  it,  and  if  this  purpose  is  more  clear  and  cer- 
tain in  some  parts  than  in  others,  those  which  are  obscure  may 


Pick.  228  ;  Gray  v.  Clark,  11  Vorm.  583  ; 
Warren  v.  Merrifield,  ■  8  Mote.  96 ;  Mc 
Naiiy  v.  Thompson,  1  Sneed.  141.  "It  is 
a  tiTie  mie  of  construction  that  the  sense 
and  meaning  of  the  parties,  in  any  paitic- 
ular  part  of  an  instmment,  may  be  col- 
lected ex  antecedentibus  et  consequentibus  j 
every  part  of  it  may  be  brought  into  action, 
in  order  to  collect  from  the  whole  one  uni- 
form and  consistent  sense,  if  that  may  be 
done."  'Per  Lord  Ellenborough,  in  Barton 
V.  Fitzgerald,  1 5  East,  541 .  In  the  Duke 
of  Northumberland  v.  Brrington,  5  T.  K. 
522,  there  was  a  string  of  covenants  upon 
the  part  of  the  lessees  of  certain  mines,  in 
which  they  bound  themselves,  "jointly  and 
severally ; "  after  which  followed  a  cove- 
nant of  the  lessor.  There  was  then  a  fur- 
ther-covenant on  the  part  of  the  lessees  to 
render  an  account,  which  of  itself  would 
have  bound  them  only  jointly.  Held,  that 
the  words  "jointly  and  severally,"  at  the 
beginning  of  the  covenants  by  the  lessees, 
extended  to  all  their  subsequent  covenants. 
BuUer,  J.,  said  :  —  "It  is  immaterial  in 
what  part  of  a  deed  any  particular  cove- 
nant |s  inserted;  for  in  construing  it  we 
must  take  the  whole  deed  into  considera^ 
tion,  in  order  to  discover  the  meaning  of 
the  parties."  —  Where  there  are  recitals  of 
particular  claims  or  considerations,  fol- 
lowed by  general  words  of  release,  the 
general  words  shall  be  restrained  by  the 
particular  recital.  Thus,  if  a  man  should 
receive  ten  pounds,  and  give  a  receipt  for 
it,  and  thereby  acquit  and  release  the  per- 
son of  all  actions,  debts,  duties,  and  de- 
mands, nothing  would  be  released  but  the 
ten  pounds ;  because  the  last  words  must 
be  limited  by  those  foregoing.  2  EoU. 
Abr.  409.  This  case,  though  said  to  be 
denied  by  Lord  Salt,  in  Knight  v.  Cole,  1 
Show.  150,  155,  was  confirmed  by  Lord 
Ellenborough,  in  Payler  v.  Homersham,  4 
M.  &  S.  426.  See  also  Kamsden  v.  Hyl- 
ton,  2  Ves.  310 ;  Lampon  v.  Corke,  5  B. 
&  Aid.  606 ;  Simons  v.  Johnson,  3  B.  & 
Ad.  175;  Lyman  w.  Clark,  9  Mass.  235; 
Kich,!;.  Lord,  18  Pick.  325;  Jackson  v. 
Stackhouse,  1  Cow.  122;  Mclntyre  v. 
WiUiamson,  1  Edw.  Ch.  34.  For  the  con- 
struction of  sweeping  clauses  see  Moore  v. 
Magrath,  Cowp.  9. — For  the  effect  of  re- 
citals upon  the  constrnction  of  mercantile 
instruments,  see  Bell  v.  Braen,  1  How. 
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169,  184;  Lawi-ence  v.  McCalmont,  2  id. 
426,  449.  — In  Browning  v.  Wright,  2 
Bos.  &  Pul.  13,  A.,  after  granting  certain 
premises  in  fee  to  B.,  and  after  warranting 
the  same  against  himself  and  his  heirs, 
covenanted  that  notwithstanding  any  act 
by  him  done  to  the  contrary,  he  was  seized 
of  the  premises  in  fee,  and  that  he  had  full 
power,  ^c,  to  convey  the  same ;  he  then 
covenanted  for  himself,  his  heirs,  execu- 
tors, and  administrators,  to  make  a  cart- 
way, and  that  B.  should  quietlv  enjoy 
without  interruption  from  himself  or  any 
person  claiming  under  him,  and  lastly, 
that  he,  his  heirs  and  assigns,  and  all  per- 
sons claiming  under  him,  should  make 
further  assurance.  Held,  that  the  inter- 
vening general  words,  "full  power,  &c.„^ 
to  convey,"  were  either  part  of  the  preced- 
ing special  covenant ;  or,  if  not,  that  they 
were  qnahfied  by  all  the  other  special  cov- 
enants against  the  acts  of  himself  and  his 
heirs.  See  the  admirable  opinion  of  Lord 
Eldon.  See  also  Hesse  v.  Stevenson,  3 
Bos.  &  Pul.  565;  Nind  v.  Marshall,  3 
Moore,  703 ;  Broughton  i'.  Conway,  Dyer, 
240  a ;  Cole  v.  Hawes,  2  Johns.  Gas.  203 ; 
Whallon  v,  Kauffman,  19  Jolms.  97  ;  Bar- 
ton V.  Fitzgerald,  15  East,  530 ;  Saward  v. 
Anstey,  10  Moore,  55  ;  Chapin  v.  Clemit- 
son,  1  Barb.  311;  Mills  v.  Catlin,  22 
Verm.  98.  —  Where,  in  a  statute,  general 
words  follow  particular  ones,  the  rule  is  to 
constme  them,  as  applicable  to  subjects 
.ejusdem  generis.  Thus,  in  Sandiman  v. 
Breach,  7  B.  &  Cr.  96,  a  question  arose 
upon  the  statute  29  Car.  2,  c.  7,  wliich 
enacts,  "that  no  tradesman,  artificer, 
workman,  laborer,  or  other  person  or  per- 
sons, shall  do  or  exercise  any  worldly  la- 
bor, business,  or  work  of  their  ordinary 
calUngs,  upon  the  Lord's  day."  It  was 
contended  that  under  the  words  "other 
person  or  persons "  the  drivers  of  stage- 
coaches were  included.  Held  otherwise 
for  the  above  reason.  See  The  Queen  v. 
Nevill,  8  Q.  B.  452. — For  the  apphcation 
of  this  rule  to  deeds  of  conveyance  where 
there  are  particular  enumerations  or  de- 
scriptions, see  Doe  v.  Meyrick,  2  Cr.  & 
Jer.  223;  Jackson  v.  Stevens,  16  Johns. 
110. — Parts  struck  out  of  an  instrument 
may,  it  seems,  be  regarded  in  its  construc- 
tion. Stricyand  u.  Maxwell,  2  Cr.  &  M. 
539. 
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be  illustrated  by  the  light  of  others.  Thus,  the  condition  of  a 
bond  may  be  considered  to  explain  the  obligatory  part,  (s) 
And  the  recital  in  a  deed  or  agreement  has  sometimes  great 
influence  in  the  interpretation  of  other  parts  of  the  instru- 
ment, (t)  The  contract  may  be  contained  in  several  instru- 
ments, which,  if  made  at  the  same  time,  between  *the  same  par- 
ties, and  in  relation  to  the  same  subject,  will  be  held  to  consti- 
tute but  one  contract,  (m)  and  the  court  will  read  them  in  such 
order  of  time  and  priority  as  will  carry  into  effect  the  intention 
of  the  parties,  as  the  same  may  be  gathered  from  all  the  instru- 
ments taken  together,  (v)  And  the  recitals  in  each  may  be  ex- 
plained or  corrected  by  a  reference  to  any  other,  in  the  same 
way  as  if  they  were  only  several  parts  of  one  instrument,  (w) 

Another  rule  requires  that  the  contract  should  be  supported 
rather  than  defeated,  {x)     Thus,  a  deed  which  cannot  operate 


(s)  Coles  y.  Hulme,  8'B.  &  Cr.  568. 

(t)  Moore  v.  Magrath,  Cowp.  9  ;  Chol- 
mondeley  v.  Clinton,  2  B.  &  Aid.  625. 

(w)  Coldham  v.  Showier,  3  C.  B.  312  ; 
Makepeace  v.  Harvard  College,  10  Pick. 
298 ;  Sibley  v.  Holden,  id.  249 ;  Odiome 
V.  Sargent,  6  N.  H.  401 ;  Raymond  v. 
Koberts,  2  Aikens,  204 ;  Strong  v.  Barnes, 
11  Venn.  221 ;  Taylor  d.  Atkins  v.  Horde, 
1  Burr.  60,  117;  Jackson  r.  Dunsbagh,  1 
Johns.  Cas.  91 ;  Hills  v.  Miller,  3  Paige, 
254 ;  Sewall  v.  Henry,  9  Ala.  24 ;  Apple- 
gate  V.  Jacoby,  9  Dana,  209 ;  Cornell  o. 
Todd,  2  Denio,  130 ;  Craig  v.  Wells,  1 
Kern.  315.  So  also,  though  the  instru- 
ments are  not  made  at  the  same  time,  if 
they  can  be  connected  together  by  a  refer- 
ence from  one  to  the  other.  Van  Haijen 
V.  Van  Kciissehicr,  18  Johns.  420;  Saw- 
yer V.  Ilaniiiiutt,  15  Maine,  40  ;  Adams  v. 
Hill,  16  id.  215. 

{v)  Wliitehurst  v.  Boyd,  8  Ala.  375 ; 
Newhall  v.  Wright,  3  Mass.  138. 

{w)  Sawyer  v.  Hammatt,  15  Maine,  40. 

{x)  Smith  V.  Packhurst,  3  Atk.  135; 
Pollock  V.  Stacy,  9  Q.  B.  1033.  In  Pugh 
V.  Leeds,  Cowp.  714,  there  was  a  power  to 
make  leases  in  possession,  but  not  in  re- 
version. A  lease  was  granted  for  twenty- 
one  years,  to  commence  from  the  day  of 
the  date.  Held,  that  "from  the  day,  &c.," 
was  to  be  regarded  as  inclusive,  and  not 
exclusive  of  the  day  of  the  date.  Lord 
Mansfield  said:  —  "The  ground  of  the 
opinion  and  judgment  which  I  now  de- 
liver is  that  '  from '  may,  in'  the  vulgar  use, 
and  even  in  the  stiictest  propriety  of  Ian- 
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mean  either  inclusive  or  exclusive; 
thatthe  parties  necessarily  understood  and 
used  it  in  that  sense  which  made  their  deed 
effectual ;  that  the  courts  of  justice  are  to 
constme  the  words  of  parties  so  as  to 
effectuate  their  deeds,  and  not  to  destroy 
them;  more  especially  where  the  words 
themselves  abstractedly  may  admit  of 
either  meaning."  In  Brown  v.  Slater,  16 
Conn.  192,  the  following  agreement  was 
entered  into:  —  "Pannington,  Oct.  15th, 
1825.  In  consideration  of  Mi's.  Nancy 
Hart's  becoming  my  wife,  I  promise  to 
give  her  at  the  rate  of  one  dollar  per  week, 
from  the  date  of  our  marriage,  so  long  as 
she  remains  my  wife.  EHas  Brown." 
This  contract  was  put  in  suit  after  the 
death  of  the  husband,  and  the  defence 
was,  that  it  was  extinguished  by  the  mar- 
riage of  the  parties.  Held,  however,  that 
the  contract,  being  made  in  contemplation 
of  marriage,  and  purporting  to  hold  forth 
a  benefit  to  the  promisee,  a  court  of  law 
would  construe  it  as  providing  for  the  pay- 
ment of  a  sum  of  money  to  her  after  the 
termination  of  the  coverture,  the  amount 
to  be  ascertained  by  its  duration.  Wil- 
liams, 0.  J.,  said:  "If  a  contract  admits 
of  more  than  one  construction,  one  of 
which  will  render  it'inefiicacious  or  nullify 
it,  that  construction  should  be  adopted 
which  will  carry  it  into  effect.  Por  there 
is  no  presumption  against  the  validity  of 
contracts.  Nor  can  we  suppose  that  the 
parties  sit  down  to  make  a  contract  pro- 
viding for  a  particular  event,  when  that 
very  event  would  .make  it  void." 
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in  the  precise  way  in  which  it  is  intended  to  take  effect,  shall 
yet  be  construed  in  another,  if  in  this  other  it  can  be  made 
effectual.  (?/)  Thus,  a  deed  intended  for  a  release,  'which  can- 
not operate  as  such,  may  still  take  effect  as  a  grant  of  the  re- 
version, as  a  surrender,  or  an  attornment;  or  even  as  a  cove- 
nant to  stand  seized,  (z)  So  a  deed  of  bargain  and  sale,  void 
for  want  of  enrolment,  has  been  held  to  take  effect  as  a  grant 
of  the  reversion,  (a)  If  several  grantors  join  in  a  deed,  some 
of  whom  are  able  to  convey  and  others  not,  it  is  the  deed  of 
him  or  them  alone  who  are  able,  (b)  And  if  there  be  several 
grantees,  one  of  whom  is  capable  of  taking  and  the  others  not, 
it  shall  enure  to  him  alone  who  can  take,  (c)  So  if  a  mortga- 
gor and  mortgagee  join,  it  is  the  grant  of  the  mortgagee  and 
the  confirmation  of  the  mortgagor,  (d)  And  if  a  charter  will 
bear  a  double  construction,  and  in  one  sense  it  can  effect  its 
purposes,  and  in  the  other  not,  it  will  receive  the  construction 
which  will  make  it  efficacious,  (e)  The  court  cannot,  however, 
through  a  desire  that  there  should  be  a  valid  contract  between 
the  parties,  undertake  to  reconcile  conflicting  and  antagonistic 
expressions,  of  which  the  inconsistency  is  so  great  that  the 
meaning  of  the  parties  is  necessarily  uncertain.  Nor  where 
the  language  distinctly  imports  illegality,  should  they  construe 
it  into  a  different  and  a  legal  sense,  for  this  would  be  to  make 
a  contract  for  the  parties  which  they  have  not  made  themselves. 
But  where  there  is  room  for  it,  the  court  will  give  a  rational 
and  equitable  interpretation,  which,  though  neither  necessary 
nor  obvious,  has  the  advantage  of  being  just  and  legal,  and 
supposes  a  lawful  contract  which  the  parties  may  fairly  be  re- 

(j/)  Goodtitle   v.  Bailey,   Cowp.   600 ;  Willes,  C.  J.,  in  Roe  v.  Tranmarr,  Willes, 

Doe  V.  Salkeld,  Willes,  673;  Haggcrston  684.     See  also  ante,  p.  7,  n.  [g). 

V.  Hanbury,  5  B.  &  Cr.  101;   Wallis  v.  (z)  Shep.  Touch.  82;  Koe  t;.  Tranmarr, 

Wallis,  4  Mass.  135 ;  Parker  v.  Nichols,  7  Willes,  682. 

Pick.  Ill;   Russell  v.  Coflfin,  8  id.  143;  (a)  Smith   u.  Frederick,  1   Russ.  174, 

Brewer  u.  Hardy,  22  id.  376 ;  Jackson  w.  209;    Adams   v.    Steer,    Cro.   Jaci   210; 

Blodget,  16  Johns.  172;  Rogers  v.  Eagle  Lynch  et  ux.  v.  Livingston,  8  Barb.  463; 

Fire  Ins.   Co.  9  Wend.  611;    Ban-ett  v.  s.  c.  2  Seld.  422. 

French,  1   Conn.  354 ;  Bryan  v.  Bradley,  (6)  Shep.  Touch.  81,  82. 

16  id.  474.    ."The  judges  in  these  latter  (c)  Ibid.  82. 

times  (and  I  think  very  rightly)  have  gone  (rf)  Doe  v.  Adams,  2  Cr.  &  Jer.  232 ; 

further  than  formerly,  and  have  had  more  Doe  v.  Goldsmith,  id.  674 ;  Treport's  case, 

consideration  for  the  substance,  namely, —  6  Rep.  15. 

the  passing  of  the  estate  according  to  the  (e)  Molyn's  case,  6  Rep.  6  a;  Church- 
intent  of  the  parties,  than  the  shadow,  wardens  of  St.  Saviour,  10  id.  67  b. 
namely,  —  the  manner  «f  passing  it."  Per 
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gardcd  as  having  niado.  So,  for  the  same  reason,  all  the  partd 
of  the  eontrael  will  be  coastrued  in  sueh  a  way  us  (o  *give  force 
and  validily  to  all  o(  them,  and  to  all  of  the  language  used, 
where  tlmt  is  possible.  (/)  And  even  parts  or  provisions  whii-li 
are  I'oiuparalively  uiiimportanl,  and  may  be  severi-d  from  the 
contract  without  impairing  its  ell'eet  or  changing  its  eharaeter, 
will  bo  suppressi'd  as  it  were,  if  in  that  way,  and  only  in  that 
way,  the  eontraet  ean  be  sustained  and  enforeed.-  Tills  desire 
of  the  law  to  elVeeluale  rather  than  defeat  a  contract,  is  wise, 
just,  and  bcneru-ial.  But  it  may  be  too  strong.  Antl  in  some 
instances  language  is  used  in  refert'nee  to  this  subjet't  Mdiicli  it- 
self needs  conslrnction,  and  a  construction  whii'h  shall  greatly 
qualify  its  meaning.  Thus,  fiOrd  C.  .).  IJo/xui-  saJil :  —  "  I  do 
exceedingly  commend  tlu^  judges  that  are  curious  and  almost 
subtle,  iis/nlc,  (which  is  the  word  used  in  the  Provi'rbs  of  Solo- 
mon in  a  good  sense  when  it  is  to  a  good  end,)  lo  invent  reasons 
and  uu'ans  io  make  at'ts  according  to  the  just  intent  of  the  par- 
ties, and  to  avoid  wrong  and  injury;  which  by  rigid  rules  might 
be  wrought  out  of  the  ai't."  (i,'')  Lord  llu/r  nuotes  and  ap- 
proves these  words,  (//)  and  1\'i//cs,  C  J.,  quoting  Utile's  appro- 
bation, adds  his  own.  (/)  And  yet  this  cannot  be  sound  doc- 
trine;  it  cannot  be  the  duty  of  a  court  that  sits  to  administer 
the  law,  and  for  no  other  |)\u-pose,  to  be  curious  and  subtle,  or 
astute,  or  to  invent  reasons  and  makc^  ai'ls,  in  order  to  escape 
from  rigid  rules.  All  that  can  be  true  or  "wise  in  this  doctrine 
is,  that  courts  sliould  clli'ctuatc   a   contract  or  an   inslrmnent 

(/)  Thus  in  Evimrt  i\  SancUivs,  8  I'lirt.  'I'lio  iimliin'iioiifl  wdnls  —  of  siii'li  sort  iiml 

497,  llirrc  ^vus  II  i)r(imis((  In  |)ny  a  sum  cil'  sucli  piiM-i'S  iislio  plciisi's — woiilrl  in  lIuM'oii- 

iiiiiiu'V  tliiii.    I,  IS.'lli,  "  Willi  iiilrrrsi  (Viiin  tniry  constnu'tion  lie  lu'cilli'ss,  imd  |ir<i(liico 

IH.'lf),^'     y/i7(/,  lliiit  tlio  i'x|in>ssiiiii  "fmm  no  t'll'iHt.     11' llioclidicn  liad  hwii  iiitrnilwl 

18;ir),"  in  (inli'r  tluit  it  inifjlit  hiivo  si>rno  for  tlio  filler  sun,  tlio  Icstaliir  wiiiiiil  liiivo 

o|H'nitinn,  must  lu-  conslrmul  as  nu'iuiiii;^  iijui  no  oi'cnsion  to  lulil  tlioso  ^^'(ll■^ls.      l'\)r 

from    tliu   lirst  of   .Immiiry,    IS.'iri.      'Phis  liy  li'iiviiiK' all  liis  |iliiti' to  tlin  iildi'r,  i'\cii|it 

nilr  is  wi'li  iHiistnili'd  also  liy  a  ciisn  put  oiii'  liioiisiiuil  onuci's  of  it,  wliioli  llio  elder 

by  UiitlierCorlh  in  Ilia  lusliliiles  of  Natural  williin  a  eerliiiu  lime  is   lo  deliver  to  lliu 

Law,  B.  •!,  oil.  7.     "  If  i\  tostntor,"  says  ymiiiKer,  the  sort  luul  |iieres  lo  lie  ileliv- 

ho,  "  beqiKMitlies  all  his  phito  to  liis  elder  ereil   wmdd   of   eonrso   have    lieeii    at  tllO 

son,  eKee|)t  one  thousand  onnoes,   whieli  oplioii   of  tho   elder;    fliiiee    ilie    yoiuiKOr 

bo  luMineiilhes  lo  his  yonnu'er  son,  and  di-  would  hy  the  will  hiive  liad  no  eliibn  but 

reels  that  llie  elder  shiill,  at  a  eerliiin  time,  lo  a  eertivin  wein-ht  of  phite." 

deliver  to  tbo  younger  one  thiiiisiuid  ounces  (if)   Cliiurieliiird  p.  Sidney,  Hob.  277. 

of  the  said  plale,  of  siieli  sort  iind  sneli  (/ij   CrossiiiK    i'.    Hi'iidaniore,    I     Voiit. 

pieees  as  be  |ileiises  ;  this  rule  would  ile-  141. 

termino  tlie   inlention   of    tho    teslalor   lo  (/)  Doo  i'.  Siilkeld,  Willes,  Ii7li ;' lloo  u. 

have   been,  that  his   yoiini^er  son  should  TraunuuT,  id,  liH't. 

hai'u  the  elioiee  of  tlie  sort  and  tbo  pieees,  * 
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wherever  this  can  be  done  by  a  perfectly  fair  and  entirely 
rational  construction  of  the  language  actually  used.  To  do 
more  than  this  would  be  to  sacrifice  to  the  apparent  right  of 
one  party  in  one  case,  that  steadfast  adherence  to  law  and  prin- 
ciple, which  constitutes  the  only  protection  and  defence  of  all 
rights,  and  all  parties. 

Another  rule  requires  that  all  instruments  should  be  con- 
strued "  contra  proferentem."  That  is,  against  him  who  gives 
or  undertakes,  or  enters  into  an  obligation,  {j)  This  rule  of 
construction  is  reversed  in  its  application  to  the  grants  of  the 
sovereign ;  for  these  are  construed  favorably  to  the  sovereign, 
although  he  is  grantor,  [k)      The  reason  of  the  *rule  "  contra 


(j)  Windham's  case,  5  Rep.  7  b.;  Chap- 
man V.  Dalton,  Plowd.  289;  The  Ada, 
Daveis,  407;  Thrall  v.  Newell,  19  Verm. 
202 ;  per  Alderson,  B.,  in  Meyer  v.  Isaac, 
6  M.  &  W.  612.  This  rale^of  construc- 
tion, —  verba  chartannn  fortius  accipiuntur 
contra  proferentem,  —  is  well  illustrated  by 
the  case  of  Dann  v.  Spunier,  3  B.  &  P. 
399,  in  which  it  was  held  that  a  lease  to 
one,  "  to  hold  for  seven,  fourteen,  or  twen- 
ty-one years,"  gave  to  the  lessee,  and  him 
alone,  the  option  at  which  of  the  periods 
named  the  lease  should  determine.  See 
also  Doe  v.  Dixon,  9  East,  15.  —  The 
construction  of  grants  should  be  favorable 
to  the  grantee.  Throckmorton  v.  Tracy, 
Plow.  154,  161 ;  Doe  v.  WiUiams,  1  H. 
Bl.  25 ;  Charles  River  Bridge  v.  WaiTcn 
Bridge,  11  Pet.  420,  589;  Jackson  v. 
Blodget,  16  Johns.  172;  Melvin  ;;.  Pro- 
prietors, &c.,  on  Mer.  River,  5  Mete.  15, 
27  ;  Cocheco  Man.  Co.  v.  Whittier,  ION. 
H.  305 ;  Lincoln  v.  Wilder,  29  Maine,  169 ; 
Mills  V.  Catlin,  22  Verm.  98 ;  Winslow  v. 
Patten,  34  Maine,  25;  Pike  v.  Munroe, 
36  id.  309.  Tliis  construction,  however, 
must  be  a  fair  and  just  one,  for  "  there  is 
a  Jdnd  of  equity  in  grants,  so  that  they 
shall  not  be  taken  unreasonably  against 
the  grantor,  and  yet  shall  with  reason  be 
extended  most  liberally  for  the  grantee." 
Per  Saunders,  J.,  in  Throckmorton  u. 
Tracy,  Plowd.  161. 

(t)  Willion  V.  Berkley,  Plowd.  243 ; 
Jackson  v.  Reeves,  3  Caines,  293.  They 
shall,  however, "  have  no  strict  or  naiTow  in- 
terpretation for  the  overthrowing  of  them," 
but  "  a  liberal  and  favorable  construction 
for  the  making  of  them  available  in  law, 
usque  ad  plenitudinem,  for  the  honor  of  the 
king."  .2  Inst.  496.  "And  so  note," 
saith  Lord  Goke,  "  the  gravity  of  the  an- 

2* 


cient  sages  of  the  law  to  construe  the  king's 
grant  beneficially  for  his  honor,  and  the  re- 
Uef  of  the  subject,  and  not  to  make  any 
strict  or  literal  construction  in  subversion 
of  such  grants."  Mol^^'s  case,  6  Rep.  6  a. 
See  also,  Churchwardens  of  St.  Saviour, 
10  id.  67  b.  Accordingly,  the  rule  in  ques- 
tion is  of  less  weight  than  the  rule  that  an 
instrument  should  be  supported  rather  than 
defeated ;  and  is  not  applied  to  defeat  a  con- 
tract entirely,  but  only  to  limit  the  ox'tent 
of  the  grant ;  for  a  grantor,  whether  king 
or  subject,  is  always  held  to  have  intended 
something  by  Ms  grant.  "  It  is  a  weU- 
known  rule,  in  the  construction  of  private 
grants,  if  the  meaning  of  the  words  be 
doubtful,  to  construe  them  most  strongly 
against  the  grantor.  But  it  is  said  that  an 
opposite  rule  prevails,  in  ca,scs  of  grants 
by  the  king ;  for  where  there  is  any  doubt, 
the  construction  is  made  most  favorably 
for  the  king  and  against  the  grantee.  The 
rule  is  not  disputed.  But  it  is  of  very 
limited  application.  To  what  cases  does 
it  apply  ?  To  such  cases  only  where  there 
is  a  i-eal  doubt,  where  the  grant  admits  of.' 
two  interpretations,  one  of  which  is  more 
extensive  and  the  other  more  restiicted; 
so  that  a  choice  is  fairly  open,  and  either 
may  be  adopted  without  any  violation  of 
the  apparent  objects  of  the  grant.  If  the 
king's  grant  admits  of  two  interpretations, 
one  of  which  will  make  it  utterly  void  and 
worthless,  and  the  other  will  give  it  a  rea- 
sonable effect,  then  the  latter  is  to  prevail ; 
for  the  reason  (says  the  common  law) 
'  that  it  will  be  more  for  the  benefit  of  the' 
subject  and  the  honor  of  the  king,  which  is 
more  to  be  regarded  than  his  profit.'  10 
Co.  67  b.  And  in  every  case  the  rule  is 
made  to  bend  to  the  real  justice  and  integ- 
rity of  the  case.    No  strained  or  extrava- 
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proferentem"  is,  that  men  maybe  supposed  to  take  care  of 
themselves,  and  that  he  who  gives,  and  chooses  the  words  by 
which  he  gives,  ought  to  be  held  to  a  strict  interpretation  of 
them  rather  than  he  who  only  accepts.  {T)  But  the  reason  is 
not  a  very  strong  one,  nor  is  the  rule  of  special  value.  It  is 
indeed  often  spoken  of  as  one  not  to  be  favored  or  applied  un- 
less other  principles  of  interpretation  fail  to  decide  a  ques- 
tion, {m)     It  is  of  course  most  applicable  *to  deeds  poll,  (w)  as 


gant  construction  is  to  be  made  in  favor  of 
the  king.  And  if  the  intention  of  the 
grant  is  obvious,  a  fair  and  liberal  inter- 
pretation of  its  terms  is  enforced."  Per 
Stori),  J.,  Charles  l!i^■er  Bridge  v.  "Warren 
Bridge,  H  Pet.  591,  597.  It  is  laid  down 
by  Mr.  .Tuhtiee  Story,  that  the  grants  of  the 
sovereign  arc  construed  against  the  grantee 
only  in  cases  of  mere  donation,  and  not 
where  there  is  a  valuable  consideration; 
that  the  rule  has  no  application  in  cases  of 
legislative  grants.  11  Pet.  597,  598.  It 
is  just  and  reasonable  that  the  construction 
should  be  favorable  to  the  grantee,  in  the 
case  of  a  conveyance  of  lands  by  the  sov- 
ereign for  a  valuable  consideration ;  but 
where  exclusive  privileges  are  given  to  an 
individual  or  to  a  company,  and  rights 
confen-ed  re.-trictive  of  those  of  the  public, 
or  of  private  [lersons,  the  construction,  in 
cases  of  doubt  or  ambiguity,  is  against  the 
grantee,  especially  wlicrc  burdens  are  im- 
posed upon  tlie  public,  as  in  the  case  of 
rates  of  toll  imjiosed  for  the  benefit  of  a 
company.  In  Stourbridge  Can.  Co.  v. 
Wlieelcy,  2  B.  &  Ad.  792,  where  a  right 
of  taking  toll  was  given  to  a  company. 
Lord  Tentenh-n  used  the  following  lan- 
guage :  "  This,  like  many  other  cases,  is  a 
bargain  between  a  company  of  adventurers 
and  the  public,  the  terms  of  which  are  ex- 
pressed in  the  statute ;  and  the  rule  of  con- 
struction in  all  such  cases  is  now  fully  es- 
tabUshed  to  he  this ;  that  any  ambiguity  in 
the  terms  of  tlie  contract  must  operate 
against  the  adventurers,  and  in  favor  of 
the  public;  and  the  plaintiffs  can  claim 
nothing  which  is  not  clearly  given  to  them 
by  the  act."  Blakemore  v.  Glamorgan- 
shu-e  Can.  Nav.  1  Myl.  &  K.  154,  162,  per 
Lord  Kl<l(m  ;  Gildart  v.  Gladstone,  1 1  East, 
675,  685;  Leeds  and  Liverpool  Can.  Co. 
V.  Hustler,  1  B.  &  Cr.  424;  Barrett  v. 
Stockton,  &c.  Railway  Co.  2  M.  &  Gr. 
134 ;  Parker  v.  Great  Western  Railway 
Co.  7  id.  25.3 ;  Mohawk  Bridge  Co.  v. 
Utica  &  Sch.  R.  R.  Co.  6  Paige,  554.  In 
Priestley  c.  Foulds,  2  M.  &  Gr.  194,  in  the 
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case  of  a  legislative  grant  to  a  company 
such  as  those  above  mentioned,  Coltman, 
J.,  said :  "  The  words  of  the  act  must  be 
considered  as  the  language  of  the  com- 
pany, which  ought  to  be  construed /ortius 
contra  proferentem."  —  This  rule  of  con- 
struction, "contra  proferentem,"  is  applied 
in  pleading.  Bac.  Max.  Reg.  3;  but  is 
not  applied  to  wills ;  nor  to  statutes,  ver- 
dicts, judgments,  &c.,  which  are  not  words 
of  parties.     lb. 

(/)  Per  Alderson,  B.,  in  Meyer  v.  Isaac, 
6  M.  &  W.  612. 

(m)  "It  is  to  be  noted,"  saith  Lord 
Bacon,  "  that  this  rule  is  the  last  to  be  re- 
sorted to,  and  is  never  to  be  relied  upon 
but  where  all  other  mles  of  exposition  of 
words  fail  ;  and  if  any  other  come  in 
place,  this  givcth  place.  And  that  is  a 
point  worthy  to  be  obsen'cd  generally  in 
tlie  rules  of  the  law,  that  when  they  en- 
counter and  cross  one  another  in  any  case, 
it  be  understood  which  the  law  hoMeth 
worthier,  and  to  lie  prefeiTed ;  and  it  is  in 
this  particular  very  notable  to  consider, 
that  this  being  a  rule  of  some  strictness 
and  rigor,  doth  not  as  it  were  its  ofBee, 
but  in  absence  of  other  niles  which  are  of 
more  equity  and  humanity."  Bac.  Max. 
Reg.  3.  See  also.  Love  v.  Pares,  13  East, 
80.  So  in  Adams  v.  Warner,  23  Venn. 
411,  412,  Mr.  Justice  Recljield  said:  — 
"  This  rule  of  construction  is  not  properly 
applicable  to  any  case,  but  one  of  strict 
equivocation,  where  the  words  u,sed  will 
bear  either  one  of  two  or  more  interpreta^ 
tions  equally  well.  In  such  a  case,  if  there 
be  no  other  legitimate  mode  of  determin- 
ing the  equipoise,  this  mle  might  well 
enough  decide  the  case.  In  all  other 
cases,  where  this  rale  of  constraction  is 
dragged  in  by  way  of  argument  —  and 
that  is  almost  always  where  it  happens  to 
fall  on  the  side  which  we  desire  to  sup- 
poi-t — it  is  used  as  a  mere  make-weight, 
and  is  rather  an  argument  than  a  reason." 
See,  also.  Doe  v.  Dodd,  5  B.  &  Ad.  689. 

(n)  The  reason<'givcn  in  the  books  for 
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if  tenant  in'  fee-simple  grants  an  estate  "  for  life,"  it  is  held  to 
^e  for  the  life  of  the  grantee,  (o)  Where  there  is  an  indenture, 
the  words  may  be  taken  as  the  words  of  both  parties.  But  if 
in  fact  one  gives  and  the  other  receives,  the  same  rule  applies 
as  in  case  of  deeds  poll,  (p)  As  if  two  tenants  in  common 
grant  a  rent  of  twenty  shillings,  fhe  grantee  takes  forty,  or 
twenty  from  each ;  but  if  they  reserve  in  a  lease  twenty  shil- 
lings, they  take  only  the  twenty,  or  ten  each,  (q)  And  in  gen- 
eral, if  a  deed  may  inure  to  several  different  purposes,  he  to 
whom  it  is  made  may  elect  in  what  way  to  take  it.  (r)  Thus, 
if  an  instrument  may  be  *either  a  bill  or  promissory  note,  the 
holder  may  elect  which  to  consider  it.  (s)  So  if  a  carrier  gives 
two  notices  limiting  his  responsibility,  he  is  bound  by  that  least 
favorable  to  himself,  (t)  So  a  notice  under  which  one  claims  a 
general  lien  is  to  be  construed  against  the  claimant.  The  same 
rule,  we  think,  applies  to  the  case  of  an  accepted  guaranty, 
though  upon  this  point  the  authorities  are  somewhat  conflict- 
ing. («) 


the  application  of  this  rule  to  deeds  poll, 
and  not  to  indentures,  is  that  in  deeds  poll 
.the  words  are  the  words  of  the  grantor 
alone,  while  in  indentm-es  they  are  the 
words  of  both  parties.  2  Bl.  Com.  380 ; 
Browning  v.  Beston,  Plowd.  134.  The 
distinction  seems,  however,  to  be  in  a 
good  degree  without  foundation.  It  is 
true  that  the  words  of  a  deed  poll  are  the 
words, of  the  grantor  alone,  but  it  is  not 
true  that  the  words  of  an  indenture  are  the 
wprds  of  both  paities  in  any  such  sense  as 
to  make  the  rule  in  question  inapplicable. 
See  Gawdy,  arguendo,  in  Browning  v.  Bes- 
ton, Plowd.  136.  Words  of  exception  or 
reservation  in  any  instrument  are  regarded 
as  the  words  of  the  party  in  whose  favor 
the  exception  or  reservation  is  made.  Lo- 
field's  case,  10  Rep.  106  b ;  Hill  v.  Grange, 
Plowd.  171 ;  Blacliett  v.  Royal  Exch.  Ass. 
Co.  2  Cr.  &  Jer.  244,  251 ;  Donnell  v.  Co- 
lumbian Ins.  Co.  2  Sumn.  366,  381 ;  Pal- 
mer V.  Warren  Ins.  Co.  1  Sto.  360.  And 
they  would  be  construed  against  such 
party.  Id. ;  Cai'digan  v.  Armitage,  2  B. 
&  Cr.  197  ;  BuUen  v.  Denning,  5  id.  842; 
Jackson  v.  Hudson,  3  Johns.  387;  House 
V.  Palmer,  9  Geo.  497 ;  Jackson  v.  Law- 
rence, 11  Johns.  191.  Separate  covenants 
in  an  indenture  on  the  part  of  the  lessor 
and  lessee,  and  indeed  any  stipulation  on 
the  part  of  either  party  to  an  agreement, 


would  be  regarded  as  the  covenants  and 
stipulations  of  the  party  bound  to  do  the 
thing  agreed  upon,  and  the  mle  of  con- 
straction  "contra  proferentem"  would  ap- 
ply.to  such  cases,  subject  to  all  the  limita- 
tions which  properly  belong  to  it.  "  It  is 
certainly  trae,"  says  Lord  Eldon,  "  tliat 
the  words  of  a  covenant  are  to  be  taken 
most  strongly  against  the  covenantor ;  but 
that  must  be  qualified  by  the  observation 
that  a  due  regard  must  be  paid  to  the  in- 
tention of  the  parties,  as  collected  from  the 
whole  context  of  the  instrument."  Brown- 
ing V.  Wright,  2  B.  &  Pul.  22 ;  Earl  of 
Shrewsbury  v.  Gould,  2  B.  &  Aid.  487, 
494;  Barton  v.  Fitzgerald,  15  East,  530, 
546. 

(o)  Co.  Litt.  42  a. 

Ip)  See  supra,  n.  (n). 

\q)  Browning  v.  Beston,  Plowd.  140; 
Throckmorton  v.  Tracy,  id.  161 ;  Hill  v. 
Grange,  id.  171 ;  Chapman  v.  Dalton,  id. 
289;  Shep.  Touch.  98;  Co.  Lit.  197  a. 

(r)  Shep.  Touch.  83 ;  Heyward's  case, 
2  Kep.  35  b ;  Jaclsson  v.  Hudson,  3  Johns. 
387 ;  Jackson  v.  Blodget,  16  id.  172,  178. 

(s)  Edja.v.  Bury,  6  B.  &  Cr.  433 ;  Block 
V.  Bell,  TTMood.  &  Rob.  149 ;  -MiUer  v. 
Thompson,  4  Scott,  N.  R.  204. 

(t)  Munn  V.  Balier,  2  Stark.  255.      See 
also,  ante,  vol.  1,  p.  719,  n.  (i). 
•  (u)  Some  judges  have  been  of  opinion 
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*In  cases  of  mutual  gift  or  mutual  promise,  where'neither  party 
is  more  the  giver  or  undertaker  than  the  other,  this  rule  would 
have  no  application,  (v)     Nor  does  it  seem  that  it  is  permitted 


that  the  tontract  of  guaranty  is  a  contract 
strictissimi  juris,  and  to  be  constmed  in 
favor  of  the  guarantor.  Thus,  in  Niphol- 
son  V.  Paget,  1  Cr.  &  M.  48,  where  the 
words  were,  "  I  hereby  agree  to  be  an- 
swerable for  the  payment  of  £50  for  B.,  in 
case  B.  does  not  pay  for  the  gin,  &c.,  which 
he  receives  from  you,  and  I  will  pay  the 
amount,"  the  Court  of- Exchequer  held 
that  this  was  not  a  continuing  guaranty. 
And  Buyley,  B.,  said  :  —  "  This  is  a  con- 
tract of  guaranty,  which  is  a  contract  of  a 
peculiar  description ;  for  it  is  not  a  con- 
tract which  a  party  is  entering  into  for  the 
payment  of  his  own  debt,  or  on  his  ovm 
behalf ;  but  it  is  a  contract  which  he  is  en- 
tering into  for  a  third  person;  and  we 
think  that  it  is  the  duty  of  the  party  who 
takes  such  a  security  to  see  that  it  is 
couched  in  such  words  as  that  the  party 
so  giving  it  may  distinctly  understand  to 
what  extent  he  is  binding  himself.  .... 
It  is  not  unreasonable  to  expect,  from  a 
party  who  is  furnishing  goods  on  the  faith 
of  a  guaranty,  that  he  will  take  the  guar- 
anty in  terms  which  shall  plainly  and  in- 
telligibly point  out  to  the  party  giving  the 
guaranty  the  extent  to  which  he  expects 
that  the  liability  is  to  be  earned."  And 
see,  to  the  same  eiiect,  Melville  v.  Hayden, 
3  B.  &  Aid.  593.  On  the  other  hand,  in 
the  later  case  of  Meyer  v.  Isaac,  6  M.  & 
W.  605,  4  Jur.  437,  the  counsel  for  the 
defendant  having  cited  Nicholson  v.  Paget, 
Parke,  B.,  said:  —  "Can  you  find  any 
other  authority  in  favor  of  that  rule  of  con- 
struction 1  It  certainly  is  at  variance  with 
the  general  principle  of  the  common  law, 
that  words  are  always  to  be  taken  most 
strongly  against  the  party  tising  them. 
Here  is  a  guaranty  in  the  shape  of  a  letter 
written  by  the  defendant,  with  the  view  of 
inducing  the  plaintiflF  to  give  credit  to  a 
particular  person.  Now,  a  guaranty  is 
one  of  that  class  of  obligations  which  is 
only  binding  on  one  of  the  parties  when  the 
other  chooses  by  his  own  act  to  make  it 
binding  on  him  also.  This  instrument 
only  contains  the  words  of  one  of  the 
parties  to  it,  namely,  of  the  defendant; 
and  does  not  affect  the  plaintiff  until  he 
acts  upon  it  by  supplying  flia  goods." 
And  Alderson,  B.,  in  deliveringwhe  judg- 
ment of  the  court,  said : — "  There  is  Consid- 
erable difficulty  in  reconciling  all  the  cases 
on  this  subject;  which  principally  arises 
from  the  fact  that  they  are  not  quite  at 
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one  on  the  principle  to  be  followed  in  de- 
ciding questions  of  this  sort ;  some  laying 
it  down  that  a  liberal  construction  ought 
to  be  made  in  favor  of  the  person  giving 
the  guaranty ;  and  others  that  it  ought  to 
be  in  favor  of  the  party  to  whom  it  is 
given,  which  was  the  mle  adopted  by  the 
Court  of  Queen's  Bench  in  Mason  v. 
Pritchard.  Now,  the  generally  received 
principle  of  law  is,  that  the  party  making 
any  instmment  should  take  care  so  to  ex- 
press the  nature  of  his  own  liability,  as 
that  he  may  not  be  bound  beyond  what  it 
was  his  intention  he  should  be,  and,  on  the 
other  hand,  that  the  party  who  receives  the 
instrument,  and  on  the  faith  of  it  parts 
with  his  goods,  which  he  would  not,  per- 
haps, have  parted  mth  otherwise,  and  is, 
moreover,  not  the  person  by  whom  the 
words  of  the  instmment  constituting  the 
Hability  are  used  at  all,  should  have  that 
instrument  construed  in  his  favor.  If, 
therefore,  I  were  obliged  to  choose  be- 
tween the  two  conflicting  principles  which 
have  been  laid  down  on  this  subject,  I 
should  rather  be  disposed  to  agree  with 
that  given  in  Mason  v.  Pritchard,  than 
with  the  opinion  of  Bayley,  B.,  in  Nichol- 
son V.  Paget."  See  also,  Mason  «.  Pritch- 
ard, 12  East,  227  ;  Hargreave  v.  Smee,  6 
Bing.  244.  And  see  ante,  vol.  1,  p.  508, 
and  notes. 

(v)  Co.  Litt.  42  a,  183  a.  The  condition 
of  an  obligation  is  considered  as  the  lan- 
guage of  the  obligee,  and  so  is  consthied 
in  fixvor  of  the  obligor.  In  the  language 
of  Baldwin,  C.  J.,  and  Fitzherbert,  J.,  in 
Bold  V.  Molineux,  Dyer,  14b,  17  a,  "every 
condition  of  an  obligation  is  as  a  defea- 
sance of  the  obligation,  as  well  as  if  the 
obligation  were  single,  and  after  the  obligee 
made  indentures  of  defeasance,  and  it  is  all 
one,  for  the  condition  is  the  assent  and 
agreement  of  the  obUgee,  and  made  for 
the  benefit  of  the  obligor;  and  for  that 
reason  it  shall  always  be  taken  most  favor- 
ably for  the  obligor ;  as  if  a  man  be  bound 
in  an  obligation  to  pay  ten  pounds  before 
such  a  [feast]  day,  the  obligor  is  not  bound 
to  pay  it  till  the  last  instant  of  the  next 
day  preceding  the  feast,  for  he  hath  aU 
that  time  for  his  liberty  of  payment.  So 
is  the  law,  if  I  be  bound  to  you  on  condi- 
tion to  pay  ten  pounds  before  the  feast  of 
St.  Thomas,  and  there  are  two  feasts  of 
St.  Thomas,  the  latest  feast  is  that  before 
which  I  am  bound  to  pay,  and  not  sooner. 
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to  affect  the  construction  when  a  third  party  would  be  thereby 
injured.  As  if  tenant  in  tail  make  a  lease  "  for  life  "  generally, 
this  shall  be  construed  to  be  a  lease  for  the  life  of  the  lessor, 
that  the  reversioner  may  not  suffer,  (w)  Another  reason  is,  that 
a  tenant  in  tail  cannot  legally  grant  a  lease  for  another's  life, 
and  the  rule  of  Lord  Coke  is  applied ;  namely,  that  an  intend- 
ment which  stands  with  the  law  shall  be  preferred  to  one  which 
is  wrongful  and  against  the  law.  (!c)  This  rule,  that  words 
shall  be  construed  "  contra  proferentem,"  was,  says  Lord  Bacon, 
"  drawn  out  of  the  depth  of  reason ; "  (y)  but  we  have  already 
intimated  that  it  is  among  those  principles  of  interpretation 
which  have  the  least  influence  or  value. 

No  precise  form  of  words  is  necessary  even  in  a  specialty,  (z) 
Thus,  words  of  recital  in  a  deed  will  constitute  an  *agreement 
between  the  parties  on  which  an  action  of  covenant  may  be 
maintained,  (a)  And  the  recital  in  a  deed  of  a  previous  agree- 
ment is  equivalent  to  a  confirmation  and  renewal  of  the  agree- 
ment, (b)  And  words  of  proviso  and  condition  will  be  con- 
strued into  words  of  covenant,  when  such  is  the  apparent  in- 
tention and  meaning  of  the  parties,  (c)  And  even  words  of 
reservation  and  exception  in  a  lease  have  been  held  to  operate 

for  that  is  most  for  laj  advantage.''  See  to  the  intention  of  the  parties,  such  law 
also,  Shep.  Touch.  375,  376 ;  Powell  on  would  be  more  fuU  of  form  than  of  sub- 
Contracts,  396,  397 ;  Laughter's  case,  5  stance.  But  our  law,  which  is  the  most 
Eep.  22  a.  reasonable  law  upon  earth,  regards  the 
(w)  Co.  Litt.  42  a.  eifect  and  substance  of  words  more  than 
(x)  See  ante,  p.  11,  n.  (o).  the  form  of  them,  and  takes  the  substance 


ly)  Bac.  Max.  Eeg.  3.  of  words  to  imply  the  form  thereof,  rather 
(z)  "Inoui-law,"  says  Catline,  Sergeant,  than  that  the  intent  of  the  parties  should 
arguendo,  in  Bx-owning  v.  Boston,  Plowd.  be  void."  And  see  Tench  ;;.  Cheese,  31 
140,  "if  any  persons  are  agreed  upon  a  E.  L.  &  E.  397,  per  Cranworth,  L.  C. 
thing,  and  words  are  expressed  or  written  (a)  Severn  v.  Clerks,  2  Leon.  122. 
to  make  the  agreement,  although  they  are  (6)  Barfoot  v.  Freswell,  3  Keb.  465 ; 
not  apt  and  usual  words,  yet  if  they  have  Saltoum  v.  Houstoun,  1  Bing.  433 ;  Samp- 
substance  in  them  tending  to  the  effect  "son  i'.  Easterby,  9  B.  &  Cr.  505. 
proposed,  the  law  will  take  them  to  be  of  (c)  Clapham  v.  Moyle,  1  Lev.  155,  1 
the  same  effect  as  usual  words ;  for  tlie  law  Keb.  842;  Shep.  Touch.  122;  Huff  v. 
always  regards  the  intention  of  the  parties,  Nickerson,  27  Maine,  106.  "Where  the 
and  will  apply  the  words  to  that  wliich,  language  of  an  agi-eement  can  be  resolved 
in  common  presumption,  may  be  taken  to  into  a  covenant,  the  judicial  inclination  is 
be  their  intent.  And  siich  laws  are  very  so  to  construe  it ;  and  hence  it  has  result- 
commendable.  For  if  the  law  should  be  ed  that  certain  features  have  ever  been 
so  precise,  as  always  to  insist  upon  a  pecu-  held  essential  to  the  constitution  of  a  con- 
liar  form'  and  order  of  words  in  agree-  dition.  In  the  absence  of  any  of  these  it 
ments   and  would  not  regard  the  intention  is  not  permitted  to  work  the  destructive 


of  the   parties  when  it  was  expressed  in    effect  the  law  otterwise  attributes  to  it." 
other  words  of  substonce,  but  would  rather    Per  Bell,  J.,  in  Paschall  u.  Passmore,  15 
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apply  the  intention  of  the  parties  to  the    Penn.  St.  295,  307 
order  and  form  of  words  than  the  words 
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as  a  grant  of  a  right,  (d)  So  a  license  may  have  effect  as  a 
grant  of  an  incorporeal  hereditament,  if  it  be  sealed  and  de- 
livered, and  authorizes  the  party  to  whom  it  is  made  to  go  on 
the  licensor's  land,  and  make  some  use  of  the  land  to  his  own 
profit.  Not  so  if  it  be  only  a  license  to  do  some  particular  act, 
as  to  hunt  in  a  man's  park.  The  distinction  between  these  is 
not  always  obvious ;  and  the  same  license  may  operate  as  a 
grant  as  to  some  things,  and  as  a  mere  license  as  to  other 
things,  (e) 

*Even  a  bond  may  be  made  without  the  wprds  "  held  and 
firmly  obliged,"  although  they  are  technical  and  usual.  Any 
writing  under  seal  which  acknowledges  a  debt,  or  indicates  that 
the  maker  intends  to  be  bound  to  the  payment  of  a  definite  sum 
of  money,  would  be  construed  as  a  bond.  (/) 

A  question,  to  which  we  have  already  alluded,  whether  parties 
have  by  a  certain  instrument  made  a  lease,  or  only  an  agree- 
ment for  a  future  lease,  sometimes  presents  very  considerable 
difficulty.  There  do  not  seem  to  be  any  fixed  and  precise  rules 
which  will  always  suffice  to  decide  this  question.  Indeed,  each 
case  must  be  determined  upon  its  own  merits ;  and  little  more 
can  be  said  by  way  of  rule,  than  that  wherever  the  obvious  and 
natural  interpretation  of  the  words  used  would  indicate  the  in- 


{d)  Thus,  in  Wickham  v.  Hawker,  7  M.  action  lawful,  which  without  it  had  heen 

&  W.  63,  A.  and  B.  conveyed  to  D.  and  unlawful;  as  a  license  to  go  beyond  the 

his  heirs  certain  lands,  excepting  and  reserv-  seas,  to  hunt  in  a  man's  park,  to  come  into 

ing  to  A.,  B.,  and  C,  their  heu-s  and  as-  his  house,  are  only  actions  which,  without 

signs,  liberty  to  come  into  and  upon  the  license,  had  been  unlawful.     But  a  license 

lands,  and  there  to  hawk,  hunt,  fish,  and  to  hunt  in  a  man's  park,  and  cany  away 

fowl :  Held,  that  this  was  not  in  law  a  res-  the  deer  killed  to  his  own  use ;  to  cut  down 

ervation  properly  so  called,  but  a  new  grant  a  tree  in  a  man's  ground,  and  to  carry  it 

by  D.  (who  executed  the  deed)  of  the  lib-  away  the  next  day  after  to  his  own  use, 

erty  therein  mentioned,  and  thcEefore  that  are  licenses  as  to  the  acts  of  hunting  and 

it  might  inure  in  favor  of  C.  and  his  heirs,  cutting  down  the  tree ;  but  as  to  the  carry- 

altliough  he  was  not  a  party  to  the  deed,  ing  away  of  the  deer  killed,  and  tree  cut 

See  also,  Doe  d.  Douglas  o.  Lock,  2  Ad.  down,  tlicy  are  grants.      So  to  license  a 

&  El.  705,  743.  man  to  eat  my  meat,  or  to  tire  the  wood 

(c)  Wood   V,  Leadbittcr,  13  51.  &  W.  in  my  chimney  to  warm  him  by,  as  to  the 

845;   Woodward  v.    Seely,   11  lU.  157;  actions  of  eating,  .firing  my  wood,   and 

Cook  V.  Stearns,  11  Mass.  533.     The  dis-  warming  him,  they  arc  licenses;  but  it  is 

tinction  between  a  license  which  is  coupled  consequent    necessarily  to   those   actions 

with  a  grant,  .and  a  license  which  operates  that  my  property  be  destroyed  in  the  meat 

merely  as  a  license,  is  admirably  stated  by  eaten,  and  in  the  wood  burnt,  so  as  in  some 

Lord  Chief  Justice  Vnuglian,  in  Thomas  cases  by  consequent  and  not  directly,  and 

V.  Sorrell,  Vaugh.  330,  351.     "A  dispen-  as  its  effect,  a  dispensation  or  license  may 

sation    or    license,"   says   he,    "  properly  destroy  and  alter  property." 
passeth  no  interest,  nor  alters  or  transfers         (/)  Dodson  v.  liayes,  Yelv.  193 ;  Core's 

property  in  any  thing,  but  only  makes  an  case,  Dyer,  20  a. 
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tention  of  the  party  actually  in  possession  to  divest  himself 
thereof  forthwith,  in  favor  of  the  other  who  is  to  come  into 
possession  under  him  for  a  definite  time,  these  words  will  con- 
stitute an  actual  lease  for  years,  although  the  words  used  may 
be  more  proper  to  a  release  or  covenant,  or  to  an  agreement  for 
a  subsequent  lease.  But  if  the  whole  instrument,  fairly  con- 
sidered, indicates  that  it  is  only  the  purpose  and  agreement  of 
the  parties  hereafter  to  make  such  a  lease,  then  it  must  be  con- 
strued as  only  such  agreement,  although  some  of  the  language 
might  indicate  a  present  lease,  (g) 

*A11  legal  instruments  should  be  grammatically  written,  and 
should  be  construed  according  to  the  rules  of  grammar.  But 
this  is  not  an  absolute  rule  of  law.  On  the  contrary,  it  is  so  far 
immaterial  in  what  part  of  an  instrument  any  clause  is  written, 
that  it  will  be  read  as  of  any  place  and  with  any  context,  and 
if  necessary,  transposed,  in  order  to  give  effect  to  the  certain 
meaning  and  purpose  of  the  parties,  (h)  Still  this  will  be  done 
only  when  their  certain  and  evident  intent  requires  it.  Inaccu- 
racy or  confusion  in  the  arrangement  of  the  parts  and  clauses 
of  an  instrument  is  therefore  always  dangerous,  because  the  in- 
tent may  in  this  way  be  made  so  uncertain  as  not  to  admit  of 
a  remedy  by  construction,  (i)     Generally  all  relative  words  are 

(g)  "  It  may  be  laid  down  for  a  rule,"  sufficient  to  prove  such  a  contract,  in  what 
says  Lord  Chief  Baron  Gilbert,  "  that  form  soever  they  are  introduced,  or  how- 
whatever  words  are  sufficient  to  explain  ever  variously  applicable,  the  law  calls  in 
the  intent  of  the  parties,  that  the  one  shall  the  intent  of  the  parties,  and  models  and 
divest  himself  of  the  possession,  and  the  governs  the  words  accordingly."  Bac. 
other  come  into  it  for  such  a  determinate  Abr.  Tit.  Leases,  (K).  See  also,  for  a. 
time,  such  words,  whether  they  run  in  the  full  discussion  of  this  subject  and  an 
form  of  a  license,  covenant,  or  agreement,  analysis  of  the  cases,  Piatt  on  Leases, 
are  of  themselves  sufficient,  and  will  in  Pt.  3,  ch.  4,  sec.  3;  Taylor's  Landlord 
construction  of  law  amount  to  a  lease  for  and  Tenant,  ^  37,  et  seq. ;  and  the  late 
;ears  as  effectually  as  if  the  most  proper  case  of  Stratton  o.  Pettit,  30  E.  L.  &  E. 
Jai  pertinent  words  had  been  made  use  of  479. 

for  that  purpose ;  and  on  the  contrary,  if  (h)  Per  Buller,  J.,  in  Duke  of  Northum- 
ihe  most  proper  and  authentic  form  of  berland  v.  Errington,  5  T.  E.  526.  Thus, 
words  whereby  to  describe  and  pass  a  if  a  man  in  the  month  of  February  make 
present  lease  for  yeare,  are  made  use  of,  a  lease  for  years,  reserving  a  yearly  rent 
yet  if  upon  the  whole  ^eed  there  appears  payable  at  the  feasts  of  St.  Blichael  the 
no  such  intent,  but  that  they  are  only  pre-  Archangel,  [Sept.  29,]  and  the  Annnncia^ 
paratory  and  relative  to  a  future  lease  to  tion  of  our  Lady,  [March  25,]  during  the 
be  made,  the  law  will  rather  do  violence  to  term,  the  law  shall  make  transposition  of 
the  words  than  break  through  the  intent  the  feasts,  namely,  at  the  feasts  of  the 
of  the  parties  :  for  a  lease  for  years  being  Annunciation  and  St.  Michael  the  Arch- 
no  other  than  a  contract  for  the  possession  angel,  that  the  rent  may  be  paid  yearly 
and  profits  of  the  lands  on  the  one  side,  dming  the  term.  Co.  Litt.  217  b.  See 
and  a  recompense  of  rent  or  other  income  also,  1  Jarman  on  Wills,  437,  et  seq. 
on  the  other,  if  the  words  made  use  of  are        (i)  "  Note  reader,"  saith  Lord  Coke,  "  al- 
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read  as  referring  to  the  nearest  antecedent,  (j)  But  this  rule  of 
grammar  is  not  a  rule  of  law,  where  the  whole  instrument 
shows  plainly  that  a  reference  was  intended  to  an  earlier  ante- 
cedent, (k) 

*So,  as  a  general  proposition,  where  clauses  are  repugnant  and 
incompatible,  the  earlier  prevails  in  deeds  and  other  instruments 
inter  vivos,  if  the  inconsistency  be  not  so  great  as  to  avoid  the 
instrument  for  uncertainty  (I)     But  in  the  construction  of  wills, 


thoiigli  mala  grathmatica  non  vitiat  instru- 
mental yet  in  expositione  instrumentorum 
mala  grammatical  quod  fieri  possit,  vitanda 
est."    Finch's  case,  6  Eep.  39. 

(,/)  Com.  Dig.  Tit.  Parols,  (A.  U) ; 
Jenk.  Cent.  180 ;  Bold  v.  Molineux,  Uytr, 
14  b ;  Baring  v.  Christie,  5  East,  398 ;  iivs. 
V.  Inhabitants  of  St.  Mary's,  1  B.  &  Aid. 
327. 

{k)  Guier's  case.  Dyer,  46  b ;  Carbonel 
V.  Davies,  1  Strange,  394 ;  Staniland  v. 
liopkins,  9  M.  &  W.  178,  192;  Gray  u. 
Clark,  11  Venn.  583.  Where  A.  demises 
to  B.  for  the  tei-m  of  his  natural  life,  the 
demise  is,  prima  facie,  for  the  life  of  B. 
But  where  A.  demised  to  B.  his  executors 
and  administrators,  for  the  term  of  his  nat- 
ural life,  and  the  lease  contained  a  cove- 
nant by  A.  for  the  quiet  enjoyment  of  the 
premises  by  B.,  his  executors,  &c.,  during 
the  natural  life  of  A.,  it  was  held  that  the 
word  "  his "  in  the  demising  clause  must 
be  refeiTcd  to  A.,  the  grantor,  and  not  to 
B.,  though  his  name  was  the  last  antece- 
dent. Doe  V.  Dodd,  5  B.  &  Ad.  689.  In 
scire  fiicias  against  bail,  the  notice  to  the 
defendant  was  dated  on  the  3d  day  of  Oc- 
tober, 1842,  and  stated  that  the  execution 
was  returnable  on  the  3d  Tuesday  of  Oc- 
tober )!&rt.  Held,  that  the  word  "next" 
referred  to  the  3d  Tuesday  of  the  month, 
and  not  to  the  month,  and  that  it  was  suf- 
ficient. jSTcttleton  v.  Billings,  13  New. 
Hamp.  446.     See  Osgood  v.  Hutchins,  6 

id.  374  ;  Prescot  v. ,  Cro.  Jac.  646 ; 

Biukley  v.  Guildbank,  id.  678;  Bunn  v. 
Thomas,  2  Johns.  190;  Tompkins  v.  Cor- 
win,  9  Cow.  255.  The  rule  is,  ad  proxi- 
mum  antecedens  Jiut  relatio,  si  sententia  non 
impediat.     Bold  c.  Molineux,  Dyer,  14  b. 

{!,)  Shop.  Touch.  88 ;  Cother  v.  Merrick, 
Hardw.  94;  Carter  v.  Kungstead,  Owen, 
84;  Doe  v.  Biggs,  2  Taunt.  109.  In  the 
body  of  a  deed  of  settlement  were  these 
words:  —  "il,000  sterling,  lawful  money 
of  Ireland."  The  Vice-Chancellor,  in 
giving  judgment  in  the  cose,  said :  —  "It 
being  then  impossible  to  affix  a  meaning 
to  the  words,  '  sterling  lawful  money  of 
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Ireland,'  taken  altogether,  I  must  deal 
with  them  according  to  the  rule  of  law  as 
to  constniing  a  deed,  which  is,  that  if 
you  find  the  first  words  have  a  clear  mean- 
ing, but  those  that  foUow  are  inconsistent 
with  them,  to  reject  the  latter."  Cope  v. 
Cope,  15  Sim.  118.  See  White  r.  Han- 
cock, 2  C.  B.  830 ;  Hardman  v.  Hardman, 
Cro.  Eliz.  886;  Youde  v.  Jones,  13  M.  & 
W.  534.  If  any  thing  be  granted  gener- 
ally, and  there  follow  restrictive  words, 
which  go  to  destroy  the  grant,  they  are  re- 
jected as  being  repugnant  to  that  wliich  is 
first  granted.  See  Stukeley  v.  Butler, 
Hob.  168,  172,  173,  Moore,  880.  Not  so, 
however,  where  the  words  that  follow  are 
only  explanatory,  and  are  not  repugnant 
to  the  grant ;  as  in  case  of  a  feoffment  of 
two  acres,  habendum  the  one  in  fee,  and  the 
other  in  tail,  the  habendum  only  explains 
the  manner  of  taking,  and  docs  not  re- 
strain the  gift.  Jackson  v.  Ireland,  3 
Wend.  99  ;  23  Am.  Jur.  277,  278.  Where 
the  condition  of  a  bond  for  the  payment 
of  money  is,  that  the  bond  shall  be  void 
if  the  money  is  not  paid,  it  is  hid  that  the 
condition  is  void  for  repugnancy.  Mills 
V.  Wright,  1  Freem.  247  ;  S.  C.  nom.  Wells 
V.  Wright,  2  Mod.  285 ;  Wells  v.  Trcgusan, 
2  Salk.  463,  11  Mod.  191 ;  Vemon  v.  Al- 
sop,  1  Lev.  77,  Sid.  105;  Gully  v.  GuUy, 
1  Hawks,  20 ;  Stockton  v.  Turner,  7  J.  J. 
Marsh.  192.  In  39  H.  6, 10a,  pi.  15,  it  is 
said  by  Littleton  to  have  been  adjudged 
that  such  a  condition  was  good,  and  tha^ 
a  plea  to  an  action  on  the  bond,  that  the 
defendant  had  not  paid  the  money,  was  a 
good  bar.  And  Prisot  affinned  tiie  case, 
and  said  that  he  was  of  counsel  in  the 
matter  when  he  was  sergeant.  But  that 
decision  cannot  now  be  considered  as  law. 
Where,  however,  the  payee  of  a  note,  at 
the  time  it  was  signed  by  the  makers,  and 
as  a  part  of  the  same  transaction,  indorsed 
thereon  a  promise  "not  to  compel  pay- 
ment thereof,  but  to  receive  the  amount 
when  convenient  for  the  promisors  to  pay 
it,"  it  was  held  that  the  indorsement  must 
be  taken  as  part  of  the  instrament,  and 
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it  has  been  said  that  the  latter  clause  prevails,  on  the  ground 
that  it  is  presumed  to  be  a  subsequent  thought  or  purpose  of 
the  testator,  and  therefore  to  express  his  last  will,  (m) 

An  inaccurate  description,  and  even  a  wrong  name  of  a  *per- 
son,  will  not  necessarily  defeat  an  instrument.  But  it  is  said 
that  an  error  like  this  cannot  be  corrected  by  construction,  un- 
less there  is  enough  beside  in  the  instrument  to  identify  the 
person,  and  thus  to  supply  the  means  of  making  the  correction. 
That  is,  taking  the  whole  instrument  together,  there  must  be  a 
reasonable  certainty  as  1^  the  person.  It  is  also  said,  that  only 
those  cases  fall  within  the  rule  in  which  the  description  so  far 
as  it  is  false  applies  to  no  person,  and  so  far  as  it  is  true  applies 
only  to  one.  But  even  if  the  name  or  description,  where  erro- 
neous, apply  to  a  wrong  person,  we  think  the  law  would  per- 
mit correction  of  the  error  by  construction,  where  the  instru- 
ment, as  a  whole,  showed  certainly  that  it  was  an  error,  and 
also  showed  with  equal  certainty  how  the  error  might  and 
should  be  corrected,  (w) 

The  law,  as  we  have  already  had  occasion  to  say  in  reference 
to  various  topics,  frequently  supplies  by  its  implications  the 
want  of  express  agreements  between  the  parties.  But  it  never 
overcomes  by  its  implications  the  express  provisions  of  par- 
ties, (o)  If  these  are  illegal,  the  law  avoids  them.  If  they  are 
legal,  it  yields  to  them,  and  does  not  put  in  their  stead  what  it 
would  have  put  by  implication  if  the  parties  had  been  silent. 
The  general  ground  of  a  legal  implication  is,  that  the  parties 
to  the  contract  would  have  expressed  that  which  the  law  im- 
plies, had  they  thought  of  it,  or  had  they  not  supposed  it  was 
unnecessary  to  speak  of  it   because  the  law  provided   for   it. 

that  the  payee  never  could  maintain  an  ley,  2  My.  &  K.  149 ;  1  Jarm.  on  "Wills, 
action  thereon.  Barnard  v.  Gushing,  4  411.  "  K  I  devise  my  laud  to  J.  S.,  and 
Mete.  230.  It  has  been  laid  down,  that  afterwards  by  the  same  wiU  I  devise  it  to 
where  A.  grants  land  to  B.,  and  aftenvards  J.  D.,  now  J.  S.  shaU  have  nothing,  be- 
in  the  same  deed  he  grants  the  same  land  cause  it  was  my  last  wiU  that  J.  D.  should 
to  C,  the  grantee  first  named  takes  the  have  it."  Per  Anderson,  C.  J.,  in  Carter 
whole  land.  Jenk.  Cent.  256.  If  the  in-  v.  Kungstead,  Owen,  84.  But  see,  as  to 
consistency  between  parts  of  an  instra-  this  doctrine,  Paramour «.  Yardley,  Plowd. 
ment  is  such  as  to  render  its  meaning  541,  n.  (d) ;  Co.Litt.  112b,u.  (1) ;  23  Am. 
wholly  uncertain  and  insensible,  it  will  be  Jur.  277,  278. 
void.     Doe  v.  Fleming,  5  Tyrw.  1013.  (n)  See  Broom's  Legal  Maxims,  2d  ed. 

(m)  Shep.  Touch.  88  ;  Co.  Litt.  112  b;  p.  490,  et  seq.     We  shall  consider  this  sub- 
Paramour  V.  Yardley,  Plowd.  541 ;  Doe  ject  more  fully  hereafter. 
V.  Biggs,  2  Taunt.  109;    Constantine  v.  (o)  Expressumfacit  cessare  taciturn.    Co.. 
Constantine,  6  Ves.  100 ;  Sherratt  v.  Bent-  Litt.  210  a;  Goodall's  case,  5  Rep.  97. 

VOL.11.                                 3  [25] 


28*  THE   LAW   OF   CONTRACTS.  [PAKT  II. 

But  where  the  parties  do  themselves  make  express  provision, 
the  reason  of  the  implication  fails.  If  the  parties  expressly 
provided  not  any  thing  different,  but  the  very  same  thing  which 
the  law  would  have  implied,  now  this  provision  may  be  re- 
garded as  made  twice ;  by  the  parties  and  by  the  law.  Apd  as 
one  of  these  is  surplusage,  that  made  by  the  parties  is  deemed 
to  be  so ;  and  hence  is  derived  another  rule  of  construction, 
namely,  that  the  expression  of  those  things  which  the  law  im- 
plies works  nothing,  (p) 

*If,  however,  there  be  many  things  of  the  same  class  or  kind, 
the  expression  of  one  or  more  of  them  implies  the  exclusion  of 
all  not  expressed ;  and  this  even  if  the  law  would  have  implied 
all,  if  none  had  been  enumerated,  (q)  It  follows,  therefore,  that 
implied  covenants  are  controlled  and  restrained  within  the 
limits  of  express  covenants.  Thus,  in  a  lease,  the  word 
"  demise "  raises  by  legal  implication  a  covenant  t)oth  of  title 
in  the  lessor  and  of  quiet  enjoyment  by  the  lessee.  But  if  with 
the  word  "  demise  "  there  is  an  express  covenant  for  quiet  en- 
joyment, there  is  then  no  implied  covenant  for  title,  (r)  So  a 
mortgage  by  law  passes  all  the  fixtures  of  shops,  foundries,  and 
the  like,  on  the  land  mortgaged ;  but  if  the  instrument  enumer- 
ates a  part,  without  words  distinctly  referring  to  the  residue,  or 
requiring  a  construction  which  shall  embrace  the  residue,  no  fix- 
tures pass  but  those  enumerated,  (s)  So  where  in  a  charter- 
party  the  shipper  covenanted  to  pay  freight  for  goods  "  delivered 
at  A,"  and  the  ship  was  wrecked  at  B,  and  the  defendant  there 
accepted  his  goods,  he  was  still  held  not  bound  to  pay  freight 
pro  rata  itineris ;  (t)  although  he  would,  under  a  common  char- 
ter-party or  bill  of  lading,  be  bound  to  pay  freight  for  any  part 
of  the  transit  performed,  if  at  the  end  of  that  part  he  accepted 
the  goods,  (w) 

(p)  Therefore,  if  the  king  make  a  lease         (q)  This  is  in  accordance  with  the  max- 

for  years,  rendering  a  rent  payable  at  his  im,  expressio  tinius  est  exdusio  alterius.  Co. 

receipt  at  Westminster,  and  grant  the  re-  Litt.  210  a.      See  also,  Hare  v.  Horton,-5 

version  to  another,  the  grantee  shall  de-  B.  &  Ad.  715;  The  Iving  v.  Inhabitants 

mand  the  rent  upon  the  land,  for  the  law,  of  Sedgley,  2  id.  65. 
without  express   words   implies   that  the         (r)  Noke's  case,  4  Rep.  80  b ;  Merrill  v. 

lessee  in  the  king's  case  must  pay  the  rent  Trame,  4  Taunt.  329  ;  Line  v.  Stephenson, 

at  the  king's  receipt;  and  expressio  eorum  4  Bing.  N.  C.  678;  5  id.  183. 
qucEtaciteinsuritnihiloperalur.  Boroughes's         (s)  Hare  v.  Horton,  5  B.  &  Ad.  715. 
case,  4  Rep.  72  b;  Co.  Litt.  201b.      See        'm  Cook  v.  Jennings,  7  T.  R.  381. 
also,  Co.  Litt.  191  a ;  lyes's  case,  5  Rep.         («)  Luke  v.  Lyde,  2  Bun-.  882 ;  Mitchell 

11.  D.  Darthez,  2  Bing.  N.  C.  555. 
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Instruments  are  often  used  which  are  in  part  printed  and  in 
part  written ;  that  is,  they  are  printed  with  blanks,  which  are 
afterwards  filled  up;  and  the  question  may  occur,  to  which  a 
preference  should  be  given.  The  general  answer  is,  to  the  writ- 
ten part.  What  is  printed  is  intended  to  apply  to  large  classes 
of  contracts,  and  not  to  any  one  exclusively ;  the  blanks  are 
left  purposely  that  the  special  statements  or  provisions  should 
be  inserted,  which  belong  to  this  contract  and  *not  to  others,  and 
thus  discriminate  this  from  others.  And  it  is  reasonable  to 
suppose  that  the  attention  of  the  parties  was  more  closely  given 
to  those  phrases  which  they  themselves  selected,  and  which  ex- 
press the  especial  particulars  of  their  own  contract,  than  to 
those  more  general  expressions  which  belong  to  all  contracts  of 
this  class,  (v) 


SECTION    IV. 

ENTIRETY    OF    CONTRACTS. 

The  question  whether  a  contract  is  entire  or  separable  is  often 
of  great  importance.  Any  contract  may  consist  of  m4ny  parts ; 
and  these  rriay  be  considered  as  parts  of  one  whole,  or  as  so 
many  distinct  contracts,  entered  into  at  one  time,  and  expressed 
in  the  same  instrument,  but  not  thereby  made  one  contract. 
No  precise  rule  can  be  given  by  which  this  question  in  a  given 
case  may  be  settled.  Like  most  other  questions  of  construc- 
tion, it  depends  upon  the  intention  of  the  parties,  and  this  must 
be  discovered  in  each  case  by  considering  the  language  em- 
ployed and  the  subject-matter  of  the  contract. 

If  the  part;  to  be  performed  by  one  party  consists  of  several/ 
distinct  and  separate  items,  and  the  price  to  be  paid  by  the 
other  is  apportioned  to  each  item  to  be  performed,  or  is  left  to 
be  implied  by  law,  such  a  contract  will  generally  be  held  to  be 
severable,  (iv)     And  the  same  rule  holds  where  *the  price  to  be 

{v)  Robertson  v.  FrciLch,  4  East,  130,  (w)  This  point  is  well  illustrated  by  the 

136 ;    Alsager  v.    St.    Katharine's   Dock  case  of  Johnson  v.  Johnson,  3  B.  &  P. 

Company,  14  M.  &  W.  794;  per  Oaklet/,  162.     In  that  case  the  plaintiff  had  pur- 

C.  J.    in  Weisser  v.  Maitlaud,  3  Sandf.  chased  from  the  same  persons  two  parcels 

318  of  real  estate,  the  one  for  £700,  the  other 
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paid  is  clearly  and  distinctly  apportioned  to  different  parts  of 
what  is  to  be  performed,  although    the  latter  is  in  its  nature 


for  £300,  and  had  taken  one  conveyance 
for  lintii.  After  haring  paid  the  purchase- 
money  and  taken  possession,  he  was  erict- 
ed  from  tlic  smaller  parcel,  in  consequence 
of  a  defe<t  in  the  title  derived  under  the 
purcliase,  and  thereupon  brought  an  action 
for  money  had  and  received  to  recover 
hack  the  .£300,  at  the  same  time  refusing 
to  give  up  the  parcel  of  land  for  vrhich 
£700  had  l)Con  paid.  And  the  court  held 
that  he  ivas  entitled  to  recover.  Lord 
Alvunki/,  in  delivering  the  judgment  of  the 
court,  said :  —  "  My  difficulty  has  been, 
how  far  the  agreement  is  to  be  considered 
as  one  contract  for  the  piu-chase  of  both 
sets  of  jircniiscs,  and  how  far  the  party 
can  recvner  so  much  as  he  has  paid  by 
way  of  con.^idcration  for  the  part  of  which 
the  title  has  failed,  and  retain  tlie  other 
part  of  tlie  bargain.  This  for  a  time 
occasioned  doubts  in  my  mind ;  for  if  the 
latter  ijuestion  were  iuA-olvcd  in  this  case 
it  would  bo  a  question  for  a  court  of  equity. 
If  the  qui-'stion  were  how  far  the  particu- 
lar iiart  of  which  tire  title  has  failed  formed 
an  essential  ingredient  of  the  bargain,  the 
grossest  injustice  would  ensue  if  a  party 
were  suffered  in  a  court  of  law  to  say  that 
he  would  retain  all  of  which  the  title  was 
good,  and  recover  a  proportionable  part 
of  the  purchase-money  for  the  rest.  Pos- 
sibly the  part  which  he  retains  might  not 
have  been  sold,  unless  the  other  part  had 
been  taken  at  the  same  time ;  and  ought 
not  to  be  valued  in  proportion  to  its  ex- 
tent, but  according  to  the  various  circum- 
stances ccinnccted  mth  it.  But  a  court  of 
equity  may  inquue  into  all  the  circum- 
stances, and  may  ascertain  how  far  one 
part  of  the  bargain  fomied  a  material 
ground  for  the  rest,  and  may  award  a 
compensation  according  to  the  real  state 
of  the  transaction.  In  this  case,  how- 
ever, no  such  question  arises ;  for  it  ap- 
pears to  me  that  although  both  pieces  of 
ground  were  bargained  for  at  the  same 
tiiiu;,  we  must  consider  the  bargain  as 
cim^isting  of  two  distinct  contracts;  and 
that  Ihe  one  part  was  sold  for  £300,  and 
the  other  for  €700."  And  sec  to  the 
.same  point,  Jlaytield  v.  Wadsley,  3  B.  & 
C.  .'J57.  The  statement  in  the  text,  that, 
where  tlie  subject  of  the  contract  consists 
of  scleral  distinct  and  independent  items, 
and  no  ex|ircss  agreement  is  made  as  to 
the  consideration  to  be  paid,  the  coidract 
may  lie  considered  as  sei-erablc,  is  well 
illustrated  by  tlie  case  of  Kobinson  v. 
Green,  3  Mete.  1.59.     That  was  an  action 
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of  assumpsit  to  recover  compensation  for 
ser\'iccs  rendered  by  the  plaintiff  to  the 
defendant  as  an  auctioneer,  in  selling 
seventy-six  lots  of  wood.  The  plaintiff 
was  a  licensed  auctioneer  for  the  county 
of  Middlesex.  Two  of  the  lots  of  wood 
sold  were  in  the  county  of  Middlesex,  and 
the  rest  were  in  the  county  of  Suffolk. 
The  defenilant  contended  that  the  claim 
of  the  plaintiff  was  entire ;  that  part  of  it 
was  a  claim  for  services  which  were  ille- 
gal, in  selling  property  out  of  his  county ; 
and  that  the  contract  being  entii-e,  and  the 
consideration,  as  to  part  at  least,  illegal, 
the  action  could  not  bo  maintained.  Sed 
non  allocatur,  for,  per  .S'/'t'c,  C.  J.:  — 
"  The  plaintiff  does  not  claim  on  an  entire 
contract.  The  sale  of  each  lot  is  a  dis- 
tinct contract.  The  plaintiffs  claim  for  a 
compensation  arises  upon  each  several 
sale,  and  is  complete  on  such  sale.  If 
there  were  an  express  promise  to  pay  him 
a  fixed  sum,  as  a  compensation  for  tho 
entire  sale,  it  would  have  presented  a  dif- 
ferent question.  Where  an  entire  promise 
is  made  on  (jne  entire  consideration,  and 
part  of  that  consideration  is  illegal,  it  may 
avoid  the  entire  contract.  But  here  is  no 
ci-idence  of  a  promise  of  one  entire  sum 
for  the  whole  service.  It  is  the  ordinary 
case  of  an  auctioneer's  commission,  which 
accrues  upon  each  entu-e  and  complete 
sale.  AVc  do  not  see  how  the  question 
can  lie  answered,  which  was  put  in  the 
argument,  namely,  supposing  the  plaintiff 
had  stopped  after  selling  the  two  lots  lying 
in  South  Keading,  which  it  was  lawful  for 
him  to  sell,  would  he  not  have  been  enti- 
tled to  his  commission  ■?  If  he  woitld,  we 
do  not  perceive  how  his  claim  can  be 
avoided,  by  showing  tliat  ho  did  some- 
thing else  on  the  same  day,  wliich  was  not 
iiKihiin  in  se,  but  an  act  prohibited  by  law, 
on  considerations  of  public  policy.  The 
court  are  of  opinion  that  the  plaintifPs 
claim  for  a  rjiiniiliiiii  meruit  may  be  appor- 
tioned, and  that  he  is  entitled  to  recover 
for  his  services  in  the  sale  of  the  tw  o  lots." 
And  see  Mavor  o.  Pyne,  3  Bing.  285 ; 
I'ci-kiiis  (..  Hart,  11  Wheat.  2;i7,  2")!  ; 
A^'ifhers  c-.  Reynolds,  2  B.  &  Ail.  882 ; 
Sickels  c.  Pattison,  U  Wend.  257  ;  j\[c- 
Kiii;;ht  v.  Dunlop,  4  Barb.  36,  47  ;  Snook 
V.  Fries,  19  id.  313;  Carleton  r.  Woods, 
8  ]'\ist.  290  ;  liobiiisou  v.  Snyder,  25  Penn. 
St.  203.  For  the  law  applicable  to  cases 
ivliere  property  is  purchased  in  lots  at 
auction  at  separate  biddings,  see  ante,  vol. 
1,  p.  417. 
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single  and  entire,  (x)  But  the  mere  fact  that  *the  subject  of  the 
contract  is  sold  by  weight  or  measure,  and  the  value  is  ascer- 
tained by  the  price  affixed  to  each  pound,  or  yard,  or  bushel,  of 
the  quantity  contracted  for,  will  not  be  sufficient  to  render  the 
contract  severable,  (y)  And  if  the  consideration  to  be  paid  is 
single  and  entire,  the  contract  *must  be  held  to  be  entire,  al- 


(x)  Thus,  if  a  ship  be  built  upon  a 
Bpeeial  contract,  and  it  is  partof  the  terras 
of  that  contract  that  given  portions  of  the 
price  shall  be  paid  according  to  the  pro- 
gress of  the  worlf,  namely,  part  when  the 
keel  is  laid ;  part  when  at  the  light  plank ; 
and  the  remainder  when  the  ship  is 
launched,  there  arises  a  separate  contract 
for  each  instalment;  and  therefore  when 
the  keel  is  laid,  or  any  other  part  of  the 
ship  for  which  an  instalment  is  to  be  paid 
is  completed,  an  action  lies  immediately 
for  the  one  party  to  recover  the  instalment, 
and  that  part  of  the  ship  becomes  by  the 
payment  the  property  of  the  other  party. 
Woods  V.  Russell,  5  B.  &  Aid.  942.  See 
also,  Clarke  v.  Spence,  4  Ad.  &  El.  448 ; 
Laidler  v.  Burlinson,  2  M.  &  W.  602; 
Cunningham  v.  Mon-ell,  10  Johns.  203; 
Andrews  v.  Durant,  1  Kem.  35. 

{]/)  Clark  V,  Baker,  5  Mete.  452.  The 
plaintiff  in  this  ease  purchased  of  the-  6,c- 
fendant  a  cargo  of  com  on  board  a 
schooner  lying  in  Boston,  agreeing  to  pay 
76j  cents  per  bushel  for  the  yellow  corn, 
and  73  J  cents  for  the  white  com  ;  the  de- 
fendant wan-anting  it  to  be  of  a  certain 
quality.  The  quantity  of  corn  was  not 
known  at  the  time  of  the  purchase,  but  it 
afterwards  appeared  that  tliere  were  be- 
tween 2,000  and  3,000  bushels.  The 
plaintiff  paid  the  defendant  $1,200  in 
advance,  and  after  having  received  enough 
of  the  com  to  amount,  at  the  agreed 
price,  to  $1,067.02,  refused  to  receive  any 
more,  on  the  ground  that  the  remainder 
was  not  such  as  the  cargo  was  warranted 
to  be.  This  action  was  brought  to  recover 
the  difference  between  the  aforesaid  sums 
of  $1,200  and  $1,067.02.  The  defend- 
ant objected  that  the  contract  was  entire, 
and  that  the  present  action  could  not  be 
maintained,  without  proof  that  the  plain- 
tiff offered  to  return  the  corn  which  he 
had  accepted ;  and  this  objection  was  sus- 
tained. Hubbard,  J.,  said :  —  "  The  ques- 
tion in  the  present  case  resolves  itself  into 
this  :  Was  there  one  bargain  for  the  whole 
cargo,  or  were  there  two  distinct  contracts 
for  the  yellow  and  white  com,  or  was 
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there  a  separate  and  independent  bargain 
for  each  busliel  of  corn  contracted  for,  in 
consequence  of  which  the  receipt  of  one 
or  more  bushels  of  the  warranted  quahty 
imposed  no  duty  upon  the  plaintiff  to  re- 
tain the  residue  1    And  we  are  of  opinion 
that  the  contract  was  an  entire  one.     The 
bargain. was  not  for  2,000  or  3,000  bushels 
of  corn,  but  it  was  for  the  cargo  of  the 
schooner  Shylock,  be  the  quantity  more 
or  less ;  a  cargo  known  to  consist  of  two 
different  kinds  of  corn;   and  the  means 
taken  to  ascertain  the  amount  to  be  paid 
were  in  the  usual  mode,  by  agreeing  on 
tlie  rate  per  bushel  for  tlie  two  kinds,  and 
take  the  whole.  .  .  .  There  is  no  ground, 
on  the  evidence  as  reported,  to  maintain 
that  there  were  two  contracts  for  the  dis- 
tinct kinds  of  corn ;  for  it  does  not  appear 
but  tliat  the  1,400  bushels  that  were  re- 
tained consisted  of  a  part  of  each.     So 
that  the  plaintiff,  to  support  his  position, 
must  contend,  as  he  has  contended,  that 
the  bargains   in   this   case  were  separate 
bargains  for  each  several  bushel  of  a  given 
quality,  and  for  a  distinct  price.     But  this 
separation  into  parts  so  minute,  of  a  con- 
tract of  this  nature,  can  never  be  admit- 
ted; for  it  might  lead  to  the  multiplica- 
tion of  suits  indefinitely,  in  giving  a  dis- 
tinct  right  of  action   for  every   distinct 
portion.    As  well  might  a  man  who  sold  a 
chest  of  tea  by  the  pound,  or  a  piece  of  cloth 
by  the  yard,  or  a  piece  of  land  by  the  foot  or 
by  the  acre,  contend  that  each  pound,  yard, 
foot,  or  acre,  was  the  subject  of  a  distinct 
contract,  and  each  the  subject  of  a  sepa^ 
rate  action."   So  in  Davis  v.  Maxwell,  12 
Mete.  286,  where  the  plaintiff  agreed  with 
the  defendant  to  work  on  the  faiin  of  the 
latter  for  the  period  of  "  seven  months,  at 
twelve  dollars  per  month,"  it  was  held  that 
the  contract  was  entire ;  that  eif  hty-four 
dollars  were  to  be  paid  at  the  end  of  seven 
months,  and  not  twelve  dollars  at  the  end 
of  each  month ;  and  that  the  plaintiff,  on 
leaving  the   defendant's    service   without 
good  cause  before  the  seven  months  ex- 
pired,  was   not   entitled  to   recover   any 
thing  of  the  defendant. 
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though  the  subject  of  the  contract  may  consist  of  several  dis- 
tinct and  wholly  independent  items,  (c) 


SECTION    V. 


APPORTIONMENT    OF    CONTKACTS. 


A  contract  is  said  to  be  apportionable  when  the  amount  of 
consideration  to  be  paid  by  the  one  party  depends  upon  the  ex- 
tent of  performance  by  the  other.  The  question  of  apportion- 
ment must  be  carefully  distinguished  from  that  of  entirety,  con- 
sidered in  the  last  section.  The  latter  must  always  be  deter- 
mined before  the  former  can  properly  arise.  For  the  question 
of  apportionment  always  addresses  itself  to  a  contract  which 
has  already  been  ascertained  to  be  single  and  entire. 

When  parties  enter  into  a  contract  by  which  the  amount  to 
be  performed  by  the  one,  and  the  consideration  to  be  paid  by 
the  other,  are  made  certain  and  fixed,  such  a  contract  *cannot 
.be  apportioned.       Thus,  if  A  and  B  agree  together  that  A  shall 


(-)  Minor  p.  BrafUey,  22  Pick.  457.  In 
"this  case  tlio  dcfi'ndant  put  up  at  auction  a 
certain  cow  and  400  ptiunds  of  liav,  botli 
of  wliicii  the  }»hiintitf  bid  off  for  $17, 
whicli  he  ])ai(l  at  the  time.  He  then  re- 
ceived the  cow,  and  afterwards  demanded 
_tlic  hay,  which  was  refnscd  hy  the  defend- 
ant, who  ]iad  used  it.  Tliis  action  Avas 
brouylit  to  reco'i'cr  liaelc  the  raluc  of  the 
hay.  The  defen(hant  objected  that  tlie 
conti-act  was  entire  ;  that  tlie  plaintiff 
could  not  recover  liack  the  price  paid,  or 
any  portion  of  it,  without  rescinding  the 
■whole  contract,  and  that  this  could  not  be 
done  i\ithoiit  returning  the  cow.  And 
this  objection  was  sustained  by  the  court. 
Morton,  J.,  said :  —  "  There  may  be  cases, 
•where  a  legal  contract  of  sale  covering 
several  articles  may  be  severed,  so  that  the 
2:)urcliaser  may  hold  some  of  the  articles 
pdrchased,  and,  not  receiving  others,  )nay 
recover  liaek  the  price  paid  for  them. 
Where  a  numlier  of  articles  are  l)Ouglit  at 
the  same  time,  and  a  separate  price  agreed 
upon  for  each,  although  they  arc  all  in- 
cluded in  one  instrument  of  conveyance, 
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yet  the  contract,  for  sufficient  cauie,  may 
lie  rescinded  as  to  part,  .and  the  price  paid 
recovered  back,  and  maj'  be  enforced  as 
to  the  residue.  But  tliis  cannot  properly 
be  said  to  he  an  cxcepti(jn  to  the  rule;  be- 
cause in  effect  there  is  a  separate  contract 
for  each  separate  article.  This  sulijeet  is 
well  explained,  and  the  law  well  stated, 
in  Johnson  r.  Johnson,  3  B.  &  P.  162." 
The  le.arncd  judge  then  stateil  tliat  case, 
and  continued  :  —  "Had  tlie  plaintiff  bid 
off  tlie  cow  at  one  price,  and  the  hay  at 
another,  althougli  he  had  taken  one  bill  of 
sale  for  both,  it  ■v\'ould  have  come  within 
the  principles  of  the  above  ease.  But 
such  was  not  the  fact.  And  it  seems  to 
us  very  clear  that  the  contract  was  entire ; 
that  it  was  incapalde  of  sevor.ance,  tliat  it 
could  not  be  enforced  in  part  and  rescind- 
ed in  part ;  and  th.at  it  could  not  be  re- 
scinded without  placing  the  p.arties  in 
xtiitii  qm."  Sec  further  on  the  subject  of 
cntiretv,  Jones  r.  Dunn,  3  W.  &  S.  109; 
Biggs 'c.  Wishing,  25  E.  L.  &  E.  257; 
AVhite  V.  Brown,  2  Jones  (N.  C.)  403; 
Dula  V.  Cowles,  id.  454. 
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enter  into  the  service  of  B,  and  continue  for  one  year,  and  that 
B  shall  pay  him  therefor  the  sum  of  one  hundred  dollars ;  and 
A  enters  the  service  accordingly,  and  continues  half  of  the 
year,  and  then  leaves,  he  will  not  be  entitled  to  recover  any 
thing  on  the  contract,  {a)  This  is  an  old  and  deep-rooted  prin- 
ciple of  the  common  law,  and  though  it  sometimes  has  the  ap- 
pearance of  harshness,  it  would  be  difficult  to  contend  against 
it  upon  principle.  We  have  frequently  had  occasion  to  state 
that  courts  of  justice  can  only  carry  into  effect  such  contracts 
as  parties  have  made.  They  cannot  make  contracts  for  them, 
or  alter  or  vary  those  made  by  them.  And  it  would  seem  diffi- 
cult for  a  court,  without  travelling  out  of  its  true  sphere,  to  say 
that  because  B  has  agreed  to  pay  one  hundred  dollars  for  one 
year's  service,  he  has  therefore  agreed  to  pay  at  that  rate,  or 
any  particular  sum,  for  a  shorter  period.  In  other  words,  it 
cannot  reasonably  be  presumed  that  the  parties  intended  that 
the  amount  of  consideration  to  be  paid  by  B  should  depend 
upon  the  amount  of  service  rendered  by  A,  when  both  of  these 
were  definitely  fixed  by  the  parties.  The  only  agreement  en- 
tered into  by  B  was  to  pay  A  the  sura  of  one  hundred  dollars, 
when  the  latter  should  have  served  him  one  year.  Therefore, 
until  the  full  year's  service  has  been  rendered,  the  casus  foederis 
does  not  arise. 

It  is  to  be  borne  in  mind,  however,  that  this  is  only  a  rule  of 
construction,  founded  upon  the  intention  of  the  parties,  and 
not  a  rule  of  law  which  controls  intention.  Therefore,  if  the 
parties  wish  to  make  a  contract  which  shall  be  apportienable, 
there  is  nothing  to  hinder  their  doing  so,  provided  they  make 
their  intention  sufficiently  manifest.  Thus,  if  A  and  B  make 
a  contract,  by  virtue  of  which  A  is  to  enter  into  the  service  of 
B,  at  the  rate  of  ten  dollars  p'er  month,  and  continue  so  long 
as  it  shall  be  agreeable  to  both  parties,  such  contract  is  clearly 
apportionable ;  for  neither  the  extent  of  service  nor  the  amount 
of  consideration  is  fixed  by  the  'contract,  but  only  a  certain  re- 
lation and  proportion  between  them.  And  contracts  have  been 
held  apportionable  in  which  the  service  to  be  performed  was 


(a)  Ex  parte  Smyth,  1  Swanst.  337,  and    point  in  our  first  Tolumc,  B.  3,  ch.  9, 
.  (a).     We  have  already  considered  tliis    sec.  1. 
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specified  and  fixed,  but  the  consideration  to  be  paid  was  left  to 
be  implied  by  law.  But  this  cannot  be  laid  down  as  a  general 
rule,  (b) 

We  have  seen  that  when  parties  make  a  contract  which  is 
not  apportionable,  no  part  of  the  consideration  can  be  *recovered 
in  an  action  on  a  contract,  until  the  whole  of  that  for  which 
the  consideration  was  to  be  paid  is  performed.  But  it  must 
not  be  inferred  from  this  that  a  party  who  has  performed  a  part 
of  his  side  of  a  contract,  and  has  failed  to  perform  the  residue, 
is  in  all  cases  without  remedy.     For  though  he  can  have  no 


{h)  Eoberts  v.  Havelock,  3  B.  &  Ad.  404. 
In  this  case  a  ship  belonging  to  tlie  de- 
fendant having  come  into  port  in  a  dam- 
aged state,  the  plaintiff  was  employed  and 
undertook  to  put  her  into  thorough  repair. 
Before  the  work  was  completed,  a  dispute 
arose  between  the  parties,  and  the  plaintiff 
refused  to  proceed  until  he  was  paid  for 
the  work  already  done,  and  for  which  this 
action  was  brought.  The  defendant  ob- 
jected, that  the  action  did  not  lie,  inas- 
much as  the  plaintiff  had  not  completed 
his  contract,  and  as  long  as  that  was  -the 
case,  the  work  already  done  was  unavail- 
able for  the  purpose  for  wMch  it  had  been 
required.  And  the  case  of  Sinclair  v. 
Bowles,  9  B.  &  Cr.  92,  in  which  A,  hav- 
ing undertaken  for  a  specific  sum  of  money 
to  repair  and  make  perfect  a  given  article, 
and  having  repaired  it  in  part,  but  not 
made  it  perfect,  it  was  Iidd  that  he  was 
not  entitled  to  recover  for  what  he  had 
done,  was  cited  as  in  point.  But  Lord 
Tenterden  said  :  —  "I  have  no  doubt  that 
the  plaintiff  in  this  case  was  entitled  to 
recover^  In  Sinclair  v.  Bowles  the  con- 
tract was  to  do  a  specific  work  for  a  specific 
sum.  There  is  nothing  in  the  present  case 
amounting  to  a  contract  to  do  the  whole 
repairs  and  make  no  demand  till  they  are 
completed.  The  plaintiff  was  entitled  to 
say  that  he  would  proceed  no  further  with  ' 
the  repairs  till  he  was  paid  what  was  al- 
ready due."  Mr.  Smith,  in  his  learned 
note  to  Cutter  v.  Povi'ell,  2  Smith's  Lead. 
Cas.  12,  having  stated  this  case,  and 
quoted  the  language  of  Lord  Tenterden, 
says  :  —  "  From  these  words  it  may  be 
thought  that  his  lordship's  judgment  pro- 
ceeded on  the  ground  that  the  perform- 
ance of  the  whole  work  is  not  to  be  consid- 
ered a  condition  precedent  to  the  payment 
of  any  part  of  the  price,  excepting  when  the 
sum  to  be  paid  and  the  work  to  be  done 
are  both  specified  (unless,  of  course,   in 
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case  of  special  terms  in  the  agreement  ex- 
pressly imposing  such  a  condition) ;  and 
certainly  good  reasons  may  be  alleged  in 
favor  of  such  a  doctrine,  for  when  the 
price  to  be  paid  is  a  specific  sum,  as  in 
Sinclair  v.  Bowles,  it  is  clear  that  the 
court  and  jury  can  have  no  light  to  appor- 
tion that  which  the  parties  themselves 
have  treated  as  entire,  and  to  say  that  it 
shall  be  paid  in  instalments,  contrary  to 
the  agreement,  instead  of  in  a  round  sum 
as  provided  by  the  agreement ;  but,  where 
no  price  is  specified,  tins  diificulty  does 
not  arise,  and  perhaps  the  true  and  right 
presumption  is,  that  the  parties  intended 
the  payment  to  keep  pace  with  the  accrual 
of  the  benefit  for  which  payment  is  to  be 
made.  But  this,  of  course,  can  only  be 
when  the  consideration  is  itself  of  an  ap- 
portionable nature,  for  it  is  easy  to  put  a 
case  in  which,  though  no  price  has  been 
specified,  yet  the  consideration  is  of  so  in- 
divisible a  nature,  that  it  would  be  absurd 
to  say  that  one  part  should  be  paid  for  be- 
fore the  remainder;  as  where  a  painter 
agrees  to  draw  A's  likeness,  it  would  be 
absurd  to  require  A  to  pay  a  ratable  sum 
on  account  when  half  the  face  only  had 
been  finished ;  it  is  obvious  that  he  has 
then  received  no  benefit,  and  never  will 
receive  any,  unless  the  likeness  should  be 
perfected.  There  are,  however,  cases, 
that  for  instance  of  Roberts  v.  Havelock, 
in  which  the  consideration  is  in  its  nature 
apportionable,  and  there,  if  no  entu-e  sum 
have  been  agreed  on  as  the  price  of  the 
entire  benefit,  it  would  not  be  unjust  to 
presume  that  the  intention  of  the  contrac- 
tors was  that  the  remuneration  should 
keep  pace  with  the  consideration,  and  be 
recoverable  toties  quoties  by  action  on  a 
quantum  meruit."  See  also,  Withers  v. 
Reynolds,  2  B.  &  Ad.  882;  Sickels  v. 
Pattison,  14  Wend.  257.  And  Wade  v. 
Haycock,  25  Penn.  St.  382. 
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remedy  on  the  contract  as  originally  made,  the  circumstances 
may  be  such  that  the  law  will  raise  a  new  contract,  and  give 
him  a  remedy  on  a  quantum  meruit. 

Thus,  if  one  party  is  prevented  from  fully  performing  his 
contract  by  the  fault  of  the  other  party,  it  is  clear  that  the  party 
thus  in  fault  cannot  be  allowed  to  take  advantage  of  his  own 
wrong,  and  screen  himself  from  payment  for  what  has  been 
done  under  the  contract.  The  law,  therefore,  will  imply  a 
promise  on  his  part  to  remunerate  the  other  party  for  what  he 
has  done  at  his  request ;  and  upon  this  promise  an  action  may 
be  brought,  (c) 

So  too  if  one  party,  without  the  fault  of  the  other,  fails  to 
perform  his  side  of  the  contract  in  such  a  manner  as  to  enable 
him  to  sue  upon  it,  still  if  the  other  party  have  derived  a  benefit 
from  the  part  performed,  it  would  be  unjust  to  allow  him  to  re- 
tain that  without  paying  any  thing.  The  law,  therefore,  gener- 
ally implies  a  promise  on  his  part  to  pay  such  a  remuneration 
as  the  benefit  conferred  upon  him  is  reasonably  worth,  and  to 
recover  that  quantum  of  remuneration  an  action  of  ^pdebitatus 
assumpsit  is  maintainable,  {d) 


(c)  Planchfe  v.  Colbum,  8  Bing.  14; 
Goodman  v.  Pocock,  15  Q.  B.  576  ;  HaU 
V.  Eupley,  10  BaiT,  231 ;  Moulton  v. 
Trask,  9  JMetc.  577  ;  Hoagland  v.  Moore, 
2  Blackf.  167  ;  Bannister  ;;.  Read,  1  Gilm. 
92;  Selbyi).  Hutchinson,  4  id.  319;  Wuh- 
ster  V.  Enliold,  5  id.  298  ;  Derby  v.  John- 
son, 21  Verm.  17.  So  too  if  a  special 
action  on  the  case  is  broun-lit  against  the 
party  in  fault  to  recover  damages  for  not 
being  permitted  to  peifonn  the  contract,  a 
reasonalilc  compensation  for  w)iat  has  been 
perfoiTncd  may  be  included  in  tlie  dam- 
ages. Goodman  v.  Pocock,  15  Q.  B.  576 ; 
Derby  )'.  Johnson,  21  Verm.  18;  Clark  v. 
Marsi^ilia,  1  Denio,  317. 

%(d)  The  cases  bearing  upon  the  last 
proposition  are,  it  must  be  confessed,  very 
conflicting.  They  may  be  conveniently 
arranged  in  three  classes ;  —  those  aris- 
ing on  contracts  of  sale ;  those  arising 
on  contracts  to  do  some  specific  labor 
upon  the  land  of  another,  as  to  erect 
buildings,  or  build  roads  and  bridges ;  and 
those  arising  upon  ordinary  contracts  for 
service.  The  leading  case  of  the  first 
class  is  that  of  Oxendale  v.  WethercU,  9 
B.  &  Cr.  386.  That  was  an  action  of  in- 
debitatus assumpsit  to  recover  the  price  of 


130  bushels  of  wheat  sold  and  ddSvered 
by  the  plaintiff  to  the  defendant,  at  8s.  per 
bushel.  The  defendant  gave  evidence  to 
show  that  he  made  an  absolute  contract 
for  250  bushels,  and  contended  that  as  the 
plaintiff  had  not  fully  perfonned  his  con- 
tract he  was  not  entitled  to  recover  any 
thing.  But  Bayley,  J.,  before  whom  the 
cause  was  tried,  was  of  opinion  that,  as 
the  defendant  had  not  returned  the  130 
bushels,  and  the  time  for  completing  the 
contract  had  expired  before  the  action  was 
brought,  the  plaintiff  was  entitled  to  re- 
cover the  value  of  the  130  bushels  wMch 
had  been  delivered  to  and  accepted  by  the 
defendant.  A  verdict  was  accordingly 
found  for  the  plaintiff,  with  liberty  to  the 
defendant  to  move  to  enter  a  nonsuit. 
But  upon  a  motion  to  that  effect  being 
made,  Lord  Tenterdeii  said :  —  "if  the  rule 
contended  for  were  to  prevail,  it  would 
follow,  that  if  there  had  been  a  contract 
for  250  bushels  of  wheat,  and  249  had 
been  delivered  to  and  retained  I)y  the  de- 
fendant, the  vendor  could  never  recover 
for  the  249,  because  he  had  not  delivered 
the  whole."  Bai/lq/,  J.  "  The  defendant 
having  retained  the  130  bushels,  after  the 
time  for  completing  the  contract  had  ex- 
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**SECTION    VI. 


OF    CONDITIONAL    CONTRACTS. 


It  is  sometimes  of  great  importance  to  determine  whether 
there  be  a  condition  in  a  contract  or  an  instrument.  If,  for 
'instance,  a  deed  contain  a  grant  on  condition,  then  if  there  be 


pired,  was  bound  by  law  to  pay  for  the 
same."  Parke,  J.  "Where  there  is  an 
entire  contract  to  deliver  a  large  quantity 
of  goods  consisting  of  distinct  parcels, 
within  a  specified  time,  and  the  seller  de- 
livers part,  he  cannot,  before  the  expira^ 
tion  of  that  time,  bring  an  action  to  re- 
cover the  price  of  that  part  delivered, 
because  the  purchaser  may,  if  tlie  vendor 
fail  to  complete  his  contract,  return  the 
part  delivered.  But  if  he  retain  the  part 
delivered,  after  the  seller  has  failed  in  per- 
forming his  contract,  the  latter  may  re- 
cover the  value  of  the  goods  which  he  has 
so  delivered."  So  also  in  Read  v.  Eann, 
10  B.  &  Cr.  441,  Parke,  J.,  said  :  "  In  some 
cases,  a  speciS  contract  not  executed  may 
give  rise  to  a  claim  in  the  nature  of  a 
quantum  Tneruit,  ex.  gr.,  where  a  special 
contract  has  been  made  for  goods,  and 
goodS^ent  not  according  to  tlie  contract 
are  retained  by  the  party,  there  a  claim  for 
the  value  on  a  quantum  valebant  may  be 
supported.  But  then  from  the  circum- 
stances a  new  contract  may  be  implied." 
And  see,  to  the  same  effect,  Sliipton  v. 
Casson,  5  B.  &  Cr.  .378.  So  too  in  Mas- 
sachusetts it  has  been  held,  that  if  the 
vendee  of  a  specific  quantity  of  goods 
sold  under  an  entire  contract,  receives  a 
part  thereof,  and  retain  it  after  the  vendor 
has  refused  to  deliver  the  residue,  this  is  a 
severance  of  the  entirety  of  the  contract, 
and  he  becomes  liable  to  the  vendor  for 
the  price  of  such  part.  Bowkcr  r.  Hoyt, 
18  Pick.  555.  And  wo  apprehend  that  a 
similar  rule  would  be  adopted  by  a  major- 
ity of  the  courts  in  this  country.  But  in 
New  York,  the  case  of  Oxondale  v.  Weth- 
crcll  has  been  entirely  repudiated,  and  it 
is  there  held  that  the  vendor  in  sucli  a  case 
is  not  entitled  to  any  remedy.  Champlin 
V.  Kowley,  13  Wend.  258",  18  id.  187; 
Mead  V.  'Degolyer,  16  Wend.  632;  Mc- 
Kniglit  V.  Uunlop,  4  Barb.  36;  Paige  v. 
Ott,  5  Denio,  406 ;  Oakley  v.  Morton,  1 
Kcrnan,  25,  And  so  also  in  Ohio.  \\'itli- 
erow  v.  Witherow,  16  Oliio,  238,  Read,  J., 
dissenting.  — One  of  the  most  important 
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cases  in  the  second  class  is  Hayward  v. 
Leonard,  7  Pick.  181.  In  that  case  the 
plaintiff  contracted  in  writing  to  build  a 
house  for  the  defendant,  at  a  certain  time, 
and  in  a  certain  manner,  on  defendant's 
land,  and  aftenvards  built  the  house  within 
the  time,  and  of  the  dimensions  agreed  on, 
but  in  workmanship  and  materials  vary- 
ing from  the  contract.  The  defendant 
was  present  almost  every  day  during  the 
building,  and  had  an  opportunity  of  see- 
ing all  the  materials  and  labor,  and  ob- 
jected at  times  to  parts  of  the  materials 
and  work,  but  continued  to  give  directions 
about  the  house,  and  ordered  some  varia^ 
tions  from  the  contract.  He  expressed 
himself  satisfied  with  a  part  of  the  work 
from  time  to  time,  though  professing  to  be 
no  judge  of  it.  Soon  after  the  house  was 
done  he  refused  to  accept  it,  but  the  plain- 
tiff had  no  knowledge  that  he  intended  to 
refuse  it  till  after  it  was  finished.  It  was 
held  that  the  plaintiff  might  maintain  an 
action  against  the  defendant  on  a  quantum 
meruit  for  his  labor,  and  on  a  quantum  rale- 
hant  for  the  materials.  It  may  be  gath- 
ered, however,  from  the  judgment  of 
Parker,  C.  J.,  that  he  considered  that  one 
of  two  things  must  be  proved  in  order  to 
entitle  the  plaintiff  to  recover;  —  cither 
that  there  was  an  honest  intention  to  go 
by  the  contract,  and  a  substantive  execu- 
tion of  it,  witli  only  some  comparatively 
slight  deviations  as  to  some  particulars 
provided  fur ;  or  that  there  was  an  assent 
or  acceptance,  express  or  implied,  by  the 
party  with  whom  the  plaintiff  contractijfl. 
That  such  is  now  tlie  received  law,  see 
Smith  r.  1st  Cong.  Meet.  House  in  Low- 
ell, 8  Pick.  178;  Taft  i:  Montague,  14 
Mass.  282 ;  Olmstcad  v.  Beale,  19  Pick. 
528 ;  Snow  v.  AVare,  13  Mctc.  42  ;  Lord  v. 
Wheeler,  1  Gray,  282 ;  Hayden  7-.  Madi- 
son, 7  Greenl.  76;  Jennings  v.  Camp,  13 
Johns.  94 ;  Kettle  v.  Harvey,  21  A'erm. 
301;  Burn  r.  Miller,  4  Taunt.  745  ;  Chap- 
el y.  Hickes,  2  Cr.  &  M.  214;  Thornton 
V.  Place,  1  M.  &  Bob.  218.  But  see  Ellis 
V.   Hanilen,    3    Taunt.    52 ;    Sinclau-   v. 
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a  breach  of  condition,  the  grant  is  void,  and  the  estate  *may 
never  vest,  or  may  be  forfeited.     A  condition  of  this  sort  is  not 


Bowles,  9  B.  &  Cr.  92 ;  Wootcn  v.  Eead, 
2  Sm.  &  M.  585 ;  Helm  v.  Wilson,  4  Mis. 
41;  White  v.  Oliver,  36  Me.  93.  —  We 
are  not  aware  that  there  are  any  cases 
upon  contracts  for  sei-vico  fully  sustaining 
the  proposition  in  the  text,  except  the 
celebrated  one  of  Britton  v.  Turner,  6  N. 
H.  481,  already  cited  liy  us,  vol.  1,  p.  524, 
note  (p).  That  was  an  action  of  indebita- 
tus assumpsit  for  work  and  labor  per- 
formed by  the  plaintiff  for  the  defendant, 
from  March  9,  1831,  to  December  27,  of 
the  same  year.  The  defendant  offered 
evidence  to  prove  that  the  work  was  done 
under  a  contract  to  work  for  one  year  for 
the  sum  of  one  hundred  dollars,  and  that 
the  plaintiff  left  his  service  without  his 
consent,  and  without  good  cause.  The 
learned  judge  instructed  the  jury,  that 
although  all  these  points  should  be  made 
out,  yet  the  plaintiff  was  entitled  to  re- 
cover, under  his  quantum  meruit  count,  as 
much  as  the  labor  performed  was  reason- 
ably worth.  And  this  instruction  was 
held  to  be  correct.  Parker,  C.  J.,  in  de- 
livering the  judgment  of  the  court,  after 
noticing  several  of  the  cases  cited  above  in 
the  second  class,  said :  —  "  Those  cases 
are  not  to  be  distinguished,  in  principle, 
from  the  present,  unless  it  be  in  the  cir- 
cumstance, that  where  the  party  has  con- 
tracted to  furnish  materials,  and  do  certain 
labor,  as  to  build  a  house  in  a  specified 
manner,  if  it  is  not  done  according  to  the 
contract,  the  party  for  whom  it  is  built 
may  refuse  to  receive  it  —  elect  to  take  no 
benefit  from  what  has  been  performed  — 
and  therefore  if  he  does  receive  he  shall  be 
bound  to  pay  the  value ;  whereas  in  a  con- 
tract for  labor,  merely,  from  day  to  day, 
the  party  is  continually  receiving  the  bene- 
fit of  the  contract,  under  an  expectation 
that  it  win  be  fulfilled,  and  cannot,  upon 
the  breach  of  it,  have  an  election  to  refuse 
to  receive  what  has  been  done,  and  thus 
discharge  himself  from  payment.  But  we 
think  this  difference  in  the  nature  of  the 
contracts  does  not  justify  the  application 
of  a  different  rule  in  relation  to  them. 
The  party  who  contracts  for  labor  merely, 
for  a  certain  period,  does  so  with  full 
knowledge  that  he  must,  from  the  nature 
of  the  case,  be  accepting  part  performance 
from  day  to  day,  if  the  other  party  com- 
mences the  pei-formance,  and  with  knowl- 
edge also  that  the  other  party  may  eventu- 
ally fail  of  completing  the  entu-e  term.  If 
under  such  circumstances  he  actually  re- 


ceives a  benefit  from  the  labor  performed, 
over  and  above  the  damage  occasioned  by 
the  failure  to  complete,  there  is  as  much 
reason  why  he  should  pay  the  reasonable 
worth  of  what  has  thus  been  done  for  his 
benefit,  as  there  is  when  he  enters  and 
occupies  the  house  which  has  been  built 
for  him,  but  not  according  to  the  stipula- 
tions of  the  contract,  and  which  he  per- 
haps entere,  not  because  he  is  satisfied 
with  what  has  been  done,  but  because 
circumstances  compel  him  to  accept  it 
such  as  it  is,  that  he  should  pay  for  the 

value  of  the  house If  the   party 

who  has  contracted  to  receive  merchandise 
takes  a  part  and  uses  it,  in  expectation 
that  the  whole  will  be  delivered,  which  is 
never  done,  there  seems  to  be  no  gi'eatcr 
reason  that  he  should  pay  for  what  he  has 
received,  than  there  is  that  the  party  who 
has  received  labor  in  part,  under  similar 
circumstances,  should  pay  the  value  of 
what  has  been  done  for  his  benefit.  It 
is  said,  that  in  those  cases  where  the  plain-  . 
tiff  has  been  permitted  to  recover,  there 
was  an  acceptance  of  what  had  been  done. 
The  answer  is,  that  where  the  contract  is 
to  labor  from  day  to  day  for  a  certain 
period,  the  party  for  whom  the  labor  is 
done  in  truth  stipulates  to  receive  it  from 
day  to  day,  as  it  is  performed,  and  al- 
though the  other  may  not  eventually  do 
all  he  has  contracted  to  do,  there  has  been, 
necessarily,  an  acceptance  of  what  has  been 
done  in  pm'suance  of  the  contract,  and  the 
party  must  have  understood  when  he 
made  the  contract  that  there  was  to  be 
such  acceptance.  If,  then,  the  party  stipu- 
lates in  the  outset  to  receive  part  peiform- 
ance  from  time  to  time,  with  a  knowledge 
that  the  whole  may  not  be "  completed,  we 
see  no  reason  why  he  should  not  equally 
be  holden  to  pay  for  the  amount  of  value 
received,  as  where  he  afterwards  takes  the 
benefit  of  what  has  been  done,  with  a 
knowledge  that  the  whole  which  was  con- 
tracted for  has  not  been  performed.  In 
neither  case  has  the  contract  been  per- 
formed. In  neither  can  an  action  be  sus- 
tained on  the  original  contract.  In  both 
the  party  has  assented  to  receive  what  is 
done.  The  only  difference  is,  that  m  the 
one  case  the  assent  is  prior,  with  a  knowl- 
edge that  all  may  not  be  performed,  in 
the  other  it  is  subsequent,  with  a  knowl- 
edge that  the  whole  has  not  been  accom- 
plished. We  have  no  hesitation  in  hold- 
ing that  the  same  rule  should  be  applied 
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favored,  and  would  not  be  readily  implied,  (e)  But  stipulations 
or  agreements  may  be  implied,  upon  the  breach  of  which  an 
action  may  be  brought.  Mutual  "contracts  sometimes  contain  a 
condition,  the  breach  of  which  by  one  party  permits  the  other  to 
throw  the  contract  up,  and  consider  it  as  altogether  null. 
Whether  a  provision  shall  have  this  effect,  for  which  purpose  it 
must  be  construed  as  an  absolute  condition,  is  sometimes  a 
question  of  extreme  difficulty.  It  is  quite  certain,  however,  that 
now  no  precise  words  are  requisite  to  constitute  a  condition. 
It  would  be  difficult,  and  perhaps  impossible,  to  lay  down  rules 
which  would  have  decisive  influence  in  determining  this  vexed 
question.  Indeed,  courts  seem  to  agree  of  late  that  the  decision 
must  always  "  depend  upon  the  intention  of  the  parties,  to  be 
collected  in  each  particular  case  from  the  terms  of  the  agree- 
ment itself,  and  from  the  subject-matter  to  which  it  relates."  (/) 
"  It  cannot  depend  on  any  formal  arrangement  of  the  words, 
but  on  the  reason  and  sense  of  the  thing  as  it  is  to  be  collected 


to  both  classes  of  cases,  especially  as  the 
operation  of  the  rule  will  be  to  make  the 
party  who  hiis  failed  to  fulfil  his  contract, 
liable  to  such  amount  of  dama^tcs  as  the 
other  party  has  sustained,  ijistead  of  sub- 
jecting him  to  an  entire  loss  for  a  ])artial 
failure,  and  thus  making  the  amount  re- 
ceived in  many  cases  wholly  dispropor- 
tionate to  the  injury.  .  .  .  We  hold, 
then,  that  where  a  party  undertakes  to 
pay  upon  a  special  contract  for  the  per- 
formance of  labor,  or  the  funiishin;^  of 
materials,  he  is  not  to  be  charged  upon 
such  special  agreement  until  the  money  is 
earned  according  to  the  terms  of  it,  and 
where  the  parties  liave  made  an  express 
contract,  tlie  law  will  not  imply  and  raise 
a  contract  different  from  that  which  the 
parties  have  entered  into,  except  upon 
some  further  transaction  between  the  par- 
ties. But  if,  where  a  contract  is  made  of 
such  a  character,  a  party  actually  receives 
labor,  or  materials,  and  thereby  derives 
a  benefit  and  advantage,  over  and  above 
the  damage  which  has  resulted  from  the 
breach  of  the  contract  by  the  other  party, 
the  labor  actually  done,  and  the  value  re- 
ceived, furnish  a  new  consideration,  and 
the  law  thereupon  raises  a  promise  to  pay 
to  the  extent  of  the  reasonable  worth  of 
such  excess.  This  may  be  considered  as 
making  a  new  case,  one  not  within  the 
original  agreement,  and  the  party  is  en- 
titled to  '  recover  on  his  new  case  for  the 
[36] 


work  done,  not  as  agreed,  but  yet  accepted 
by  the  defendant.'  1  Dane's  Abr.  224." 
But  the  courts  of  other  States  have  thus 
far  shown  httle  disposition  to  adopt  the 
views  of  the  learned  judge.  Thus,  in 
Eldridge  !,'.  liov.e,  2  Gilm.  91,  the  court 
held  upon  a  similar  state  of  facts  that  the 
plaintiff  was  not  entitled  to  reco\cr.  And 
Younrj,  J.,  said :  —  "It  is  no  objection  to 
say  that  the  defendant  has  received  the 
benefit  of  his  labor,  this  licing  a  case, 
where,  from  its  natm-e,  the  defendant  could 
not  separate  the  products  of  his  hiliorfrom 
the  general  concerns  of  his  farm,  and  ought 
not,  therefore,  to  be  responsible  to  any  ex- 
tent whatever  for  not  doing  that  which 
was  impossible."  See  also  Miller  v.  God- 
dard,  34  Maine,  102 ;  Olmstead  c.  Beale, 
19  Pick.  529  ;  Davis  v.  Maxwell,  12  Mete. 
286.  See  also,  cnite,  vol.  1,  p.  .522,  n.  (/), 
and  p.  526,  n.  (q). — ^Difficult  questions 
frequently  arise  in  the  classes  of  cases  con- 
sidered in  the  present  note,  as  to  tlie  meas- 
ure of  damages,  and  the  right  of  the  de- 
fendant to  have  deducted  from  the  amount 
otherwise  recoverable  the  damage  sus- 
tained by  him  in  consequence  of  the 
breach  of  the  contract.  These  questions 
will  be  considered  under  their  ai)propriate 
heads  in  the  subsequent  part  of  the  present 
volume. 

(e)  Baa  ante,  p.  22,  n.  (v). 

(/)  Per  Tmdal,  C.  J.,  in  Glaholm  v. 
Hays,  2  M.  &  Gr.  266. 
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from  the  whole  contract."  (g)  It  is  said  that  where  the  clause 
in  question  goes  to  the  whole  of  the  consideration,  it  shall  be 
read  as  a  condition,  {h)  The  meaning  of  this  must  be,  that  if 
the  supposed  condition  covers  the  whole  gi'ound  of  the  con- 
tract, and  cannot  be  severed  from  it,  or  from  any  part  of  it,  a 
breach  of  the  condition  is  a  breach  of  the  whole  contract,  which 
gives  to  the  other  party  the  right  of  avoiding  or  rescinding  it 
altogether.  But  where  the  supposed  condition  is  distinctly  sep- 
arable, so  that  much  of  the  contract  may  be  performed  on  both 
sides  as  though  the  condition  were  not  there ;  it  will  be  read  as 
a  stipulation,  the  breach  of  which  gives  an  action  only  to  the 
injured  party.  But  it  is  not  safe  to  assert  that  which  is  some- 
times said  to  be  law,  (i)  that  where  in  case  of  a  breach  the 
party  cannot  have  his  action  for  damages,  there  the  doubtful 
clause  must  be  read  as  a  condition,  because  otherwise  the  party 
injured  would  be  without  remedy.  For  if  "the  reason  and 
sense  of  the  thing,"  or  the  rational  and  fair  construction  of  the 
contract  leads  to  the  conclusion  that  the  parties  did  not  agree, 
nor  intend  that  there  should  be  this  'condition,  then  there  is 
none  ;  and  if  a  party  be  in  this  way  injured  and  remediless,  it  is 
his  own  fault,  in  that  he  neither  inserted  in  his  contract  a  con- 
dition, the  breach  of  which  would  discharge  him  from  all  obli- 
gktion,  nor  a  stipulation,  for  the  breach  of  which  he  might  have 
his  action,  (j) 


SECTION    VII. 

OF    MUTUAL     CONTRACTS. 

It  is  a  similar  question  —  sometimes  indeed  the  very  same 
question  —  whether  covenants  are  mutual,  in  such  sense  that 
each  is  as  a  condition  precedent  to  the  other.  And  also  whether 
covenants  or  agreements  be  dependent  or  independent,  (k.)     By 

(</)  Per  Lord  Ellenborough,  in  KitcHe  v.  (i)  See  Pordage  v.  Cole,  1  Wms.  Satind. 

Atkinson,  10  East,  295.     And  see  The  319. 

Northampton  Gas  Light  Co.  v.  Pamell,  ( /)  See  infra,  n.  (I). 

29  E.  L.  K.  231.  («)   In  Kingston  v.  Preston,  cited  in 

Ih)  Boone  v.  Eyre,  1  H.  Bl.  273,  n.  Jones  v.  Barcley,  Doug.  690,  Lord  Mans- 

(a).  Jidd  said  :  —  "  There  are  three  kinds  of 
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the  very  definition  of  them,  if  they  are  dependent,  that  is,  if 
each  depends  on  the  other,  the  failure  of  one  destroys  and 
annuls  the  other.  Or  if  this  dependence  is  not  mutual,  but  one 
of  them  rests  upon  the  other  by  a  dependence  which  is  not 
equally  shared  by  the  other,  if  that  contract  upon  which  this 
dependence  rests  is  broken  and  defeated,  the  other  by  reason  of 
its  dependence  is  annulled  and  destroyed  also.  But  they  may 
be  wholly  independent,  although,  relating  to  the  same  subject, 
and  made  by  the  same  parties,  and  included  in  the  same  instru- 
ment. In  that  case  they  are  two  separate  contracts.  Each  party 
must  then  perform  what  he  undertakes,  without  reference  to  the 
discharge  of  his  obligation  by  the  other  party.  And  each  party 
may  have  his  action  'against  the  other  for  the  non-perform- 
ance of  his  agreement,  whether  he  has  performed  his  own  or  not. 
Now  the  law  has  no  preference  for  one  kind  of  contract  over 
another;  nor  does  it  by  its  own  implication  and  intendment 
make  one  rather  than  the  other,  and  still  less  does  it  require 
one  rather  than  the  other.  It  may  indeed  be  safely  said,  that 
this  question,  in  each  particular  case  will  be  determined  pj  in- 
ferring with  as  much  certainty  as  the  case  permits,  the  meaning 
and  purpose  of  the  parties,  from  a  rational  interpretation  of  the 
whole  contract,  (l) 


covenants  :  1 .  Such  as  are  called  mutual 
and  independent,  where  either  party  may 
recover  damages  from  the  other,  for  the 
injury  he  may  have  received  by  a  breach 
of  the  covenants  in  his  favor,  and  where  it 
is  no  excuse  for  the  defendant  to  allege  a 
breach  of  the  covenants  on  the  part  of  the 
plaintiff'.  2.  There  are  covenants  which 
are  conditions  and  dependent,  in  which  the 
performance  of  one  depends  upon  the 
prior  performance  of  another,  and  there- 
fore, until  this  prior  condition  is  per- 
formed, the  other  party  is  not  liable  to  an 
action  on  his  covenant.  3.  There  is  also 
a  third  sort  of  covenants,  which  are  mu- 
tual conditions  to  be  performed  at  the  same 
time  ;  and  in  these,  if  one  party  was  ready, 
and  offered  to  perform  his  part,  and  the 
other  neglected  or  refused  to  perform  his, 
he  who  was  ready  and  offered  has  , ful- 
filled his  engagement,  and  may  maintain 
an  action  for  the  default  of  the  other ; 
though  it  is  not  certain  that  either  is 
obliged  to  do  the  first  act."  See  also 
Mason  v.  Chambers,  4  Littell,  253  ;  and 
Mr.  Dumford's  note  to  Acherley  v.  Ver- 
non, Willes,  157. 

[38] 


(I)  In  ancient  times  the  decision  of 
questions  of  this  kind  depended  rather 
upon  nice  and  subtle  constructions  put 
upon  the  language  of  a  contract,  than 
upon  the  evident  sense  and  intention  of 
the  j)artios,  as  gathered  from  a  rational 
consideration  of  the  whole  instrument, 
and  the  subject-matter  of  the  agreement. 
Thus,  in  15  H.  7,  10,  pi.  17,  it  was  ruled 
by  Fineux,  C.  J.,  that  if  one  covenant 
with  me  to  serve  me  for  a  year,  and  I 
covenant  with  him  to  give  him  £20,  if  I 
do  not  say  for  the  cause  aforesaid,  he  shall 
have  an  action  for  the  £20,  although  he 
never  serves  me ;  othenvise  it  is  if  I  say 
that  he  shall  have  ;£20  for  the  cause  afore- 
said. So  if  I  covenant  with  a  man  that  I 
will  marry  his  daughter,  and  he  covenants 
with  me  that  he  will  make  an  estate  to  me 
and  his  daughter,  and  the  heirs  of  our  two 
bodies  begotten,  if  I  afterwards  maiTy 
another  woman,  or  his  daughter  marries 
another  man,  yet  I  shall  have  an  action 
of  covenant  against  him  to  compel  Mm  to 
make  the  estate ;  but  if  the  covenant  were 
that  he  would  make  the  estate  to  us  two  for 
the  cause  aforesaid,  in  that  case  he  would 
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OF   THE   PRESUMPTIONS   OF  LAW. 


There  are  some  general  presumptions  of  law,  which  may  be 
considered  as  affecting  the  construction  of  contracts.     *Thus,  it 


not  make  the  estate  until  we  were  mai-ried. 
And  such  was  the  opinion  of  the  whole 
court.  But  Lord  Uolt,  in  tlie  great  case 
of  Thorp. w.  Thorp,  12  Mod.  455,  and 
Lord  Chief  Justice  Willes,  in  Acherly  v. 
Vernon,  Willes,  153,  advanced  more  ra- 
tional ideas  upon  the  suhject.  And  in 
Kingston  u.  Preston,  already  cited.  Lord 
Mhnsjidd  declared  that  the  dependence  or 
independence  of  covenants  was  to  he  col- 
lected from  the  evident  sense  and  meaning 
of  the  parties,  and  that,  however  trans- 
posed they  might  he  in  the  deed,  their 
precedency  must  depend  on  the  order  of 
time  in  which  the  intent  of  the  transaction 
requires  their  pei-formance.  Since  that 
time  the  principle  thus  enunciated  by 
Lord  Mansfield  has  been  steadily^dhered 
to  ;  and,  as  a  means  of  carrying  it  oat,  and 
applying  it  to  the  facts  of  particular  cases, 
Mr.  Sergeant  Williams,  in  his  elaborate 
note  to  Pordage  v.  Cole,  1  Wms.  Saund. 
319,  has  given  the  five  following  rales, 
collected  with  great  care  and  accuracy 
from  the  decided  cases.  1.  "  If  a  day  be 
appointed  for  payment  of  money,  or  part 
of  it,  or  for  doing  any  other  act,  and  the 
day  is  to  happen,  or  may  happen,  before 
the  thing  which  is  the  consideration  oi  the 
money,  or  other  act  is  to  be  performed ; 
an  action  may  be  brought  for  the  money, 
or  for  not  doing  such  other  act  before  per- 
formance ;  for  it  appears  that  the  party 
relied  upon  his  remedy,  and  did  not  intend 
to  make  the  performance  a  condition  pre- 
cedent ;  and  so  it  is  where  no  time  is  fixed 
for  performance  of  that  which  is  the  con- 
sideration of  the  money  or  other  act." 
See  Pordage  v.  Cole,  1  Wms.  Saund.  319  ; 
Thori)  V.  Thorp,  12  Mod.  460,  1  Salk. 
171,  per  Holt,  C.  J. ;  Peeters  v.  Opie,  2 
Saund.  350,  per  Hale,  C.  J. ;  Campbell 
V.  Jones,  6  T.  R.  570 ;  Mattock  v.  King- 
lake,  10  A.  &  El.  50;  Wilks  v.  Smith,  10 
M.  &W.  355;  Woodt).  Govenor  &  Co.  of 
Copper  Miners  in  England,  26  E.  L.  & 
E.  343  ;  The  Eastern  Counties  Railway 
Co.  V.  Philipson,  30  E.  L.  &  E.  421  ; 
Mayor  of  Norwich  v.  Norfolk  Railway 
Co.  id.  120 ;  The  Northampton  Gas-Light 


Co.  V.  Paraell,  29  E.  L.  &  E.  229  ;  TJn- 
derhill  v.  The  Saratoga  &  W.  R.  R.  Co. 
20  Barb.  455;  Edgar  u.  Boies,  11  S. 
&  Raw.  445  ;  Stevenson  v.  Kleppinger,  5 
Watts,  420;  Lowry  v.  Mehaffy,  10  id. 
387  ;  Goldsborough  v.  On;  8  Wheat.  217 ; 
Robb  V.  Montgomery,  20  Johns.  15.  The 
principle  of  this  rule  has  been  misapplied 
in  various  cases,  as  in  Terry  v.^  Duntze,  2 
{I.  Bl.  389.  In  that  case  A  covenanted 
to  build  a  house  for  B,  and  finish  it  on  or 
before  a  certain  day,  in  consideration  of  a 
sura  of  money,  which  B  covenanted  to 
pay  A  by  instalments  as  the  building  pro- 
ceeded. It  was  Md  that  the  finishing  of 
the  house  was  not  a  condition  precedent  to 
the  payment  of  the  money ;  that  A  might 
maintain  an  action  of  debt  against  B  for 
the  whole  sum,  though  the  building  was 
not  finished  at  the  time  appointed,  on  the 
ground  that  part  of  the  money  was  to  be 
.paid  before  the  house  could  be  completed. 
Tins  case  was  followed  in  Seers  v.  Fowler, 
2  Jolms.  272,  and  Havens  v.  Bush,  id.  387. 
But  in  Cunningham  v.  MorreU,  10  Johns. 
203,  Seers  v.  Fowler,  and  Havens  v.  Bush 
were  ovemiled,  and  the  authority  of  Teriy 
r.  Duntze  repudiated.  Cunningham  v. 
MorreU  was  followed  in  McLure  v.  Rush, 
9  Dana,  64,  and  in  Allen  v.  Sanders,  7  B. 
Monr.  593,  overruling  the  earlier  cases  of 
Craddock  v.  Aldridge,  2  Bibb,  15,  and 
Mason  v.  Chambers,  4  Littell,  253.  And 
see  to  the  same  effect  Kettle  v.  Harvey,  21 
"Verm.  301  ;  Lord  v.  Belknap,  1  Cush. 
279  ;  Tompkins  v.  Elliot,  5  Wend.  496. 
—  In  the  case  of  contracts  for  the  pur- 
chase and  sale  of  real  estate,  where  the 
purchaser  covenants  to  pay  the  purchase- 
money  by  instalments,  and  the  vendor 
covenants  to  convey  by  deed,  either  on  the 
last  day  of  payment,  or  on  some  day  pre- 
vious, the  covenants  to  pay  the  instalments 
falling  due  before  the  day  appointed  for 
conveying  by  deed,  are  independent  of  the 
covenant  to  convey,  and  an  action  may 
bp  maintained  for  ^ch  instalments,  with- 
out showing  any  conveyance  or  offer  to 
convey  ;  but  the  conveyance  or  offer  to 
convey,  is  a  condition  precedent  to  the 
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is  a  presumption  of  law  that  parties  to  a  simple  contract  intend- 
ed to  bind  not  only  themselves,  but  their  *personal  represent- 


right  to  insist  upon  the  payment  of  an  in- 
stalment falling  due  either  on  or  after  the 
day  .of  oouveyance.  Grant  v.  Johnson,  1 
Selclen,  247,  reversing  the  judgment  of  the 
Supremo  Court  in  the  same  ease  in  6 
Barb.  337.  In  this  case  the  plaintiff 
agreed  lo  sell  to  the  defendant  a  jjiccc  of 
land,  and  covenanted  to  give  possession 
of  the  land  on  the  first  of  November,  1 845, 
and  to  convey  by  deed  on  the  first  of  May, 
1846.  And  the  defendant  covenanted  to 
pay  S950,  as  follows,  namely  :  $200  on 
the  first  of  April,  1846,  $200  on  the  first 
of  April,  1847,  $275  on  the  first  of  April, 
1848,  and  6275  on  the  first  of  April,  1849. 
The  plaintiff  ga-\'C  the  defendant  posses- 
sion of  the  premises,  and  the  defendant 
paid  the  first  instalment  according  to  the 
terms  of  the  agreement.  The  present  ac- 
tion was  brought  to  recover  the  second  in- 
stalment ;  and  the  court  held,  that  the  con- 
veyance by  deed  was  a  condition  prece- 
dent to  the  payment  of  any  instalment 
after  the  first ;  and  therefore  the  plaintiff 
was  not  entitled  to  recover  without  aver- 
ring a  performance  or  tender  of  perform- 
ance of  such  condition.  So  in  Bean  v.  At- 
water,  4  Conn.  3,  A  and  B  on  the  6th  of 
August,  1816,  entered  into  articles  of  agree- 
ment, whereby  A,  in  consideration  of  the 
covenants  to  be  performed  and  payments 
to  be  made  by  B,  granted  and  sold  to  B 
certain  tracts  of  land,  and  covenanted  to 
confirm  them  to  him  by  deed  in  fee-simple, 
on  the  first  of  June,  1817  ;  and  B  cove- 
nanted to  pay  tlicrcfor  the  sum  of  4,000 
doUare,  of  wlucli  500  dollars  were  to  be 
paid  immediately,  500  dollars  on  the  first 
of  January,  1817,  500  dollars  on  the  firet 
of  June,  1817,  500  dollars  on  the  first  of 
Jannaiy,  1SI8,  1,000  dollars  on  the  first 
of  January,  1819,  and  the  residue  on  the 
first  of  J;inuary,  1820.  For  the  perform- 
ance of  these  stipidations  the  parties  bound 
themselves,  respectively,  in  the  penalty  of 
8,000  dollars.  In  an  action  brought  by 
A  against  B  for  the  money,  it  was  held, 
that  the  covenant  of  the  defendant,  so  far 
as  it  related  to  the  two  first  instalments, 
was  independent,  and  the  plaintiff  was  en- 
titled to  recover  the  sum  due  thereon,  with- 
out averring  or  proving  performance  of 
the  covenant  on  his  part ;  but  that,  so  far  as 
it  related  to  the  instalment  payable  on  the 
first  of  June,  1817,  and  the  subsequent  in- 
stalments, performance  liy  the  plaintiff' was 
a  condition  precedent  to  his  right  of  re- 
covery. And  sec  to  the  same  effect  Leon- 
ard  V.   Bates,    1    Blackf    172 ;   Kane  v. 
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Hood,  13  Pick.  281.  But  see  Weaver  v. 
Childress,  3  Stewart,  361. —  2.  "When 
a  day  is  appointed  for  the  payment  of 
money,  &c.,  and  the  day  is  to  happen  q/?er 
the  thing  which  is  the  consideration  of  the 
money,  &c.,  is  to  be  perfonued,  no  action 
can  be  maintained  for  the  money,  &e.,  be- 
fore performance."  Thorp  v.  Thorp,  12 
Mod.  460,  1  Salk.  171  ;  Bean  v.  Atwater, 
4  Conn.  9  ;  Dey  v.  Dox,  9  Wend.  129  ; 
Morris  v.  Silter,  1  Denio,  59  ;  Eider  v. 
Pond,  18  Barb.  179.  —  "  Where  a  cove- 
nant goes  only  to  part  of  the  (^nsideration 
on  both  sides,  and  a  breach  of  such  cove- 
nant may  be  paid  for  in  damages,  it  is  an 
independent  covenant  and  an  action  may 
be  maintained  for  a  breach  of  the  covenant 
on  the  part  of  the  defendant,  without  aver- 
ring performance  in  the  declaration."  The 
leading  case  upon  this  point  is  Boone  v. 
Eyi-e,  1  H.  Bl.  273,  note  (a).  The  plain- 
tiff, in  that  case,  conveyed  to  the  defend- 
ant the  equity  of  redemption  of  a  plan- 
tation in  the  West  Indies,  together  with 
the  stock  of  negroes  upon  it,  in  con- 
sideration of  £500,  and  an  annuity  of 
£160(|per  annum  for  life;  and  cove- 
nanted that  he  had  good  title  to  the  plan- 
tation, was  lawfully  possessed  of  the  ne- 
groes, and  that  the  defendant  should  quiet- 
ly enjoy.  The  defendant  covenanted  that 
the  jiliiiiitiff  well  and  truly  performing  all 
and  evifif  thing  on  his  part  to  be  performed, 
he  the  clefendant  would  pay  the  annuity. 
Tlie  action  was  brought  for  the  non-pay- 
ment of  the  annuity.  Plea,  that  the  plain- 
tiff was  not  at  the  time  of  making  the 
deed  legally  possessed  of  the  negroes,  and 
so  had  not  a  good  title  to  convey.  General 
demurrer  to  the  plea.  Lord  Mansfield :  — 
"  The  distinction  is  very  clear,  where  mu- 
tual covenants  go  to  the  whole  of  the  con- 
sideration on  both  sides,  they  are  mutual 
conditions,  the  one  precedent  to  the  other. 
But  where  they  go  only  to  a  part,  where 
a  lircach  may  be  paid  for  in  damages, 
there  the  defendant  has  a  remedy  on  his 
covenant,  and  shall  not  plead  it  as  a  con- 
dition precedent.  If  this  plea  be  allowed, 
any  one  negro  not  being  the  property  of 
the  plaintiff',  would  bar  the  action."  Upon 
this  case  Sergeant  Willianw  remarks  as 
follows  :  —  "  The  whole  consideration  of 
the  covenant  on  the  part  of  B  the  piu-- 
chaser  to  pay  the  money,  was  the  convey- 
ance by  A  the  seller  to  him  of  the  equiti/ 
of  redemption  of  the  plantation,  and  also 
the  stock  of  negroes  upon  it.  The  excuse 
for  non-payment  of  the  money  was,  that 
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A  had  broke  his  covenant  as  to  part  of 
the  consideration,  namely,  the  stoclc  of 
negroes.  But  as  it  appeared  that  A  had 
conveyed  the  equity  of  redemption  to  B, 
and  so  had  in  part  executed  his  covenant, 
it  would  be  unreasonable  that  B  should 
keep  the  plantation,  and  yet  refuse  pay- 
ment, because  A  had  not  a  good  title  to 
the  negroes.  'Per  Ashhurst,  J.,  6  T.  R.  573. 
Besides,  the  damages  sustained  by  the 
parties  would  be  unequal,  if  A's  covenant 
•were  held  to  be  a  condition  precedent. 
Duke  of  St.  Albans  v.  Shore,  1  H.  Bl. 
279.  For  A  on  the  one  side  would  lose 
the  consideration  money  of  the  sale,  but 
B's  damage  on  the  other  might  consist 
perhaps  in  the  loss  only  of  a  few  negroes. 
So  where  it  was  agreed  between  C  and  D 
that  in  consideration  of  £500,  C  should 
teach  D  the  art  of  bleaching  materials  for 
making  paper,  and  permit  him,  daring  the 
continuance  of  a  patent  wliich  C  had  ob- 
tained for  that  purpose,  to  bleach  such 
materials  according  to  the  specification ; 
and  C  in  considerationof  thesumof  £250 
paid,  and  of  the  furtlier  sum  of  £250  to 
be  paid  by  D  to  him,  covenanted  that  he 
would  with  all  possible  expedition  teach 
D  the  method  of  bleaching  such  materi- 
als, and  D  covenanted  that  he  would,  on 
or  before  the  24th  of  February,  1794,  or 
sooner,  in  case  C  should  before  that  time 
have  taught  him  the  bleaching  of  such 
materials,  pay  to  C  the  further  sum  of 
£250.  In  covenant  by  C  against  D,  the 
breach  aligned  was  the  non-payment  of 
the  £200.  Demurrer,  that  it  was  not  aver- 
red that  C  had  taught  D  the  method  of 
bleaching  such  materials  ;  but  it  was  held 
by  the  court,  that  the  whole  consideration 
of  the  agreement  being  that  C  should  per- 
mit D  to  bleach  materials,  as  well  as  teach 
him  the  method  of  doing  it ;  the  covenant 
by  C  to  teach  formed  but  part  of  the  con- 
sideration, for  a  breach  of  which  D  might 
recover  a  recompense  in  damages.  And 
C  having  in  part  executed  his  agreement, 
by  transfeiTing  to  D  a  right  to  exercise 
the  patent,  he  ought  not  to  keep  that  right 
without  paying  the  remainder  of  the  con- 
sideration because  he  may  have  sustained 
some  damage  by  D's  not  having  instruct- 
ed him ;  and  the  demurrer  was  overruled. 
CampbeU  v.  Jones,  6  T.  B.  570.  Hence 
it  appears  that  the  reason  of  the  decision 
in  these  and  other  similar  cases,  besides 
the  inequality  of  the  damages,  seems  to 
be,  that  where  a  person  has  received  a 
part  of  the  consideration  for  which  he  en- 
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tered  into  the  agreement,  it  would  be  un- 
just that  because  he  has  not  had  the  wlwle, 
he  should  therefore  be  permitted  to  enjoy 
that  part  without  either  paying  or  doing 
any  thing  for  it.  Therefore  the  law  obliges 
him  to  perfoi-m  the  agreement  on  his  part, 
and  leaves  him  to  his  remedy  to  recover 
iiny  damage  he  may  have  sustained  in  not 
having  received  the  whole  consideration. 
And  hence  too,  it  seems,  it  must  appear 
upon  the  record  that  the  consideration  was 
executed  in  part,  as  in  Boone  v.  Eyre,  above 
mentioned,  the  action  was  on  a  deed,  where- 
by the  plaintiff  had  conveyed  to  the  de- 
fendant the  equity  of  redemption  of  the 
plantation,  for  the  defendant  did  not  deny 
the  plaintiff's  title  to  convey  it;  so  in 
Campbell  v.  Jones,  the  plaintiff  had  trans- 
feiTcd  to  the  defendant  a  right  to  exercise 
the  patent.  Therefore  if  an  action  be 
brought  on  a  covenant  or  agreement  con- 
tained in  articles  of  agreement,  or  other 
executoiy  contract  where  the  whole  is  fu- 
ture, it  seems  necessary  to  aver  perform- 
ance in  the  declaration  of  the  whole,  or  at 
least  of  part  of  that  which  the  plaintiff  has 
covenanted  to  do  ;  or  at  least  it  must  be 
admitted  by  the  plea  that  he  has  perform- 
ed it.  As  where  A,  by  articles  of  agree- 
ment, in  consideration  of  a  sum  of  money 
to  be  paid  to  him  by  B  on  a  certain  day, 
covenants  to  convey  to  B  on  the  same  day 
a  house,  together  with  the  fixtures  and  fur- 
niture therein,  and  that  he  was  lawfully 
seized  of  the  house,  and  possessed  of  the  fix- 
tures and  furniture.  In  an  action  against  B 
for  the  money,  A  must  aver  that  he  con- 
veyed either  the  whole  of  the  premises,  or 
at  least  the  house,  to  B,  or  it  must  be  ad- 
mitted by  B  in  his  plea  that  A  did  con- 
vey the  house,  but  was  not  lawfully  pos- 
sessed of  the  furniture  or  fixtures."  For 
further  illustration  of  this  principle,  see 
FothergiU  v.  Walton,  2  J.  B.  Moore,  630; 
Stavers  v.  Curling,  3  Bmg.  N.  C.  355 ; 
Franklin  v.  Miller,  4  Ad.  &  El.  599  ;  Fish-  ' 
mongers'  Co.  v.  Robertson,  5  M.  &  Gr. 
131,  198;  Storer  v.  Gordon,  3  M.  &  S. 
308;  Ritchie  v.  Atkinson,  10  East,  295; 
Havelock  v.  Geddes,  id.  555 ;  Jonassohn  v. 
Great  Northern  Railway  Co.  28  E.  L.&  E. 
481;  Gould  V.  Webb,  30  E.  L.  &  E. 
331 ;  Mill  Dam  Foundery  v.  Hovey,  21 
Pick.  417;  Tileston  ;>.  Newell,  13  Mass. 
406  ;  Bcnnet  v.  Pixley,  7  Johns.  249  ; 
Obermyer  u.  Nichols,  6  Binn.  159;  Mor- 
rison 0.  Galloway,  2  H.  &  Johns.  461  ; 
Todd  V.  Summers,  2  Gratt.  167;  Lewis 
V.  Weldon,  3  Eand.  71  ;  McCullough  v. 
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named  therein,  (m)  Hence,  as  we  have  seen,  executors, 
though  not  named  in  a  contract,  are  liable,  so  far  as  they  have 
assets,  for  the  breach  of  a  contract  which  was  broken  in  the 
lifetime  of  their  testator.  And  if  the  contract  was  not  broken 
in  his  lifetime,  they  must  not  break  it,  but  will  be  held  to  its 
performance,  unless  this  presumption  is  overcome  by  the  nature 


Cox,  6  Barb.  386  ;  Payne  v.  Bettisworth, 
2  A.  K.  Marsh.  427  ;  Kccnan  t-.  Brown, 
21  Verm.  86 ;  Tompkins  v.  Elliot,  5 
"Wend.  496  ;  Grant  ;■.  Johnson,  5  Barb. 
161,  6  id.  .3.37,  1  Selden,  247  ;  Pepper  v. 
Hai<;ht,  20  Barb.  429.  "  If,"  says  Shaw, 
C.  J.,  in  Knight  !'.  The  New  England 
"Worsted  Co.  2  Cush.  286,  "a  party  prom- 
ise to  build  a  house  upon  the  land  of-  an- 
other, and  to  dig  a  well  on  the  premises, 
and  to  place  a  pump  in  it ;  and  the  owner 
of  the  land  covenants  seasonably  to  supply 
all  materials  and  furnish  a  pump ;  it  is 
very  clear  tliat  the  stipulation  to  furnish 
materials  is  dependent,  and  constitutes  a 
condition,  because  the  builder  cannot  per- 
form on  his  part  until  he  has  the  materials. 
So  to  put  a  pump  into  the  well.  But  the 
stipulation  to  dig  a  well  is  not  conditional, 
because  it  goes  to  a  small  part  only  of  the 
consideration,  and  does  not  necessarily  de- 
pend on  a  prior  performance,  on  the  part 
of  the  mvncr,  and  because  a  failure  can  be 
compensated  in  damages,  and  the  remedy 
of  the  owner  is  by  action  on  the  contract." 
—  4.  "But  where  the  mutual  covenants 
go  to  the  tchole  consideration  on  botli  sides, 
they  are  mutual  conditions,  and  perform- 
ance must  be  aveiTcd."  Dake  of  St.  Al- 
bans V.  Shore,  1  H.  Bl.  270 ;  Graves  r. 
Legg,  25  E.  L.  &  E.  5.52  ;  Grev  v.  Eriar, 
.26  E.  L.  &  E.  27  ;  Dakin  r.  "R'^illiams,  11 
"Wend.  67.  —  5.  "  Where  two  acts  are  to 
be  done  at  the  same  time,  as  where  A  cov- 
enants to  convey  an  estate  to  B  on  such 
a  day,  and  in  consideration  thereof  B 
covenants  to  pay  A  a  sum  of  money  on 
tile  same  flaif,  neither  can  maintain  an  ac- 
tion without  showing  performance  of,  or 
an  offer  to  perform  his  part,  though  it  is 
not  certain  which  of  them  is  obliged  to  do 
the  first  act ;  and  this  particnlarly  applies 
to  all  cases  of  sale."  See  tlie  numerous 
cases  cited  liy  Serjeant  Williams.  And 
also  Campbell  w.  Gittings,  19  Oliio,  347; 
Williams  v.  Hoaley,  3  Denio,  363 ;  Gaz- 
ley  V.  Price,  16  Jolms.  267  ;  Dunham  v. 
Pettee,  4  Sold.  508  ;  Lester  v.  Jewott, 
1  Kern.  453.  —  Where  a  party  agreed  on 
the  pai/ment  by  another  of  certain  sums  of 
money  to  a  third  person,  to  assign  certain 
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certificates  of  sale  of  land,  'and  it  was 
held  that  the  covenants  were  independent, 
and  that  in  a  suit  l)y  the  party  bound  to 
assign,  a  general  averment  of  readiness  on 
his  part  to  perform  was  sufficient.  Slo- 
cum  V.  Despard,  8  Wend.  615.  See  Nor- 
thi-up  r.  Northrup,  6  Cow.  296 ;  Cham- 
pion V.  White,  5  Cow.  509 ;  Robb  v. 
Montgomery,  20  Johns.  15.  But  sec  Pai-ker 
V.  Pai-mele,  20  Johns.  130  ;  Adams  v.  "Wil- 
liams, 2  W.  &  Serg.  227 ;  Halloway  v. 
Davis,  AVright,  129.  Justice  would  seem 
to  require  tliat  such  stipulations  should  be 
considered  as  dependent.  Leonard  v. 
Bates,  1  Blackf.  172,  note;  per  Shaw,  C. 
J.,  in  Kane  «.  Hood,  13  Pick.  281.  — 6. 
It  may  also  bo  laid  down  as  a  rule,  that 
stipulations  or  promises  may  be  dependent 
from  the  nature  of  tlie  acts  to  be  perform- 
ed, and  the  order  in  which  they  must  nec- 
essarily precede  and  follow  each  other. 
"  WJien  the  act  of  one  party  must  neces- 
sarily precede  any  act  of  the  other,  as 
where  one  stipulates  to  manufacture  an 
article  from  materials  to  be  furnislied  by 
the  other,  and  the  other  stipulates  to  fur- 
nish the  materials,  tlie  act  of  furnishing 
the  materials  necessarily  precedes  the  act 
of  manufacturing,  and  will  constitute 
a  condition  precedent,  without  express 
words."  Per  Shaw,  C.  J.,  in  Mill  Dam 
Eoundery  r.  Hovcv,  21  Pick.  439  ;  Thomas 
V.  Cachvallader,  Willes,  496  ;  Knight  v. 
New  Eng.  Worsted  Co.  2  Cush.  286.  In 
Combe  !•.  Greene,  11  M.  &  "Wcls.  480,  the 
plaintiff  demised  a  dwelling-house  and 
premises  to  the  defendant,  and  the  defend- 
ant covenanted  that  he  would  expend 
£100  in  improvements  and  additions  to 
the  dwelling-house,  under  the  direction 
of  some  competent  surveyor  to  be  ap- 
pointed by  the  plaintiff.  Held,  that  the 
appointment  of  a  siuTeyor  was  a  con- 
dition precedent  to  the  defendant's  lia- 
bility to  expend  the  £100.  But  see  Mac- 
intosh V.  The  M.  C.  Railway  Co.  14  M. 
&  W.  548. 

(»i)  Siboni  v.  Kirkman,  1  M.  &  W. 
418,  423;  Quick  w.  Ludborrow,  3  Bulst. 
30 ;  Marshall  v.  Broadluirst,  1  Cr.  &  Jer. 
403. 
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of  the  contract ;  as  where  the  thing  to  be  done  required  the  per- 
sonal slvill  of  the  testator  himself,  (n)  So  too,  if  several  per- 
sons stipulate  for  the  performance  of  any  act,  without  words  of 
severalty,  the  presumption  of  law  is  here  that  they  intended  to 
bind  themselves  jointly,  (o)  'But  this  presumption  also  might 
be  rebutted  by  the  nature  of  the  work  to  be  done,  if  it  were  cer- 
tain that  separate  things  were  to  be  done  by  separate  parties, 
who  could  not  join  in  the  work,  (p) 

It  is  also  a  legal  presumption  that  every  grant  carries  with  it 
whatever  is  essential  to  the  use  and  enjoyment  of  the  *gi-ant.  (q) 
But  this  rule  applies  perhaps  more  strongly  to  grants  of  real 
estate  than  to  transfers  of  personal  property.  Thus,  if  land  be 
granted  to  another,  a  right  of  way  to  the  land  will  go  with  the 
grant,  (r)  But  it  has  been  held,  where  goods  were  sold  on  exe- 
cution, and  left  on  the  land  of  the  judgment  debtor,  that  the 
purchaser  acquired  no  absolute  right  to  go  on  the  land  of  the 
seller  for  the  purpose  of  taking  the  goods,  (s)  But  it  has  also  • 
been  held  that  where  goods  of  the  plaintiff  were  sold  on  distress 
for  rent,  which  were  on  plaintiff's  land,  and  one  of  the  condi- 
tions to  which  he  was  a  party  permitted  defendant'to  enter 
from  time  to  time  and  take  the  goods  away,  this  was  a  license 
by  the  plaintiff,  and  was  ii-revocable,  because  coupled  with  an 
interest,  (t)     It  may  perhaps  be  inferred,  from  the  cases  and 

(n)  See  ante, -vol.  1,'pp.  107,  111.  v.  Kinscote,  6   M.  &  W.  174;   Broom's 

lo)  See  ante,  toI.  1,  p.  11,  n.  (h).  Legal  Maxims,  362,  2d  ed. 

(p)   See  the  case  of  Slater  v.  Magraw,         (r)  Pomfret  v.  Ricroft,  1  Wms.  Saund. 

12  Gill  &  Johns.  265,  cited  ante,  Yol.  1,  p.  323,  note  (6) ;  Howton  v.  Freareon,  8  T. 

11,  n.  (/i) ;  DeRldder  w.  Schermerhorn,  10  E.  50;  Collins  v.  Prentice,  15  Conn.  39. 

Barb.  638 ;  Brewsters  v.  Silence,  4  Seld.  It  must  be  strictly  a  way  of  necessity, 

207.     See  also  Erskine's  Institute,  B.  3,  and  not  of  mere  convenience.     Nichols 

tit.  3,  sec.  22.  v.  Luce,  24  Pick.  102;  Allen  v.  Kincaid, 

(q)  Liford's  case,  11  Eep.  52;  Co.  Lit.  2  Fairf.  155;  Stuyvesant  w.  Woodruff,  1 

56  a ;  Pomfret  v.  Ricroft,  1  Wms.  Saund.  New  Jer.    134 ;    Trask  v.  Patterson,  29 

323,  n.  (6).     Where  an  act  of  parliament  Maine,  499.     The   right  of  way  is  sus- 

empowered  a  railway  company  to  cross  pended  or  destroyed  whenever  the  neces- 

the  line  of  another  company,  by  means  of  sity  ceases.     Pierce  v.  Selleck,  18  Conn, 

a  bridge,  it  was  Jwld  that  the  first-men-  321 ;    Holmes  v.    Goring,   2    Bing.    76. 

tioned  company  had  consequently  the  right  Where  a  parcel  of  land  is  sold  for  a  spe- 

of  placing  temporary  scaffolding  on  the  cific  purpose,  and  conveyed  without  reser- 

land  belonging  to  the  latter,  if  the  so  plac-  vatiou,  the  law  will  not  imply  in  favor  of 

ing  it  were  necessary  for  the  purpose  of  the  vendor  a  right  of  way  of  necessity 

constructing  the  bridge ;   for  ubi  aliquid  over  or  through  such  land,  inconsistent 

conceditur,  conceditur  et  id  sine  quo  res  ipsa  with  the  object  of  the  purchase.     Seeley 

esse  non  potest.     Clarence  Railway  Co.  v.  v.  Bishop,  19  Conn.  128. 
Great  North  of  England  Railway  Co.  13        (s)  Williams  v.   Moms,  8  M.  &  W. 

M.   &  W.   706.      See  also   Ilinchliffe  v.  488. 

Earl  of  Bannoul,  5  Bing.  N.  C.  1 ;  Dand        (t)  Wood  v.  Manley,  11  Ad.  &  El.  34. 
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dicta  on  this  subject,  that  as  real  rights  go  with  a  grant  of  real 
property  where  they  are  essential  to  its  proper  use,  so  such  per- 
sonal rights,  or  even  personal  chattels,  would  go  with  the  trans- 
fer of  personal  property,  as  were  absolutely  necessary  for  the 
use  and  enjoyment  of  the  things  feold  ;  for  it  might  well  be  pre- 
sumed to  have  been  the  intention  and  understanding  of  the 
parties  that  they  should  pass  together,  {u)  And  we  *should  b.e 
even  inclined  to  say,  that  if  one  sold  goods  on  his  land,  espe- 
cially under  seal,  and  there  was  nothing  in  the  contract  or  the  cir- 
cumstances to  show  that  the  buyer  was  to  come  into  posses- 
sion otherwise  than  by  entering  upon  the  land  and  taking  them, 
it  would  be  presumed  that  this  was  intended,  and  that  the  sale 
operated  as  a  license  to  do  this  in  a  reasonable  time  and  a  rea- 
sonable way,  which  the  seller  could  not  revoke,  {v.) 

Where  any  thing  is  to  be  done,  as  goods  to  be  delivered,  or 
the  like,  and  no  time  is  specified  in  the  contract,  it  is  then  a 
presumption  of  law  that  the  parties  intended  and  agreed  that 
the  thing  should  be  done  in  a  reasonable  time,  {w)  But  what 
is  a  reasonable  time  is  a  question  of  law  for  the  court,  {x) 
They  wTlll  consider  all  the  facts  and  circumstances  of  the  case 
in  determining  this,  and  if  any  facts  bearing  upon  this  point 
are  in  question,  it  will  be  the  province  of  the  jury  to  settle  those 
facts,  although  the  influence  of  the  facts  when  determined, 
upon  the  question  .of  reasonableness,  remains  to  be  determined 
by  the  court.     In  general,  it  may  be  said  that  questions  of  rea- 

(w)  If  one  grant  trees  growing  in  his  strikes  one  as  a  strong  proposition  to  say 
wood,  the  grantee  may  enter  and  cut  that  such  u  license  can  be  iiTevocahle, 
down  the  trees  and  cany  them  away,  tmlcss  it  amount  to  an  interest  in  land, 
Kcniger  (,'.  Fogossa,  Plowd.  16;  Liford's  which  'must  therefore  be  conveyed  by 
case,  11  Rep.  52;  Shep.  Touch.  89.  By  deed."  Per  Parke,  B.,  in  Williams  v. 
a  grant  of  the  fish  in  a  pond,  a  right  of  Morris,  8  M.  &  W.  488.  See  also  Gale 
coming  upon  the  banks  and  fishing  for  and  Whatley  on  Easements,  p.  l&,etseq. 
them  is  granted,  lleniger  v.  Fogossa,  (lo)  Cocker  r.  The  Franklin  H.  & 
Plowd.  16;  Shep.  Touch.  89;  Lord  F.  Man.  Co.  3  Sumn.  530;  Ellis  v. 
Darcy  v.  Askwith,  Hob.  234.  A  rector  Tliompson,  3  M.  &  W.  445 ;  Greaves  v. 
may  enter  into  a  close  to  carry  away  the  Ashlin,  3  Campb.  426  ;  Sawyer  v.  Ham- 
tithes  over  the  usual  w.ay,  as  incident  to  matt,  15  Maine,  40;  Howe  e.  Hunting- 
his  right  to  the  tithes.  Cobb  v.  Selby,  5  ton,  id.  350 ;  Atkinson  v.  Brown,  20 
Bos.  &,Pul.  466.  Maine,  67. 

(v)    Periiaps,    however,    it    would   be  {x)  Attwood  v.  Clark,  2  Greenl.  249 ; 

found  difficult  to  support  this  proposition  Kingsley  ».  WaUis,  14  Maine,  57 ;  Mur- 

in  its  full  extent,  unless  the   grant  was  ry  «.  Smith,  1  Hawkes,  41.     For  certain 

made  by  deed.     It  would  seem  that  such  exceptions  to  this  rule,  sec  Howe  v.  Hunt 

a  license,  in  order  to  be  irrevocable,  must  ington,  15  Maine,  350.     See  also  Hill  v. 

amount  to  a  grant  of  an  interest  in  land,  Hobart,  16  Maine,  164. 
which  can  only  be  by  deed.    "  It  certainly 
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sonableness,  other  than  that  of  time,  are  questions  of  fact  for 
the  jury, 


♦SECTION    IX. 

OF  THE  EFFECT  OF  CUSTOM  OR  USAGE. 

A  custom,  which  may  be  regarded  as  appropriate  to  the  con- 
tract and  comprehended  by  il^  has  often  very  great  influence  in 
the  construction  of  its  language,  (y)     The  general  *reason  of 


(y)  That  evidence  may  be  given  of  a 
custom  or  usage  of  trade  to  aid  in  the 
construction  of  a  contract,  either  by  fixing 
the  meaning  of  words  where  doubtful,  or 
by  giving  them  a  meaning  wholly  distinct 
,  from  their  ordinary  and  popular  sense,  is 
a  well-established  doctrine.  Thus,  where 
it  was  represented  to  underwriters  on  a 
policy  of  insurance  that  the  ship  insured 
was  to  sail  "in  the  month  of  October," 
evidence  was  admitted  to  show  that  the 
expression  "  in  the  month  of  October," 
was  well  understood  amongst  men  used  to 
commercial  affairs  to  signify  some  time 
between  the  25th  of  that  month  and  the 
1st  or  2d  of  the  succeeding  month.  Chau- 
rand  v.  Angerstein,  Peake's  N.  P.  Cas.  43. 
So  also,  custom  or  usage  may  be  admitted 
to  show  that  a  "whaling  voyage"  in- 
cludes the  taking  of  searelephants,  on  the 
beaches  of  islands  and  coasts,  as  weU  as 
whales.  Child  v.  Sun  Mutual  Ins.  Co.  3 
Sandf  26.  So  also  as  to  the  meaning  of 
"  cotton  in  bales."  Taylor  u.  Briggs,  2 
C.  &  P.  325,  and  Out^vater  v.  Nelson,  as 
to  .the  phrase  "  on  freight."  Evidence 
may  also  be  admitted  that  the  word 
"  days  "  in  a  bill  of  lading  means  working 
days,  and  not  running  days.  Cochran  v. 
Retberg,  3  Esp.  121.  Evidence  may  also 
be  given  of  tlie  mercantile  meaning  of  the 
terms  "good,"  and  "fine,"  as  applied  to 
barley.  Hutchison  v.  Bowker,  5  M.  & 
W.  535;  Whitmore  v.  Coats,  14  Mis.  9. 
So  also  as  to  the  meaning  of  the  word 
"privilege,"  in  an  agreement  with  the 
master  of  a  ship.  Bu-ch  v.  Depeyster,  4 
Camp.  385.  In  Evans  v.  Pratt,  3  M.  & 
Gr.  759,  evidence  was  admitted  to  show 
that  "  across  a  country,"  in  a  memoran- 
dum respecting  a  race,  means  that  the 
riders  are  to  go  over  all  obstructions,  and 
are  not  at  liberty  to  use  a  gate.  See 
Sleight  V.  Hartshome,  2  Johns.  531,  as  to 


the  meaning  of  "sea-letter."  Astor  v. 
Union  Ins.  Co.  7  Cow.  202,  as  to  the 
meaning  of  "  furs."  See  also  Haynes  v. 
HoUiday,  7  Bing.  587 ;  Read  v.  Gran- 
beiTy,  8  Ired.  109 ;  Barton  v.  McKelway, 
2  N.  Jer.  174;  Robertson  v.  Jackson,  2 
C.  B.  412  ;  Moore  v.  Campbell,  26  E.  L.  & 
E.  522;  Vail  v.  Rice,  1  Seld.  155.  Sain 
the  case  of  a  contract  to  sell  "  mess  pork 
of  Scott  &  Co.,"  evidence  was  admitted 
to  show  that  this  language  in  the  market 
meant  pork  manufactured  by  Scott  &  Co. 
Powell  V.  Horton,-  2  Bing.  N.  C.  668. 
Where  a  contract  was  worded  thus :  "  Sold 
18  pockets  Kent  hops,  at  100s.,"  it  was 
permitted  to  be  shown  that  by  the  usage 
of  the  hop  trade,  a  conti-act  so  worded 
was  understood  to  mean  100s.  per  cwt., 
and  not  per  pocket.  Spiccr  v.  Cooper,  1 
Q.  B.  424.  See  also  Bowman  "w.  Horsey, 
2  Jlood.  &  Rob.  85.  So  evidence  has 
been  admitted  to  show  that  "  rice  "  is  not 
considered  as  corn  mthin  the  memoran- 
dum of  a  policy  of  insurance.  Scott  v. 
Bourdillion,  5  Bos.  &  Pul.  213.  .See  also 
Clayton  v.  Grcgson,  5  Ad.  &  El.  302,  as 
to  the  meaning  of  the  word  "level" 
among  miners.  Also  Cuthbert  v.  Cum- 
ming,  30  E.  L.  &  E.  604,  as  to  the  phrase 
"  full  and  complete  cargo."  And  see 
Grant  i>.  Maddox,  15  M.  &  ^Y.  737; 
Brown  v.  Byrne,  26  E.  L,  &  E.  247. 
So  as  to  the  meaning  of  "  in  regular  turns 
of  loading,"  Licdemann  v.  Schultz,  24  E. 
L.  &  E.  305.  Owing  to  the  loose  and  in- 
accurate manner  in  which  policies  of  in- 
surance are  drawn,  a  class  of  cases  has 
sprung  up,  almost  peculiar  to  this  instru- 
ment, in  which  evidj;nce  is  admitted  of 
usages  between  the  underwriters  and  the 
assured,  aifixing  to  certain  words  and 
clauses  a  known  and  definite  meaning. 
Thus,  in  Brough  v.  Whitmore,  4  T.  R. 
206,  on  e-\-idenc6  of  the  practice  of  mer- 
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this  is  obvious  enough.  If  parties  enter  into  a  contract,  by- 
virtue  whereof  something  is  to  be  done  by  one  or  both,  and  this 
thing  is  often  done  in  their  neighborhood,  or  by  persons  of  like 
occupation  with  themselves,  and  is  always  done  in  a  certain 
way,  it  must  be  supposed  that  they  intended  it  should  be  done  in 
that  way.  The  reason  for  this  supposition  is  nearly  the  same 
as  that  for  supposing  that  the  common  language  which  they 
use  is  to  be  taken  in  its  common  meaning.  And  the  rule  that 
the  meaning  and  intent  of  the  parties  govern,  wherever  this  is 
possible,  comes  in  and  operates.  Hence  an  established  custom 
may  add  to  a  contract  stipulations  not  contained  in  it ;  on  the 
ground  that  the  parties  may  be  supposed  to  have  had  these 
stipulations  in  their  minds  as  a  part  of  their  agreement,  when 
they  put  upon  paper  or  expressed  in  words  the  other  part  of 
it.  (:)      So  *custom  may    control    and   vary   the    meaning    of 


cHants  and  underwriters,  it  was  held  that 
provisions,  sent  out  in  a  ship  for  the  use  of 
the  crew,  were  protected  by  a  policy  on 
the  ship  and  furniture.  Lord  Kenyan,  in 
giving  judgment,  said:  —  "I  remember  it 
was  said  many  years  ago,  that  if  Lombard 
street  had  not  given  a  constniction  to 
policies  of  insurance,  a  declaration  on  a 
policy  would  have  been  had  on  general 
demun-er;  but  that  the  uniform  practice 
of  merchants  and  underwriters  had  ren- 
dered them  intelligible."  In  Coit  v.  Com- 
mercial Ins.  Co.  7  Johns.  385,  e\'idence 
was  received  of  a  usage  among  under- 
writers and  merchants  restricting  the  tenn 
"  roots  "  in  the  memorandum  of  a  policy 
to  such  articles  as  were  in  their  nature 
perishable,  and  excluding  sarsaparilla. 
See  also  Allegro's  Adm'rs  v.  Maryland 
Ins.  Co.  2  Gill  &  J.  136  ;  AUegre  v.  Mary- 
land Ins.  Co.  6  Har.  &  J.  408  ;  Jlacy  v. 
Whaling  Ins.  Co.  9  JNIctc.  35i ;  Eyre  v. 
Marine  Ins.  Co.  5  W.  &  S.  116;  1  Duer 
on  Ins.  185. 

(z)  "  It  has  long  been  settled,"  says 
Parke,  B.,  in  Hutton  c.  Wan-en,  1  M. 
&  W.  475,  "that  in  commoix'ial  trans- 
actions, extrinsic  evidence  of  custom  and 
usage  is  admissible  to  annex  incidents 
to  written  contracts  in  matters  with  re- 
spect to  which  they  are  silent.  The  same 
rule  has  also  been,  applied  to  contracts 
in  other  transactions  of  life,  in  which 
known  usages  have  been  established  and 
prevailed,  and  this  has  been  done  upon 
the  ])rinciple  of  presumption  tiiat  in  such 
transactions  the  parties  did  not  mean  to 
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express  in  wi-iting  the  whole  of  the  con- 
tract by  which  they  intended  to  be  bound, 
but  a  contract  with  reference  to  those 
known  usages."  Thus,  a  usage  among 
printers  and  booksellers,  that  a  printer, 
contracting  to  print  a,  certain  number  of 
copies  of  a  work,  is  not  at  liberty  to  print 
from  the  same  types  while  standing  an 
e.rtra  number  for  his  own  disposal,  is  ad- 
missible. Williams  i\  Oilman,  3  Grcenl. 
276.  So,  wlicro  bought  and  sold  notes 
were  given  on  a  sale  of  tobacco,  in  an  ac- 
tion for  the  jjrice  of  the  tobacco,  it  was 
permitted  to  I «  shown,  that  by  the  estab- 
lished usage  of  the  tobacco  trade,  all  sales 
were  liy  sample,  though  not  so  expressed 
in  the  bought  and  sold  notes.  Syers  v. 
Jonas,  2  Exch.  111.  See  also  Hodgson 
V.  Davies,  2  Camp.  530;  The  Queen  ''. 
Inhabitants  of  Stoke-upon-Trent,  5  Q.  B. 
303 ;  Connor  u.  Rol>inson,  2  Hill,  [So.  Car.] 
3.^)4 ;  Whittaker  v.  Mason,  2  Bing.  N.  C. 
359.  —  Where  goods  are  consigned  to  an 
agent  for  sale,  with  general  instructions  to 
remit  the  proceeds,  it  is  a  sufftcient  compli- 
ance with  such  instructions  if  the  agent 
remit  by  bill  of  exchange,  without  indors- 
ing or  guaranteeing  it,  provided  such  is 
the  usage  at  the  agent's  place  of  business. 
Potter  V.  Moriand,  3  Cash.  384.  See 
Putnam  v.  Tillotson,  13  Met.  517.  But 
see  Gross  v.  Criss,  3  Gratt.  262.  —  The 
influence  of  local  customs,  is  particularly 
manifest  in  the  cases  that  arise  between 
landlord  and  tenant.  "  The  common  law 
docs  so  little  to  prescribe  the  relative 
duties  of  landlord  and  tenant,  since  it 
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words ;  (a)  giving  even  to  such  words  as  those  of  number  a 
sense  entirely  *different  from  that  which  they  commonly  bear, 


leaves  the  latter  at  liberty  to  pursue  any 
course  of  management  he  pleases,  provid- 
ed ho  is  not  guilty  of  waste,  that  it  is  by 
no  means  surprising  that  the  courts  should 
have  been  favorably  inclined  to  the  intro- 
duction of  those  regulations  in  the  mode 
of  cultivation,  which  custom  and  usage 
have  established  in  each  district  to  be  the 
most  beneficial  to  all  parties."  Per  Parke, 
B.,  in  Hutton  v.  Warren,  1  M.  &  W.  476 ; 
Legh  V.  Hewitt,  4  East,  154.  In  Wig- 
glesworth  v.  Dallison,  Doagl.  201,  the 
tenant  was  allowed  an  away-going  crop, 
although  there  was  a  fonnal  lease  under 
seal.  "  The  custom,"  says  Lord  Mans- 
field, "  does  not  alter  or  contradict  the 
agreement  in  the  lease,  it  only  superadds 
a  light  which  is  consequential  to  the  talc- 
ing, as  a  heriot  may  be  due  by  custom, 
although  not  mentioned  in  the  grant  or 
lease."  So  also  a  custom  to  remove  fix- 
tures may  be  incorporated  into  a  lease. 
Van  Ness  v.  Pacard,  2  Pet.  137.  "  Every 
demise  between  landlord  and  tenant,  in  re- 
spect to  matters  in  which  the  parties  are 
sOent,  may  be  fairly  open  to  explanation 
by  the  general  usage  and  custom  of  the 
country,  or  of  the  district  where  the  land 
lies."  Per  Story,  J.,  id.  148.  See  also 
Senior  v.  Armytage,  Holt,  197  ;  Webb  v. 
Plummer,  2  B.  &  Aid.  750 ;  Holding  v. 
Pigott,  7  Bing.  465  ;  Roberts  v.  Barker,  1 
Cr.  &_M.  808 ;  Wilcox  v.  Wood,  9  Wend. 
346.  —  The  common  carrier  is  bound  to 
deliver  goods  according  to  the  usage  of 
the  business  in  which  he  is  engaged.  Hyde 
».  Trent  and  Mersey  Nav.  Co.  5  T.  E. 
389.  See  also  ante,  vol.  1,  p.  661,  et  seq. 
—  Before  an  "  incident "  can  be  "  an- 
nexed "  to  a  contract,  the  contract  itself, 
as  made,  must  be  proved.  Doe  v.  Eason, 
11  Ired.  568.  —  The  cases  we  have  been 
noticing  are  those  in  which  the  custom  or 
usage  of  trade  has  been  brought  in  to 
affect  the  construction  of  written  instru- 
ments. There  is  another  class  of  cases  in 
which  the  usage  is  not  brought  in  to  vary 
the  construction  of  the  contract,  but  to 
"substitute  in  the  particular  instance  a 
rule  resulting  from  the  usage,  in  place  of 
that  which  the  law,  not  the  contract  of  the 


parties,  would  prescribe.''  1  Duer  on 
Ins.  200.  Thus,  in  the  case  of  a  policy 
of  insurance,  if  the  rislcs  and  premi- 
um are  entire,  and  the  policy  has  once 
attached,  so  that  the  insurer' might  in  any 
case  be  liable  for  a  total  loss,  the  law  en- 
titles him  to  retain  the  whole  of  the  premi- 
um. By  particular  usages,  however,  the 
insurer  may  in  such  cases  be  obliged  to 
return  a  part  of  the  premium.  Long  v. 
Allan,  4  Dougl.  276.  Where  it  is  a  usage 
of  the  underwriter  to  settle  according  to 
the  adjustment  of  general  average  in  a 
foreign  port,  such  usage  will  be  permitted 
to  affect  the  rights  of  the  parties,  although 
the  adjustment  in  the  foreign  port  is  dif- 
ferent from  what  it  would  have  been  at 
the  home  port.  2  Phillips  on  Ins.  (3d  ed.) 
p.  163,  et  seq. ;  Power  v.  Whitmore,  4  M. 
&  Sel.  141.     See  also,  Vallance  v.  Dewar, 

I  Camp.  503.  —  In  Halsey  v.  Brown,  3 
Day,  346,  evidence  was  admitted  of  a  cus-* 
tom  of  merchants  in  Connecticut  and  New 
York,  that  the  freight  of  money  received 
by  the  master  is  his  perquisite,  and  that 
he  is  to  be  personally  liable  on  the  con- 
tract, and  not  the  o^vners  of  the  vessel. 
This  case  is  cited  and  approved  in  Ren- 
ner  v.  Bank  of  Columbia,  9  Wheat.  591. 
See  also.  The  Paragon,  Ware,  322 ;  Ou- 
gier  u.  Jennings,  1  Camp.  505,  n. ;  Bar- 
ber V.  Brace,  3  Conn.  9  ;  Stewart  w.  Aber- 
dein,  4  M.  &  W.  211  ;  M'Gregor  i'.  Ins. 
Co.  of  Penn.  1  Wash.  C.  C.  39 ;  Trott  r. 
Wood,  1  Gall.  443;  Cope  v.  Dodd,  13 
Penn.  St.  Rep.  37 ;  Cutter  v.  Powell,  6 
T.  E.  320;  Raitt  v.  Mitchell,  4  Camp. 
146.  —  Where  bills  or  notes  are  made 
payable  at  certain  banks,  it  is  to  be  pre- 
sumed that  the  parties  intend  that  demand 
shall  be  made  and  notice  given  according 
to  the  usages  of  such  banks,  although  the 
general  rules  of  the  law  merchant  may  be 
superseded  thereby.  Thus,  by  the  usage 
of  the  banks  of  the  city  of  Washington, 
four  days  grace  may  be  allowed.  De- 
mand made  and  notice  given  in  accord- 
ance with  such  usage  will  be  binding  on 
the  indorser,  even  when  ignorant  of  the 
usage.     Mills  v.  Bank  of  United  States, 

II  Wheat.  431.    See  also  Renner  v.  Bank 


(a)  Thus,  in  an  action  on  a  policy  of  that  Mauritius  is  considered  as  an  Bast 

insurance  on  a  voyage  "  to  any  port  in  the  India  Island,  although  treated  by  geog- 

Baltic,"  evidence  was  admitted  to  prove  raphers  as  an  African  island.     Robert- 

that  in  mercantile  contracts  the  Gulf  of  son  v.  Money,  R.  &  Mood.  75 ;  Robertson 

Finland  is  considered  as  within  the  Baltic,  v.  Clarke,  1  Bmg,  445. 
Uhde  V.  Walters,  3  Camp.  16.    So  also 
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and  which  indeed  by  the  rules  of  language,  and  in   ordinary 
cases,  would  be  expressed  by  another  word,  '(b) 

*This  influence  of  custom  was  first  admitted  in  reference  to 
mercantile  contracts.     And  indeed  almost  the  whole  of  the' law 


of  Columbia,  9  Wheat.  .581 ;  Bank  of 
Washington  ii.  Triplet,  1  Pet.  25  ;  Adams 
0.  Otterback,  15  How.  539 ;  ChicopeeEank 
V.  Eager,  9  Mete.  583 ;  Planters  Bank 
V.  Markham,  5  How.  [Miss.]  397  ;  Lincoln 
and  Kennebecli  Bank  u.  I'age,  9  Mass. 
155 ;  Bank  of  Columbia  v.  Fitzhugh,  1  H. 
&  Gill,*239;  Blandiard  v.  Hilliard,  11 
Mass.  85.  In  the  case  of  the  Bridge- 
port Bank  v.  Dyer,  19  Conn.  136,  the 
Bridgeport  Bank,  on  Monday,  the  1st  of 
June,  cashed  for  1).  a  check  drawn  on  the 
Manhattan  Co.  in  Sew  York  city.  On 
Thursday  the  ith,  in  accordance  with  the 
established  usage  of  the  Bridgeport  Bank, 
it  was  sent  by  the  cajjtain  of  a  steamboat 
to  New  York.  In  an  action  brought  by 
.the  Bridgeport  Bank  against  D.  as  in- 
dorser  of  such  check,  it  was  held  that  such 
usage  was  sufficient  evidence  of  an  agree- 
ment between  the  parties  not  to  insist 
upon  the  rule  of  law  regarding  the  trans- 
mission of  checks.  See  also,  I^ilgore  v. 
Bulkloy,  14  Conn.  363;  and  generally  as 
the  usages  of  banks,  and  their  binding 
force  upon  parties,  Jones  v.  Tales,  4  Mass. 
245 ;  Pciroe  v.  Butler,  14  Mass.  303  ;  City 
Bank  v.  Cutter,  3  Pick.  414 ;  Dorchester 
and  Milton  Bank  v.  New  Eng.  Bank,  1 
Cush.  177;  Bank  of  Utica  i'.  Smith,. 18 
Johns.  230 ;  Gookendorfer  v.  Preston,  4 
How.  317. — In  the  ease  of  Pollock  v. 
Stables,  12  Q.  B.  765,  it  was  held,  that  if 
a  party  autliorizcs  a  broker  to  buy  shares 
for  him  in  a  particular  market,  where  the 
usage  is  that,  when  a  purchaser  does  not 
pay  for  his  shares  within  a  given  time,  the 
vendor  giving  the  purchaser  notice,  may 
sell,  and  charge  Iiim  with  the  difference ; 
and  the  broker,  acting  under  the  authority, 
buys  at  such  market  in  his  own  name; 
such  broker,  if  coinpelled  to  pay  a  differ- 
ence on  the  shares  through  neglect  of  his 
principal  to  supply  funds,  may  sue  the 
principal  for  money  paid  to  his  use.  And 
it  is  not  necessary,  in  such  action,  to  show 
that  the  principal  knew  of  the  custom. 
See  Bayliffo  «.  Butterworth,  1  Exch.  425  ; 
Sutton  V.  Tatham,  10  Ad.  &  El.  27; 
Mitchell  V.  Newhall,  15  M.  &  W.  308; 
Moon  V.  Guardians  of  Witney  Union,  3 
Bing.  N.  C.  814 ;  Stewart  v.  Aberdein,  4 
M.  &  W.  211. 

(6)  Thus,  in  the  case  of  Smith  v.  Wil- 
son, 3  B.  &  Ad.  728,  where  the  lessee  of  a 
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rabbit-warren  covenanted  to  leave  on  the 
warren  10,000  rabbits,  the  lessor  paying 
for  them  ^60  per  thousand,  it  wastheld 
that  parol  evidence  was  admissible  to 
show  that,  by  the  custom  of  the  country 
where  the  lease  was  made,  the  word  thou- 
sand, as  applied  to  rabbits,  denoted  one 
hundred  dozen,  or  twelve  hundred.  In  plin- 
ton  V.  Locke,  5  Hill,  437,  Branson,  J.,  said 
that  he  should  have  great  difficulty  in  sub- 
scribing to  this  case,  on  the  ground 'that 
the  custom  sought  to  be  incorporated  into 
the  contract  was  "  a  plain  contradiction 
of  the  express  contract  of  tlie  parties." 
But  the  usage  admitted  in  Hinton  v.  Locke, 
and  sanctioned  by  Bronson,  J.,  seems  to  be 
nearly  in  equal  opposition  to  the  terms  of 
the  contract  affected  by  it.  The  defend- 
ant, in  that  case,  had  promised  to  pay  the 
plaintiff,  who  was  a  carpenter,  twelve  shil- 
lings per  day  for  every  man  employed  by 
him  in  repairing  the  defendant's  house. 
Evidence  was  held  admissible  to  show 
that,  by  a  universal  usage  among  carpen- 
ters, ten  houra  labor  constituted  a  day's 
work.  So  that  the  plaintiff  was  entitled  to 
charge  one  and  one  fowth  day  for  every 
twenty-four  hours,  within  which  the  men 
worked  twelve  hours  and  one  half.  Bran- 
son, J.,  said :  —  "  Usage  can  never  be  set 
up  in  contravention  of  the  contract;  but 
when  there  is  nothing  in  the  agreement  to 
exclude  the  inference,  the  parties  are 
always  presumed  to  contract  in  reference 
to  the  usage  or  custom  which  prevails  in 
the  particular  trade  or  business  to  which 
the  contract  relates  ;  and  the  usage  is  ad- 
missible for  the  purpose  of  ascertaining 
with  greater  certainty  what  was  intended 
by  the  parties.  The  evidence  often  seiwes 
to  explain  or  give  the  true  meaning  of 
some  word  or  phrase  of  doubtful  import, 
or  which  may  be  understood  in  more  than 
one  sense,  according  to  the  subject-matter 
to  which  it  is  applied.  Now  here,  the 
plaintiff  was  to  be  paid  for  his  workmen 
at  the  rate  of  twelve  shillings  per  day ; 
but  the  parties  have  not  told  us  by  their 
contract  what  they  meant  by  a  day's  work. 
It  has  not  been  pretended  that  it  necessa.- 
rily  means  the  labor  of  twenty-four  hours. 
How  much,  then,  does  it  mean?  Evi- 
dence of  the  usage  or  custom  was  let  in  to 
answer  that  question." 
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merchant,  if  it  have  not  grown  out  of  custom  sanctioned  by- 
courts  and  thus  made  law,  has  been  very  greatly  modified  in 
that  way.  For  illustration  of  this,  we  may  refer  to  the  law  of 
bills  and  notes,  insurance,  and  contracts  of  shipping  generally. 
And  although  doubts  have  been  expressed  whether  it  was  wise 
or  safe  to  permit  express  contracts  to  be-  controlled,  or,  if  not 
controlled,...affected  by  custom  in  the  degree  in  which  it  seema 
now  to  be  established  that  they  may  be ;  (c)  this  operation  of 
custom  is  now  fixed  by  law,  and  extended  to  a  vast  variety  of 
contracts ;  and  indeed  to  all  to  which  its  privileges  properly  ap- 
ply. And  qualified  and  guarded  as  it  is,  it  seems  to  be  no 
more  than  reasonable.  In  fact,  it  may  be  doubted  whether  a 
large  portion  of  the  common  law  of  England  and  of  this 
country  rests  upon  any  other  basis  than  that  of  custom.-  The 
theory  has  been  held  that  the  actual  foundation  of  the  whole 
was  statute  law,  which  the  lapse  of  time  has  hidden  out  of 
sight.  This  is  not  very  probable  as  a  fact.  The  common  law 
is  every  day  adopting  as  rules  and  principles  the  mere  usages 
of  the  community,  or  of  those  classes  of  the  community  who 
are  most  conversant  with  the  matters  to  which  these  rules  re- 
late ;  it  is  certain  that  a  large  'proportion  of  the  existing  law 
first  acquired  force  in  this  way.  At  all  events,  even  as  to  all 
law,  whether  common  or  statute,  that  rule  must  be  admitted 
which  is  as  sound  as  it  is  ancient,  and  which  Lord  Coke  em- 
phatically declares ;  optimus  interpres  legvm  consueludo.  (d) 

It  is  obvious  that  the  word  "  custom  "  is  used  in  many  senses, 
or  rather  that  it  embraces  very  many  different  degrees  of  the 
same   meaning.      By  it  may  be  understood  that  ancient  and 

(c)  Per  Lord  Eldon,  in  Anderson  v.  terminate  nature,  founded  upon  very  vagne 

Pitcher,  2  B.  &  P.  168 ;  per  Lord  Denman,  and  imperfect  notions  of  the  subject ;  and' 

Trueman  v.   Lodcr,   11  Ad.  &  El.  589,  therefore  it  should,  as  I  think,  be  admitted 

597  ;  Hutton  v.  Warren,  1  M.  &  W.  466.  with  a  cautious  reluctance  and  scrupulous 

In  Kogei-s  v.  Mechanics  Ins.  Co.  1  Sto.  jealousy,  as  it  may  shift  the  whole  grounds 

603,  608,  Mr.  Justice  Story  uses  the  fol-  of  the  ordinary  interpretation  of  policies 

_  lowing   language:  —  "I  own  myself  no  of  insurance  and  other  contracts."     See 

friend  to  the  indiscriminate  admission  of  also,  remarks  of  the  same  learned  judge 

evidence  of  supposed  usages  and  customs  in  the  Schooner  Eeeside,  2  Sumn.  567 ;. 

in  a  peculiar  traJle  and  business,  and  of  Hone  v.  Mutual  Safety  Ins.  Co.  1  Sandf. 

the  understanding  of  witnesses  relative  137 ;  per  Tilghman,  C.  J.,  in  Stoeycr  v. 

thereto,  which  has  been  in  former  times  so  Whitman,  6  Binn.  419 ;  per  Gibson,  C.  J., 

freely  resorted  to  ;  but  which  is  now  sub-  in   Snowden  v.  Warder,   3   Rawle,  101 ;, 

jected  by  our  courts  to  more  exact  and  Bolton  v.  Colder,  1  Watts,  363. 

well-defined  restrictions.     Such  evidence  (d)  2  Inst.  18. 
is  often,  very  often,  of  a  loose  and  inde- 
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'universal,  and  perfectly  established  custom,  which  is  in  fact 
law;  or  only  a  manner  of  doing  some  particular  thing,  in  a 
small  neighborhood,  or  by  a  small  class  of  men,  for  a  few  years ; 
or  any  measure  of  the  same  kind  of  meaning  within  these  two 
extremes.  Nor  is  it  material  what  the  custom  is  in  this  respect, 
provided  it  falls  within  the  reason  of  the  rule  which  makes  it  a 
part  of  the  contract.  And  it  comes  within  this  reason  only 
when  it  is  so  far  established,  and  so  far  known  to  the  parties, 
that  it  must  be  supposed  that  their  contract  was  made  in  refer- 
ence to  it.  For  this  purpose,  the  custom  must  be  established 
and  not  casual,  uniform  and  not  varying,  general  and  not  per- 
sonal, and  known  to  the  parties,  (e)     But  the  degree  in  which 


(e)  Usage  or  custom  must  be  estahUshed. 
Those  customs  which  can  be  incoi-poratcd 
into  contracts,  on  the  ground  that  the  par- 
ties must  have  contracted  in  reference  to 
them,  differ  from  the  local  cvistoms  of  the 
common  law  in  the  length  of  time  they 
must  have  existed  to  be  valid.  "  The 
true  test  of  a  commercial  usage  is  its  hav- 
ing existed  a  sufBcicnt  length  of  time  to 
have  become  generally  known,  and  to 
warrant  a  presumption  that  contracts  are 
made  in  reference  to  it."  Per  Curiam,  in 
Smith  V.  Wright,  1  Caines,  43.  In  Noble 
V.  Kennoway,  Dougl.  510,  whore  the 
usage  estabhshed  by  evidence  had  existed 
for  tlu'ee  years,  Lord  Mansfidd  said:  — 
"It  is  no  matter  if  the  usage  has  only 
been  for  a  year."  So,  a  usage  as  to  the 
measurement  of  morus  multicaulis  trees 
has  been  incorpoi'ated  into  a  contract,  al- 
though the  trade  in  such  trees  has  existed 
only  for  a  short  time.  Barton  v.  Mclvel- 
way,  2  N.  Jer.  165.  Sec  also,  Dorchester 
and  Milton  Bank  v.  New  England  Bank, 
1  Cush.  177  ;  Taylor  v.  Briggs,  2  C.  &P. 
525.  But  see  Robertson  v.  Jackson,  2  C. 
B.  412;  Singleton  v.  Hilliard,  1  Strob. 
203 ;  Lewis  v.  Marshall,  7  M.  &  Gr.  729 ; 
Hayward  v.  Middleton,  3  McCord,  121 ; 
Kapp  V.  Palmer,  3  Watts,  178.  —  Usage 
must  be  uniform.  It  must  constantly  be 
observed  in  the  same  manner.  In  Wood 
V.  Wood,  1  C.  &  P.  59,  a  usage  was  at- 
tempted to  be  shown  relative  to  the  return 
of  cloths  sent  for  inspection.  Some  of  the 
witnesses  spoke  of  three  days  as  the  time 
within  which  the  buyer  was  to  say  whether 
he  would  buy  them  or  not ;  others  spoke 
of  a  week,  and  one  of  a  month,  as  the 
time.  The  judge  instructed  the  jury,  that 
such  a  usage,  to  be  binding,  must  be  uni- 
form, and  that  the  usage  proved  was  not 
[50] 


so.  The  jury  found  accordingly.  The 
usage  must  not  be  fluctuating  and  depend- 
ent upon  price.  Lawrence  v.  M'Gregor, 
Wright,  193.  The  observance  of  the 
usage  must  not  be  occasional.  The  Para- 
gon, Ware,  322 ;  Rushforth  v.  Hadfield, 
7  East,  224.  See  also,  Trott  v.  Wood,  1 
Gall.  443 ;  Martin  i'.  Delawai-e  Ins.  Co.  2 
Wash.  C.  C.  254;  Rapp  p.  Palmer,  3 
Watts,  178.  Single  isolated  instances, 
unaccompanied  with  proof  of  general 
usage,  will  be  insufficient  to  establish  a 
custom.  Cope  v.  Dodd,  13  Pcnn.  St. 
Rep.  33 ;  United  States  v.  Buchanan,  8 
How.  83,  102.  —  Usage  must  be  general. 
In  order  that  a  custom  may  be  incor- 
porated into  an  agreement,  by  force  of  its 
existence,  it  must  be  shown  to  be  so  gen- 
eral, that  a  presumption  of  knowledge  on 
the  pait  of  the  parties  arises.  It  must  be 
general  as  opposed  to  local,  for  local  usages 
cannot  be  brought  in  to  affect  the  con- 
struction of  written  instruments,  unless 
the  knowledge  of  the  parties  is  found. 
Bartlett  v.  Pentland,  10  B.  &  Cr.  760,  770 ; 
Gabay  v.  Lloyd,  3  id.  793 ;  Scott  v.  Ir- 
ving, 1  B.  &  Ad.  605;  Stevens  v.  Reeves, 
9  Pick.  198;  Clayton  v.  Gregson,  5  Ad. 
&  El.  302.  A  usage,  however,  may  be 
local  in  the  sense  of  being  confined  to  a 
particular  port  or  place,  and  yet  general 
in  reference  to  the  persons  engaged  in  the 
trade  in  question.  Baxter  v.  Leland,  1 
Blatchf.  C.  C.  526.  Where  a  usage  be- 
tween insurers  and  ijsured  is  offered  in 
evidence,  it  must  bo  the  usage  of  the  port 
where  the  policy  is  effected.  Rogers  v. 
Mechanics  Ins.  Co.  1  Sto.  607;  ChUd  v.. 
Sun  Mutual  Ins.  Co.  3  Sandf.  26.  — The 
usage  must  be  general  as  opposed  to  par- 
tial, or  personal.  Where  it  has  reference 
to  the  commercial  meaning  of  -i  word,  or 
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these  'characteristics  must  belong  to  the  custom  will  depend  in 
each  case  upon  its  peculiar  circumstances.  Suppose  a  contract 
to  be  entered  into  for  the  making  of  an  article  which  has  not 
been  made  until  within  a  dozen  years,  and  only  by  a  dozen 
persons.  Words  are  used  in  this  contract,  and  their  meaning 
is  uncertain  ;  but  it  is  proved  that  these  words  have  been  used 
and  understood  in  reference  to  this  article,  always,  by  all  who 
have  ever  made  it,  in  one  way,  and  that  both  parties  to  the  con- 
tract knew  this.  Then  this  custom  will  be  permitted  to  explain 
and  interpret  the  words  of  the  parties.  But  if  the  article  had 
been  made  an  hundred  years,  in  many  countries,  and  by  multi- 
tudes of  persons,  the  same  evidence  of  this  use  of  the  words, 
by  a  dozen  persons  for  a  dozen  years,  might  not  be  sufRcient  to 
give  to  this  practice  all  the  force  of  custom.  Other  facts  must 
be  considered ;  as  how  far  the  meaning  sought  to  be  put  on  the 
words  departs  from  their  common  meaning  as  given  by  the  dic- 
tionary, or  by  general  use,  and  whether  other  makers  of  this 
article  used  these  words  in  various  senses,  or  used  other  words 
to  express  tl^p  alleged  meaning.  Because  the  main  question  is 
always  this ;  can  it  be  said  that  both  parties  must  have  used 
these  words  in  this  sense,  and  that  each  party  had  good  reason 
to  believe  that  the  other  party  so  understood  them. 

*Nor  is  it  necessary  that  the  word  sought  to  be  interpreted 
by  custom  should  be,  of  itself,  ambiguous.  (/)  For  not  only 
will  custom  explain  an  ambiguity,  but  will  change  the  sense 
of   a   word   from    one   which    it  bears    almost   universally,   to 

to  a  usage  of  trade  proper,  that  is,  to  a  landed,"  the  mode  of  discharge  being  de- 
particular  manner  of  doing  a  thing,  it  pendent  upon  the  usual  course  of  the  trade, 
must  be  general  among  all  those  mer-  and  hence  slighter  evidence  will  be  re- 
chants,  in  the  same  country,  by  whom  the  quired.  Noble  v.  Kennoway,  Dougl.  510. 
word  is  used,  or  who  are  engaged  in  the  Such  is  also  the  case  where  the  usage  of 
trade  in  question.  Martin  v.  Delaware  the  port  of  departure  is  followed  in  taking 
Ins.  Co.  2  Wash.  C.  C.  254;  Trott  v.  in  the  cargo  of  a  ship.  Kingston  r.  Knibbs, 
Wood,  1  Gall.  443 ;  Macy  v.  Whaling  1  Camp.  508,  ii.  See  also  Barton  v. 
Ins.  Co.  9  Mete.  354,  365;  Wood  v.  McKelway,  2  N.  Jer.  165.  This  was  an 
Wood  1  C.  &  P.  59.  action  on  a  contract  to  deliver  a  number 
if)  See  ante,  p.  51,  ii.  (6).  Where  of  moms  multicaulis  trees,  of  "not  less 
words   or  clauses   are   doubtful   in   their  than  one  foot  high."     It  was  held,  that  it 

.  meaning,  much  slighter  evidence  of  u.^age  might  be  shown  that  by  the  universal  usage 

will  sufBce   to   fix   and   determine    their  and  custom  of  aU  dealers  in  that  article, 

meaning.     1  Ducr  on  Ins.  254.     Where  the  length  was  measured  to  the  top  of  the 

.  goods  on  board  a  vessel  are  insured  "  until  ripe  wood,  rejecting  the  green  immature 

discharged  and  safely  landed,"  a  resort  to  top.     See  also,  Moxon  v.  Atkins,  3  Camp, 

usage  seems  necessary  to  fix  the  meaning  200. 
of  the  clause  "until  discharged  and  safely 
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another  which  is  entirely  different.  Thus  words  of  number  are 
of  all  others  least  ambiguous ;  but,  as  we  have  seen,  custom 
will  interpret  one  thousand  to  mean  one  hundred  dozen,  or 
twelve  hundred,  (g) 

Custom  and  usage  are  very  often  spoken  of  as  if  they  were 
the  same  thing.  But  this  is  a  mistake.  Custom  is  the  thing 
to  be  proved,  and  usage  is  the  evidence  of  the  custom.  (A) 
Whether  a  custom  exists  is  a  question  of  fact,  (i)  But  in  *the 
proof  of  this  fact  questions  of  law  of  two  kinds  may  arise. 
One,  whether  the  evidence  is  admissible,  which  is  to  be  settled 
by  the  common  principles  of  the  law  of  evidence.  The  other, 
whether  the  facts  stated  are  legally  sufficient  to  prove  a  custom. 
If  one  man  testified  that  he  had  done  a  certain  thing  once,  and 
had  heard  that  his  neighbor  had  done  it  once,  this  evidence 
would  not  be  given  to  the  jury  for  them  to  draw  from  it  the 
inference  of  custom  if  they  saw  fit,  because  it  would  be  legally 
insufficient.  But  if  many  men  testified  to  a  uniform  usage 
within  their  knowledge,  and  were  uncontradicted,  the  court 
would  say  whether  this  usage  was  sufficient  in  quantity  and 
quality  to  establish  a  custom,  and  if  they  deemed  it  to  be  so, 
would  instruct  the  jury,  that,  if  they  believed  the  witnesses,  the 
custom  was  proved.     The  cases  on  this  subject  are  numerous. 

{(/)  See  ante,  p.  51,  n.  (l).  or  mercantile  usage  does  not  depend  upon 

(/i)  Per  Bayley,  J.,  in  Kead  v.  Eann,  the  private  opinions  of  merchants  as  to 

10  B.  &  Cr.  440.  wliat   the   law   is,   or    even    upon    their 

(i)  The  custom  must  be  established  by  opinions  publicly   expressed  —  but   upon 

the  evidence  of  witnesses  who  sjicakdirectly  their  octe."     Per  Walworth,  C,  in  Allen 

to  the  fact  of  the  existence  of  the  custom.  In  r.  Merchants  Bank,  22  Wend.  222.     See 

Lewis  w.  Marshall,?  M.  &  Gr.  729,  evidence  Edie   c.   East   India   Co.  2  Burr.  1228; 

was  offered  to  show  that  the  terms  "car-  Sycrs  i'.  Brid^^e,  Dougl.  527,  5.30;  Crofts 

go"  and  "  freight  "  would  bo  considered  to  v.  Marshall,  7  C.  &  P.  597;  Winthrop  r. 

comprise  steerage  passengers  and  the  net  Union  Ins.  Co.  2  Wash.  C.  C.  7  ;  IJogers 

prrjfit  arising  from  their   passage-money,  c.   Mechanics  Ins.   Co.   1   Sto.  603,  607. 

!r/«(/a?,  C.J. ,  said:  —  "  The  character  and  Although  a  witness  testifies  generally  to 

description  of  evidence  admissible  for  that  the  fact  of  the  usage,  yet  if  he  is  unable  to 

purpose  is  the  fact  of  a  general  usage  and  state  a  particular  instance  of  the  ob.-^ervance 

praciice  prevailing  in  the  particular  trade  of  the  usage,  his  CAidence  should  be  re- 

or  business,  not  the  judgment  or  opinion  of  jectcd.     Per  Lord  Mansfield,  in  Sycrs  v. 

the  witnesses;  for  the  contract   may   be  Bridge,  Dougl.  530;  1  Uucr  on  Ins.  183. 

safely  and  correctly  interpreted  with  refer-  Sec  Vail  v.  Kice,  1   Seld.   155.     On  the 

cnce  to  the  fact  of  usage ;  as  it  may  l)c  pre-  other  hand,  particular  instances  in  which  a 

sumcd  that  surli  fact  is  known  to  the  con-  certain  meaning  has  been  given  to  certain 

trading  parties,  and  that  tliey  contract  in  words,  or  a  certain  course  followed,  are  of 

conformity  thereto.     But  the  judgment  or  no  avail  in  establishing  a  custom,  when 

opinion  of  the  witnesses  called,  affords  no  unaccompanied  by  evidence  direct  to  the 

safe  guide  for  interpretation,  as  such  judg-  fact  of  usage.     Cope  v.  Dodd,  13  Penn. 

mcnt  or  opinion  is  confined  to  their  own  St.  Rep.  33 ;  Duvall  v.  Farmers'  Bank  of 

knowledge."     "  The  custom  of  merchants  Maryland,  9  Gill  &  Johns.  31. 
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But  no  definite  rule  as  to  the  proof  of  custom  can  be  drawn 
from  them,  other  than  that  derivable  from  the  reason  on  which 
the  legal  operation  of  custom  rests ;  namely,  that  the  parties 
must  be  supposed  to  have  contracted  with  reference  to  it. 

As  a  general  rule,  the  knowledge  of  a  custom  must  be  brought 
home  to  a  party  who  is  to  be  affected  by  it.  But  if  it  be  shown 
that  the  custom  is  ancient,  very  general  and  well  known,  it  will 
often  be  a  presumption  of  law  that  the  party  had  knowledge  of 
it ;  (j)  although  if  the  custom  "appeared  to  be  more  recent,  and 
less  generally  known,  it  might  be  necessary  to  establish  by  in- 
dependent proof  the  knowledge  of  this  custom  by  the  party,  (k) 
And  one  of  the  most  common  grounds  for  inferring  knowledge 
in  the  parties,  is  the  fact  of  their  previous  similar  dealings  with 
each  other.  (I)  The  custom  might  be  so  perfectly  ascertained 
and  universal  that  the  party's  actual  ignorance  could  not  be 
given  in  proof,  nor  assist  him  in  resisting  a  custom.     If  one  sold 


(j)  Where  a  custom  is  found  to  be  gen- 
eral and  notorious,  and  to  have  the  other 
requisites  of  a  valid  custom,  it  is  a  conclu- 
sion of  Jaw  that  the  parties  must  have  con- 
tracted with  reference  to  it,  and  their 
knowledge  is  conclusively  presumed.  In 
Clayton  v.  Gregson,  5  A.  &  El.  302,  an 
arbitrator  found  that  according  to  the  cus- 
tom and  understanding  of  miners  through- 
out a  certain  district,  the  words  "  level," 
"  deeper  than,"  and  "  below,"  in  a  lease, 
had  certain  meanings,  which  were  in  favor 
of  one  of  the  parties  to  the  suit.  Some  of 
the  parties  to  the  lease  did  not  live  within 
the  district.  Held,  that  the  existence  of 
the  custom  stated,  within  such  district,  did 
not  raise  a  conclusion  of  law  that  the  cov- 
enanting pai-ties  used  the  terms  according 
to  such  custom,  but  was  only  evidence  from 
which  a  jury  might  draw  that  conclusion. 
Littledale,  J.,  said :  —  "If  the  arbitrator 
had  followed  the  words  of  the  order,  and 
found  that  the  word  'level'  (which  is  capa^ 
ble  of  many  different  meanmgs,)  meant, 
'  according  to  the  custom  and  understand- 
ing of  miners '  so  and  so  ;  judgment  might 
have  been  given  for  the  defendant ;  there, 
would  have  been  a  result  in  law  in  his 
favor.  But  the  finding  is  limited  to  a  par- 
ticular district ;  which  is  as  much  as  to 
say  that  the  word  which  has  a  particular 
signification  in  this  district  may  mean  dif- 
ferently in  others ;  and  if  that  be  so,  it 
cannot  follow  as  an  inference  of  law  that 
in  the  present  contract  it  was  used  in  the 
sense  pointed  out.    It  ought,  therefore,  to 
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be  shown  as  a  matter  of  fact  that  the  par- 
ties so  used  it."  See  also,  Stevens  v. 
Eceves,  9  Pick.  198;  Hinton  v.  Locke, 
5  Hill,  439 ;  1  Duer  on  Ins.  277.  But  see 
AVinsor  v.  Dillaway,  4  Mete.  221. 

(k)  Clayton  v.  Gregson,  5  A.  &  El.  302 ; 
Scott  L-.  Ii-ving,  1  B.  &  Ad.  605  ;  Stevens 
V.  Keevos,  9  Pick.  198  ;  Stewart  v.  Aber- 
dein,  4  M.  &  W.  211. 

{1}  As  that  one  of  the  parties  was  accus- 
tomed to  effect  insurance  at  a  certain  place 
or  with  a  certain  company.  Gabay  v. 
Lloyd,  3  B.  &  Cr.  793 ;  Bartlett  v.  Pent- 
land,  10  B.  &  Cr.  760  ;  Palmer  v.  Black- 
bum,  1  Bing.  61.  Or  that  parties  were 
accustomed  to  transact  business  at  a  cer- 
tain bank.  Bridgeport  Bank  i\  Dyer,  19 
Conn.  136.  Or  that  the  parties  reside  at 
the  place  where  the  usage  exists.  Bartlett 
V.  Pentland,  10  B.  &  Cr.  760  ;  Clayton  v. 
Gregson,.  5  Ad.  &  El.  302;  Stevens  v. 
Reeves,  9  Pick.  198.  Evidence  may  be 
given  of  former  transactions  betn-een  the 
same  parties  for  the  pm-pose  of  explaining 
the  meaning  of  the  terms  used  in  a  written 
conti-aet.  Bourne  v.  Gatliff,  11  CI.  &Fin. 
45,  70.  But  see  Eord  v.  Yates,  2  M.  & 
Gr.  549,  where  evidence  was  rejected  that 
by  the  usual  course  of  deaUng  between  the 
parties,  hops  were  sold  on  a  credit  of  six 
months.  The  written  contract  was  silent 
upon  the  subject.  Previous  dealings  of 
parties  are  admissible,  to  give  a  more  ex- 
tended lien  than  that  given  by  the  common 
law.  Rushforth  v.  Hadfield,  7  East,  224. 
See  Loring  v.  Gurney,  5  Pick.  15. 
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goods,  and  the  buyer  being  sued  for  the  price,  defended  on  the 
ground  of  a  custotn  of  three  months'  credit,  the  jury  might  be 
instructed  that  the  defence  was  not  made  out,  unless  they  could 
not  only  infer  from  the  evidence  the  existence  of  the  custom,  but 
a  knowledge  of  it  by  the  plaintiff.  But  if  the  buyer  had  given 
a  negotiable  note  at  three  months,  no  ignorance  of  the  seller 
would  enable  him  to  demand  payment  without  grace,  even 
where  the  days  of  grace  were  not  given  by  statute.  In  such  a 
case,  the  reason  of  the  law  of  custom  —  that  the  parties  con- 
tracted wjth  reference  to  it  —  seems  to  be  lost  sight  of  But  in 
fact  the  custom  in  such  a  case  has  the  force  of  law  ;  (m)  an 
ignorance  of  which  neither  excuses  any  one,  nor  enlarges  his 
rights. 

No  custom  can  be  proved,  or  permitted  to  influence  the  con- 
struction of  a  contract,  or  vary  the  rights  of  parties,  if  the  cus- 
tom itself  be  illegal.  For  this  would  be  to  permit  parties  to 
break  the  law  because  others  had  broken  it ;  and  then  to  found 
their  rights  upon  their  own  wrongdoing.  («) 

*  Neither  would  courts  sanction  a  custom  by  permitting  its 
operation  upon  the  rights  of  parties,  which  was  in  itself  wholly 
unreasonable,  (o)  In  relation  to  a  law,  properly  enacted,  this 
■inquiry  cannot  be  made  in  a  country  where  the  judicial  and  the 
legislative  powers  are  properly  separated.  But  in  reference  to 
■custom,  which  is  a  quasi  law,  and  has  often  the  effect  of  law, 

(m)  It  may,  however,  be  superseded  liy  charge  half  the  size  of  the  windows  at  the 

•a  custom  allowiiij;  four  days  grace.     Mills  price  agreed  on  for  work  and  materials  is 

V.  Bank  of  United  States,  11  Wheat.  431 ;  unreasonable  and  void.     Jordan  v.  Mere- 

•Cookenderfer  v.  Preston,  4  How.  317.  ditli,  3  Ycatcs,  318.     See  also,  Thomas  r. 

(h)  See  1  Duer  on  Ins.  272.    Also  Wal-  Graves,  1  Mills  Const.  E.  [So.  Car.]  308; 

lace,  V.  Fouche,  27  Miss.  266.  Spear  !'.  Newell,  cited  in  iJurton  v.  Blin, 

(o)  A  usage  among  the  owners  ofves-  23  Verm.  159;  Bryant  j'.  Commonwealth 

sols  at  particular  ports  to  pay  bills  drawn  Ins.   Co.  6  Pick.  131.     For  instances  in 

■by  masters  for  sup])lies  furnished  to  their  which  usages  liavc  been  held  reasonable, 

vessels  in  foreign  ports,  cannot  bind  them  see  Clarkr.  Baker,  11  Mete.  186  ;  Tlioraas 

as  acceptors  of  such  hills.     "A  usage,  to  v.  O'Hara,  1   Jldls  Const.  E.  [So.  Car.] 

be  legal,  mu.st  be  reasonable  as  well    as  303  ;  Williams  r.  Oilman,  3  Greenl.  276 ; 

convenient;   and    that   usage    cannot    be  Bridgeport  Bank  i'.  Dj'cr,  19  Conn.  136; 

reasonable  whirh  puts  at  hazard  the  prop-  Conner  u.  Robinson,  2  Hill,  [So.  Car.]  354; 

crty  of  the  owners  at  the  pleasure  of  the  Cuthbert  ti.  Cumming,  30  E.  L.  &  E.  604. 

'master,  by  making  them   responsible   as  Whether  a  usage  is  reasonable  would  seem 

acceptors   on    bills   drawn   by   him,   and  to  be  a  question  of  law.     1   Duer  on  Ins. 

which  have   been  negotiated   on   the   as-  269.     See  remarks  of  Tindal,    C.   J.,  in 

sum]iUon  that  the  funds  were  needed  for  Bottomley  r.  Forbes,  5  Bing.  N.  C.  127. 

supplies  or  repairs ;  and  no  evil  can  flow  And  see  Bowenr.  Stoddard,  10  Mete.  375. 

ifrCm  rejecting  such  a  usage."     Per  Hub-  The   question  of  the  reasonableness  of  a 

bard,  J.,  in  Bowcn  v.  Stoddard,  10  Mete,  usage  was  left  to  the  jury  by  Lord  Eldon, 

375.      So  a   usage   among   plasterers   to  in  Ougier  D.Jennings,  1  Carirp.  505,  n.  (a). 
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but  has  not  its  obligatory  power  over  the  court,  the  character  of 
the  custom  will  be  considered,  and  if  it  be  altogether  foolish,  or 
mischievous,  the  court  will  not  regard  it ;  and  if  a  contract  exist 
w^hich  only  such  a  custom  can  give  effect  to,  the  contract  itself 
will  be  declared  void. 

Lastly,  it  must  be  remembered  that  no  custom,  however  uni- 
versal, or  old,  or  known,  unless  it  has  actually  passed  into  law, 
has  any  force  over  parties  against  their  will.  •  Hence,  in  the  in- 
terpretation of  contracts,  it  is  an  established  rule',  that  no  cus- 
tom can  be  admitted  which  the  parties  have  seen  fit  expressly 
to  exclude,  (p)  Thus,  to  refer  again  to  the  custom  of  allowing 
grace  on  bills  and  notes  on  time,  there  is  no  doubt  that  the  par- 
ties may  agree  to  waive  this ;  and  even  the  statutes  which  have 
made  this  custom  law  permit  this  waiver.  And  not  only  is  a 
custom  inadmissible  which  the  parties  have  expressly  excluded, 
but  it  is  equally  so  if  the  parties  have  excluded  it  by  a  necessary 
implication  ;  as  by  providing  *that  the  thing  whicli  the  custom 
affects  shall  be  done  in  a  diflerent  way.  (q)  For  a  custom  can 
no  more  "be  set  up  against  the  clear  intention  of  the  parties 
than  against  their  express  agreement. 

(p)  Knox  V.  The  Ninetta,  Crabbe,  534.  neyer  be  proper  to  resort  to  any  usage  or 

See  infra,  n.  {q).  custom   to  control   or  vary   the  positire 

{q)  A  usage  cannot  be  incorporated  into  stipuhitions  in  a  written  contract,  and  a 
a  contract,  which  is  inconsistent  witli  the  fortiori,  not  in  order  to  contradict  them, 
terms  of  the  contract.  In  the  case  of  the  An  express  contract  of  the  parties  is  al- 
Schooner  Kecside,  2  Sumn.  567,  it  was  ways  admissible,  to  supersede,  or  vary,  or 
attempted  to  vary  the  common  bUl  of  lad-  control,  a  usage  or  custom ;  for  the  latter 
ing,  by  which  goods  were  to  be  delivered  may  always  be  waived  at  the  will  of  the 
in  good  order  and  condition,  the  danger  of  parties.  But  a  written  and  express  con- 
the  seas  only  excepted,  by  establishing  a  cus-  tract  cannot  be  controlled,  or  varied,  or 
torn,  that  the  owners  of  packet  vessels  be-  contradicted,  by  a  usage  or  custom ;  for 
tweon  New  York  and  IJoston  should  be  that  would  not  only  be  to  admit  parol  evi- 
liable  only  for  damage  to  goods  occasioned  dence  to  control,  vary,  or  contradict  writ- 
by  their  own  neglect.  But,  per  Story,  J.,  ten  contracts,  but  it  would  be  to  allow  mere 
"  the  trae  and  appropriate  office  of  a  usage  presumptions  and  implications,  properly 
or  custom  is,  to  interpret  the  otherwise  in-  arising  in  the  absence  of  any  positive  ex- 
determinate  intentions  of  parties,  and  to  pressions  of  intention,  to  control,  vary,  or 
ascertain  the  nature  and  extent  of  their  contradict  the  most  formal  and  deliberate 
contracts,  arising  not  from  express  stipu-  written  declarations  of  the  parties."  See 
lations,  but  from  mere  implications  and  Blackett  v.  Royal  Exch.  Assur.  Co.  2  Cr. 
presumptions,  and  acts  of  a  doubtful  or  &  Jer.  244;  Hall  v.  Janson,  29  E.L.  &E. 
equivocal  character.  It  may  also  be  ad-  lU;  Foley  u.  Mason, 6  Maryl.  37  ;  Hinton 
mitted  to  ascertain  the  true  meaning  of  a  v.  Locke,  5  Hill,  437  ;  Grant  v.  Maddox, 
particular  word,  or  of  particular  words  in  15  M.  &  W.  737  ;  Yates  v.  Pym,  6  Taunt. 
a  given  instrument,  when  the  word  or  446 ;  Keener  v.  Bank  of  United  States,  2 
words  have  various  senses,  some  common,  Baix,  237  ;  M'Gregor  v.  Ins.  Co.  of  Penn. 
some  qualified,  and  some  technical,  accord-  1  Wash.  C.  C.  39;  Sweet  v.  Jenkins,! 
ing  to  the  subject-matter  to  which  they  Rhode  Is.  147 ;  Linsley  v.  Lovely,  26  Vt. 
are  applied.     But  I  apprehend  that  it  can  123.    A  custo,m,  that  a  tenant  on  quitting 
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SECTION    X. 

OF    THE    ADMISSIBILITY     OF    BXTRIXSIC    EAaDENCE    IN   THE    BSTTEKPEE- 
TATIOJSr    OF    WKITTEN    CONTRACTS. 

It  is  very  common  for  parties  to  offer  evidence  external  to  the 
contract,  in  aid  of  the  interpretation  of  its  language.  *  The 
general  rule  is,  that  such  evidence  cannot  be  admitted  to  con- 
tradict or  vary  the  terms  of  a  valid  written  contract ;  or,  as  the 
rule  is  expressed  by  writers  on  the  Scotch  law,  "  writing  cannot 
be  cut  down  or  taken  away  by  the  testimony  of  witnesses."  (r) 
There  are  many  reasons  for  this  rule.  One  is,  the  general  pref- 
erence of  the  law  for  written  evidence  over  unwritten ;  or,  in 
other  words,  for  the  more  definite  and  certain  evidence  over 
that  which  is  less  so ;  a  preference  which  not  only  makes 
written  evidence  better  than  unwritten,  but  classifies  that 
which  is  written.  For  if  a  negotiation  be  conducted  in 
writing,  and  even  if  there  be  a  distinct  proposition  in  a 
letter,  and  a  distinct  assent,  making  a  contract;  and  then 
the  parties  reduce  this  contract  to  writing,  and  both  execute  the 
instrument,  this  instrument  controls  the  letters,  and  they  are  not 
permitted  to  vary  the  force  and  effect  of  the  instrument,  al- 
though they  may  sometimes  be  of  use  in  explaining  its  terms. 
Another  is,  the  same  desire  to  prevent  fraud  which  gave  rise  to 

shall  leave  the  manure   to   he   expended  will  purchase  it,  —  is  not  excluded  by  a 

upon  the  land,  he  heing  entitled  to  be  paid  stipulation   in  the  lease  under  which  he 

for  the  same,  is  excluded  by  an  express  holds,  that  he  will  consume  three  fourths 

stipulation   in   the   lease   that   the  tenant  of  tlie  hay  and  straw  on  the  farm,   and 

"  should  not  sell  or  take  away  any  of  the  spread  the  manure  arising  therefrom,  and 

manure."     The  tenant  is  not  entitled  to  leave  such  of  it  as  shall  not  be  so  spread 

recover  the  value  of  the  manure  so  left,  on  the  land  for  the  use  of  the  landlord,  on 

*'  It  was  altogether  idle,"  said  Lord  Lynd-  receiving  a  reasonable  price  for  it.     Hut- 

hurst,  C.  B.,  "to  provide  for  one  part  of  ton  v.  Warren,  1  51.  &  W.  466.    See  also, 

that  which  was  sufficiently  provided  for  by  Senior  v.   Armytage,   Holt,  N.  P.  197; 

the  custom,  unless  it  was  intended  to  ex-  Syers  v.  Jonas,  2  Exch.  111.   If  the  legis- 

elude  the  other  part."     Roberts  u.  Barker,  lature  has  given  to  a  particular  word  de- 

1  Cr.  &  M.  808.    See  also,  Webb  ('.  Plum-  noting   quantity  a   definite    meaning,  no 

mer,  2  B.  &  Aid.  746.     A  custom  of  the  evidence  of  usage  can  be  given  to  show 

country,  by  which  the  tenant  of  a  farm,  that  it  is  used  iu  a  different  sense.     Smith 

cultivating  it  according  to  the  course  of  v.  Wilson,  3  B.  &  Ad.  728.     Sec  Helm  v. 

good  husbandry,  is  entitled  on  quitting  to  Bryant,    11    B.    Mon.    64;   and  note  to 

receive  from  the  landlord  or  incoming  ten-  Wigglesworth  d.  DalUson,  1  Smith's  Lead, 

ant  a  reasonable  allowance  for  seeds  and  Cas.  308  b. 

labor  bestowed  on  the  aral)lc  land  in  the  (r)  TaitonEv.  326.     See  further,  Her- 

last  year  of  the  tenancy,  and  is  bound  to  ring  v.  Boston  Iron  Co.  1  Gray,  134 ;  Ee- 

leave  the  manure  for  the  landlord,  if  he  nard  w.  Sampson,  2  Kern.  561. 
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the  statute  of  frauds ;  for  as  that  statute  requires  that  certain 
contracts  shall  be  in  writing,  so  this  rule  refuses  to  permit  con- 
tracts which  are  in  writing  to  be  controlled  by  merely  oral  evi- 
dence. But  the  principal  cause  alleged  in  the  books  and  cases 
is,  that  when  parties,  after  whatever  conversation  or  prepara- 
tion, at  last  reduce  their  agreement  to  writing,  this  may  be 
looked  upon  as  the  final  consummation  of  their  negotiation, 
and  the  exact  expression  of  their  purpose.  And  all  of  their 
earlier  agreement,  though  apparently  made  while  it  all  lay  in 
conversation,  which  is  not  now  incorporated  into  their  written 
contract,  may  be  considered  as  intentionally  rejected,  (s)  The 
parties  write  the  contract  when  they  *  are  ready  to  do  so,  for 
the  very  purpose  of  including  all  that  they  have  finally  agreed 
upon,  and  excluding  every  thing  else,  and  making  this  certain 
and  permanent.  And  if  every  written  contract  were  held  sub- 
ject to  enlargement,  or  other  alteration,  according  to  the  testi- 
mony which  might  be  offered  on  one  side  or  the  other  as  to 
previous  intention,  or  collateral  facts,  it  would  obviously  be  of 
no  use  to  reduce  a  contract  to  writing,  or  to  attempt  to  give  it 
certainty  and  fixedness  in  any  way.  (t) 

It  is  nevertheless  certain  that  some  evidence  from  without 
must  be  admissible  in  the  explanation  or  interpretation  of  every 
contract.  If  the  agreement  be  that  one  party  shall  convey  to 
the  other,  for  a  certain  price,  a  certain  parcel  of  land,  it  is  only 
by  extrinsic  evidence  that  the  persons  can  be  identified  who 
claim  or  are  alleged  to  be  parties,  and  that  the  parcel  of  land 
can  be  ascertained.     It  may  be  described  by  bounds,  but  the 


(*)  Preston  v.   Merceau,   2   Wm.   BI.  ercd   as   a  part   of  the   contract."      Per 

1249 ;  Harnor  v.  Groves,  29  E.  L.  &  E.  Abbott,  C.  J.,  in  Kain  v.  Old,  2  B.  &  Cr. 

220;  Carter  v.  Hamilton,  11  Barb.  147;  634.     Si'e  also,  Vandervoort  v.  Smith,  2 

The  Troj' Iron  and  Nail  Factory  V.  Corn-  Caines,  155;   Mumford  v.  M'Pherson,  1 

ing,  1  Blatch.  C.  C.  467  ;  Meres  v.  AnscU,  Johns.    414 ;    Pickering    v.    Dowson,    4 

3    Wils.   275  ;    Hakes   v.    Hotchkiss,   23  Taunt.  786. 

Verm.  231 ;  Vermont  Central  R.  E.  Co.         (t)  "  It  would  be  inconvenient  thatmat- 

V.  Estate  of  Hills,  id.  681.     "  Where  the  ters  in  wi-iting,  made  by  advice  and  on 

whole   matter   passes   in  parol,   all   that  consideration,   and   which  finally  import 

passes  may  sometimes  be  taken  together  the  certain  trath  of  the  agreement  of  the 

aS'  forming  parcel  of  the  contract,  though  parties,  should  be  controlled  by  averment 

not  always,  because  matter  talked  of  at  of  the  parties,  to  be  proved  by  the  uncer- 

the  commencement  of  a  bargain  may  be  tain    testimony    of    slippery    memoiy." 

excluded  by  the  language  used  at  its  tcr-  Countess  of  Rutland's  case,  5  Rep.  26  a; 

mination.     But  if  the  contract  be  in  the  Carters.  Hamilton,  11  Barb.  147;  Rogers 

'  end  reduced  into  writing,  nothing  which  v.  Atkinson,  1  Georg.  12;  Wynn  v.  Cox, 

is  not  found  in  the  writing  can  be  consid-  5  id.  373. 
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question  then  comes,  where  are  the  streets,  or  roads,  or  neigh- 
bors, or  monuments  referred  to  in  the  description ;  and  it  may 
sometimes  happen  that  much  evidence  is  necessary  to  identify 
these  persons  or  things.  Hence  we  may  say,  as  the  general 
rule,  that  as  to  the  parties  or  the  subject-matter  of  a  contract, 
extrinsic  evidence  may  and  must  be  received  and  used  to  make 
them  certain,  if  necessary  for  that  purpose,  (m)  But  as  to  the 
terms,  conditions,  and  *  limitations  of  the  agreement,  the 
written  contract  must  speak  exclusively  for  itself.'  Hence,  too, 
a  false  description  of  person  or  thing  has  no  effect  in  defeating 
a  contract,  if  the  error  can  be  distinctly  shown  and  perfectly 
coiTected,  by  other  matter  in  the  instrument,  {v) 


(u)  "When  there  is  a  devise  of  the 
estate  purchased  of  A,  or  of  the  farm  in 
the  occnpation  of  B,  nobod)'  can  tell  what 
is  given  till  it  is  shown  by  extrinsic  evi- 
dence what  estate  it  was  that  was  pur- 
chased of  A,  or  what  farm  was  in  the 
occupation  of  B."  Per  Sir  AVilliam 
Grant,  in  Snnford  o.  Raikes,  1  Mcr.  653. 
And  see  Jackson  v.  Parkhurst,  4  Wend. 
369 ;  Abbot  v.  Massie,  3  Ves.  148 ;  Mc- 
Cullou'^^h  r.  Wainwright,'  14  Penn.  St. 
171 ;  Newton  v.  Lucas,  6  Sim.  54;  Jack- 
son V.  Sill,  11  Johns.  201.  "Speaking 
philosophical!)-,"  says  Rolfe,  B.,  "  you 
must  al#ays  look  beyond  the  instrument 
itself  to  some  extent,  in  order  to  ascertain 
who  is  meant ;  for  instance,  you  must  look 
to  names  and  places.  There  may  indeed 
be  no  difficulty  in  ascertaining  who  is 
meant,  when  a  person  wlio  has  live  or  six 
names,  and  some  of  them  unusual  ones, 
is  described  in  full,  while  on  the  other 
hand,  a  devise  simply  to  John  Smith 
would  necessarily  create  some  vincer- 
tainty."  Clayton  v.  Lord  Nugent,  13 
M.  &  W.  207.  See  also,  Owen  v. 
Thomas,  .3  M.  &  K.  353.  Whether 
parcel  or  not,  or  appurtenant  or  not, 
is  always  matter  of  evidence.  Per  Built  r, 
J.,  in  Doe  v.  Burt,  1  T.  R.  704  ;  Doe  v. 
Weljstur,  12  Ad.  &  El.  442  ;  Waterman 
V.  Johnson,  13  Pick.  261  ;  per  Ba)-6oHc,  J., 
in  Bradley  c.  "Wash.  A.  &  G.  Steam 
Packet  Co.  13  Pet.  89,  97;  per  Lord 
EUeriboroiii/li,  in  Goodtitle  v.  Southern,  1 
M.  &  S.  301 ;  Wilson  v.  Robertson,  Harp. 
Eq.  56. 

(v)  Bac.  Max.  Reg.  25.  Falsa  deinon- 
stratio  von  nocet.  Thomas  v,  Thomas,  6 
T.  R.  671.  "If  the  thing  described  is 
Sufficiently  aseertiiined,  it  is  sufficient, 
though  all  the  particulars  are  not  true ; 
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as  if  ii  man  conveys  his  house  in  D., 
which  was  R.  Cotton's,  when  it  was 
Thomas  Cotton's."  Com.  Dig.  Eait, 
(E  4).  Where  one  devised  all  his  "free- 
hold houses  in  Aldersgate  Street,"  he 
having  only  leasehold  houses  there,  the 
leasehold  were  held  to  pass.    Day  v.  'Trig, 

I  P.  Wms.  286.  See  also,  Doe  v.  Crans- 
toun,  7  M.  &  W.  1 ;    Nelson  v.  Hopkins, 

II  Eng.  L.aw  &  Eq.  66.  Where  premises 
are  sufficiently  described  otherwise,  any 
reference  to  the  quantity  of  land  may  ba 
rejected  as  Jhlsa  demonstratio.  Llewellyn 
V.  Earl  of  Jersey,  11  M.  &  W.  183  ;  Shep. 
Touch.  248.  So  where  there  was  a  be- 
quest to  "  John  and  Benedict,  sons  of  J. 
S.,"  who  had  two  sons,  James  and 
Benedict,  it  was  lield  that  James  might 
take.  Dowset  v.  Sweet,  Ambl.  175.  See 
Connolly  v.  Pardon,  1  Paige,  291 ;  Doe 
V.  Galloway,  5  B.  &  Ad.  4:j ;  Duke  of 
Dorset  v.  Lord  Hawarden,  3  Curt.  80 ; 
Tudor  o.  Terrcl,  2  Dana,  47  ;  Gyncs  v. 
Kemsley,  Frcem.  K.  B.  293  ;  Ch'amber- 
laine  u.  Turner,  Cro.  Car.  129;  Doe  i'. 
Parry,  13  M.  &  W.  356;  Goodtitft  v. 
Southern,  1  M.  &  Sel.  299  ;  Beaumont  v. 
Fell,  2  P.  Wms.  140.  — The  characteristic 
of  cases  falling  under  the  maxim  falsa 
demonstratio  non  nocet,  is  that  the  descrip- 
tion, so  far  as  it  is  false,  a])plies  to  no  sub- 
ject at  all,  and  so  far  as  it  is  true,  to  one 
subject  only.  Per  Akhrson,  B.,  in  Morrell 
I'.  Eisher,  4  Exch.  591,  604;  Wigram  on 
Wills,  sec.  133.  —  The  case  of  Bcamnont 
V.  Fell,  2  P.  Wms.  140,  if  it  can  be  sus- 
tained at  all,  must  be  sustained  as  falling 
under  the  maxim  falsa  demonstratio  non 
nocet.  Before  stating  the  case,  it  may  be 
well  to  remark,  that  evidence  may  always 
be  given  that  a  testator  was  accustomed 
to  call  particular  individuals  by  peculiar 
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*Where  the  language  of  an  instrument  has  a  settled  legal 
meaning,   its   construction  is   not  open   to  evidence.     Thus  a 


names,  other  than  those  by  which  th* 
were  commonly  known,  and  a  devise  or 
bequest  may  take  effect  in  favor  of  such 
person  who  is  designated  in  the  devise  or 
bequest  by  a  nickname,  provided  the  ap- 
plication of  the  nickname  is  sufficiently 
certain.     BayUs    v.   Attorney-General,   2 
Atk.  239 ;   per  Lord  Abinger,  in  Doe  v. 
Hiscocks,   5  M.  &  W.  368;   Rishton   o. 
Cobb,  5  Myl.  &  Cr.  145 ;  Lee  v.  Pain,  4 
Hare,  251,  252;   Parsons   v.   Parsons,  1 
Ves.  Jr.  266  ;  j>er  Rolfe,  B.,  in  Clayton  v. 
Lord  Nugent,  13  M.  &  W.  207  ;  White  v. 
Bradshaw,    13   Eng.   Law   &   Eq.   296  ; 
Powell  V.  Biddle,  2  Dall.  70.    In  Beau- 
mont V.  Pell,  there  was  a  devise  of  a 
legacy  of  £500  to  "  Catharine  Earnley." 
No  person  of  that  name  claimed  the  leg- 
acy.   It  was  claimed  by  Gertrude  Yardley. 
It  appeared  that  the  testator's  voice,  when 
he  gave  instructions  for  writing  his  will, 
Was  very  low,  and  hardly  intelligible ;  that 
the  testator  usually  called  Gertrude  Yard- 
ley  by  the  name  of  Gatty,  which  the  scriv- 
ener might  easily  mistake  for  Kaly.     The 
scrivener  not  well  understanding  who  the 
legatee  was,  owing  to  the  feebleness  of  the 
voice  of  the  testator,  the  testator  referred 
him  to  J.  S.  and  wife,  who  afterwards  de- 
clared that  Gertrude  Yardley  was  the  per- 
son intended.    So  far  as  this  case  sanctions 
the  admission  of  evidence  of  intention,  it 
is  now  of  no  authority.     See  infra,  n.  (s). 
The  only  ground,  perhaps,  upon  which  the 
case  can  be  sustained,  is  that  "  Earnley  " 
might  be  rejected  as  ya&a  demonstratio,  and 
that  "  Catharine  "  was  a  sufficiently  cer- 
tain designation  of  the  individual  called 
"  Gatty  "  by  the  testator.    Per  Lord  Abin- 
ger, in  Doe  v.  Hiscocks,  5  M.  &  W.  371. 
The  case  of  Selwood  v.  Mildmay,  3  Ves. 
306,  has  been  regarded  as  falling  under  the 
maxim,  "falsa  demonstratio."   In  this  case 
a  testator  gave  to  his  wife  the  interest  and 
proceeds  of  £1,250,  "part  of  my  stock  in 
the  4  per  cent,  annuities  of  the  Bank  of 
England,  for  and  during  the  term  of  her 
natural  life,  together  with  all  such  divi- 
dends as  shall  be  due  upon  the  said  £1,250 
at  the  time  of  my  decease."    At  the  time 
he  made  his  will  he  had  no  stock  in  the  4 
per  cent,  annuities,  but  he  had  had -some, 
which  he  had  sold  out,  and  had  invested 
in  Long  Annuities.     The  Master  of  the 
Kolls,  Sir  R.  P.  Arden,  said:  — "It   is 
clear  the  testator  meant  to  give  a  legacy, 
but  mistook  the  fund.    He  acted  upon  the 
idea  that  he  had  such  stock.    The  distinc- 
tion is  this ;  if  he  had  had  the  stock  at 


the  time,  it  would  have  been  considered 
specific,  and  that  he  meant  that  identical 
stock ;  and  any  act  of  his  destroying  that 
subject  would  be  a  proof  of  animus  revo- 
candi;  but  if  it  is  a  denomination,  not  the 
identical  corpus,  in  that  case,  if  the  thing 
itself  cannot  be  found,  and  tliere  is  a  mis- 
take as  to  the  subject  out  of  which  it  is  to 
arise,  that  will  be  rectified."  According 
to  the  view  taken  of  this  case  by  Tindal,  C. 
J.,  in  Miller  v.  Travers,  8  Bing.  244,  the 
parol  evidence  as  to  the  condition  of  the 
testator's  property  was  received,  for  the 
purpose  of  showing  that  the  testator,  when 
he  used  the  en'oneous  description  of  4  per 
cent,  stock,  meant  to  bequeathe  the  long 
annuities,  which  he  had  purchased  with  the 
produce  of  the  4  per  cent,  stock;  and  the 
result  of  the  cause  was  to  substitute  another 
specifie  subject,  in  the  place  of  a  specific 
legacy  which  the  will  puroorted  to  be- 
queafhe ;  —  to  substitute  the  long  annuities 
which  the  testator  had  and  did  not  pui'port 
to  give,  for  the  4  per  cent,  bank  annuities, 
which  he  had  not,  and  did  pm-port  to  give. 
But  it  would  seem  difficult  to  support  the 
decree  on  this  gi'ound'.  The  true  view  of 
the  case  seems  to  be  that  taken  by  Lord 
Langdale,  in  Lindgren  v.  Lindgren,  9 
Beav.  358,  namely,  that  the  parol  evidence 
as  to  the  condition  of  the  testator'^roperty 
showed  that  a  general  and  not  a  specific 
legacy  was  intended.  After  stating,  in  the 
language  of  the  decree,  that  the  evidence 
was  admitted  "  to  prove,  not  that  there  was 
a  mistake,  for  that  was  clear,  but  to  show 
how  it  arose,"  his  lordship  continued  :  — 
"  It  is  very  necessary  to  obsei-ve,  that  in 
the  case  of  Selwood  v.  Mildmay,  the  evi- 
dence was  received  only  for  the  pm-pose 
stated  by  the  Master  of  the  Rolls  in  his 
judgment,  and  not,  as  it  has  been  erro- 
neously supposed,  for  the  purpose  of  show- 
ing that  the  testator,  when  he  used  the 
erroneous  description  of  4  per  cent,  stock, 
meant  to  bequeathe  the  long  annuities, 
which  he  had  purchased  with  the  produce 
of  the  4  per  cent,  stock,  and  that  the  result 
of  the  cSuse  was,  not  to  substitute  another 
specific  subject  in  the  place  of  a  specific 
legacy  which  the  will  purported  to  be- 
queathe ;  —  not  to  substitute  the  long  an- 
nuities, which  the  testator  had  and  did  not 
pui-port  to  give,  for  the  4  per  cent,  bank  an 
nuities,  which  he  had  not,  and  did  purport 
to  give.  The  absence  of  the  fund  purported 
to  be  given  showing  that  a  specific  legacy 
was  not  intended,  other  evidence  was  ad- 
mitted to  show  how  the  mistake  arose ; 
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and  this  being  clearly  shown,  it  was  held 
that  the  legatees  wore  entitled  to  payment 
out  of  the  general  personal  estate."  And 
see  to  the  same  eifect,  Sawrey  v.  Bumncy, 
15  Eng.  Law  &  Eq.  4.  In  Wrotesley  v. 
Adams,  Plowd.  191,  it  is  laid  down  that 
"  there  is  a  diversity  where  a  certainty  is 
added  to  a  tiling  that  is  uncertain,  and 
where  to  a  thing  certain.  For  if  I  release 
all  my  right  in  all  my  lauds  in  Dale,  which 
I  have  by  descent  on  the  part  of  my  fatlier, 
and  I  have  lands  in  Dale  )>y  descent  on 
the  part  of  my  mother,  but  no  lands  by 
descent  on  the  part  of  my  father,  there  the 
release  is  void,  and  so  the  words  of  cer- 
tainty, namely,  which  I  have  by  descent  on 
the  part  of  ray  fatlier,  being  added  to  the 
general  words  which  were  uncertain,  are 
of  effect.  But  if  the  release  bail  been  of 
"VVhiteacre  in  Dale,  which  I  have  by  de- 
scent on  the  part  of  my  father,  and  1  liad 
it  not  by  descent  on  the  part  of  my  father, 
but  otherwise,  yet  the  release  is  goo?l,  for 
the  thing  Avas  certainly  expressed  by  the 
first  words,  in  which  case  the  addition  of 
another  certainty  is  not  necessary,  but 
supei-fluous."  In  Doe  v.  Parkin,  5  Taunt. 
321,  there  was  a  dfevise  of  "all  my  mes- 
suages, &e.  in  T.,  and  now  in  my  own  oc- 
cupation." The  testator  had  two  mes- 
suages in  T.,  of  which  he  occupied  only 
one.  I^d,  that  only  that  one  passed  by 
the  devise.  In  this  case  there  was  certainty 
added  to  what  was  uncertain.  See  per 
Parke,  J.,  in  Doe  v.  Galloway,  5  B.  &  Ad. 
51.  Words  of  certainiij,  however,  as  they 
are  called  in  Plowden,  following  general  or 
uncertriin  Avords,  will  not  be  constnied  as 
restrictive  where  the  effect  of  doing  so 
would  be  to  render  the  general  or  uncertain 
words  wholly  inoperative,  and  where  the 
certain  words  may  lie  rejected  as  Jalsa  de- 
monstratio.  A  testator  devised  to  J.  S. 
'*  all  those  my  three  messuages,  with  the 
gardens,  close  of  land,  and  all  o'ker  my  real 
estate,  whatsoever,  situate  at  Little  Heath, 
in  the  parish  of  P.,  now  in  the  occupation 
of  myself,  and  A  and  B."  At  the  date  of 
the  will,  and  at  the  death  of  the  testator, 
he  was  possessed  of  three  messuages,  with 
gardens,  and  a  close  of  land,  at  Little 
Heath,  Avhich  were  in  the  occupation  of 
himself,  and  A  and  B.  He  had  also  the 
reversion  in  a  house  and  garden,  situate  at 
Little  Heath,  Avhich  Avas  iu  the  occupation 
of  C,  Avho  Avas  entitled  to  it  for  life.  He 
had  no  other  property  in  the  parish  of  P. 
Held,  that  the  house  and  garden  in  the 
occupation  of  C  passed  under  the  general 
devise  to  J.  S.    Doe  v.  Carpenter,  1  Eng. 

[60] 


I^w  &  Eq.  307.  See  also  Nightingall  o, 
sSiith,  1  Exeh.  879.  In  Morrell  v. 
Pislier,  4  Exch.  591,  there  was  a  devise  to 
the  following  effect :  —  "  all  my  leasehold 
farm-house,  homestead,  lands,  and  tene- 
ments at  Headington,  containing  about 
170  acres,  held  under  Magdalen  College, 
Oxford,  and  now  in  the  occupation  of  B, 
as  tenant  to  me."  B  occupied  a  farm  at 
Headington,  Avhieli  was  leased  to  the  tes- 
tator by  Magdalen  College,  and  there-were 
tAvo  parcels  of  land  also  held  by  the  tes- 
tator under  Magdalen  College,  and  situ- 
ated at  Headington,  but  not  in  the  occu- 
pation of  B.  lleld,  that  the  description  of 
the  lands  being  in  the  possession  of ,  B 
could  not  be  rejected  as  falsa  demonstratio, 
and  consequently  the  tAvo  parcels  did  not 
pass  under  the  dcA'iso.  In  tliis  case,  Al- 
derson,  B.,  in  deliA'ering  the  judgment  of 
the  court,  said  :  —  "  The  question  is  not 
what  the  testator  intended  to  have  done, 
but  Avhat  the  Avords  of  the  clause  mean, 
after  applying  to  it  the  established  rules  of 
constmetion.  One  of  these  rules  is,  'Falsa 
demonstratio  non  nocet ; '  another  is,  '  Non 
accipi  dehent  verba  in  demonstrationem  fal- 
saiu,  quce  competunt  in  limitaiionem  veram/ 
The  first  rule  means  that  if  there  be  an 
adequate  and  suflieient  description,  Avith 
convenient  certainty  of  Avhat  was  meant  to 
pass,  a  subsequent  erroneous  addition  will 
not  A'itiate  it.  The  characteristic  of  eases 
Avithin  the  mlo  is  that  the  description,  so 
far  as  it  is  false,  applies  to  no  subject  at 
all ;  and  so  far  as  it  is  tme  applies  to  one 
only.  The  other  nile  means,  that  if  it 
stand  doubtful  upon  the  words  Avhether 
they  import  a  false  reference  or  demonstra- 
tion, or  Avhether  they  be  words  of  restraint 
that  limit  the  generality  of  the  former 
words,  the  laAV  Avill  never  intend  error  or 
falsehood.  If,  therefore,  there  is  some 
land  wherein  all  the  demonstrations  are 
true,  and  some  Avherein  part  are  true  and 
part  ftilsc,  they  shall  be  intended  words  of 
tnie  limitation  to  pass  only  those  lands 
wherein  the  circumstances  are  time.  Whe- 
ther these  maxims,  or  rather  the  first,  has 
been  coiTcctly  apted  upon  in  some  of  the 
decided  cases,  in  which  the  courts  have  pro- 
fessed, or  intended  so  to  do,  need  not  now 
be  inquired  into.  They  certainly  are  ac- 
knowledged rules  of  constmetion.  Is  there 
then,  in  the  present  case,  an  adequate  and 
sufficient  description  of  the  subject  of  thede- 
vise,  so  as  to  enable  us  to  treat  the  descrip- 
tion of  the  land  being  in  the  possession  of 
Bun-OAVs  as  a  false  demonstration,  and  re- 
ject it  accordmg  to  the  first  ride  ■?  Noav  if  wo 


CH.  ij  CONSTRUCTION   AND   INTERPRETATION   OF   CONTRACTS.  *65-*66 

•promise  to  pay  it  on  demand,  and  evidence  that  a  payment  at 
a  future  day  was  intended  is  not  admissible,  (vj) 

There  are  reasons,  although  perhaps  no  direct  authority,  for 
applying  to  the  construction  of  contracts  a  distinction  which  is 
taken  in  respect  of  wills.  If  the  presumption  is  against  the 
apparent  and  natural  effect  of  an  instrument,  it  may  be  rebutted 
by  parol  evidence ;  but  not  so  if  the  legal  presumption  is  with 
the  instrument.  As  if  a  testator  gives  two  legacies  to  the  same 
party,  in  such  a  way  that  the  presumption  of  law  is  that  they 
are  but  one  legacy,  evidence  is  receivable  to  show  that  the  tes- 
tator said  what  he  meant,  and  that  a  double  gift  was  intended. 
But  if  they  are  so  given  that  the  law  holds  that  what  is  twice 
given  was  meant  to  be  twice  given,  evidence  is  not  receivable 
to  show  that  but  a  single  gift  was  intended,  (x) 

Where  the  agreement  between  the  parties  is  one  and  entire, 
and  only  a  part  of  this  is  reduced  to  writing,  it  would  seem  that 
the  residue  may  be  proved  by  extrinsic  evidence,  [y)     *And  if 


read  the  language  of  the  devise  in  its  ordi- 
nary and  obvious  sense,  it  is  a  gift  first,  of 
'  all  his  leasehold  farm-house,  homestead, 
lands,  and  tenements  at  Headington,  held 
under  Magdalen  CoUdfe,  and  occupied  by 
Burrows.'  There  is  no  doubt  that  the 
farm-house  passed,  for  it  was  a  '  leasehold, 
and  in  the  occupation  of  Buitows  ; '  and 
if  there  was  one  acre,  and  one  only,  of  that 
character,  and  that  was  not  in  the  posses- 
sion of  Burrows,  that  would  have  passed, 
and  the  description  would  have  been  re- 
jected as  inapplicable  to  any  such.  The 
will  then  professes  to  give  all  the  testator's 
lands  and  tenements  at  Headington,  lease- 
hold under  the  college,  containing  about 
170  acres,  in  the  possession  of  Burrows. 
The  description  by  acreage  defines  noth- 
ing, for  it  is  inapplicable  to  any  subject, 
[whether  the  two  parcels  were  added  or 
not,  the  amount  would  have  been  very 
different  from  170  acres,]  and  therefore 
that  may  be  rejected,  and  then  there  is 
nothing  to  define  any  lands  in  particular. 
The  second  maxim  then  applies,  and  all 
the  demonstrations  here  being  true  as  to 
the  rest  of  the  land,  exclusive  of  these  two 
parcels,  and  part  only  being  tnie  as  to 
these  parcels,  they  do  not  pass."  See  also, 
Doe  V.  Bower,  3  B.  &  Ad.  453 ;  Bac. 
Max.  Reg.  13 ;  Doe  v.  Hubbard,  15  Q.  B. 
227 ;  Newton  v.  Lucas,  6  Sim.  54. 

(w)  Warren  v.  Wheeler,  8  Mete.  97 ; 
Atwood  V.  Cobb,  16  Pick.  227 ;  Ryan  v. 
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Hall,  13  Mete.  520  ;  Thompson  v.  Ketch- 
am,  8  Johns.  189;  Bany  v.  Ransom,  2 
Kern.  462.  But  a  promise  to  do  some- 
thing other  than  to  pay  money,  no  time 
being  expressed,  means  a  promise  to  do  it 
within  a  reasonable  time.  "V%irren  v. 
AVheeler,  8  Mete.  97.  And  in  such  a  case, 
it  seems  that  a  contemporaneous  verljal 
agreement  that  the  matter  stipulated  for  in 
a  written  agreement  should  be  done  at  a 
particular  time,  would  be  admissible  as 
bearing  upon  the  question  of  reasonable 
time.  Per  Shaw,  C.  J.,  in  Atwood  v. 
Cobb,  16  Pick.  231.  And  see  Barringer 
V.  Sneed,  3  Stew.  201 ;  Simpson  v.  Hen- 
derson, M.  &  Malk.  300. 

(x)  Hall  V.  Hill,  1  Connor  &  Lawson, 
120,  1  Drury  &  Warren,  94.  -See  also, 
Spence  on  the  Equitable  Jurisdiction  of 
the  Com-t  of  Chanceiy,  vol.  1,  p.  565,  et 
sey.,  where  this  point  is  fully  examined,  and 
the  authorities  cited. 

{y)  In  Jeffery  v.  Walton,  1  Stark.  267, 
in  an  action  for  not  taking  proper  care  of 
a  horse  hired  by  the  defendant  of  the 
plaintiflf,  the  following  memorandum,  made 
at  the  time  of  hiring,  was  offered  in  evi- 
dence :  —  "  Six  weeks  at  two  guineas  — 
Wm.  Walton,  jun'r."  Lord  Ellenborough 
regarded  the  memorandum  as  incomplete, 
but  conclusive  as  far  as  it  went.  "  The 
written  agreement," said  he,  "merely reg- 
ulates the  time  of  hiring  and  the  rate  of 
payment,  and  I  shall  not  allow  any  evi- 
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there  are  contemporaneous  writings  between  the  same  parties, 
so  far  in  relation  to  the  same  subject-matter  that  they  may  be 
deemed  part  and  parcel  of  the  contract,  although  not  referred  to 
in  it,  they  may  be  read  in  connection  with  it;  (z)  but  not  so  as 
to  affect  a  third  party  who  relied  upon  the  contract,  and  knew 
nothing  of  these  other  writings. 

Recitals  in  an  instrument  may  be  qualified  or  contradicted  by 
extrinsic  evidence,  if  the  law  of  estoppel  does  not  prevent.  So 
the  date  of  an  instrument,  (a)  or  the  amount  of  the  considera- 
tion paid,  (b)  may  be  varied  by  testimony.  And  an  instrument 
may  be  shown  to  be  void  and  without  legal  existence  or  efficacy, 
as  for  want  of  consideration,  (c)  or  for  fraud,  (d)  or  duress,  or 
any  incapacity  of  the  parties,  (e)  or  any  illegality  in  the  agree- 
ment. (/)  In  the  same  way,  *extrinKic  evidence  may  show  a 
total  discharge  of  the  obligations  of  the  contract;  or  a  new 
agi-eement  substituted  for  the  former,  which  it  sets  aside ;  (g)  or 


dence  to  be  given  by  the  plaintiff  in  con- 
tradiction of  these  terms,  but  I  am  of 
opinion  that  it  is  competent  to  the  plaintiff 
to  giye  in  evidence  suppletoiy  matter  as  a 
part  of  the  agreement."  See  Ivnapp  v. 
Harden,  6  C.  &  P.  745 ;  Deshon  v.  Mer- 
chants Ins,  Co.  11  Mete.  199;  Edwards 
;;.  Goldsmith,  16  Penn.  St.  43  ;  Coates  v. 
Sangston,  5  Maryl.  121 ;  Ivnight  v.  Knotts, 
8  Rich.  Law,  35.  Also,  Heatherly  v.  Eec- 
ord,  12  Texas,  49. 

(z)  In  Colbourn  v.  Dawson,  4  Eng. 
Law  &  Eq.  378,  the  plaintiffs  wi'ote  to  the 
defendant :  "  We  are  doing  business  with 
B,  and  require  a  guar.inty  to  the  amount 
of  £200,  and  ho  refers  us  to  you."  De- 
fendant wrote  in  answer :  "  I  have  no 
objection  to  become  secm-ity  for  B.,  and 
subjoin  a  memorandum  to  that  effect." 
The  memorandimi  subjoined  was :  "  I 
hereby  engage  to  guai'anty  to  Messrs.  Col- 
bourn, u'on-mastcrs,  £200  for  iron  received 
from  them  for  B.,  a.s  annexed."  Held,  that 
these  tlu-ee  documents  should  be  read 
together,  and  that  the  words,  "  we  are 
doing  business,"  taken  with  the  rest, 
showed  that  the  consideration  for  the 
defendant's  undertaking  was  that  the  plain- 
tiff should  continue  to  supply  B.  ivith 
goods,  and  that  there  was  therefore  a  good 
consideration.  See  also.  Hunt  v.  Frost,  4 
Cush.  54 ;  Hanford  v.  Eogers,  11  Barb.  18 ; 
Shaw  V.  Leavitt,  3  Sandf  Ch.  163;  Gam- 
mon V.  Freeman,  31  Maine,  243 ;  Kenyon 
V.  Nichols,  1  Rhode  Isl.  411. 
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(a)  Brecku.  Cole,  4  Sandf  79  ;  Abrams 
V.  Pomeroy,  13  111.  133  ;  Hall  v.  Cazenove, 
4  East,  477.  Where,  however,  the  date  is 
refen-ed  to  in  the  body  of  the  instrument, 
as  fixing  the  time  of  payment,  as  where 
there  is  a  promiselto  pay  money  or  to  do 
some  act  "  in  sixty  days  from  date,"  the 
date  cannot  be  altered  or  varied  by  parol 
evidence.     Joseph  v.  Bigelow,  4  Cush.  82. 

(6)  Clifford  V.  TuiTcll,  1  You.  &  Col. 
Cas.  in  Ch.  138;  Eex  v.  Scammonden,  3 
T.  R.  474 ;  Bclden  v.  Seymour,  8  Conn. 
304.  As  to  the  effect  of  the  recital  in  a 
deed  of  conveyance  of  the  pavment  of  the 
consideration-money,  as  evidence  of  such 
paj-ment,  the  English  and  American  au- 
thorities differ,  the  foimer  holding  such 
recital  to  be  conclusive  evidence,  and  the  lat- 
ter only  privid  facie.  See  the  cases  col- 
lected and  an-anged  in  1  Gr.  Ev.  §  26, 
n.  (1). 

(c)  Erwin  v.  Saunders,  1  Cow.  249 ; 
Foster  v.  Jolly,  1  Cr.  M.  &  Ros.  703. 
The  case  of  Bowers  v.  Hurd,  10  Mass.  427, 
so  far  as  it  contains  a  contrary  doctrine, 
has  been  overmled.  See  Hill  v.  Buckmin- 
ster,  5  Pick.  391 ;  Parish  v.  Stone,  14  id. 
198. 

(d)  Erwin  v.  Saunders,  1  Cow.  249 ; 
Van  Valkenburgh  !;.  Roun,  12  Johns.  337. 

(e)  Mitchell  v.  Kingman,  5  Pick.  431. 
//)  Collins  V.  Blantem,  2  AVils.  347. 
Ig)  Munroe  v.  Perkins,   9  Pick.   298  ; 

Goss  u.  Lord  Nugent,   5  B.  &  Ad.  58; 
Davis  V.  TaUcot,2  Kern.  184. 
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that  the  time  when,  {h)  or  the  place  where,  (i)  certain  things 
were  to  be  done,  had  been  changed  by  the  parties ;  or  that  a 
new  contract,  which  was  additional  and  supplementary  to  the 
original  contract,  had  been  made  ;  (j)  or  that  damages  had  been 
waived,  (k)  or  that  a  new  consideration,  in  addition  to  the  one 
mentioned,  has  been  given,  if  it  be  not  adverse  to  that  named 
in  the  deed.  (I)  And  if  no  consideration  be  named,  one  may  be 
proved,  (m) 

A  receipt  for  money  is  peculiarly  open  to  evidence.  It  is 
only  primd  facie  evidence  either  that  the  sum  stated  has  been 
paid,  or  that  any  sum  whatever  was  paid.  (»)  It  is  in  fact  not 
regarded  as  a  contract,  and  hardly  as  an  instrument  at  all,  and 
has  but  little  more  force  than  the  oral  admission  of  the  party 
receiving.  But  this  is  true  only  of  a  simple  receipt.  It  often 
happens  that  a  paper  which  contains  a  receipt,  or  recites  the 
receiving  of  money  or  of  goods,  contains  also  terms,  condi- 
tions, and  agreements,  or  assignments.  Such  an  instrument, 
as  to  every  thing  but  the  receipt,  is  no  more  to  be  affected  by 
extrinsic  evidence  than  if  it  did  not  contain  the  receipt;  but  as 
to  the  receipt  itself,  it  may  be  varied  or  contradicted  by  extrin- 
sic testimony,  in  the  same  manner  as  if  it  contained  nothing 
else,  (o) 

If  a  contract  refer  to  principles  of  science,  or  art,  or  use  *the 
technical  phraseology  of  some  profession  or  occupation,  or  com- 
mon words  in  a  technical  sense,  or  the  words  of  a  foreign  lan- 
guage, their  exact  meaning  may  be  shown,  as  we  have  already 

(h)  Keating  v.  Price,  1  Johns.  Cas.  22  ;  tenden,  9  Conn.  401 ;  Straton  v.  Kastall, 

Dearborn  v.   Cross,   7   Cow.  48  ;  Neil  v.  2  T.  R.  366  ;  Ryan  v.  Rand,  6  Post.  12. 
Cheves,  1  Bailey,  537  ;  CufF  v.  Penn,  1         (o)  Where  in  a  receipt  money  was  ae- 

M.  &  S.  21.  knowledged  to  have  been  received  "for 

(i)  Robinson  v.  Batchelder,  4  N.  H.  40.  safe-keeping,"  it  was  hdd  that  no  evidence 

U)  JcfFery  v.  Walton,  1  Stark.  267.  was'  admissible  to  show  that  the  money 

Yk)  Flemming  v.  Gilbert,  3  Johns.  528.  was    not  deposited  for  safe-keeping,  but 

\l)  Clifford  V.  Turrell,  1  Y.  &  Coll.  Cas.  was   in   discharge   of  a  debt.     Tisloe  v. 

in  Ch.  1 38  ;  Bedell's  ca.se,  7  Rep.  133  a  ;  Graeter,  1  Blackf .  353.    See  also,  Egleston 

Shaw  w.  Leavitt,  3  Sandf.  Ch.   163,173;  u.  Knickerbacker,  6  Barb.  458;  Smiths. 

Villers  v.  Beamont,  Dyer,  146  a;  Doe  d.  Brown,  3  Hawks,  580;  May  v.  Babcock, 

Milbumt).  Salkeld,  Willes,677.  4   Ohio,  346;  Stone  v.  Vance,  6   Ham. 

(m)  Pott !;.  Todhnnter,  2  Coll.  76.  (Ohio),  246  ;    Wood  «.    PeiTy,   Wright, 

(n)  Dutton  v.  Tildon,  13  Penn.  St.  46  ;  (Ohio),  240 ;  Graves  v.  Harwood,  9  Barb. 

Bell  V.  Bell,   12   Penn.   St.   235  ;   Kirk-  477  ;    Wayland  v.  Mosely,  5  Ala.  430  ;  * 

Patrick  y.   Smith,  10  Humph.  188;  Cole  O'Brien  «.  Gilchrist,  34  Maine,  544. 
V.  Taylor,  2  N.  Jer.  59 ;  S'uUer  v.  Crit- 
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remarked,  by  the  testimony  of  "  experts,"  who  are  persons  pos- 
sessing the  peculiar  knowledge  and  skill  requisite  for  the  inter- 
pretfition  of  the  contract,  (p)  It  may  be  added  that  the  testi- 
mony of  the  experts  is  so  far  a  matter  for  the  jury,  that  if  it  be 
contradictory  and  conflicting,  or  uncertain,  it  is  to  be  weighed 
by  them.  But  the  legal  effect  of  the  words  or  phrases,  when 
their  meaning  is  ascertained  by  experts,  belongs  to  the  construc- 
tion of  the  contract,  and  is  for  the  court,  (q) 

Questions  depending  upon  the  construction  or  interpretation 
of  a  contract  sometimes  arise  between  third  parties,  who  had 
no  privity  or  participation  in  the  original  contract,  and  nothing 
to  do  with  the  language  used  in  it.  In  such  cases,  much  of  the 
reason  which  prohibits  the  introduction  of  'extrinsic  evidence 
fails,  and  with  it  the  prohibition  fails.  It  would  be  obviously 
unjust  to  hold  these  parties  responsible  for  words  which  neither 
of  them  selected  or  adopted,  or  had  any  power  to  exclude  or  to 
qualify.  They  may  therefore  show  by  extrinsic  evidence  what 
the  agreement  between  the  original  parties,  which  purports  to  be 
expressed  by  the  written  contract,  really  was,  so  far  as  this  is 


{/))  Goblet  V.  Beechey,  3  Sim.  24  ;  Wig- 
ram  on  Wills,  Appendix,  No.  1  ;  Masters 
V.  Masters,  1  P.  Wms.  425 ;  NoiTnan  v. 
Morrell,  4  Ves.  769  ;  Shore  v.  Wilson,  9 
CI.  &  Fin.  511  ;  Cabarga  v.  Seeder,  17 
Penn.  St.  514.  The  court  may  always  in- 
form itself  ijy  means  of  books  and  treatises 
as  to  the  meaning  of  the  terms  used  in  an 
instrument,  especially  where  that  instru- 
ment is  ancient,  or  uses  scientific  terms. 
Per  Tiiidall,  C.  J.,  in  Shore  v.  Wilson,  9 
CI.  &  Fin.  568  ;  per  Ei/re,  C.  B.,  in  At- 
torney-General V.  Plato  Glass  Co.  1  Anst. 
39,  44. 

(q)  In  Armstrong  II.  Burrow.':,  6  Watts, 
266,  where  the  only  matter  in  dispute  was 
as  to  the  date  of  a  recei|>t  given  by  the 
plaintiff,  the  date  being  illegible,  the  court 
upon  the  trial  assumed  an  exclusive  right 
to  decipher  the  instrument,  and  to  deter- 
mine the  date,  upon  the  evidence  given. 
Upon  error,  Gibson,  C.  J.,  in  reversing  the 
judgment  of  the  court  below,  said  :  — 
"  That  the  court  assumed  an  exclusive 
right  to  decipher  the  contested  letters  is 
both  true  and  fatal.  It  doubtless  belongs 
■  to  it  to  interpret  the  meaning  of  written 
words  ;  but  this  extends  not  to  the  Icttirs, 
for  to  interpret  and  to  decipher  are  differ- 
ent things.     A  writing  is  read  before  it  is 
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expounded,  and  the  ascertainment  of  the 
words  is  finished  before  the  business  of 
exposition  begins.  If  the  reading  of  the 
judge  were  not  matter  of  fact,  witnesses 
would  not  be  heard  in  contradiction  of  it ; 
and  though  he  is  supposed  to  have  pecu- 
liar skill  in  the  meaning  and  construction 
of  language,  neither  liis  business  nor  learn- 
ing is  supposed  to  give  him  a  superior 
knowledge  of  figures  or  letters.  His  right 
to  interpret  a  paper  written  in  Coptic 
characters  would  be  the  same  that  it  is  to 
interpret  an  English  writing ;  yet  the  words 
would  be  approached  only  through  a  trans- 
lation. The  jui-y  were,  therefore,  not  only 
legally  competent  to  read  the  disputed 
word,  but  bound  to  ascertain  what  it  was 
meant  to  reijresent."  See  Cabarga  v. 
Seeger,  17  Penn.  St.  514;  Jackson  v. 
Ransom,  18  Johns.  107  ;  Sheldon  l\  Ben- 
ham,  4  Hill,  129  ;  Dana  v.  Fiedler,  2  Ker- 
nan,  440.  In  Kemon  v.  Hayward,  2  Ad.  & 
El.  666,  it  is  said  that  a  question  arising 
at  Nisi  Prius,  before  Lord  Demnan,  from 
the  obscurity  of  the  handwriting,  what  the 
words  of  a  written  instrument  produced  in 
evidence  really  were,  his  lordship  decided 
the  question  himself,  and  refused  to  have 
it  put  to  the  jury. 
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necessary  to  establish  their  actual  rights,  and  to  do  full  justice 
between  them,  (r) 

The  rule  in  relation  to  extrinsic  evidence  prohibits  the  'admis- 
sion of  oral  testimony  "  to  contradict  or  vary  "  the  terms  of  a 
valid  written  contract.  Therefore,  there  is  nothing  in  this  rule 
to  prevent  the  introduction  of  such  testimony  for  the  purpose 
of  explaining-  the  contract.  But  here  a  distinction  is  taken, 
which,  if  it  did  not  originate  with  Lord  Bacon,  was  first  clearly 
stated  by  him ;  it  is  the  distinction  between  a  patent  ambiguity 
and  a  latent  ambiguity,  [s) 


(r)  Rex  V.  Scammonden,  3  T.  R.  474  ; 
Rex  V.  Laindon,  8  T.  R.  379  ;  Taylor  v. 
Baldwin,  10  Barb.  582;  lirider  v.  LafFcr- 
ty,  1  Whart.  303.  The  parties  to  an  in- 
strument may  show  the  true  character  of 
the  transaction  between  them  in  contro- 
versies with  strangers.  Strader  v.  Lam- 
beth, 7  B.  Men.  589;  Reynolds  v.  Mag- 
ness,  2  Iredell,  26 ;  Venable  v.  Thompson, 
11  Ala.  147. 

(s)  The  iTile  as  to  latent  and  patent  am- 
higuities  has  been  regarded  as  furnishing  a 
decisive  test  by  which  to  determine  in  all 
cases  whether  extrinsic  evidence  is  admis- 
sible to  aid  in  the  intei-prctation  and  con- 
struction of  a  written  instrument.  It  has 
been  looked  upon  as  covering  the  whole 
ground  of  the  admission  of  extrinsic  evi- 
dence, and  the  confusion  which  has  ex- 
isted upon  this  subject  is  attributable  in  a 
msat  degree  to  the  loose  and  uncertain 
infcnings  attached  to  the  terms  latent  and 
patent  ambiguities.  The  term  ambiguity 
itself,  which  properly  means  the  having 
two  meanings,  is  misapplied  when  used  to 
comprehend  all  doubts  and  uncertainties 
in  respect  to  the  meaning  of  written  in- 
struments. As  the  term  patent  has  been 
understood,  it  is  not  true,  that  a  patent 
ambiguity  '  is  unexplainable  by  extrinsic 
evidence.  Where  words  are,  in  the  truest 
sense  of  the  tei-m,  ambiguous,  that  is,  have 
double  meanings,  not  simply  double  ap- 
plications, as  mere  names,  the  uncer- 
tainty is  inlierent  in  the  word,  and  is  of 
course  necessarily  patent.  Thus  the  word 
"  freight,"  as  it  was  remarked  by  Mr.  Jus- 
tice Stori/,  in  Peisch  v.  Dickson,  1  Mason, 
10,  is  susceptible  of  two  meanings,  and  it 
might  be  doubtful  on  the  face  of  an  instru- 
ment whether  it  referred  to  goods  on 
board  a  ship,  or  to  an  interest  in  its  earn- 
ings. There  can  beno  doubt  that  in  such 
a  case  extrinsic  evidence  of  the  circum- 
stances under  which  the  instrament  was 
made  would  be  admissible  to  remove  the 
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doubt  or  uncertainty.  See,  also,  as  to  the 
meaning  of  the  word  "port,"  DeLongue- 
mere  v.  N.  Y.  Fire  Jns.  Co.  10  Johns. 
,120.  So  although  a  devise  or  grant  to 
"  one  of  the  sons  of  A."  he  having 
several  sons,  would  be  void  for  uncertainty, 
(Altham's  case,  8  Rep.  155  a,)  yet  there 
is  no  reason  why  a  devise  "  to  one  of  the 
sons  of  A."  he  being  dead,  and  having 
only  one  son,  would  not  be  good.  Wig- 
ram  on  Wills,  sec.  79.  Here  a  patent  am- 
biguity would  be  removed  by  evidence  of 
extrinsic  facts.     In  Price  v.  Page,  4  Ves. 

679,  there  was  a  legacy  to  Price, 

the  son  of  Price.     The  plaintiff 

was  the  only  claimant.  He  was  a  son  of 
a  niece  of  "the  testator,  the  only  relation 
of  the  name  of  Price,  and  lived  upon 
terms  of  intimacy  with  the  testator.  He 
was  held  entitled.  —  The  rule  that  no  evi- 
dence is  admissible  to  remove  a  patent 
ambiguity  would  be  strictly  coiTcct,  if  by 
patent  ambiyuity  we  mean  that  state  of 
uncertainty  which  exists  where  it  is  per- 
fectly clear  from  the  face  of  the  instru- 
ment to  be  construed,  either  that  no  cer- 
tain subject  has  been  selected,  upon  which 
the  instrument  can  operate  or  take  effect, 
or  that  no  certain  person  or  persons  have 
been  selected  to  be  benefited  or  affected  by 
the  instnimcnt,  or  that  no  certain  purpose 
has  been  indicated  in  respect  to  the  subjects 
or  obj  eets .  Thus,  a  devise  to  "  twenty  of  the 
poorest  of  the  testator's  kindred,"  is  void 
for  uncertainty.  Webb's  case,  1  Rol.  Abr. 
609.  So  a  bequest  of  "  some  of  my  best 
linen."  Peck  v.  Halsey,  2  P.  Wms.  387. 
So  also,  a  devise  to  this  effect :  "  I  re- 
quest a  handsome  gratuity  to  be  given  to 
each  of  my  executors."  Jubber  v.  Jub- 
ber,  9  Sim.  503.  So  a  devise  to  the 
"  best  men  of  the  White  Towers."  Year- 
Book,  49  Ed.  3,  cited  in  Winter  v.  Pertatt, 
9  CI.  &  Fin.  688.  So  a  bequest  of  a  leg- 
acy to  be  distributed  "among  the  real 
distressed  private  poor  of  Talbot  county," 
*  [65] 
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*  "  There  be  two  sorts  of  ambiguities  of  words  ;  the  one  is 
ambiguitas  patens,  and  the  other  latens.     Patens  is  that  which 


there  being  no  discretion  given  to  the  ex- 
ecutors. Trippe  V.  Frazier,  4  H.  &  Johns. 
446.  The  same  would  be  true  of  a  be- 
quest, "to  be  applied  towards  feeding:, 
clothing,"  &f.,  the  poor  children  of  C. 
count}',  wliich  attencl  the  poor  or  charity 
school  established  at  H.,  in  said  county. 
Dashiell  r.  Attorney-General,  6  H.  & 
Johns.  1 .  See  also,  Dashiell  v.  Attorney- 
General,  5  H.  &  Johns.  392;  Beal  r.  Wy- 
man.  Styles,  240  ;  Jackson  v.  Craig,  3  Eng. 
Law  &  Eq.  173;  Baker  v.  Newton,  2 
Beav.  112;  Eowler  v.  Garlike,  1  Ens.  & 
Mvl.  232;  Attorney-General  v.  Sihthorp, 
2  i-ius.  &  Mvl.  107  ;  Jlason  v.  Eobinson, 
2  Sim.  &  St'u.  295  ;  Winter  v.  Perratt,  9 
CI.  &  Fin.  606  ;  IDoe  v.  Carcw,  2  Q.  B. 
317  ;  Weatherhead's  lessee  ik  Baskcrville, 
H  How.  329.  In  very  few  cases,  how- 
ever, will  it  be  perfectly  clear  upon  the 
face  of  the  instrument  that  the  iiitejit  is  so 
wice/iain,  that  no  evidence  of  extrinsic 
flirts  can  make  it  certain.  —  The  term 
"latent  ambiguity''  is  used  vciy  loosely 
to  mean  any  doubt  or  uncertainty  raised 
by  extrinsic  evidence,  and  very  frequently 
there  is  a  failure  to  distinguish  between 
cases  where  a  description  is  equally  ap- 
plicable to  either  one  of  two  or  more  per- 
sons, or  of  two  or  more  things,  and  the 
other  cases  in  which  a  doubt  is  raised  by 
extrinsic  facts,  such  as  eases  of  dcfecti\e 
and  inaccurate  description.  This  distinc- 
tion is  of  great  conse(picure,  especially  in 
reference  to  the  kind  of  evidence  admis- 
sible to  remove  the  doubt  or  uncertainty, 
for  it  is  only  in  the  case  of  the  double  ap- 
plication of  words  of  description  that  evi- 
dence of  intention  direct  is  admissible  to 
remove  the  uncertainty.  It  may  be  shown 
which  of  two  or  more  persons  or  things 
was  intended  by  a  description  equally  ap- 
plicable to  all.  Altham's  ca,se,  8  Rep. 
155  a;  Jones  v.  Newman,  1  Wm.  Bl.  60; 
Doe  u.  ilorgan,  1  Cr.  &  M.  235  ;  Doe  v. 
Allen,  12  Ad.  &  El.  451 ;  Osborn  v. 
Wise,  7  C.  &  P.  761 ;  Blundell  v.  Glad- 
stone, 12  Eng.  Law  &  Eq.  52 ;  Careless  r. 
Careless,  19  Ves.  601  ;  Carruthers  v.  Shed- 
don,  6  Taunt.  14  ;  Waterman  u.  Johnson, 
13  Pick.  261.  But  sec  as  to  latent  ambi- 
guity, in  case  of  sheriffs'  sales.  Mason  v. 
White,  11  Barb.  174.  In  Doe  d.  Gord  v. 
Needs,  2  M.  &  W.  129,  the  law  with  re- 
spect to  the  admission  of  extrinsic  evi- 
dence, in  the  case  of  latent  ambiguities, 
is  laid  down  with  great  clearness  by  Parke, 
B.  The  testator  in  that  case  devised  a 
house  to  George  Gord,  the  son  of  George 
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Gord  ;  another  to  George  Gord,  the  son  of 
Gord.  He  also  bequeathed  a  legacy  to 
George  Gord,  the  soji  of  John  Gord.  The 
question  was,  whether  evidence  was  ad- 
missible to  show  that  the  testator  intended 
that  the  house  devised  to  "  George  Gord, 
the  son  of  Gord,"  should  go  to  George, 
the  son  of  George  Gord.  Parke,  B.,  said 
—  "  If,  upon  the  face  of  the  devise,  it  had 
been  uncertain  whether  the  devisor  had 
selected  a  particular  object  of  his  bounty, 
no  evidence  would  have  been  admissible 
to  prove  that  he  intended  a  gift  to  a  cer- 
tain individual ;  such  would  have  been  a 
case  of  ambiguitas  patens,  within  the  mean- 
ing of  Lord  Bacon's  rule,  which  ambi- 
guity could  not  be  holpen  by  averment ; 
for  to  allow  such  evidence  would  be,  with 
respect  to  that  subject,  to  cause  a  parol 
will  to  operate  as  a  wa'itten  one,  or,  adopt- 
ing the  language  of  Lord  Bacon,  '  to 
make  that  pass  without  writing  which  the 
law  appointeth  shall  not  pass  but  by  virit- 
ing.'  But  here  on  the  face  of  the  devise 
no  such  doubt  arises.  There  is  no  blank 
before  the  name  of  Gord  the  father,  which 
might  have  occasioned  a  doubt  whether 
the  devisor  had  finally  fixed  on  any  cer- 
tain person  in  his  mind.  The  devisor  has 
clearly  selected  a  particular  individual  as 
the  devisee.  Let  us  then  consider  what 
would  have  been  the  case  if  there  had 
been  no  mention  in  the  will  of  any  other 
George  Gord,  the  son  of  a  Gord ;  on  that 
supposition  there  is  no  doubt,  uponUhe 
authorities,  but  that  evidence  of  the  testa- 
tor's intention,  as  proved  by  his  declara- 
tions, would  have  been  admissible.  Upon 
the  proof  of  extrinsic  facts,  which  is 
always  allowed,  in  order  to  enable  the 
court  to  place  itself  in  the  situation  of  the 
devisor,  and  to  construe  his  will,  it  would 
have  appeared  that  there  were  at  the  date 
of  the  will  two  persons,  to  each  of  whom 
the  description  would  be  equally  applica- 
ble. This  clearly  resembles  the  case  put 
by  Lord  Bacon  of  a  latent  ambiguity,  as 
where  one  grants  his  manor  of  S.  to  J.  F. 
and  his  heirs,  and  the  truth  is  that  he  has 
the  manors  both  of  North  S.  and  South 
S.;  in  which  case  Lord  Bacon  says,  'it 
shall  be  holpen  by  averment  whether  of 
them  was  that  which  the  |)arty  intended 
to  pass.'  The  case  is  also  exactly  like 
that  mentioned  by  Lord  Coke  in  Altham's 
case,  8  Rep.  155  a;  'if  A  levies  a  fine  to 
William,  Iiis  son,  and  A  has  two  sons 
named  William,  the  averment  that  ;'(  was 
his  intent  to  levy  the  fine  to  the  younger  is 
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*  appears  to  be  ambiguous  upon  the  deed  or  instrument ;  lai.ens 
is  that  which  seemeth  certain,  and  without  ambiguity,  *for  any 
thing  that  appeareth  upon  the  deed  or  instrument;  but  there  is 
some  collateral  matter  out  of  the  deed  that  breedeth  the  ambi- 
guity. Ambiguitas  patens  is  never  holpen  by' averment,  and  the 
reason  is,  because  the  law  will  not  couple  and  mingle  matter  of 
specialty,  which  is  of  the  higher  account  with  matter  of  aver- 
ment, which  is  of  inferior  account  in  law ;  for  that  were  to 
make  all  deeds  hollow,  and  subject  to  averments,  and  so,  in 
effect,  that  to  pass  without  deed,  which  the  law  appointeth 
shall  not  pass  but  by  deed.  Therefore,  if  a  man  give  land  to 
J.  D.  et  J.  S.,  et  hceredibus,  and  do  not  limit  to  whether  of  their 
heirs,  it  shall  not  be  supplied  by  averment  to  whether  of  them 
the  intention  was  the  inheritance  should  be  limited.     But  if  it 


good,  and  stands  well  with  the  words  of  the 
fine.'  Another  case  is  put  in  Counden  v. 
Gierke,  Hob.  32,  wliich'  is  in  point;  'if 
one  devise  to  his  son  John,  where  he  has 
two  sons  of  that  name,'  and  the  same  rule 
was  acted  upon  in  the  recent  ease  of  Doe 
V.  Morgan,  1  C.  &  M.  235.  The  charac- 
teristic of  all  these  cases  is,  that  the  words 
of  the  will  do  describe  the  object  or  sub- 
ject intended;  and  the  evidence  of  the 
declarations  of  the  testator  has  not  the 
effect  of  varying  the  instniment  in  any 
way  whatever ;  it  only  enables  the  court 
to  reject  one  of  the  subjects  or  objects  to 
which  the  description  in  the  will  applies ; 
and  to  determine  which  of  the  two  the  tes- 
tator understood  to  be  signified  by  the 
description  which  he  used  in  the  will. 
.  .  .  .  There  would  have  been  no 
doubt  whatever  of  the  admissibility  of 
evidence  of  the  devisor's  intention,  if  the 
devise  to  '  Greorgo,  the  son  of  Gord,'  had 
stood  alone,  and  no  mention  had  been 
made  in  the  will  of  George,  the  son  of 
John  Gord,  and  George,  the  son  of  George 
Gord.  But  does  the  circumstance  that 
there  are  two  persons  named  in  the  will, 
each  answering  the  description  of  '  George, 
the  son  of  Gord,'  prevent  the  application 
of  this  rule  ?  We  are  of  opinion  that  it 
does  not.  In  truth,  the  mention  of  per- 
sons by  those  descriptions  in  other  parts 
of  the  will  has  no  more  effect,  for  tliis 
purpose,  than  proof  by  extrinsic  evidence 
of  the  existence  of  such  persons,  and  that 
they  were  known  to  the  devisor,  would 
have  had ;  it  shows  that  there  were  two 
persons,  to  cither  of  whom  the  description 
in  question  would  be  applicable,  and  that 
such  two  persons  were  both  known ;  and 


the  present  case  really  amounts  to  no 
more  than  this,  that  the  person  to  whom 
the  imperfect  description  appears  on  the 
parol  evidence  to  apply  is  described  in 
other  parts  of  the  same  will  by  n  more 
full  and  {jerfect  description,  which  excludes 
any  other  object  than  himself."  Evidcuce 
of  intention  may  be  admitted,  where  there 
are  two  persons  of  the  same  name,  father 
and  son,  although  the  son  has  the  addi- 
tion of  j'wn'r  to  his  name.  Coit  v.  Stark- 
weather, 8  Conn.  289.  See  Doe  v.  West- 
lake,  4  B.  &  Aid.  57.  If  in  cases  of 
latent  ambiguity  the  intent  of  the  parties 
is  not  ascertained,  the  instrument  is  void 
for  uncertainty.  Eichardson  v.  Watson, 
4  B.  &  Ad.  787  ;  Cheyney's  case,  5  Rep. 
68  b.  Much  will  be  gained  in  point  of 
accuracy,  it  is  conceived,  by  restricting 
the  term  latent  ambiguity  to  the  case  where 
words  of  description  have  a  double  appli- 
cation. Indeed,  it  is  so  restricted  by 
Alderson,  B.,  in  Smith  v.  Jeffyres,  15  M. 
&  W.  562.  If  thetenm  is  so  restricted,  we 
then  have  the  cases  of  latent  ambiguities 
proper,  in  wliich  alone  evidence  of  inten- 
tion direct  is  admissible.  All  other  uncer- 
tainties, whether  patent  or  latent,  in  the 
ordinary  sense  of  those  terms,  must  be 
removed  by  the  same  kind  of  evidence, 
namely,  by  placing  the  court  which  is  to 
construe  an  itLstrument  as  nearly  as  pos- 
sible in  the  situation  of  the  author  of,  or 
parties  to,  such  instrument.  The  rule  of 
patent  and  latent  ambiguities,  then,  falls 
to  the  ground,  as  furnishing  a  decisive 
test  by  which  to  determine  in  all  cases 
whether  evidence  may  be  admitted  to 
explain  a  written  instrument. 

[67] 


73* 


THE   LAW   OF   CONTRACTS. 


[part  II. 


be  ambiguitas  Mens,  then  otherwise  it  is :  as  if  I  grant  my 
manor  of  S.  to  J.  F.  and  his  heirs,  here  appeareth  no  ambiguity, 
at  all ;  but  if  the  truth  be,  that  I  have  the  manors  both  of 
South  S.  and  North  S.,  this  ambiguity  is  matter  in  fact ;  and, 
therefore,  it  shall  be  holpen  by  averment,  whether  of  them  was 
that  the  party  intended  should  pass."  {t) 

The  rules  of  Lord  Bacon  rest  entirely  upon  the  principle  that 
the  law  will  not  make,  nor  permit  to  be  made,  for  parties,  a 
contract  other  than  that  which  they  have  made  for  themselves. 
They  can  have 'no  other  basis  than  this;  and  so  far  as  they 
carry  this  principle  into  effect  they  are  good  rules,  and  no  far- 
ther. For  it  is  this  principle  which  underlies  the  whole  law  of 
construction,  and  originates  and  measures  the  value  of  all  its 
rules.  Thus,  if  a  contract  be  intelligible,  and  evidence  shows 
an  uncertainty,  not  in  the  contract,  but  in  its  subject-matter  or 
its  application,  other  evidence  which  will  remove  this  uncer- 
tainty is  admissible,  (m)    But  if  a  'contract  is  not  certainly  intel- 


(t)  Bac.  Max.  Reg.  23. 

(«)  "For  the  purpose  of  applying  the 
instrument  to  the  facts,  and  determining 
what  passes  by  it,  and  who  take  an  inter- 
est under  it,  every  material  fact  that  will 
enable  the  court  to  identify  the  person  or 
thing  mentioned  in  the  instrument,  and 
to  place  the  court,  whose  province  it  is  to 
declare  the  meaning  of  the  words  of  the 
instrument,  a.s  near  as  may  be  in  the  situa^ 
tion  of  the  parties  to  it,  is  admissible  in 
evidence."  Per  Parlce,  B.,  in  Shore  u. 
Wilson,  9  CI.  &  Fin.  556.  See  Guy  v. 
Sharp,  1  Myl.  &  K.  589,  602,  per  Lord 
Brougham ;  Doe  v.  Martin,  1  Nev.  &  Man. 
524,  per  Parke,  3. ;  Doe  v.  Hiscocks,  5  M. 
&  W.  367,  per  Lord  Abinger;  Hildebrand 
V.  Fogle,  20  Ohio,  147 ;  Hasbrook  v. 
Paddock,  1  Barb.  635 ;  Simpson  u.  Hen- 
derson, M.  &  Malk.  300 ;  Wood  v.  Lee,  5 
Monroe,  50,  59 ;  Hitchin  v.  Groom,  5  C. 
B.  515.  "Where  there  is  a  gift  of  the 
testator's  stock,  that  is  ambiguous,  it 
has  different  meanings  when  used  by  a 
farmer  and  n  merchant.  So  with  a  be- 
quest of  jewels ;  if  by  11  nobleman,  it 
would  pass  all ;  but  if  by  a  jeweller,  it 
would  not  pass  those  that  he  had  in  his 
shop.  Thus  the  same  expression  may 
vary  in  meaning  according  to  the  circum- 
stances of  the  testator."  Per  Ptumer,  M. 
E„  in  Colpoys  v.  Colpoys,  Jac.  464.  See 
also  Kelly  o.  Powlet,  Ambl.  605,  610. 
The  remarks  of  Sir  James   Wigra7n  upon 
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this  point,  although  made  with  reference 
to  wills,  apply  equally  to  all  instruments 
to  be  construed.  "  It  must  always  be  re- 
membered," says  he,  "  that  the  words  of 
a  testator,  like  those  of  every  other  person, 
tacitly  refer  to  the  circumstances  by  which 
at  the  time  of  expressing  himself  ho  is  sur- 
rounded. If,  therefore,  when  the  circum- 
stances under  which  the  testator  made  his 
will  are  known,  the  words  of  the  vvUl  do 
sufficiently  express  the  intention  ascribed 
to  him,  the  strict  limits  of  exposition  can- 
not be  transgressed,  because  the  court,  in 
aid  of  the  construction  of  the  will,  refers 
to  those  extrinsic  collateral  cu-cumstances 
to  which  it  is  certain  the  language  of  the 
will  refers.  It  may  be  trae,  that,  without 
such  evidence,  the  precise  meaning  of  the 
words  could  not  be  determined ;  but  it  is 
still  the  will  which  expresses  and  ascer- 
tains the  intention  ascribed  to  the  testator. 
A  page  of  history  (to  use  a  familiar  illus- 
tration) may  not  be  intelligible  till  some  col- 
lateral extrinsic  cu-cumstances  are  known 
to  the  reader.  No  one,  however,  would 
imagine  that  he  was  acquiring  a  knowl- 
edge of  the  writer's  meaning  from  any 
otliei-  source  than  the  page  he  was  reading, 
because,  in  order  to  make  that  page  intel- 
ligible, he  required  to  bo  informed  to  what 
country  the  writer  belonged,  or  to  be  fur- 
nished with  a  map  of  the  country  about 
which  he  was  reading."  Wigram  on 
Wills,  sec.  76. 
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ligible  by  itself,  it  may  be  said  that  evidence  which  makes  it  so 
must  make  a  new  contract ;  for  one  that  is  intelligible  cannot 
be  the  same  with  one  that  is  unintelligible :  and  therefore  the 
evidence  is  not  admissible.  But  this  argument  must  not  be 
carried  too  far,  for  it  is  not  always  applicable  without  much 
qualification.  What  indeed  is  the  meaning  of  uncertainty  ? 
If  words  of  a  foreign  language  are  used,  the  contract  is  uncer- 
tain until  they  are  interpreted ;  if  words  which  are  merely  tech- 
nical, then  it  is  uncertain  until  experts  have  given  their  mean- 
ing; if  words  which  are  applicable  to  two  or  three  different 
things  or  persons,  then  it  is  uncertain  until  the  one  thing  or  per- 
son is  clearly  pointed  out.  Now,  where  does  the  law  stop  in 
this  endeavor  to  remove  uncertainty  ?  We  answer,  not  until  it 
is  found  that  the  contract  must  be  set  aside,  and  another  one 
substituted,  before  certainty  can  be  attained.  In  other  words, 
if  the  contract  which  the  parties  have  made  is  incurably  uncer- 
tain, the  law  will  not,  or  rather  cannot  enforce  it;  and  will  not, 
on  the  pretence  of  enforcing  it,  set  up  a  different  but  valid  one 
in  its  stead.  It  will  only  declare  such  a  supposed  contract  no 
*contract  at  all ;  and  the  parties  are  left  to  the  mutual  rights 
and  obligations  which  may  then  exist  between  them.  But  on 
the  other  hand,  the  law  will  not  pronounce  a  contract  incurably 
uncertain,  and  therefore  null,  until  it  has  cast  upon  it  all  the 
light  to  be  gathered  either  from  a  collation  of  all  the  words 
used,  or  from  all  contemporaneous  facts  which  extrinsic  testi- 
mony establishes,  (v)     If  these  make  the  intention  and  mean- 

(v)  Among  the  material  facts  necessary  not  know  of  her  death,  or  of  the  birth  of 
to  be  known  by  the  court  in  order  that  it  the  illegitimate  daughter.  Sec  also,  Powell 
may  be  placed  as  near  as  may  be  in  the  v.  Biddle,  2  Dall.  70 ;  Goodinge  v.  Good- 
position  of  the  parties  to  any  instrument,  inge,  1  Ves.  Sr.  231 ;  Careless  v.  Careless, 
is  the  knowledge  or  ignorance  of  those  par-  19  Ves.  GOl  ;  Scanlan  v.  W^right,  13  Pick, 
ties  as  to  certain  facts  necessarily  involved  523;  Brewster  v.  McCall's  devisees,  15 
in  the  application  of  the  instrument  to  the  Conn.  274,  296.  —  So  where  the  question 
persons  or  things  described  in  it.  Thus,  in  is  one  purely  of  intention,  the  belief  of  the 
Doe  V.  Beynon,  12  Ad.  &  El.  431,  there  author  of  an  instrument,  as  to  facts  neces- 
was  a  devise  to  Maiy  B.,  with  remainder  sarily  involved  in  it,  may  have  an  impor- 
to  "  her  three  daughters,  Mary,  Elizabeth,  tant  bearing  upon  its  construction.  A  tes- 
and  Ann."  At  the  date  of  the  will,  Mary  tator  devised  his  farm  in  A.,  in  the  pos- 
B.  had  two  legitimate  daughters,  Maiy  session  of  T.  H.,  to  T.  E.  He  had  two. 
and  Ann,  living,  and  one  illegitimate  farms  in  A.,  both  of  which  were  in  the 
named  Elizabeth.  It  was  held,  that  evi-  possession  of  T.  H.,  but  at  different  rents, 
dcnce  was  admissible  to  show  that  Mary  B.  On  a  question  being  raised  which  of  these 
formerly  had  a  legitimate  daughter  named  two  farms  the  testator  intended  to  give  to 
Elizabeth,  who  died  some  years  before  the  T.  R.,  held,  that  the  devise  must  be  taken 
date  of  the  wiU,  and  that  the  testator  did  to  have  been  made  to  T.  R.  for  his  per- 
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ing  of  the  parties  certain,  it  may  still  be  an  intention  which  the 
words  cannot  be  made  to  express  by  any  fair  rendering.  In 
this  case  also  the  contract  is  null,  for  it  is  the  words  and  not 
the  intention  that  must  prevail.  But  if,  when  the  intention  is 
thus  ascertained,  it  is  found  that  the  words  will  fairly  bear  a 
construction  which  makes  them  express  "this  intention,  then  the 
words  will  be  so  construed,  and  the  contract,  in  this  sense  or 
with  this  interpretation,  will  be  enforced,  as  the  contract  which 
the  parties  have  made. 

The  distinction  and  the  rules  of  Lord  Bacon  are  therefore 
less  regarded  of  late  than  they  were  formerly,  [iv)  They  are 
intended  to  enable  the  court  to  distinguish  between  cases  of 
curable  and  those  of  incurable  uncertainty  ;  to  carry  the  aid  of 
evidence  as  far  as  it  can  go  without  making  for  the  parties  what 
they  did  not  make  for  themselves,  and  to  stop  there.  And  it  is 
found  that  it  is  sometimes  of  doubtful  utility  to  refer  to  these 
rules  in  the  endeavor  to  ascertain  the  meaning  of  a  contract, 
rather  than  to  the  simpler  rule,  that  evidence  may  explain  but 
cannot  contradict  written  language.  This  last  rule  limits  all 
explanation  to  cases  of  uncertainty,  because  where  the  meaning 
is  plain  and  unquestionable,  another  meaning  is  not  that  which 
the  parties  have  agreed  to  express.  Thus,  if  a  blank  be  left  in 
an  instrument  or  a  word  or  phrase  of  importance  omitted  by 
mistake,  the  omission  may  be  supplied,  if  the  instrument  con- 
tains the  means  of  supplying  it  with  certainty,  otherwise  not, 
because  the  parties  in  such  a  case  have  not  made  the  instru- 
ment ;  and  the  law  would  make  it,  and  not  the  parties,  if  it 

sonal  advantage  and  not  upon  trust ;  and  posed  that  he  held  one  of  them  in  trast, 

if  therefore  it  could  be  ascertained  that  or  treated   it  as  if  so  held  and  intended 

one  of  the  farms  was  subject  to  a  trust,  or  that  it  should  be  considered  and  treated 

that  the  testator  supposed  it  to  be  so,  it  as    so  held,   and  if  it   does   not   appear 

must  then  be  inferred  that  such  farm  was  that  he  held,  or  supposed  that  he  held,  the 

not  the  one  intended  to  be  devised,  but  other  of  them  on  any  trust,  it  seems  to 

that  the  other  was  the  one  referred  to  by  me  that  the  one  which  he  supposed  to  be 

the  testator.     Lord  St.  Leonards  said  :  —  held  on  any  trust,  or  treated  as  if  so  held, 

"  The  only  question  wliich  is  absolutely  cannot  be  regarded  as  intended  to  be  the 

necessary  to  be  decided  is  tliis,  not  whether  subject  of  the   devise  to  Mr.  Eobinson, 

the  testator  really  held  those  estates,  or  and  consequently  the  other  estate  may  be 

.one  of  them,   on   any  valid   tmsts,   but  deemed  to  be  the  one  referred  to  in  that 

rather  wliat  lie  considered  and  understood  devise."    BlundcU  k.  Gladstone,  12  Eng. 

to  be  his  interest,  that  is,  whether  he  sup-  Law   &  Eq.   52.     See   also,   Quincey  v. 

posed  that  he  lield  them,  or  one  of  them,  Quincey,  11  Jurist,  111 ;  Connolly  v.  Par- 

on  any  trust,   or  treated,  or  intended  to  don,   1   Paige,   291 ;   Baker  u.   Baker,  2 

treat,   or  to  have  them  or  one   of  them  Ves.  167. 
treated,  as  if  so  held  in  trust.     If  he  sup-        (w)  See  ante,  p.  69,  u.  (s). 
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undertook  to  supply  by  presumption  an  omitted  word  necessary 
to  its  legal  existence.  And  if  it  permitted  this  to  be  supplied 
by  parol  testimony,  it  would  be  this  testimony,  and  not  a  writ- 
ten instrument  which  proved  the  property  or  determined  the 
rights  and  obligation  of  the  parties,  (x)  But  this  rule  permits 
all  fair  and  reasonable  explanation  of  actual  uncertainty.  Thus, 
if  a  guaranty  be  given,  beginning,  "  In  consideration  of  your 
having  this  day  advanced "  money,  &c.,  which  guaranty  is 
invalid  if  in  fact  for  a  past  or  executed  consideration,  evidence 
should  be  received  to  show  that  in  point  of  fact  the  advancing 
of  the  money  and  the  giving  of  the  guaranty  were  simultaneous 
acts,  {y) 

*It  is  not  easy  to  lay  down  rules  which  will  assist  in  deter- 
mining these  difficult  questions,  and  not  be  themselves  open  to 
much  question.  But  we  should  express  our  own  views  on  this 
subject  by  the  following  propositions. 

If  an  instrument  is  intelligible  and  certain  when  its  words 
are  taken  in  their  common  or  natural  sense,  all  its  words  shall 
be  so  taken,  unless  something  in  the  instrument  itself  gives  to 
them,  distinctly,  a  peculiar  meaning,  and  with  this  meaning 
the  instrument  is  intelligible  and  certain;  and  in  that  case 
this  peculiar  meaning  shall  be  taken  as  the  meaning-  of  the 
parties. 

If  the  meaning  of  the  instrument,  by  itself,  is  intelligible  and 
certain,  extrinsic  evidence  is  admissible  to  identify  its  subjects 
or  its  objects,  or  to  explain  its  recitals  or  its  promises,  so  far, 
and  only  so  far,  as  this  can  be  done  without  any  contradiction 
of,  or  any  departure  from,  the  meaning  which  is  given  by  a  fair 
and  rational  interpretation  of  the  words  actually  used. 

If  the  meaning  of  the  instrument,  by  itself,  is  affected  with 

(x)   Miller  v.  Travers,  8  Bing.   244;  if  you  can  construe  an  instrument  by  parol 

Saunderson  v.  Piper,  5  Bing.  N.  C.  425  ;  evidence,  where  that  instrument  is  ambig- 

Baylis  v.  Attorney-General,  2  Atk.  239  ;  uous,  in  such  a  manner  as  not  to  contra- 

Castledon  v.  Turner,  3  Atk.  257  ;  Hunt  v.  diet  it,  you  are  at  liberty  to  do  so."    And 

Hort,  3  Bro.  C.  C.  311.  the  other  judges  use  similar  language.   See 

(y)   Goldshede  v.  Swan,  1  Exch.  154.  also,  Butcher  v.  Steuart,  11  M.  &  W.  857, 

In  this  case,  Pigott,  of  counsel  with  the  where,  "  in  consideration  of  your  having 

defendant,  insisted  upon  the  rule  that  parol  released,"  was  held  to  have  a  prospective 

evidence  is  not  admissible  to  vary  the  terms  and  conditional  meaning,  by  the  help  of 

of  a  written  instrument.     But  Parke,  B.,  extrinsic  evidence.     And  see  Colbom-n  v. 

interrupting  him,   said  :  —  "  You  cannot  Dawson,  4  Eng.  Law  &  Eq.  378  ;  Haigh 

vary  the  terms  of  a  written  instrument  by  v.  Brooks,  10  Ad.  &  El.  309. 
parol  evidence ;  that  is  a  regular  rule ;  but 
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uncertainty,  the  intention  of  the  parties  may  be  ascertained  by 
extrinsic  testimony,  (z)  and  this  intention  will  be  taken  *as  the 


{z)  See  ante,  p.  69,  n.  (s).  This  inten- 
tion, of  course,  is  to  ascertained,  in  all 
cases,  except  that  of  latent  ambiguity  prop- 
er, by  a  development  of  the  circumstances 
under  which  the  instrument  was  made. 
It  cannot  be  ascertained  by  bringing  for- 
ward proof  of  declarations  or  conversations 
which  took  place  at  the  time  the  instru- 
ment was  made,  or  before,  or  aftenvards. 
After  considerable  confusion  caused  by 
some  anomalous  early  cases,  the  law  upon 
this  point,  especially  in  reference  to  wills, 
is  clearly  settled  in  England.  In  Beau- 
mont V.  fell,  2  P.  Wms.  140,  it  was  per- 
mitted to  be  shown  that  Gertrude  Yardley 
was  the  person  intended  to  be  designated 
by  a  testator  by  the  name  of  Catharine 
Eamley,  [see  the  case  stated  ante,  p.  62, 
n.  (v)].  In  Thomas  D.  Thomas,  6  T.  E. 
671,  there  was  a  devise  as  follows:  — 
"  Item.  I  devise  to  my  granddaughter, 
Mary  Thomas,  of  Llechloyd,  in  Merthyr 
parish,  &c."  The  testator  had  a  grand- 
daughter of  the  name  of  Elinor  Evans, 
living  at  the  place  lAentioned  in  the  will, 
and  a  great-granddaugliter,  Mary  Thomas, 
who  lived  at  a  place  some  miles  distant 
from  Merthyr  parish.  It  was  held  by  Lord 
Kenyan,  that  evidence  of  declarations  made 
by  the  testator,  at  the  time  the  wiU  was  . 
made,  would  have  been  admissible  to  show 
whom  the  testator  meant  by  the  inaccurate 
description.  See  also  Hampshire  v.  Peirce, 
2  Ves.  216;  Strode  v.  Russel,  2  Vern. 
623  ;  Price  r.  Patre,  4  Vcsev,  680  ;  Still 
V.  Ilustc,  6  Madd.  &  Geld.  192  ;  Hodgson 
V.  Hodgson,  2  Vcm.  593.  So  far  as  these 
cases  sanction  the  doctrine  that  evidence 
of  intention  is  admissible  in  cases  not  fall- 
ing under  the  rule  as  to  latent  amhiguity,  as 
defined  ante,  p.  70,  n.  (s),  they  are  over- 
ruled by  the  cases  of  Miller  v.  Travers,  8 
Bing.  244,  and  Doe  d.  Hiscocks  v.  His- 
cocks,  5  M.  &  AV.  363.  In  Miller  v. 
Travers,  there  was  a  devise  of  all  the  tes- 
tator's estates  in  the  county  of  Limerick 
and  city  of  Limerick.  At  the  time  of 
making  the  will,  the  testator  had  no  estate 
in  tlie  county  of  Limerick.  He  had  a  small 
estate  in  the  city  of  Limerick,  inadcrjuate  to 
meet  the  charges  in  the  will,  .and  consider- 
able estates  situate  in  the  county  of  Clare. 
It  was  held,  tliat  it  could  not  be  shown  by 

Earol  evidence  that  the  words  "  county  of 
jmeriek  "  were  inserted  by  mistake,  in- 
stead of  the  words  "  county  of  Clare ; " 
and  that  the  testator  intended  to  devise  his 
estate  in  the,  county  of  Clare.     See  the 
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very  able  review  of  the  cases  by  Tindall, 
C.  J.  In  Doe  d.  Hiscocks  v.  Hiscocks,  a 
testator  devised  lands  to  his  son  John  His- 
cocks for  life  ;  and  from  his  decease,  to  his 
grandson  John  Hiscocks,  eldest  son  of  the  said 
John  Hiscocks.  At  the  time  of  maldng  the 
will,  the,  testator's  son  John  Hiscocks  had 
been  twice  married  ;  by  his  first  wife  he 
had  one  son,  Simon  ;  by  his  second  wife 
an  eldest  son  John,  and  other  younger 
children,  sons  and  daughters.  IJeld,  that 
evidence  of  the  instructions  given  by  the 
testator  for  his  will,  and  of  his  declara- 
tions, was  not  admissible  to  show  which 
of  these  two  grandsons  was  intended  by 
the  description  in  the  will.  Lord  AbingeTy 
after  stating  the  facts,  and  noticing  the 
question  raised,  said :  —  "It  must  be  ad- 
mitted that  it  is  not  possible  altogether  to 
reconcile  the  different  cases  that  have  been 
decided  on  this  subject ;  which  makes  it 
the  more  expedient  to  investigate  the  prin- 
ciples upon  which  any  evidence  to  explain 
the  will  of  a  testator  ought  to  be  received. 
The  object  in  all  cases  is  to  discover  the 
intention  of  the  testator.  The  first  and 
most  obvious  mode  of  doing  this  is  to  read 
his  wUl  as  he  has  written  it,  and  collect 
his  intention  from  his  words.  But  as  his 
words  refer  to  facts  and  circumstances  re- 
specting his  property  and  his  family,  and 
others  whom  he  names  or  describes  in  liis 
will,  it  is  evident  that  the  meaning  and 
application  of  his  words  cannot  be  ascer- 
tained without  evidence  of  aU  those  facts 
and  circumstances.  To  understand  the 
meaning  of  any  writer,  we  must  first  be  , 
apprised  of  the  persons  and  circumstan- 
ces that  are  the  subjects  of  his  allusions  or 
statements  ;  and  if  these  are  not  fully  dis- 
closed in  his  work,  we  must  look  for  illus- 
tration to  the  history  of  tlie  times  in  which 
he  wrote,  and  to  the  works  of  contempo- 
raneous authors.  All  the  facts  and  cir- 
cumstances, therefore,  respecting  persons 
or  property,  to  which  th'e  will  relates,  are 
undoubtedly  legitimate,  and  often  neces- 
sary evidence,  to  enable  us  to  understand 
the  meaning  and  application  of  his  words. 
Again,  —  the  testator  may  have  habitually 
called  certain  persons  or  things  by  pecu- 
liar names,  by  which  they  were  not  com- 
monly known.  If  these  names  should 
occur  in  his  will,  they  could  only  be  ex- 
plained and  construed  by  the  aid  of  evi- 
dence to  show  the  sense  iji  which  he  used 
them,  in  like  manner  as  if  his  will  were 
written  in  cipher,  or  in  a  foreign  language 
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meaning  of  the  parties  expressed  in  the  instrument,  if  it  be  a 
meaning  which  may  be  distinctly  derived  from  a  *fair  and  ration- 
al interpretation  of  the  words  actually  used.  But  if  it  be  In- 
compatible^ with  such  interpretation,  the  instrument  will  then 
be  void  for  uncertainty,  or  incurable  inaccuracy. 

A  contract  may  be  enforced  in  its  plain  and  natural,  or  in  its 
legal  meaning,  although  evidence  be  offered  tending  to  show 
that  the  intention  of  the  parties  differed  absolutely  from  their 
language,  unless  the  transaction  be  void  from  fraud,  illegality, 
incapacity,  or  in  some  similar  way. 

Lastly,  no  contract  will  be  enforced,  as  a  contract,  if  it  have 
no  plain  and  natural  or  legal  meaning,  by  itself ;  and  if  ad- 
missible extrinsic  evidence  can  only  show  that  the  intention 
of  the  parties  was  one  which  their  words  do  not  express.  But 
the  supposed  contract  being  set  aside  for  such  reasons  as  these, 
the  parties  will  be  remitted  to  their  original  rights  and  obli- 
gations. 


The  habits  of  the  testator  in  these  particu- 
lars must  be  receivable  as  evidence  to  ex- 
plain the  meaning  of  his  will.  But  there 
is  another  mode  of  obtaining  the  intention 
of  the  testator,  which  is  by  evidence  of  his 
declarations  of  the  insti*uctions  given  for 
his  will,  and  other  circumstances  of  the 
lite  nature,  which  are  not  adduced  for  ex- 
plaining the  words  or  meaning  of  the  wUl, 
But  either  to  supply  some  deficiency,  or 
remove  soitie  obscurity,  or  to  give  some 
effect  to  expressions  that  are  unmeaning 
01"  ambiguous.  Now,  there  is  but  one  case 
^n  which  it  appears  to  us  that  this  sort  of 
evidence  of  intention  can  properly  be  ad- 
mitted, and  that  is,  where  the  meaning  of 
the  testator's  words  is  ^either  ambiguous 
nor  obscure,  and  where  the  devise  is  on 
the  face  of  it  perfect  and  intelligible,  but, 
from  some  of  the  circumstances  admitted 
in  proof,  an'  ambiguity  arises  as  to  wliich 
of  the  two  Or  more. things,  or  which  of  the 
two  or  more  persons,  (each  answering  the 
words  in  the  wiU,)  the  testator  intended  to 
express.  Thus,  if  a  testal^r  devise  his 
manor  of  S.  to  A.  B.,  and  has  two  manors 
of  North  S.  and  South  S.,  it  being  clear 
lie  means  to  devise  one  only,  whereas  both 
are  equally  denoted-  by  the  words  he  has 

VOL.  It  7 


used,,  in  that  case  there  is  what  Lord  Ba- 
con calls  '  an  equivocation,'  i.  e.,  the 
words  equally  apply  to  either  manor,  and 
evidence  of  previous  intention  may  be  re- 
ceived to  solve  this  latent  ambig-uity ;  for 
the  intention  shows  what  he  meant  to  do  ; 
and  when  you  know  that,  you  immediate- 
ly perceive  that  he  has  done  it  by  the  gen- 
eral words  he  has  used,  which,  in  their 
ordinary  sense,  may  properly  bear  that 
construction.  It  appears  to  us  that,  in  all 
other  cases,  parol  evidence  of  what  was 
the  testator's  intention  ought  to  be  exclu- 
ded, upon  tliis  plain  ground,  that  his  will 
ought  to  be  made  in  writing ;  and  if  his 
intention  cannot  be  made  to  appear  by  the 
writing,  explained  by  circumstances,  there 
is  no  will."  See  also  Shore  v.  Wilson,  9 
CI.  &  Fin.  355,  S.  C.  nom.  Attorney-Gen- 
eral V.  Shore,  11  Sim.  592,  and  the  late 
case  of  Attorney-General  v.  Clapham,  31 
E.  L.  &  B.  142,  where  this  whole  matter 
is  very  fully  discussed.  For  the  present 
state  of  the  law  upon  the  various  points 
discussed  in  this  last  section,  the  profes- 
sion are  very  greatly  indebted  to  the  ad- 
mirable little  treatise  by  Su"  James  Wi- 
gram  on  the  Interpretation  of  Wills. 
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•CHAPTER     II. 

THE    LAW    OF    PLACE. 

Sect.  I.  —  Preliminary  Remarks. 

If  one  or  both  parties  to  a  contract  entered  into  it  away  from 
their  home,  or  if  a  contract  or  questions  dependent  upon  it 
come  into  litigation  before  a  foreign  tribunal,  the  construction  of 
the  contract,  the  rights  that  it  gives,  the  obligations  that  it  inl- 
poses,  and  the  remedies  which  either  party  may  have,  may  de- 
pend upon  the  law  of  the  place  where  the  contract  was  made,  or 
the  law  of  the  domicil  of  the  parties,  or  the  law  of  the  place  where 
the  thing  to  which  the  contract  refers  is  situated,  or  the  law  of 
the  tribunal  before  which  the  questions  are  litigated  ;  or,  to  use 
the  Latin  phrases  generally  employed,  the  lex  loci  contractus, 
the  lex  domicilii,  the  lex  loci  rei  sitce,  and  the  lex  fori. 

The  common  law  has  left  many  of  these  questions  unsettled  ; 
but  the  immense  immigration  into  this  country,  the  great  and 
growing  intercourse  between  it  and  foreign  nations,  and  the  ex- 
treme facility  and  frequency  of  foreign  travel,  and,  more  than 
this,  the  fact  that  our  own  nation  is  composed  of  thirty-one  in- 
dependent sovereignties,  all  combine  to  give  to  questions  of 
this  kind  peculiar  importance,  and,  on  some  points,  peculiar 
difficulty.  It  will  not  be  possible  to  exhaust  the  consideration 
of  these  topics  within  the  space  which  can,  in  this  work,  be 
given  to  them.  But  an  attempt  will  be  made  to  present  the 
leading  principles  which  must  determine  all  these  questions. 
To  few  of  them  is  there  a  precise  and  certain  answer  given  by 
the  common  law ;  and  some  of  them  have  not  yet  passed  into 
adjudication.  By  writers  on  the  civil  and  continental  law  of 
Europe,  they  have  been,  perhaps  all  of  them,  very  fully  consid- 
ered; but  with  *such  a  diversity,  and  irreconcilable  contrariety 
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of  conclusion,  that  we  shall  confine  ourselves,  as  far  as  possible, 
to  the  common-law  authorities,  (a) 


SECTION    II. 

GENERAL   PRINCIPLES. 

The  first  principle  we  state  is  this.  Laws  have  no  force  by 
their  own  proper  vigor,  beyond  the  territory  of  the  State  by 
which  they  are  made ;  excepting,  for  some  purposes,  the  high 
seas,  or  lands  over  which  no  State  claims  jurisdiction.  Without 
this  limit,  they  have  no  sanction ;  obedience  cannot  be  com- 
pelled, nor  disobedience  punished  ;  and  no  contiguity  of  border, 
and  no  difference  of  magnitude  or  power  between  two  inde- 
pendent States  can  affect  this  rule.  For  if  the  State,  a  law  of 
which  is  broken,  sends  its  officers  into  another,  and  there  by 
force  or  intimidation  acts  in  reference  to  this  breach  as  it  might 
act  at  home,  such  act  is  wholly  illegal ;  and  if  it  thus  acts  with 
the  consent  of  the  foreign  State,  within  whose  dominion  it  goes 
by  its  officers,  it  is  this  consent  only  which  legalizes  its 
acts,  (b) 

*In  the  next  pl&,ce,  all  laws  duly  made  and  published  by  any 


(a)  Mr.  Justice  Story's  large  work  on  cision  is  one  of  law ;  but  it  is  one  which 
the  Conflict  of  Laws  is  in  a  great  meas-  grows  out  of  the  conflict  of  laws  of  differ- 
ure  composed  of  these  conflicting  state-  ent  states.  Our  former  experience  had 
ments ;  and  in  his  closing  paragraph  he  taught  us  that  questions  of  this  kind  are 
says  :  —  "It  will  occur  to  the  learned  the  most  embarrassing  and  diiBcult  of  de- 
reader,  upon  a  general  survey  of  the  sub-  cision  that  can  occupy  the  attention  of 
ject,  tliat  many  questions  are  still  left  in  a  tliose  who  preside  in  courts  of  justice, 
distressing  state  of  uncertainty,  as  to  the  The  argument  of  this  case  has  shown  us 
true  principles  which  ought  to  regulate  that  the  vast  mass  of  learning  which  the 
and  decide  them.  Different  nations  enter-  research  of  counsel  has  furnished,  leaves 
tain  different  doctrines  and  different  usages  the  subject  as  much  enveloped  in  obscurity 
in  regard  to  them.  The  jurists  of  differ-  and  doubt  as  it  would  have  appeared  to 
ent  countries  hold  opinions  opposite  to  our  own  understandings,  had  we  been 
each  other,  as  to  some  of  the  fundamental  called  on  to  decide,  vrithout  the  knowledge 
principles  which  ought  to  have  a  universal  of  what  others  had  thought  or  written 
operation,  and  the  jurists  of  the  same  na-  upon  it." 

tion  are  sometimes  as  ill  agreed  among         (b)  Le  Louis,  2  Dods.  210 ;  Blanchard 

themselves."     And  in  Saul  v.  His  Credi-  v.  Russell,  13  Mass.  4;  Bank  of  Augusta 

tors,   17  Mart.   570,  Porter,  J.,  says: —  w.  Earle,  13  Pet.  584;  Smith  v.  Godfrey, 

"  The  only  question  presented  for  our  de-  8  Fost.  379. 
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State  bind  all  persons  and  things  within  that  State,  (c)  This 
is  a  general,  and  perhaps  universal  rule ;  far  the  few  seeming 
exceptions  to  it  are  not  so  in  fact.  A  stranger  is  bound  to  the 
State  wherein  he  resides  only  by  a  local  and  limited  allegiance ; 
but  it  is  one  which  is  sufficient  to  subject  him  to  all  the  laws 
of  that  State,  excepting  so  far  as  they  relate  to  duties  which 
only  citizens  can  perform.  For,  as  every  State  has  the  right, 
in  law,  of  excluding  whom  it  will,  so  it  may  put  what  terms 
and  conditions  it  will  upon  the  admission  of  foreigners.  All 
contracts,  therefore,  which  are  construed  within  the  State  in 
which  they  are  made,  must  be  construed  according  to  the  law 
of  that  State.  The  same  thing  is  true,  in  general,  when  con- 
tracts are  construed  in  a  place  other  than  that  in  which  they 
are  made ;  but  this  rule,  and  the  exceptions  to  it,  will  be  con- 
sidered presently. 

In  the  next  place,  every  State  may,  by  its  own  laws,  bind  all 
its  own  subjects  or  citizens,  wherever  they  may  be,  with  all  the 
obligations  which  the  home  tribunals  can  enforce.  Further 
than  this,  if  such  laws  are  made,  they  must  needs  be  inopera- 
tive, as  they  cannot  be  enforced  beyond  the  jurisdiction  of  the 
home  tribunals,  except  with  the  consent  and  by  the  action  of 
the  foreign  State. 

Lastly,  it  may  now  be  said,  on  good  authority,  that  foreign 
laws  may  have  a  qualified  force,  or  some  effect,  within  a  State, 
either  by  the  comity  of  nations,  which  is  one  of  the  fruits  of 
modern  civilization,  or  by  special  agreement,  as  by  treaty,  or  by 
constitutional  requirements,  as  in  the  case  of  our  own  country, 
of  which  the  constitution  requires  that  "full  faith  and  credit 
shall  be  given  in  each  State  to  the  public  acts,  records,  and 
judicial  proceedings  of  every  other  State."  But  in  none  of 
these  cases  do  laws  acquire,  strictly  speaking,  the  force  of  laws, 
within  a  sovereignty  which  is  *foreign  to  that  in  which  they 

(c)  "  The   law   and  legislative  govern-  Englishman  in  Ireland,  Minorca,  the  Isle 

ment  of  every  dominion  equally  affects  .ill  of  Man,  or  the  Plantations,  has  no  privi- 

persons  and  all  property  within  the  limits  lege  distinct  from  the  nati^•es."     Per  Lord 

thereof;  and  is  the  rule  of  decision  for  all  ifitnxfii-lrl ,  in  Hall  v.  Camphell,  Cowp.  208. 

questions   which   arise   there.      Whoever  See  landing  v.  Smith,  2  Hagg.  Consist, 

purcliascs,  lives,  or  sues  there,  puts  him-  Rep.  383. 
self  under  the  laws  of  the   place.      An 
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were  enacted ;  nor  could  this  be  the  case  without  a  confusion 
of  sovereignties.  But  the  effect  of  such  comity,  aided  in  some 
instances  by  special  agreements,  or  constitutional  requirements, 
may  be  stated  to  be,  that  the  laws  of  civilized  nations  are  per- 
mitted to  have  some  operation  in  foreign  States,  so  far  as  they 
in  no  degree  conflict  with  the  powers  or  the  rights  of  such 
foreign  States,  or  with  the  operation  of  their  laws,  (d) 

The  first  and  most  general  principle  as  to  the  validity  of  a 
contract,  rests  upon  obvious  reasons,  and  certain  expediency,  if 
indeed  we  may  not  say  that  it  is  founded  in  the  necessities  of 
national  intercourse  ;  it  is,  that  a  contract  which  is  valid  where 
it  is  made  is  to  be  held  valid  everywhere.  And  on  the  other 
hand,  if  void  or  illegal  by  the  law  of  the  place  where  made,  it 
is  void  everywhere,  (e) 


(d)  Story  qucjfes  from  Hiiberus  a  very 
precise  statement  of  this  rule.  "Rectores 
imperiorum  id  comiter  agunt,  ut  jura  ciijiis- 
que  populi  intra  tenninos  ejus  exercita  teneant 
ubique  suam  vim,  quatenus  nihil  potestati  aut 
juri  alteri^is  impera^tis  ejusque  civium  prce- 
judicetur."  Confl.  of  Laws,  §  29,  n.  3. 
And  see  Zlpcey  v.  Thompson,  1  Gray, 
243. 

(e)  Trimbey  v.  Vignier,  1  Bing.  N.  C. 
151 ;  De  Sobry  v.  De  Laistre,  2  H.  & 
Johns.  191 ;  Willings  v.  Consequa,  Pet. 
C.  C.  317;  Pearsall  v.  Dwight,  2  Mass. 
88 ;  Smith  v.  Mead,  3  Conn.  253  ;  Med- 
bury  V.  Hopkins,  id.  472;  Houghton  v. 
Page,  2  N.  JH.  42 ;  Dyer  v.  Hunt,  5  id. 
401;  Gassett  v.  Godfrey,  6  Post.  415; 
Smith  V.  Godfrey,  8  id.  379 ;  Whiston  v. 
Stodder,  8  Mart.  95;  Andrews  v.  His 
Creditors,  11  Louis.  464;  Young  v. 
Harris,  14  B.  Monroe,  559 ;  Bank  of 
United  States  v.  Donnally,  8  Pet.  361 ; 
Andrews  v.  Pond,  13  id.  65 ;  Wilcox  v. 
Hunt,  id.  378 ;  Van  Reimsdyk  v.  Kane, 
1  Gall.  371 ;  Touro  v.  Cassin,  1  N.  & 
McCord,  173;  Houghtaling  v.  Ball,  20 
Missouri,  563 ;  M'Intyre  v.  Parks,  3  Mete. 
207 ;  Robinson  v.  Bland,  2  Buit.  1077 ; 
Burrows  v.  Jemino,  2  Str.  733 ;  La  Jeune 
Eugenie,  2  Mason,  459 ;  Alves  v.-  Hodg- 
son, 7  T.  E.  241  ;  Clegg  v.  Levy,  3 
Campb.  166.  These  two  rules,  or  rather 
this  one  rule,  is  generally  asserted  as 
broadly  as  we  have  stated  it  in  the  text ; 
and  yet  there  are  cases  and  dicta  of  weight 
that  conilict  with  it.  In  James  v.  Cather- 
wood,  3  Dowl.  &  Ry.  190,  where  on  as- 
sumpsit for  money  lent  in  Prance,  receipts 
were  offered  in  evidence  not  stamped  as 
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the  laws  of  France  required  to  make  them 
available  there,  they  were  received  in 
England.  It  is  true,  that  on  the  motion 
for  a  new  trial,  it  is  put  on  the  ground 
that  it  is  perfectly  well  settled  that  an 
English  court  will  not  take  notice  of 
foreign  revenuelaws.  This  is  undoubtedly 
established.  See  Boucher  c.  Lawson, 
Cas.  Temp.  Hardw.  85,  194;  Holman  v. 
Johnson,  Co^vp.  341 ;  Biggs  v.  Lawrence, 
3  T.  R.  454 ;  Clugas  v.  Penaluna,  4  id. 
466 ;  Planche'  v.  Fletcher,  1  Doug.  251 ; 
Ludlow  V.  Van  Rensselaer,  1  Johns.  94. 
In  Wynne  v.  Jackson,  2  Russell,  351,  it 
was  held  that  a  holder  might  recover  in  an 
English  court  on  ii  bill  drawn  in  France 
on  a  French  stamp,  though  in  conse- 
quence of  its  not  being  in  the  form  re- 
quired by  the  French  code,  he  had  failed 
in  an  action  which  he  brought  on  it  in 
France.  Even  if  the  contracts  in  these 
cases  were  to  be  considered  as  violating 
only  revenue  laws,  still,  could  a  contract 
made  in  France,  between  Frenchmen 
there,  to  smuggle  goods  against  the  law 
of  France,  be  held  good  in  England  or 
America  1  Not  on  any  general  principles 
that  we  are  aware  of;  and  certainly  not 
because  a  contract. made' in  England  to, 
smuggle  into  France  would  be  held  good 
in  England ;  for  the  cases  are  entirely  dis- 
tinct. —  So,  if  contracts  are  made  only 
orally,  where  by  law  they  should  be  in 
writing,  they  cannot  be  enforced  elsewhere 
where  writing  is  not  required.  And  if  ^ 
made  orally  where  writing  is  not  required, 
they  can  be  enforced  in  other  countries 
where  such  contracts  should  be  in  writing. 
Vidal  V.  Thompson,  11  Mart.  23;  Alves 
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*The  general  rule  as  to  the  construction  of  contracts  is,  that 
if  they  relate  to  movables,  which  have  no  place,  no  sequelam, 
in  the  language  of  the  civil  law,  for  ^'mobilia  inhwrent  ossihus 
doniini"  they  are  to  be  construed  according  to  the  law  of  the 
place  where  they  are  made,  or  the  lex  loci  contractus  ;  (/ )  and 
if  they  relate  to  immovables,  or  what  the  common  law  calls  real 
property,  they  are  to  be  construed  according  to  the  law  of  the 
place  where  the  property  is  situated,  or  the  lex  loci  rei  sitce.  (g) 


V.  Hodgson,  7  T.  E.  241 ;  Clegg  v.  Levy, 
3  Campb.  166. 

(/")  Thorne  u.  Watkins,  2  Ves.  35; 
Holmes  i .  llimscn,  4  Johns.  Ch.  487  ; 
Harvey  v.  Richards,  1  Mason,  412  ;  Brace 
V.  Bru're,  2  B.  &  P.  22!l,  n.  (a)  ;  Somer- 
\'iUo  i\  Somcrville,  5  Ves.  75(1.  In  the 
case  In  re  Ewin,  1  C.  &  Jer.  156,  Bayhy, 
B.,  savs :  —  "It  is  clear,  from  the  author- 
ity of  'liruce  V.  Brace,  2  Bos.  &  Pul.  229, 
and  the  case  of  Somcrville  v.  Soracn'ille, 
5  A^cs.  7.50,  that  the  rule  is  that  personal 
property  follows  the  person,  and  it  is  not 
in  any  respect  to  be  regulated  by  the 
situs ;  and  if  in  any  instances,  the  situs 
has  been  adopted  as  the  rule  by  which  the 
property  is  to  be  governed,  and  the  lex  loci 
rei  sitie  rcsoi'tcd  to,  it  has  been  im])roperly 
done.  Whcrc\'er  the  domicil  of  the  pro- 
prietor is,  there  the  property  is  to  be  con- 
sidered as  .situate ;  and,  in  the  case  of 
Somcrville  r.  Somerville,  wliicK  was  a 
case  in  which  tlicre  was  stock  in  the  funds 
I  of  this  country,  wliich  were  at  least  as  far 
local  as  any  of  the  stocks  mentioned  in 
this  case  are  local,  there  was  a  question 
whether  the  succession  to  that  property 
should  be  regulated  by  the  English  or  by 
the  Scotch  rules  of  succession.  '^^®  Mas- 
ter of  the  lloUs  was  of  opinion  that  the 
proper  domicil  of  the  party  «as  in  Sc( >t- 
land.  And  having  ascertained  that,  the 
conclusion  which  he  drew  was,  that  the 
property  in  the  English  funds  was  to  be 
regulated  by  the  Scotch  mode  of  succes- 
sion ;  and  if  the  executor  had,  as  he  no 
doubt  would  have,  the  power  of  reducing 
the  property  into  his  own  possession,  and 
putting  the  amount  into  his  own  pocket, 
it  would  be  distributed  by  the  law  of  the 
country  in  which  the  party  M'as  domiciled. 
Personal  pi-opcrty  is  always  liable  to  be 
transfcn'cd,  wherever  it  may  happen  to  be, 
by  the  act  of  the  party  to  whom  that 
property  belongs  ;  and  there  arc  authori- 
ties that  ascertain  this  point,  which  bears 
by  analogy  on  this  case,  namely,  that  if  a 
trader  in  England  becomes  bankrupt,  hav- 
ing that  which  is  personal  property,  debts, 
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or  other  personal  property,  due  to  him 
abroad,  the  assignment  under  the  com- 
mission of  bankrupt  operates  upon  the 
property,  and  effectually  transfers  it,  at 
least  as  against  all  those  persons  who  owe 
obedience  to  these  bankrupt  laws,  the  sub- 
jects of  this  country."  In  Milne  v.  More- 
ton,  6  Binn.  353,  Tilghman,  C.  J.,  states 
the  rule  with  some  qualification.  He 
says  :  —  "  This  proposition  is  true  in  gen- 
eral, but  not  to  its  utmost  extent,  nor 
without  several  exception  *  In  one  sense 
personal  property  has  locality,  that  is  to 
say,  if  tangible,  it  has  a  place  in  which  it 
is  situated,  and  if  invisible  (consisting  of 
debts)  it  may  be  said  to  be  in  the  place 
where  the  debtor  resiScs ;  and  of  these 
circumstances  the  most  liberal  nations 
have  taken  advantage,  by  making  such 
property  subject  to  regulations  wlueh  suit 
their  own  convenience." 

(g)  Upon  this  general  rale  the  common 
law  and  civil  law  agree ;  and  the  Ameri- 
can authorities  are  explicit.  See  War- 
render  V.  Warronder,  9  Bligh,  127 ;  Dun- 
das  V.  Dundas,  2  Dow  &  Qlarke,  349; 
Coppin  I'.  Coppin,  2  P.  Wms.  291 ; 
United  States  v.  Crosby,  7  Cranch,  115; 
Cutter  V.  Davenport,  1  Pick.  81  ;  Hos- 
ford  V.  Nichols,  1  Paige,  220 ;  Wills  u. 
Cnwper,  2  Hamm.  312  ;  Kerr  v.  Moon,  9 
Wheat.  565  ;  McCormick  r.  Sullivant,  10 
id.  192  ;  Darby  v.  Mayer,  id.  465.  It  is 
a  conclusion  from  this  rule,  as  will  be 
seen  from  the  preceding  authorities,  that 
the  title  to  land  can  lie  given  or  taken,  ac- 
quired or  lost,  only  in  conformity  with  aU 
the  requirements  of  the  law  of  the  place 
where  the  real  estate  is  situated.  Some 
question  may  exist  as  to  what  comes 
under  this  rule  as  to  immovables.  In 
Robinson  v.  Bland,  2  Buit.  -1079,  Lord 
Mansfield  applies  it  to  public  stock.  And 
Mr.  justice  Ston/,  Confl.  of  Laws,  ^  383, 
says:  —  "The  same  rule  may  properly 
apply  to  all  other  local  stock  or  funds, 
although  of  a  personal  nature,  or  so  made 
by  the  local  law,  such  as  bank-stock, 
insurance    stock,    turnpike,    canal,    and, 
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This  we  have  said  to  be  *the  general  rule ;  and  if  we  do  not 
call  it  a  universal  rule,  it  is  because  we  are  not  quite  pre- 
pared to  say  that  none  of  the  apparent  exceptions  to  the  rule 
are  real. 

•  Thus,  there  is  a  question  involved  in  the  construction  of 
every  contract,  or  rather,  a  question  prior  to  its  construction ; 
namely,  whether  the  parties  to  the  contract  had  the  power  to 
make  it.  This  is  the  question  of  the  capacity  of  persons;  and 
it  is  decided  by  what  civihans  term  personal  laws.  And  the 
general  rule  is  said  to  be  that  a  personal  capacity  or  incapacity, 
created  by  a  law  of  the  State  wherein  a  party  has  his  domieil, 
follows  him  wherever  he  may  go.  (h)  But  if  this  be  the  rule 
of  law,  it  is  not  one  of  universal  application,  and  in  some  cases 
needs  important  qualification.  For  this  rule  as  to  capacity 
may  come  into  direct  conflict  with  the  general  rule,  that  all 
personal  contracts  are  to  be  construed  and  applied  according  to 
the  law  of  the  place  where  they  were  made,  and  when  this  con- 
flict exists,  the  important  question  arises,  which  rule  shall  pre- 
vail.    This  we  consider  in  the  next  section. 


SECTION    III. 

CAPACITY   OF   PARTIES. 

It  must  be  remembered  that  the  rule  is  that  persons  have 
capacity  to  contract ;  and  the  exception  is,  their  want  of  *capac- 
ity.  This  exception,  therefore,  must  be  made  out.  And  capac- 
ity will  be  held  not  only  when  there  is  no  evidence  and  no  rule 
against  it,  but  when  the  evidence,  or  the  rules,  or  the  argument, 
leave  it  in  doubt. 

Incapacities  are  of  two  kinds ;  those  which  may  be  called 

bridge  shares,  and  other  incorporeal  prop-  weight,  on  the  law  of  Continental  Europe ; 

erty,  owing  its  existence  to,  or  regulated  but  it  does  not  seem  to  have  been  asserted, 

by,  peculiar  local  laws.  No  positive  trans-  in  so  many  words,  by  the  courts  of  com- 

fer  can  bo  made  of  such  property,  except  mon  law.     In  Ending  v.  Smith,  2  Hagg. 

in   the   manner  prescribed   by  the  local  Consist.  Tiep.  391 ,  lior A  Stowell  discusses 

regulations."  it  somewhat.    And  it  seems  to  be  im- 

(A)  This  rule  is  laid  down  by  most  of  plied  in  many  of  the  cases  to  which  we 

the  great  multitude  of  writers,  who  may  shall  refer,  in  the  further  consideration  of 

be  cited  as  authoiities  of  greater  or  less  the  question  of  capacity. 
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natural  incapacities,  as  absolute  duress,  insanity,  or  imbecility; 
and  those  which  may  be  called  artificial,  because  arising  by  force 
of  local  laws,  from  marriage,  or  slavery,  or  such  other  causes  as 
are  made  grounds  of  incapacity  only  by  positive  laws,  which 
vary  in  different  States.  And  then  there  is  a  third  l?ind  betwee* 
these  two,  or  composed  of  these  two,  when  a  natural  incapacity, 
as  that  of  an  actual  infant,  passes  by  imperceptible  degrees  into 
the  artificial  incapacity  of  a  legal  infant  of  twenty  years  of  age. 
In  regard  to  the  first  class,  it  is  true  that  wherever  the  incapaci- 
tated person  goes  he  carries  his  incapacity  with  him ;  but  this 
is  perhaps  not  because  his  incapacity  was  created  by  a  law  of 
the  home  from  which  he  came,  for  it  was  only  recognized  by 
that  law ;  and  being  recognized  by  every  other  law,  he  finds 
himself  under  the  same  incapacity  in  every  State,  because  he 
finds  a  similar  law  everywhere  in  force.  For  this  law  is  one 
which  may  well  be  called  a  law  of  nature ;  that  is,  a  law  en- 
acted by  the  supreme  creator  of,  and  lawgiver  for,  human 
nature,  and  as  wide  in  its  scope  and  operation  as  that  nature. 

When  we  come  to  the  incapacities  of  the  second  kind,  that 
is,  to  artificial  incapacities,  the  law  is  not  so  certain.  Upon  the 
law  of  the  capacity  of  the  person,  and  the  law  of  the  place  of 
the  contract,  on  either  or  on  both,  the  law  of  construction  of 
contracts  as  to  place,  would  seem  to  be  founded.  Nor  is  there 
any  difficulty  in  applying  either  alone,  or  both  if  they  are  coin- 
cident ;  but  if  they  are  both  applicable,  but  would  lead  to 
directly  opposite  results,  this  collision  gives  rise  to  questions 
which  it  would  be  impossible  to  settle  absolutely,  even  on  the 
authority  of  civilians  ;  because  there  is  an  irreconcilable  differ- 
ence among  them.  But,  judging  as  well  as  we  may,  from  the 
general  principles  which  belong  to  this  subject,  we  should  prefer 
the  opinion  of  those  who  hold,  that  when  the  two  rules  above 
mentioned  come  into  conflict,  that  which  gives  controlling  power 
to  the  *law  of  the  place  of  the  contract  should  prevail.  We 
might  admit  a  distinction  sometimes  intimated,  and  say  that  a 
question  which  related  only  to  the  state  and  condition  of  a  per- 
son, without  reference  to  other  parties,  would  generally  be  con- 
strued by  the  law  of  his  domicil,  wherever  he  might  be.  But  if 
one  away  from  his  domicil  disposes  of  his  movable  property, 
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or  enters  into  personal  contracts,  we  cannot  but  think  that  the 
law  of  the  place  in  which  he  does  these  acts  would  be  applied 
to  them,  (i) 


(«■)  On  this  point,  as  on  most  of  the 
questions  of  the  lex  loci,  the  opinions  of 
civilians  stand  opposed  to  each  other  utoc- 
oncilably;  the  great  majority,  both  in 
number  and  weight,  assert  that  the  law  of 
the  domicil  determines  everywhere  the 
capacity  of  the  party ;  but  they  dilfer  very 
much  in  the  application  of  the  nile ;  and 
some  of  hifrh  authority  hold  a  different 
doctrine.  But  on  tins  subject  we  must 
refer  to  such  works  as  Livermore's  Disser- 
tations, Story's  Conflict  of  Laws,  Burge's 
Commentaries  on  Colonial  and  Foreign 
Laws,  and  Henry  on  Foreign  Law,  in 
which  these  authorities  are  cited  and  com- 
pared; and  the  student  who  would  push 
his  inquiries  further  in  this  direction  will 
be  guided  to  the  original  authors,  and  re- 
ferred to  the  places  in  which  these  ques- 
tions are  considered.  The  whole  discus- 
sion of  this  question,  among  civilians, 
turns  upon  the  exact  distinction  between 
real  and  personal  statutes ;  a  distinction 
wholly  unknown  to  the  common  law. 
And  indeed  they  understand  by  "  statute  " 
not  what  we  do,  but  any  thing  which  has 
the  force  of  law,  whatever  be  its  origin 
and  authorization,  Kent  says  that  while 
the  continental  jurists  generally  adopt  the 
law  of  the  domicil,  (supposmg  it  to  eome 
in  conflict  with  the  law  of  the  place  of  the 
contract,)  the  English  common  law  adopts 
the  lex  loci  contractus.  See  2  Kent's  Com. 
459,  n.  (b).  We  have  not,  however,  been 
able  to  find  du-ect  and  conclusive  author- 
ity for  this.  In  Male  v.  Roberts,  3  Esp. 
163,  in  wliich  the  plaintiff'  sought  to  re- 
cover money  paid  for  the  defendant  in 
Scotland,  and  the  defence  was  infancy. 
Lord  Eldon  said :  —  "It  appears  from  the 
evidence  in  this  cause  that  the  cause  of  ac- 
tion arose  in  Scotland ;  the  contract  must 
be  therefore  governed  by  the  laws  of  that 
country  where  the  contract  aiises.  Would 
infancy  be  a  good  defence  by  the  law  of 
Scotland,  had  the  action  been  commenced 
there?  What  the  law  of  Scotland  is 
with  respect  to  the  right  of  recovering 
against  an  infant  for  necessaries  I  cannot 
say ;  but  if  the  law  of  Scotland  is,  that 
such  a  contract  as  the  present  could  not  be 
enforced  against  an  infant,  that  should 
have  been  given  in  evidence,  and  I  hold 
myself  not  warranted  in  saying  that  such 
a  contract  is  void  by  the  law  of  Scotland, 
because  it  is  void  by  the  law  of  England. 


The  law  of  the  country  where  the  contract 
arose  must  govern  the  contract ;  and  what 
that  law  is  should  be  given  in  evidence  to 
me  as  a  fact.  No  such  evidence  has  been 
given ;  and  I  cannot  take  the  fact  of  what 
that  law  is  without  evidence."  It  would 
seem  in  this  case,  though  not  distinctly 
stated,  that  both  paities  were  domiciled  in 
England.  In  Saul  v.  His  Creditors,  17 
Mart.  569,  590,  which  it  might  be  sup- 
posed would  be  governed  rather  by  the 
rales  of  the  civil  law,  the  court  say :  — 
"  A  personal  statute  is  that  which  follows 
and  governs  the  patty  subject  to  it  wher- 
ever he  goes.  The  real  statute  controls 
things,  and  does  not  extend  beyond  the 
limits  of  the  country  from  wliich,  it  derives 
its  authority.  The  personal  statute  of  one 
country  controls  the  personal  statute  of 
another  country,  into  which  a  party  once 
governed  by  the  former,  or  who  may  con- 
tract under  it,  should  remove.  But  it  is 
subject  to  a  real  statute  of  the  place  where 
the  person  subject  to  the  personal  should 
fix  liimself,  or  whore  the  property  on 
which  the  contest  arises  may  be  situated." 
Aftenvards,  p.  597,  in  illustration  of  these 
rules,  the  court  say  what  we  should  sup- 
pose to  mean  simply  that  the  law  of  the 
place  of  the  contract  overcomes  the  law  of 
the  domicil  as  to  capacity.  "Now  sup- 
posing the  case  of  our  law  fixing  the  age  of 
ma.)ority  at  twenty-five,  and  the  country  in 
wliich  a  man  was  born  and  lived,  previous 
to  his  coming  here,  placing  it  at  twenty- 
one,  no  objection  could  be  perhaps  made 
to  the  rule  just  stated,  and  it  may  be,  and 
we  believe  would  be  true,  that  a  contract 
made  here  at  any  time  between  the  two 
periods  already  mentioned  would  bind 
him.  But  reverse  the  facts  of  this  case, 
and  suppose,  as  is  the  trutli,  that  our  law 
placed  the  age  of  majority  at  twenty-one ; 
that  twenty-five  was  the  period  at  which  a 
man  ceased  to  be  a  minor  in  the  country 
where  he  resided ;  and  that  at  the  age  of 
twenty-four  he  came  into  this  State,  and 
entered  into  contracts ; — would  it  be  per- 
mitted that  he  should,  in  our  courts,  and 
to  the  demand  of  one  of  our  citizens, 
plead,  as  a  protection  against  his  engage- 
ments, the  laws  of  a  foreign  countiy,  of 
which  the  people  of  Louisiana  had  no 
knowledge ;  and  would  we  tell  them  that 
ignorance  of  foreign  laws,  in  relation  to  a 
contract  made  here,  was  to  prevent  them 
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*Thus,  if  a  woman  at  the  age  of  nineteen,  whose  domicil  was 
in  Massachusetts,  having  gone  into  Vermont,  (where  women 
are  so  far  of  age  at  eighteen  that  they  may  bind  themselves  at 
that  age  for  things  not  necessary,)  there  bought  non-necessaries, 
and  gave  her  note  for  the  price,  and  while  she  was  there  the 
note  was  put  in  suit  against  her,  we  do  not  think  that  she  could 
interpose  the  law  of  Massachusetts  in  her  defence.  And  if  a 
woman  of  that  age,  whose  domicil  was  in  Vermont,  came  into 
Massachusetts,  and  there  bought  non-necessaries,  and  was  sued 
for  the  price,  we  think  she  could  interpose  the  defence  of  infancy. 
If,  in  the  first  case,  the  woman  returned  to  Massachusetts,  and 
the  note  was  sent  after  her  and  put  in  suit  there,  it  might  admit 
of  more  question  whether  the  law  of  the  forum  would  now  pre- 
vail over  the  law  of  the  place  of  the  contract,  and  constitute  a 
good  defence  ;  or,  if  in  the  second  case,  the  woman  returned  to 
Vermont,  and  suit  was  brought  against  her  there,  it  might  admit 
of  more  question  whether  the  law  of  the  forum  would  now  pre- 
vail over  the  law  of  the  place  of  the  contract,  and  enforce  the 
contract,  negativing  this  defence.  But  this  doubt  would  be  in 
fact  a  doubt  whether,  when  the  law  of  the  domicil  and  the  law 
of  the  place  of  the  contract  conflict,  the  law  of  the  forum  may 
not  come  in,  and  decide  in  favor  of  the  law  of  the  domicil,  if 
that  be  also  the  place  of  the  forum,  or  in  favor  of  the  law  of 
the  place  of  the  contract,  if  that  be  the  place  of  the  forum.  But 
we  are  not  satisfied  that  such  would  be  the  rule. 

*There  is  another  principle  which  may  have  a  bearing  upon 
this  question ;  for  it  seems  reasonable  at  least  to  say  that  a  con- 
tract, void  or  voidable  at  its  inception,  cannot  be  made  valid 
against  the  will  of  the  party  having  the  right  of  avoidance,  by 
a  mere  change  of  his  place,  nor  can  a  contract  valid  and  enforce- 
able when  and  where  entered  into  be  made  invalid  in  this  way. 
Any  woman  over  eighteen,  buying  on  credit  non-necessaries  in 
Vermont,  makes  a  contract  which  is  valid  then  and  there,  and 
any  woman  of  that  age  making  such  a  contract  in  Massachu- 

enforcing  it,  though  the  agreement  was  pose  the  individual  subject  to  it  is  carried 

binding    by  tliose   of  their  own   State?  to   England    or   Massachusetts;  —  would 

Most  assuredly  we  would  not.    16  Martin,  their  courts  sustain  the  argument  that  his 

193.     Talie  another  case.    By  the  laws  of  state  or  condition  was  fixed  by  the  laws 

this  country  slavery  is  permitted,  and  the  of  his  domicil  of  origin  1     We  know  they 

rights  of  the  master  can  be  enforced.    Sup-  would  not." 
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setts  makes  one  which  is  not  valid  then  and  there  ;  and  these 
contracts  must  remain,  the  first  valid  and  the  second  invalid, 
wherever  it  may  be  sought  to  enforce  them,  unless,  in  the  first 
case,  a  foreign  law  is  admitted  to  destroy  the  validity  of  the 
contract,  and  in  the  second  case,  comes  in  to  give  the  contract 
validity  and  force  ;  and  we  think  a  foreign  law  can  do  neither 
of  these  things. 

By  the  second  of  the  general  principles  which  we  presented 
early  in  this  chapter,  the  laws  of  every  State  have  a  binding 
force  over  all  persons  and  things  within  its  dominion  ;  and  con- 
tracts are  among  the  things  which  it  thus  controls.  It  must  be 
true,  therefore,  that  these  laws  govern  and  determine  all  con- 
tracts made  within  their  territorial  scope,  or,  in  other  words,  that 
every  contract  must  be  construed  according  to  the  law  of  the 
place  of  the  contract,  unless  we  are  at  liberty  to  say  one  of  two 
things  ;  either  that  the  foreign  law  affected  the  contract,  and 
controlled  the  home  law  at  the  time  the  contract  was  made,  or 
else  that  it  had  this  effect  subsequently.  Now,  to  say  that  the 
foreign  law  thus  operated  upon  the  contract  at  its  inception, 
would  be  to  say  that  a  foreign  law  entered  into  a  foreign  and 
independent  State  with  a  power  of  its  own,  and  there  by  this 
power  resisted  and  controlled  the  home  law,  and  importantly 
affected  the  rights  of  parties  who  made  the  contract  under  the 
home  laws.  And  this  would  be  giving  to  this  foreign  law  a 
power  far  beyond  what  it  could  derive  from  any  principle  which 
can  be  admitted  to  belong  to  the  comity  of  nations,  (j)    On  *the 


(j)  In  Saul  V.  His  Creditors,  17  Mart,  principles.  Tliey  have  attempted  to  go 
595,  tlie  court  say,  after  quoting  from  too  far.  To  define  and  fix  that  which 
Chancellor  D'Agusseau  :  —  "If  the  subject  cannot  in  the  nature  of  things  be  defined 
had  been  susceptible  of  clear  and  positive  and  fixed.  They  seem  to  have  forgotten 
rules,  we  may  safely  believe  this  illustrious  that  they  wrote  on  a  question  which 
man  would  not  have  left  it  in  doubt,  for  if  touched  the  comity  of  nations,  and  that 
any  thing  be  more  remarliable  in  him  than  that  comity  is,  and  ever  must  be  uncertain, 
his  genius  and  his  knowledge  it  is  the  ex-  That  it  must  necessarily  depend  on  a  va- 
traordinary  fulness  and  clearness  with  riety  of  circumstances  which  cannot  be 
which  he  expresses  himself  on  all  ques-  reduced  within  any  certain  rule.  That  no 
tions  of  jurisprudence.  When  he,  there-  nation  will  suffer  the  laws  of  another  to 
fore  and  so  many  other  men  of  great  interfere  with  her  own,  to  the  injury  of  her 
talents  and  learning,  are  thus  found  to  fail  citizens  :  that  whether  they  do  or  not  must 
in  fixing  certain  principles,  we  are  forced  depend  on  the  condition  of  the  country  in 
to  conclude  that  they  have  failed  not  from  which  the  foreign  law  is  sought  to  be  en- 
want  of  ability,  but  because  the  matter  was  forced  —  the  particular  nature  of  her  legif- 
not  susceptible  of  being  settled  on  certain  lation  —  her  policy,  and  the  character  of 
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other  hand,  if  we  admit  that  the  contract  when  made  was  valid 
only  according  to  the  laws  of  the  country  where  it  was  made, 
but  say  that  afterwards  another  law,  the  law  of  the  domicil  of  a 
party,  or  of  the  forum  before  which  the  question  comes,  varies 
the  contract  in  important  respects,  we  say  no  less  than  that  a 
law  which  the  parties  in  making  their  ^^contract  could  not  be 
supposed  to  contemplate,  and  were  not  affected  by,  afterwards 
made  a  new  contract  for  them,  or  established  or  discharged  rela- 
tions or  obligations  between  them,  against  or  without  their  wiU 
and  consent. 

Upon  the  whole  we  are  of  opinion  that  the  rule  which  requires 
that  every  contract  should  be  construed  according  to  the  law  of 
the  place  where  it  was  made,  is  very  nearly  universal.  The  ex- 
ceptions we  should  admit  are,  principally,  those  founded  upon 
the  possible  fact  that  the  law  of  a  State  might  oppose  or  vary 
the  law  of  natural  capacity  or  incapacity,  or  might  permit  a 
contract  which  could  be  performed  only  by  acts  in  another 
country  which  would  be  distinctly  and  positively  prohibited  by 
the  law  of  that  country.  And  even  in  such  cases  it  might  more 
properly  be  said,  that  the  contract  should  be  construed  accord- 
ing to  the  law  of  the  place  where  it  was  made,  but  that  when- 
ever such  construction  could  make  it  illegal,  it  would  be  for  that 
reason  void.  But  the  illegality  here  jjieant  is  not  that  of  an  in- 
fant's contract  for  non-necessaries,  or  the  contract  of  a  married 
woman.  When  it  is  said  that  he  or  she  cannot  do  this,  it  is 
meant  only  that  the  law  'permits  a  party  making  such  a  contract 
to  treat  it  as  void ;  not  that  the  law  prohibits  such  parties  from 
making  these  contracts. 

All  of  these  questions  are  sometimes  much  complicated  with 
other  questions,  as  where  the  domicil  of  the  party  is,  or  where 
was  the  place  in  which  the  contract  was  made  ;  and  become  in 
this  way  much  more  difficult. 

her  institutions.  Tliat  in  the  conflict  of  that  doubt  does  exist,  the  court  which  de- 
laws,  it  must  be  often  a  matter  of  doubt  cides  will  prefer  the  law  of  its  own  country 
which  should  prcrail,  and  that  whenever    to  that  of  the  stranger." 
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SECTION   IV. 

DOMICIL. 

Every  person  has,  in  law,  a  home,  or  domicil ;  (k)  and  every 
domicil  which  one  has,  whether  the  original  domicil  or  a  subse- 
quent one,  continues  until  a  new  one  is  acquired,  (1)  and  when 
a  new  one  is  acquired,  the  former  domicil  ceases,  (m)  because 
no  person  can  have  more  than  one  domicil  at  the  same  time,  (w) 
One's  domicil,  or  home,  is  in  the  country  in  which  he  perma- 
nently resides.  To  the  idea  of  domicil,  or  home,  two  elements 
belong ;  one,  that  of  act,  the  other,  that  of  intent.  The  very 
beautiful  definition  of  the  Roman  law  cannot  be  literally  and 
adequately  translated  into  English.  "  It  is  not  doubted  that 
individuals  have  a  home  in  that  place  where  each  one  has 
established  his  hearth  and  the  sum  of  his  possessions  and  his 
fortunes  ;  (larem  rerumque  ac  fortvnarum  suarum  sunimam  con- 
stiluit,)  whence  he  will  not  depart  if  nothing  calls  him  away ; 
whence  if  he  has  departed  he  seems  to  be  a  wanderer,  and  if 
he  returns  he  ceases  to  wander."  (o) 

The  questions  of  domicil  sometimes  present  much  difficulty 
in  determining  what  is- the  measure,  or  what  is  the  evidence  of 
this  residence  in  fact,  or  in  intent.  Both  are  necessary  to  con- 
stitute a  domicil.  Both  are  implied  in  favor  of  '  the  home 
which  one  has  by  birth  and  parentage,  and  subsequent  inhabi- 
tancy. The  dwelling  in  a  place,  or  even  being  there,  may  con- 
stitute primd  facie  evidence  of  domicil ;  but  it  is  evidence  which 
may  be  rebutted.  ( /?)  And  it  is  quite  certain  that  no  definite 
period  of  time,  no  exact  manner  of  residence,  no  precise  decla- 
rations or  specific  acts,  are  necessary  to  ascertain  domicil,  or 
perhaps  suffice  to  determine  domicil ;  although  the  Supreme 
Court  of  the  United  States  have  intimated  that  an  exercise  of 
the  right  of  suffiage  would  be  the  highest  evidence ;  and  per-- 
haps  it  would  be  conclusive  against  the  party,  [q) 

(h)  Crawford  v.  "Wilson,  4  Barb.  504.  (o)   Code,  Lib.  10,  tit.  39,  7. 

(I)  Id.;  Brewer  u.Linnseus,  36  Me.428.  (p)  Crawford  v.  Wilson,  4  Barb.  504, 

(m)  Crawford  v.  Wilson,  4  Barb.  604.  519 ;   Bruce  v.  Bruce,  2  B.  &  P.  229,  n.. 

\n)    Id.;  Abington  v.    North  Bridge-  (a);  Sears  w.  The  City  of  Boston,  1  Mete, 

water,  23  Pictf  170;  Thomdike  v.  The  250. 

City  of  Boston,  1  Mete.  242.  (?)  Shcjjton  v.  Tiffin,  6  How.  185.    In, 
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When  a  domicil  is  in  any  way  acquired,  it  may  be  changed, 
by  a  change  both  in  fact  and  in  intent,  but  not  by  either  change 
alone  ;  the  change  in  fact  not  being  enough  without  intent,  (r) 
nor  the  change  in  intent  without  the  change  in  fact,  (s)  One 
who  goes  abroad  aninio  revertendi,  does  not  change  his  domicil, 
because  only  the  fact  of  residence  is  changed,  and  not  the  in- 
tent. But  if  he  remains  very  long  abroad,  and  in  one  place, 
the  intent  may  be  inferred  from  the  fact.  And  this  inference 
may  be  made  against  the  express  declarations  and  assertions  of 
the  person,  (t)  For  the  fact  and  the  intent  together  determine 
the  domicil,  and  not  the  language ;  nor  is  this  important  except 
as  evidence  of  intent.  If  therefore  one  insists  upon  his  pur- 
pose of  return,  and  the  preservation  of  his  domicil,  but  the  facts 
are  such  as  to  lead  to  and  justify  the  belief  that  this  expressed 
intention  of  return  is  but  a  false  pretence,  made  for  the  sake  of 
preserving  as  long  as  he  can  the  rights  of  domicil,  while  in  fact 
he  means  to  abide  where  he  now  is,  the  intent  will  *govern,  and 
the  change  of  domicil  will  be  complete.  It  seems  to  be  agreed 
that  "residence"  and  "inhabitancy"  mean  the  same  thing;  (u) 
but  whether  they  both  mean  the  same  thing  as  "domicil"  is 
not  so  clear,  (y)      It  is,  however,  rather  a  dispute    about   the 

tliis  cnse  the  court,  say  ;  —  "  On  a  change  Maine,  293 ;  In  the  matter  of  Thompson, 

of  domicil  from  one  state  to  another,  cit-  1  Wend.  45  ;   Frost  c.  Brisbin,  19  id.  11 ; 

izenship  may  depend  upon  the  intention  of  Thorndike  v.  The  City  of  Boston,  1  Met. 

the  individual.     But  this  intention  may  be  245;   McDaniel   i\    King,  5  Cush.  47.3; 

shown  more   satisfactorily  by   acts   than  Cadwalader    v.    Howell,    3    Harr.    1 44 ; 

declarations.     An  exercise  of  the  right  of  Crawford  i'.  Wilson,  4  Barb.  522.     See 

suffrage  is  conchisire  on  the  subject ;  hut  also,   cases  cited  in  preceding  note.     In 

acquiring  a  riglit  of  suffrage,  accompanied  Crawford   v.    Wilson,   4   Barb.    522,  the 

by  acts  which  show  a  pci-manent  location,  court  put  soldiers  and  seamen  on  the  same 

unexplained,  may  be  sufScient."   See  also,  footing  with  foreign  ministers  in  respect  to 

Cole  r.  Cheshire,  1  Gray,  441.  domicil.     "The   actual  residence   is  not 

(r)  Bradley  v.  Lowry,  1  Speers's  Eq.  1 ;  always  the  legal  residence  or  inhabitancy 

Granliy  v.  Amherst,  7  Mass.  1 ;   Lincoln  of  a  man.     A   foreign   minister  actually 

V.  Hapgood,  1 1  id.  350 ;  Harvard  College  resides  and  is  personally  present   at   the 

V.    Gore,   5   Pick.   370  ;    Cadwalader   i\  court  to  which  he  is  accretUted,  but  his 

Howell,  3  IlaiT.  138;  Wilton  v.  Falmouth,  legal  residence  or  inhabitancy,  and  domi- 

15  Maine,  479.  cil,  are  in  his  own  country.    His  residence 

(s)  The  Attorney-General  v.  Dunn,  6  at  the  foreign  court  is  only  a  temporary 

M.   &   W.    511  ;    Hallowell   p.    Saco,    5  residence.     He   is   there  for  a  particular 

Grcenl.  143;  The  State  v.  Hallett,  8  Ala.  purpose.     So  soldiers  and  seamen  may  be 

159  ;  Williams  /•.  Whiting,  11  Mass.  424 ;  legal  residents  and  inhabitants  of  a  place, 

Hairstcjii  V.  Haii-ston,  27  Miss.  704.  although    they    may  have    been    absent 

(t)  See  siiprri,  n.  (r/).  therefrom  for  years.     They  do  not  lose 

(m)  Hoo.sevclt  I'.  Kellogg,  20  Johns.  208;  their   residence   or   domicil   by  following 

In  the  matter  of  Wrigley,  4  Wend.  602,  8  their  profession."      So  in   Thorndike  v. 

id.  134.  The   City   of  Boston,    1    Met.   242,   the 

(v)  See  Jefferson  v.  Wasliington,  19  court  say:  —  "  If  a  seaman  without  family 
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meaning  and  use  of  words,  than  a  question  of  principle ;  for  all 
admit  that  one  may  dwell  for  a  considerable  time,  and  even 
regularly  during  a  large  part  of  the  ye#f,  in  one  place,  or  even 
in  one  State,  and  yet  have  his  domicil  in  another,  {w)  If  one 
resides  in  Boston  five  months  in  the  twelve,  including  the  day 
on  which  residency  determines  taxation,  and  the  other  seven 
months  at  his  house  in  the  country,  he  will  be^axed  in  Boston, 
and  may  vote  there,  and  his  domicil  js  there,  (x) 


or  property  sails  from  the  place  of  his  na- 
tivity, which  may  be  considered  his  domi- 
cil of  origin,  although  he  may  return  only 
at  long  intervals,  or  even  he  absent  maijy 
years,  yet  if  ho  does  not  by  some  actual 
residence  or  other  means  acquire  a  domi- 
cil elsewhere,  he  retains  his  domicil  of 
origin."  See  also,  Sears  v.  The  City  of 
Boston,  1  Met.  250. 

(w)  Frost  V.  Brisbin,  19  Wend.  11. 

(x)  This  is  the  established  rule  and 
common  practice  in  Massachusetts,  as  to 
the  right  of  taxing  one  not  actually  a  resi- 
dent. It  is  provided  by  statute  that  per- 
sonal estate  shall  be  assessed  to  the  owner 
in  the  town.where  he  shall  be  an  inhabitant, 
on  the  first  day  of  May.  Rev.  Stat.  cli.  7, 
sect.  9.  It  is  held  that  inhabitancy  under 
this  statute  means  substantially  the  same 
thing  as  domicil.  Thorndike  v.  The  City 
of  Boston,  1  Mete.  242.  In  this  case  a 
citizen  of  Boston,  who  had  been  at  school 
in  the  city  of  Edinburgh  when  a  boy,  and 
formed  a  predilection  for  that  place  as  a 
residence,  and  had  expressed  a  determina^ 
tion  to  reside  there,  if  he  ever  should  have 
the  means  of  so  doing,  removed  with  his 
family  to  that  city,  in  1836,  declaring,  at 
the  time  of  his  departure,  that  he  intended 
to  reside  abroad,  and  that  if  he  should  re- 
turn to  the  United  States  he  should  not 
livp  in  Boston.  He  resided  in  Edinburgh 
and  the  vicinityj  as  a  housekeeper,"  taking 
a  lease  of  an  estate  for  a  term  of  years, 
and  endeavored  to  engage  an  American 
to  enter  his  family  for  two  yeai-s,  as  in- 
structor of  his  children.  Before  he  left 
Boston  he  made  a  contract  for  th?  sale  of 
his  mansion-house  and  furniture  tliere,but 
shortly  aftenvards  procured  said  contract 
to  be  annulled,  (assigning  as  his  reason 
therefor,  that  in  case  of  his  death  in  Eu- 
rope, his  wife  might  wish  to  return  to 
Boston,)  atft  let  his  house  and  furniture 
to  a  tenant.  lidd,  that  he  had  changed 
his  domicil,  and  was  not  liable  to  taxation 
as  an  inhabitantof  Boston  in  1837.  Shaw, 
C.  J.,  said :  —  "  The  questions  of  resi- 
dence, inhabitancy,  or  domicil,  —  for  al- 


though not  in  all  respects  precisaly  the 
same,  they  are  nearly  so,  and  depend 
upon  much  the  same  evidence,  —  are  at- 
tended with  more  difficulty  than  almost 
any  other  which  are  presented  for  adjudi- 
cation. No  exact  definition  can  he  given 
of  domicil ;  it  depends  upon  no  one  fact 
or  combination  of  circumstances,  but  from 
the  whole  taken  together  it  must  be  deter- 
mined in  each  particular  case.  It  is  a 
maxim,  that  every  man  must  have  a 
domicil  somewhere ;  and  also  that  he  can 
have  but  one.  Of  course  it;  follows  that 
his  existing  domicil  continues  until  he  ac- 
quires another ;  and  vice  versa,  by  acquir- 
ing a  new  domieU  he  relinquishes  his 
former  one.  From  this  view  it  is  mani- 
fest that  very  slight  circumstances  must 
often  decide  the  question.  It  depends 
upon  the  preponderance  of  the  evidence 
in  fiivor  of  two  or  more  places;  and  it 
may  often  occur  that  the  evidence  of  facts, 
tending  to  establish  the  domicil  in  one 
place,  would  be  entirely  conclusive,  were 
it  not  for  the  existence  of  facts  and  cir- 
cumstances of  a  still  more  conclusive  and 
decisive  character,  which  fix  it,  beyond 
question,  in  another.  So,  on  the  contrary, 
veiy  slight  circumstances  may  fix  one*s 
domicil,  if  not  controlled  by  more  conclu- 
sive facts  fixing  it  in  another  place.  If  a 
seaman,  without  family  or  property,  sails 
from  the  place  of  his  nativity,  which  may 
be  considered  his  domicil  of  origin,  al- 
though he  may  return  only  at  long  inter- 
vals, or  even  be  absent  many  years,  yet  if 
he  does  not  by  some  actual  residence  or 
other  means  acquire  a  domicil  elsewhere, 

he  retains  his  domicil  of  origin 

The  actual  change  of  one's  residence,  with 
his  family,  and  the  taking  up  of  a  resi- 
dence elsewhere,  without  any  intention  of 
returning,  is  one  of  the  strong  indications 
of  change  of  domicil,  and,  unless  control- 
led by  other  circumstances,  is  decisive. 
It  was  for  the  jury  to  determine  whether 
there  were  any  circumstances  sufficient  to 
control  such  conclusion.  If  the  plaintiff 
had  left  Boston,  and  actually  taken  up  a 
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*A  woman  marrying  takes  her  husband's  domicil,  and 
*  changes  it  with  him.  (y)  A  minor  child  has  the  domicil  of 
his  father,  (z)  or  of  hi?  mother  if  she  survive  his  father;  and 
the  surviving  parent,  with  whom  a  child  lives,  by  changing  his 
or  her  own  domicil  in  good  faith,  changes  that  of  the  child,  (a) 
And  even  a  guardian  has  the  same  power,  (b) 


residence,  with  liis  family,  in  Scotland, 
without  any  intention  of  returning,  there- 
by assuming  that  country  as  his  definite 
abode  ^nd  jdace  of  residence  until  some 
new  intention  had  been  formed  or  resolu- 
tion taken,  he  had  ceased  to  be  an  inhabi- 
tant of  Boston,  liable  to  taxation  for  his 
personal  property."  In  Sears  v.  The  City 
of  Boston,  1  i\k'tc.  250,  a  native  inhabi- 
tant of  Boston,  intendmg  to  reside  in 
France,  with  his  family,  departed  for  that 
country  in  June,  1836,  and  was  followed 
by  his  family  about  three  months  after- 
wards. His  dwelling-house  and  furniture 
were  leased  for  a  year,  and  he  hired  a 
house  for  a  year  in  Paris.  At  the  time  of 
his  departure  he  intended  to  return  and 
resume  his  residence  in  Boston,  but  had 
not  fixed  on  any  time  for  his  return.  He 
returned  in  about  sixteen  months,  and  his 
family  in  about  nine  months  afterwards. 
Held,  that  he  continued  to  be  an  inhabi- 
tant of  Boston,  and  that  he  was  rightly 
taxed  there,  during  his  absence,  for  his 
person  and  jiersonal  property.  SJiaiv, 
C.  J.,  said:  —  "Actual  residence,  tliat  is, 
personal  pvescTicc  iif  a  place,  is  one  cir- 
cumstance to  determine  the  domicil,  or 
the  fact  of  being  an  inhabitant ;  but  it  is 
far  from  being  conclusive.  A  seaman  on 
a  long  voyage,  and  a  soldier  in  actual 
service,  may  be  respectively  inhabitants  of 
a  place,  though  not  personally  present 
there  for  years.  It  depends,  therefore, 
upon  many  other  considerations,  besides 
actual  presence.  Where  an  old  resident 
and  inhabitant,  having  a  domicil  from  his 
birth  in  a  particular  place,  goes  to  another 
place  or  country,  tlic  great  question 
whether  he  has  changeil  his  domicil,  or 
wliether  lie  lias  ceased' to  be  an  inhabitant 
of  one  place,  and  liecoine  an  inhaliitant 
of  another,  will  depend  mainly  upon  the 
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question,  to  be  determined  from  all  the 
circumstances,  whether  the  new  residence 
is  temporary  or  permanent ;  whether  it  is 
occasional,  for  the  purpose  of  a  visit,  or 
of  accomplishing  a  temporaiy  object;  or 
whether  it  is  for  the  purpose  of  continued 
residence  and  abode,  until  some  new  reso- 
lution be  taken  to  remove.  If  the  de- 
parture from  one's  fixed  and  settled  abode 
is  for  a  purpose  in  its  nature  temporary, 
whether  it  be  business  or  pleasure,  accom- 
panied with  an  intent  of  returning  and 
resuming  the  former  place  of  abode  as 
soon  as  such  purpose  is  accomplished ;  in 
general,  such  a  person  continues  to  be  an 
inhabitant  at  such  place  of  abode,  for  all 
purposes  of  enjoying  civil  and  political 
privileges,  and  of  being  subject  to  civil 
duties."  The  learned  Chief  Justice  then 
remarks  that  the  facts  in  the  present  case 
are  considered  by  the  court  as  indicating 
only  a  casual  and  temporary  departure  of 
the  plaintitf  from  his  place  of  permanent 
residence;  that  Paris  was  his  place  of 
temporary  and  not  of  permanent  abode ; 
and  that  he  did  not  relinquish  his  domicil, 
or  cease  to  be  an  inhabitant  of  Boston. 
The  case  is  distinguished  from  the  case  of. 
Thorndilce  v.  City  of  Boston,  by  the  dif- 
ferent intent  of  the  parties  upon  their  de- 
parture. 

{y)  WaiTcnder  v.  Wan-ender,  9  Bligh, 
89,  103,  104. 

(z)  Guier  v.  O'Daniel,  1  Binn.  349,  n.  a. 

(a)  Cumner  i-.  Milton,  2  Salk.  528; 
Woodend  v.  Paul^|^ury,  2  Ld.  Raym. 
1473  ;  Potingei-  v.  AMgl'itman,  3  Mer.  67  ; 
Holyoke  v.  Haskins,  5  Pick.  20.  See 
Story's  Confl.  of  Laws,  §  46,  n.  (2). 

(i)  Potinger  r.  Wightman,  3  Mer.  67  ; 
Holyoke  v.  Haskins,  5  Pick.  20.  See 
Story's  Confl.  of  Laws,  5  46,  n._  (2). 
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SECTION    V- 

THE  PLACE  OF  THE  CONTRACT. 

The  rules  of  law  in  respect  to  doriiicil  are  quite  well  settled, 
and  when  difficult  questions  occur,  they  are  usually  questions 
of  fact.  But  the  law  as  to  what  shall  be  deemed  the  place  of 
the  contract  seems  not  to  be  quite  well  settled.  A  contract  is 
made  when  both  parties  agree  to  it,  and  not  before  ;  if  it  be  an 
oral  contract,  it  is  made  when  the  offer  of  one  party  is  distinctly 
accepted  by  the  other ;  and  if  it  be  made  by  letter,  then  it  is 
made  when  the  party  receiving  the  proposition  puts  into  the 
mail  his  answer  accepting  it,  or  does  an  equivalent  act.  If  the 
contract  is  in  writing,  it  is  made  when  all  the  parties  have 
executed  it ;  and  therefore  is  not  made  until  the  latest  party  has 
put  to  it  his  name  or  seal,  or  both,  as  may  be  requisite,  (c) 
Suppose,  however,  that  the  contract  is  made  in  one  place,  but 
is  to  be  performed  in  another;  then,  in  general,  although  per- 
haps not  always,  and  for  '  all  purposes,  the  place  of  payment  or 
performance,  is  the  place  of  the  contract,  (d)  The  most 
familiar  instance  is  a  promissory  note,  made,  that  is,  signed,  we 
will  say  in  Boston,  and  payable  in  New  York.  Is  this  note  to  be 
construed  by  the  law  of  Massachusetts  or  the  law  of  New  York  ? 
It  would  seem,  from  the  authorities,  that  a  contract  may  have 
two*  different  places,  the  law  of  which  enters  into  its  construc- 
tion. If  it  be  expressly  payable,  or  to  be  otherwise  performed 
there  where  it  is  signed,  then  that  is  its  only  place.  If  it  be  but  a 
naked  promise,  without  any  special  condition  as  to  the  place  of 
payment,  then  it  must  be  demanded  of  the  maker  where  he  is, 
or  at  his  domicil,  but  it  would  be  regarded  as  made  where  it 
was   signed.     If  expressly  payable  in  a  place  other  than  that 

(c)  See  ante,  vol.  1,  B.  2,  ch.  2,  and  169,  182;  Le  Breton  v.  Miles,  8  Paige, 
vol.  1,  p.  440,  n.  {n).  Also  Arnold  v.  261  ;  Prentiss  v.  Savage,  13  Mass.  23 
Kichm'ond  Iron  Works,  1  Gray,  434  ;  Percy  v.  Percy,  9  Louis.  Ann.  Ecp.  185 
Orcutt  y.  Nelson,  id.  536  ;  WIii.ston  y.  Stod-  Thompson  v.  Ketcliam,  8  Johns;  189 
der,  8  Mart.  95;  Westerns.  The  Genesee  Cox  v.  The  United  States,  6  Pet.  172 
Mut.  Ins.  Co.  2  Kern.  258.  Panning    v.    Consequa,   17   Johns.   511 

(d)  Robinson  v.  Bland,  2  Burr.  1077;  Andrews  v.  Pond,  13  Pet.  65  ;  Duncan  a. 
per  Baidivin,  J.,  in  Strother  v.  Lucas,  12  Crannan,  31  E.  L.  &  E.  443. 

Pet.  410,  436;  Bell  u.  Bruen,   1  How. 
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where  it  is  made,  it  would  seem,  according  to  some  autiiorities, 
that  the  law  of  either  place  may  be  applied  ;  thus,  if  the  legal 
interest  in  New  York  is  seven  per  cent.,  and*  the  legal  interest 
in  Boston  is  six  per  cent.,  a  note  on  interest  payable  at  Boston, 
and  made  in  New  York,  would  be  held  not  to  be  usurious  in 
Boston  if  it  expressed  seven  per  cent,  as  its  rate  of  interest ; 
while  according  to  other  authorities,  if  payable  at  Boston,  it 
must,  wherever  signed,  conform  to  the  law  of  Massachusetts  in 
respect  to  interest,  and  would  therefore  be  usurious  there  if  it 
bore  on  its  face  more  than  six  per  cent.,  although  not  usurious 
at  New  York,  where  it  was  made.  Our  own  opinion  is  decid- 
edly in  favor  of  the  former  view.  That  is,  if  a  note  be  made, 
bond  fide,  in  one  place,  expressly  bearing  an  interest  legal  there, 
and  payable  in  another  place  in  which  so  high  a  rate  of  interest 
is  not  allowed,  it  may  be  sued  in  the  place  where  payable,  and 
the  interest  expressed  recovered.  Because  the  parties  had  their 
election  to  make  the  interest  payable  according  to  the  law  of 
either  place  ;  or  to  express  the  same  thing  differently,  they  may 
lawfully  agree  upon  the  largest  interest  allowed  by  the  law  of 
either  place,   or  any  less  interest,  (e)     And  if  no  *  interest  be 

(e)  This  is  the  result  amved  at  after  it  would  be,  if  made  in  New  York.  The 
•much  consideration,  hy  the  Supreme  Supreme  Court  of  Louisiana  decided  that 
Court  of  Louisiana,  in  Depau  v.  Hum-  it  was  not  usurious  ;  and  that  althoug;h 
phreys,  20  Mart.  1.  Mr.  Justice  Story,  in  the  note  was  made  jjayable  at  New  York, 
ins  Conflict  of  Laws,  discusses  tlie  qucs-  yet  the  interest  miulit  he  stipulated  for 
tion  at  <;rcat  length,  and  with  a  citation  of  either  according  to  the  law  of  Louisiana 
very  numerous  authorities,  most  of  whicli  or  according  to  that  of  New  York.  The 
arc  from  the  civil  law,  and  comes  to  an  court  seem  to  have  founded  their  judgment 
opposite  conclusion,  if  we  understand  him  upon  the  ground,  that  in  the  sense  of  the 
.arit;ht,  although  some  statements  miglit  general  nde  already  stated,  there  are  or 
leave  the  matter  in  doubt.  In  reference  there  may  be  two  jiiaces  of  contract ;  that 
to  the  case  of  Depau  v.  Humphreys,  he  in  which  the  contract  is  actually  made, 
says:  —  "Another  case  has  arisen  of  a  and  that  in  which  it  is  to  be  paid  or  per- 
very  different  character.  The  circnm-  formei;  Locus,  iihi  avilractuscekbratus est; 
stances  of  the  case  were  somewhat  com-  locus,  iibi  destinata  solutio  est;  and  there- 
plicated,  but  the  only  point  for  considera-  fore,  that  if  the  hiAi'  of  botli  places  is  not 
tion  there  arose  upon  a  note,  of  which  the  violated,  in  respect  to  the  rate  of  interest, 
defendants  were  the  indorsers,  and  with  the  contract  for  interest  will  be  valid.  In 
the  amount  thereof  they  had  debited  them-  support  of  their  decision  the  court  mainly  re- 
selves  in  an  account  with  the  pl^iintiff;  lieduponthedoctrinessupposed  to  bemain- 
and  which  they  sought  now  to  avoid  upon  tained  by  certain  learned  jurists  of  continen- 
the  ground  of  usury.  The  note  was  tal  Europe,  \Wioso  languii^re,  however,  does 
given  in  New  (Jrleans,  payable  in  New  not  appear  to  mo  to  justify  any  such  inter- 
York,  for  a  large  sum  of  money  hearing  pretation  when  properly  "considered,  and 
an  interest  of  ten  per  cent.,  being  the  is  perfectly  compatible  with  the  ordinaiy 
legal  interest  of  Louisiana,  the  New  York  rule,  that  the  interest  must  be  or  ought  to 
legal  interest  being  seven  per  cent.  only,  be  according  to  the  law  of  the  place 
iTIie  question  was  whether  the  note  was  where  the  contract  is  to  be  performed,  and 
tainted  with  usury,  and  therefore  void,  as  the  money  is  to  be  paid.     It  may  not  be 
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expressed,  then  the  interest  will  be  measured  by  the  law  of  the 
place  where  the  note  is  payable. 


without  use  to  rOTiew  some  of  the  more 
important  authorities  thus  cited,  although 
it  mufet  tiecessarily  involve  the  repetition 
of  some  which  have  been  already  cited."^ 
Confl.  of  Laws,  §  298.  Then  after  twen- 
ty paRos  of  the  examination  of  authorities, 
he  comes  to  the  conclusion  that  the  decis- 
ion of  the  court  of  Louisiana  is  not  sup- 
ported by  tlic  reasoning  or  principles  of 
foreign  jurists,  and  is  directly  opposed  by 
the  English  case  of  Robinson  v.  Bland, 
2  BuiT.  1077,  and  the  American  case  of 
Andrews  v.  Pond,  13  Pet.  65.  Such  is 
not  our  view  of  those  cases.  The  first  is 
wholly  diffejnt  in  its  facts.  A  bill  of 
exchange  waSued,  drawn  in  France  upon 
the  drawer  in  England ;  and  all  that  the 
case  finds,  so  far  as  the  present  question  is 
concerned,  is,  that  Lord  Mansfield  says  :  — 
•"  The  law  of  iha place  "  (meaning  France,) 
"  can  never  be  the  rule,  where  the  trans- 
action is  entered  into  with  an  express 
view  to  the  law  of  another  country,  as  the 
rale  by  which  it  is  to  be  governed."  Tlie 
case  of  Andrews  •;.  Pond  only  decides 
that  if  the  interest  allowable  at  the  place 
of  payment  be  larger  than  that  where  the 
note  is  made  or  the  bill  drawn,  the  parties 
may  stipulate  for  the  higher  interest.  No 
doubt  of  this ;  but  the  case  does  not  say 
that  if  the  interest  where  the  note  is  made 
be  the  highest,  the  parties  may  not  stipu- 
late for  that ;  and  this  alone  is  the  ques- 
tion. We  consider  Depau  v.  Humphreys 
as  fully  sustained  by  Pecks  v.  Mayo,  14 
Verm.  33,  and  Chapman  v.  Robertson,  6 
,  Paige,  627.  The  former  was  an  action  of 
assumpsit  on  two  promissory  notes  given 
by  Horatio  Gates  &  Co.,  of  Montreal,  to 
the  defendants,  payable  in  Albany,  N.  Y., 
and  by  the  defendants  indorsed  to  the 
plaintiff's.  It  appeared  that  the  notes 
were  made  at  Montreal,  where  the  makers 
resided,  and  that  the  indorsers  and  the 
plaintiffs  resided  in  Vermont.  The  law- 
ful rate  of  interest  in  Montreal  was  six 
per  cent.,  and  in  New  York  seven  per 
cent,  per  annum.  Redfield,  J.,  in  deliver- 
ing the  opinion  of  the  court,  after  an  ex- 
amination of  all  the  authorities,  says  :  — 
"From  all  which  I  consider  the  following 
rules  in  regard  to  interest  on  contracts 
made  in  one  country,  to  be  executed  in 
another,  to  be  well  settled ;  1 .  If  a  con- 
tract be  entered  into  in  one  place  to  be 
performed  in  another,  and  the  rate  of 
interest  differ  in  the  two  countries,  the 
parties  may  stipulate  for  the  rate  of  in- 


terest of  cither  country,  and  thus  by  their 
own  express  contract  determine  with  ref- 
erence to  tlic  law  of  which  country  that 
incident  of  the  contract  shall  be  decided. 
2.  If  the  contract  so  entered  into  stipulate 
for  interest  generally,  it  shall  be  the  rate 
of  interest  of  the  place  of  payment,  unless 
it  appear  the  parties  intended  to  contract 
with  reference  to  the  law  'of  the  other 
place.  3.  If  the  contract  be  so  entered 
into  for  money,  payable  at  a  place  on  a 
day  certain,  and  no  interest  be  stipulated, 
and  payment  be  delayed,  interest,  by  way 
of  damages,  shall  be  allowed,  according 
to  the  law  of  the  place  of  payment,  where 
the  money  may  be  supposed  to  have  been 
requu-od  by  the  creditor  for  use,  and  where 
he  might  be  supposed  to  have  bon-owed 
money  to  supply  tlio  deficiency  thus«oc- 
curring,  and  to  have  paid  the  rate  of  in- 
terest of  that  country."  Cliapman  v. 
Robertson,  6  Paige,  627,  was  a  bill  in 
equity  to  foreclose  a  mortgage,  given  by 
the  defendant,  a  resident  of  New  York, 
on  lands  in  that  State,  to  the  complainant, 
who  resided  in  England,  to  secure  the 
payment  oftESOO  sterling.  The  money 
was  borrowed  by  Robertson  when  in  Eng- 
land, upon  an  agreement  for  interest  at 
the  rate  of  seven  per  cent,  per  annum, 
payable  annually.  According  to  the  agree- 
ment, Robertson  upon  his  return  to  tliis 
country  executed  the  bond  and  mortgage 
and  transmitted  them  to  the  complainant, 
who  then  deposited  the  iSOO  with  Robert^ 
son's  bankers  in  London.  The  defendant 
contended  that  as  the  original  agreement 
for  the  loan  was  made  in  EtTgland,  and 
the  money  was  received  there,  the  con- 
tract for  the  payment  of  more  than  five 
per  cent,  per  annum  rendered  the  bond 
and  mortgage  usurious  and  void.  Wal- 
worth, C,  after  disposing  of  a  preliminary 
point  which  arose  in  the  case,  said ;  — 
"  The  other  point  in  this  case  presents  a 
very  nice  question  arising  out  of  the  con- 
flict of  laws  in  tliis  State  and  England 
relative  to  the  legal  rate  of  interest,  It  is 
an  established  principle  that  the  construc- 
tion and  validity  of  contracts  wliich  are 
purely  personal  depend  upon  the  laws  of 
the  place  where  the  contract  is  made, 
unless  it  was  made  in  reference  to .  the 
laws  of  some  other  place  or  countiy, 
wliere  such  contract,  in  the  contemplation 
of  the  parties  thereto,  was  to  be  carried 
into  eflToct  or  performed.  2  Kent's  Com 
457  ;  Story,  Confl.  Laws,  §  2T2.     On  the 
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*If  a  merchant  in  New  York  comes  to  Boston  to  buy  goods, 
and  there  receives  them,  and  gives  his  note  for  them,  *which 
specifies  either  Boston  or  no  place  for  payment,  it  is  a  Boston 
transaction.  When  the  note  is  due,  it  may  be  demanded  of  the 
malter  wherever  he  is,  but  wherever  demanded  would  be  -con- 


other  hand,  it  appears  to  be  equally  weU 
settled  by  the  laws  of  every  State  or  coun- 
try, that  the  transfer  of  lands  or  other 
hereditablo  property,  or  the  creation  of 
any  interest  in,  or  lien  or  incumbrance 
thereon,  must  be  made  according  to  the 
h'X  si'liis,  or  the  local  law  of  the  place 
where  tlic  property  is  situated.  And  it 
has  been  deiiikd  that  the  lex  loci  rei  sitce 
must  also  bo  rcsoited  to  for  the  purpose  of 
determining  what  is,  or  is  not,  to  be  con- 
sidered as  real  or  liercdituble  property,  so 
as  to  have  locality  within  the  intent  and 

meaning  of  this  latter  principle 

Upon  a  full  examination  of  all  the  cases 
to  be  found  upon  the  subject,  ciflicr  in 
this  country  or  in  England,  none  of  which, 
however,  ap])ear  to  have  decided  the  pre- 
cise question  which  arises  in  this  cause,  I 
have  arrived  at  the  conclusion  that  this 
mortgage  executed  here,  and  upon  prop- 
erty in  this  State,  being  valid  by  the  lex 
situs,  wliicli  is  also  the  law  cTf  the  domicil 
of  the  mortgagor,  it  is  the  duty  of  this 
court  to  give  fall  effect  to  the  security,  with- 
out reference  to  the  usury  laws  of  Eng- 
land, whicli  neither  party  intended  to 
evade  or  violate  liy  the  execution  of  a 
mortgage  upon  the  lands  here.  If  no 
rate  of  interest  was  specified  in  the  con- 
tract, it  might  perhaps  be  necessary  to 
inquire  where  the  money  was  legally  pay- 
able wlien  it  became  due,  for  the  purpose 
of  aseertafning  wliat  interest  the  mort- 
gagee was  entitled  to  receive.  Quince  v. 
Callender,  1  Desaus.  160;  Scofield  et  al. 
V,  Day,  20  Johns.  102.  But  if  a  contract 
for  the  loan  of  money  is  made  here,  and 
upon  a  mortgage  of  lands  in  this  State, 
which  would  l)e  valid  if  the  money  was 
payable  to  the  creditor  here,  it  cannot  be 
a  violation  of  the  English  usury  laws, 
although  the  money  is  made  payalile  to 
the  creditor  in  that  country,  and  at  a 
rate  of  interest  wliich  is  gi-eatcr  than  is 
allowed  by  the  laws  of  England.  Tliis 
question  was  very  fully  and  ably  examined 
by  Judge  Martin,  in  the  case  of  Depau  v. 
Humplu-eys,  in  the  Supreme  Court  of 
Louisiana,  (20  Martin,  1,)  and  that  court 
came  to  tlie  conclusion,  in  which  decision 
I  fully  concur,  that  in  a  note  given  at  New 
Orleans  upon  a  loan  of  money  made 
there,  the  creditor  might  stipulate  for  the 
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highest  legal  rate  of  conventional  interest 
allowed  by  the  laws  of  Louisiana,  although 
the  rate  of  interest  thus  agreed  to  be  paid 
was  higher  than  that  which  could  be  taken, 
upon  a  loan,  by  the  laws  of  the  State 
where  such  note  was  made  payable."  In 
Hosford  0.  Nichols,  1  Paige,  220,  where  a 
contract  for  the  sale  of  land  situated  in 
New  York  was  made  between  two  citizens 
of  New  York,  one  of  whom  removed  to 
Pennsylvania,  where  the«contract  was 
aftera'ards  executed,  by  giving  a  deed, 
and  taking  a  mortgage  of  the  premises  to 
secure  the  pa_yment  of  the  purchase- 
money,  in  which  mortgage  the  New  York 
rate  fif  interest  was  reserved,  wliich  w^as 
greater  than  that  of  Pennsylvania,  it  was 
held  that  the  giving  the  deed  and  taking  the 
mortgage  was  only  a  consummation  of  the 
origi}ial  contract  made  in  New  York,  and 
that  the  mortgage  was  not  void  for  usury. 
It  is  true  that  in  this  case  the  court  also 
say:  —  "Again,  there  is  no  evidence  in 
this  case  to  show  that  the  bond  and  mort- 
gage were  not  both  valid  by  the  law  of  the 
State  where  they  were  originally  executed. 
E.  Kane  testifies  that  at  the  time  of  their 
date,  and  for  some  years  previous,  six  per 
cent,  was,  tlie  legal  rate  of  interest  in 
Pennsylvania.  But  it  does  not  appear 
that  any  law  existed  in  that  State  which 
prohil>ite(l  tlie  parties  from  agreeing  upon 
a  higher  rate  of  interest,  or  declaring  se- 
curities void  in  which  a  higher  rate  of 
interest  was  reserved.  And  courts  of  this 
State  cannot  take  notice  of  the  laws  of 
other  States,  unless  they  ai'e  proved  in  the 
same  manner  as  other  facts."  But  there 
is  little  doubt  that  the  decision  would  have 
been  the  same,  independently  of  this  last 
ground.  Sec  further  upon  this  question, 
C'bampant  r.  Ranelagh,  Pree.  in  Ch.  128; 
Connor  v.  Bellamont,  2  Atk.  382 ;  Staple- 
ton  r.  Conway,  1  Vcs.  427,  3  Atk.  727  ; 
Philips  V.  Auglesea,  5  Vin.  Abr.  209,  pi. 
8;  1  Eq.  Cas.  Abr.  ch.  36,  Tit.  Interest 
Money,  (E) ;  Ekins  v.  East  India  Co.  1 
P.  Wms.  395  ;  AnonjTnous,  3  Bing.  193  ; 
Fergusson  v.  FyfFe,  8  CI.  &  Fin.  121  ; 
Harvey  v.  Archbold,  Ry.  &  Mood.  184  ; 
Boyce  v.  Edwards,  4  Pet.  Ill  ;  Fanning 
V.  Consequa,  17  Johns.  511 ;  Winthrop  v. 
Carleton,  12  Mass.  4  ;  Foden  v.  Sharp,  4 
Johns.  183 ;  Dewar  v.  Span,  3  T.  R.  425. 
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strued  by  the  law  of  Massachusetts.  If  the  note  weje  made 
payable  in  New  York,  it  could  be  demanded  nowhere  else,  and 
would  be  construed  by  the  law  of  New  York.  If  he  did  not 
come  to  Boston,  but  sent  his  orders  from  New  York,  and  the 
goods  were  sent  to  him  from  Boston,  either  by  a  carrier  whom 
he  pointed  out,  or  in  the  usual  course  of  trade,  this  would  be  a 
completion,  a  making,  of  the  contract,  and  it  would  be  a  Bos- 
ton contract,  whether  he  gave  no  note,  or  a  note  payable  in 
Boston,  or  one  without  express  place  of  payment.  (/)  But 
if,  as  before,  he  gave  his  note  payable  in  New  York,  it  would 
be  a  New  York  note.  And  if,  by  the  terms  of  the  orders  or  the 
bargain,  the  *property  in  the  goods  were  not  to  pass  to  the  pur- 
chaser until  their  arrival  in  New  York,  they  being  previously  at 
the  risk  of  the  seller,  and  then  a  note  was  given  by  the  buyer 
in  New  York,  this  would  be,  we  think,  a  New  York  transac- 
tion and  a  New  York  note,  unless  the  note  was  made  expressly 
payable  in  Boston.  Such  would  be  the  inferences  which  we 
should  draw  from  the  reasons  of  the  cases,  and  from  what  seem 
to  be  the  stronger  authorities  ;  but  many  of  these  questions  are 
not  yet  distinctly  determined  by  adjudication.  It  is  quite  cer- 
tain that  the  Roman  civil  law  considered  the  place  of  pay- 
ment or  performance  as  the  place  of  the  contract.  And  this 
law  has  much  title  to  respect  on  a  question  of  this  kind,  both 
as  the  basis  of  a  widely  extended  system  of  law  now  in  force, 
and  as  the  embodiment,  in  its  commercial  law,  of  sound  sense 
and  accurate  justice. 

It  is  to  be  noticed  that  the  payment  is  to  be  measured  or 
regulated  by  the  law  of  the  place  where  the  note  is  by  the 
terms  of  the  contract  to  be  performed,  and  not  by  that  where 
it  happens  to  be  performed.  A  note  made  in  Boston  may  be 
demanded  and  sued  in  England,  or  vice  versa ;  because  a  note 
without  a  specified  place  of  payment  has  no  controlling  place, 
but  may  be  demanded  of  the  maker  wherever  he  is.  But  such 
a  note  would  still  be  a  Boston  note  or  an  English  note,  accord- 
ing to  the  place  of  its  signature.  In  fact,  all  debts  are  pay- 
able everywhere,  unless  there  be  some  special  limitation  or  pro- 
vision in  respect  to  the  payment;  the  rule  being  that  debts, 

'  (/)  Whiston  V.  Stodder,  8  Mart.  95.  . 
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as  such,  have  no  locus  or  situs,  but  accompany  the  creditor 
everywhere,  and  authorize  a  demand  upon  the  debtor  every- 
where, (g-.) 


•SECTION    VI. 

OF  THE  LAW  OF  THE  FORUM  IN  RESPECT  TO  PROCESS  AND 

REMEDY. 

Every  state  holds  jurisdiction  over  all  persons  and  all  things 
within  its  dominion,  and  no  further.  In  England  and  America, 
foreigners  may  avail  themselves  of  the  courts  for  suits  or  de- 
fences against  each  other,  in  like  manner  as  citizens  may.  And 
a  person  who  has  property  within  the  jurisdiction  of  an  English 
or  American  court,  is  liable  to  the  action  of  such  court,  though 
he  himself  may  be  out  of  the  jurisdiction,  provided  he  receives 
such  notice  as  the  general  law  of  the  State  or  the  rules  of  the 
court  may  require,  [h) 

But  on  the  trial,  and  in  respect  to  all  questions  as  to  the 
forms,  or  methods,  or  conduct  of  process,  or  remedy,  the  law 
of  the  place  of  the  forum  is  applied,  [i)  A  familiar  instance  of* 
this  is  an  action  on  an  instrument  which,  having  a  scrawl  with 
a  mere  locus  sig-illi  upon  it,  was  made  in  a  State  where  this  is 
all  that  is  necessary  to  constitute  it  a  sealed  instrument,  but  is 
sued  in  a  State  where  a  seal  of  some  kind  must  be  put  to'it. 
This  instrument  must  not  only  be  declared  on  a  simple  con- 

((/)  Blanohard  v.  Russell,  13  Mass.  1 ;  in  England  and  this  country.  See  Rob- 
Blake  V,  Williams,  6  Pick.  286  ;  Bnij-nard  inson  r.  Bland,  2  Bun-.  1077  ;  De  La 
V.  Marshall,  8  id.  194.  See  also  mite,  p.  Vega  r.  Vianna,  1  B.  &  Ad.  284  ;  Trim- 
83,  n.  (/).  bey  v.  Vignier,  1  Bing.  N.  C.  151,  159  ; 

(/i)  In  this  country  we  have,  very  gcner-  British  Linen  Co.  v.  Dnimmond,  10  B. 

ally,  statutory  provisions   for   gi\ing  ah-  &  Cr.  903  ;  Don  v.  I^ippman,  5  CI.  &  Fin. 

sent  defendants  due  notice  ;  and  there  are  1  ;  Nash  r.  Tupper,  1  Caines,  402  ;  Pear- 

generally,    porhap,s    universally,    rules    of  sail    c.    Dwight,    2    Mass.   84 ;    Smith  r. 

court  and  of  practice,  for  the  same  pur-  SpinoUa,  2  Johns.  198  ;  Van  Reimsdyk  v. 

pcse.     And  the  principle  that  they  are  en-  Kane,  1    Gall.  371;  Lodge  v.  Phelps,  1 

titled  to  this  protection  is  univcrs.allyrecog-  Johns.  Cas.  139,  2  Caines'  Cas.  in  Error, 

nized.     Fisher  i'.  Lane,  3  Wils.  302,  303 ;  321;    Peck   i'.   Hozier,    14   Johns.   346; 

The  Mary,   9   Craneh,    12G,   144  ;  Brad-  Jones  v.  Hook,  2  Rand.  303  ;  Wilcox  v. 

street  v.  Neptune  Ins.  Co.  3  Sumn.  600.  Hunt,  13  Pet.  378;  Pickering  v.  Fisk,  6 

(i)  This  rule  is  constantly  asserted,  not  Verm.  102. 
only  by  all  civilians,  but  in  numerous  cases 
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tract,  but  if  sued  there  it  is  only  as  a  simple  contract  that  it  will 
be  there  construed  in  respect  to  all  the  rights  and  obligations  of 
the  parties,  {j ) 

*Some  question  has  arisen  in  the  case  of  an  arrest  in  a  suit 
on  a  contract  made  where  the  arrest  would  not  have  been  per- 
mitted by  law ;  and  it  has  been  held  that  the  right  to  arrest 
would  be  that  only  which  was  given  by  the  law  of  the  place 
where  the  contract  was  made,  (k)     It  seems,  however,  *to  be 


{j )  Andrews  v.  Heniot,  4  Cott.  508, 
oremiUng  Meredith  v.  Hinsdale,  2  Caines, 
362  ;  Bank  of  United  States  v.  Donnally, 
8  Pet.  361  ;  Douglas  v.  Oldham,  6"N.  H. 
150;  Thi-asher  v.  Brerhart,  3  Gill  & 
Johns.  234  ;  Adams  v.  Kerr,  I  B.  &  P. 
360. 

(k)  Such  at  least  has  been  understood  to 
be  the  decision  of  the  court  in  Melan  v. 
Fitzjames,  1  B.  &  P.  138.  We  would  sub- 
mit, however,  that  the  judgment  of  the 
court  in  that  case  proceeded  on  a  different 
ground.  It  was_  an  action  on  an  instni- 
ment  executed  in  France.  The  defendant 
having  been  held  to  bail,  a  rule  was  ob- 
tained calling  on  the  plaintiff  to  show 
cause  why  the  bail-bond  should  not  be 
given  up  to  be  cancelled,  on  the  defend- 
ant's entering  a  common  appearance.  At 
the  hearing  an  affidavit  of  a  French  coun- 
sellor was  produced,  stating  that,  by  the 
law  of  France,  "  not  only  the  person  of  the 
contractor  or  grantor  was  not  engaged  or 
liable,  but  it  was  not  even  permitted  to 
the  party  contracting  to  stijjulate  that  his 
body  should  be  arrested  or  imprisoned  by 
reason  of  a  deed  of  that  sort."  After  ar- 
gument, the  court  made  the  rule  absolute. 
Heath,  J.,  dissenting.  But  it  seems  clear 
from  the  opinions  delivered  that  Eyre,  C. 
J.,  and  Rooke,  J.,  who  constituted  a  ma- 
jority of  the  com-t,  went  upon  the  ground 
that  the  instrument  in  question  did  not, 
according  to  the  law  of  France,  contain 
any  personal  obligation,  and  did  not  author- 
ize any  proceedings  in  personam,  but  only 
in  rem.  And  it  was  upon  this  point,  that 
Seath,  J.,  differed  from  them.  Eyre,  C.  J., 
said:  —  "If  it  appears  that  this  conti-act 
creates  no  personal  obligation,  and  that  it 
could  not  be  sued  as  such  by  the  laws  of 
France,  on  the  principle  of  preventing  ar- 
rests so  vexatious  as  to  be  an  abuse  of  the 
process  of  the  court,  there  seems  to  be  fan- 
ground  on  which  the  court  may  interpose 
to  prevent  a  proceeding  so  oppressive  as  a 
personal  arrest  in  a  foreign  country,  at  the 


commencement  of  a  suit,  in  a  case  which,  as 
far  as  we  can  judge  at  present,  authorizes 
no  proceeding  against  the  person  in  the 
country  in  which  tlie  transaction  passed. 
If  there  could  be  none  in  France,  in  my 
opinion  there  can  be  none  here.  I  cannot 
conceive  that  what  is  no  personal  obhga- 
tion  in  the  country  in  which  it  arises,  can 
ever  be  raised  into  a  personal  obligation 
by  the  laws  of  another.  If  it  be  a  per- 
sonal obligation  there,  it  must  be  enforced 
here  in  tlje  mode  pointed  out  by  the  law 
of  this  country ;  but  what  the  nature  of 
the  obligation  is  must  be  determined  by 
the  law  of  the  country  where  it  was  en- 
tered into,  and  then  this  countiy  will  apply 
its  own  law  to  enforce  it."  Heath,  J.,  said : 
— "  This,  on  consideration,  does  seem  to 
me  to  be  a  personal  contract,  and  if  it  be 
so,  I  have  not  the  least  doubt  that  the  de- 
fendant should  be  held  to  bail.  That 
being  the  case,  we  all  agree,  that  in  con- 
struing contracts,  we  must  be  governed  by 
the  laws  of  the  country  in  which  they  are 
made ;  for  all  contracts  have  a  reference 
to  such  laws.  But  when  we  come  to  rem- 
edies it  is  another  thing ;  they  must  be 
pureued  by  the  means  which  the  law  points 
out  where  the  party  resides.  The  laws  of 
the  countiy  where  the  contract  was  made 
can  only  have  a  reference  to  the  nature  of 
the  contract,  not  to  the  mode  of  enforcing 
it.  Whoever  comes  into  a  countiy  volun- 
tarily subjects  himself  to  all  the  laws  of 
that  country,  and  therein  to  all  the  reme- 
dies directed  by  those  laws,  on  his  partic- 
ular engagements."  Rooke,  J.  —  "I  en- 
tirely agree  with  my  Lord  Chief  Justice. 
Though  the  contract,  on  the  face  of  it,  may 
seem  to  bind  the  person  of  the  Duke  de 
Fitzjames,  by  the  words  '  bmding  him- 
self,' &c.,  yet  being  made  abroad,  we  must 
consider  how  it  would  be  understood  in 
the  country  where  it  was  made.  Accord- 
ing to  the  affidavit  which  has  been  pro 
duced  on  one  side,  and  not  contradicted  by 
the  other,  this  contract  is  considered  in 
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settled  otherwise,  arrest  being  of  the  remedy,  and  not  of  the 
right.  (/) 

So  too,  limitation  and  prescription  are  applied  only  according 
to  the  law  of  the  forum.  At  least,  it  seems  quite  well  estab- 
lished, that  a  foreigner,  bringing  an  action  on  a  debt  which  is 
barred  by  lapse  of  time  in  the  State  where  it  is  sued,  but  would 
not  be  at  home,  is  bound  by  the  law  of  the  forum,  and  cannot 
recover  payment,  [m)  The  'general  reason  is,  that  all  States 
make  their  laws  of  peace  to  prevent  oppressive  and  wasteful 
litigation  within  their  jurisdiction,  and  have  a  right  to  determine 
for  all  who  resort  to  their  tribunals,  how  soon  after  the  debt  is 
due  the  creditor  must  claim  it  or  lose  it.  But  the  question 
which  might  arise,  if  the  action  would  be  barred  if  brought  in 
the  place  of  the  contract,  but  is  not  barred  by  the  law  of  the 
forum,  whether  the  shorter  limitation,  being  that  by  the  law  of 
the  place  of  contract,  shall  now  prevail,  is  not  so  well  settled. 
We  should  say,  however,  in  this  as  in  the  former  case,  the  law 


France  as  not  affecting  the  person.  Then 
what  does  it  amount  to  ?  It  is  a  contract 
that  tlie  Duke's  estate  shall  be  liable  to 
answer  the  dcmancl,  but  not  his  person. 
If  the  law  of  France  has  said  that  the  per- 
son shall  not  be  liable  on  such  a  contract, 
it  is  the  same  as  if  the  law  of  France  had 
been  expressly  asserted  in  the  contract.  If 
it  had  been  s])ecially  a^^rccd  between  the 
parties  not  to  consider  the  Duke's  person 
liable,  and  under  tliose  cu-cumstances  he 
had  come  over  here,  there  would  have  been 
no  difference  between  us ;  for  if  it  were 
agreed  there  that  the  person  should  not  be 
liable,  it  would  not  be  liable  here.  Now, 
as  far  as  I  can  understand  the  contract, 
this  is  the  true  meaning  of  it.  The  defend- 
ant is  not  bound  by  the  mere  words  of  the 
contract,  but  has  a  right  to  explain  by 
affidavit  how  it  would  be  considered  in 
France.  Witli  the  explanation  given  I 
am  satisfied,  find  being  satisfied  with  it,  I 
think  the  defendant  should  be  permitted  to 
enter  a  common  appearance."  Such  was 
also  understood  to  be  the  turning-point  of 
the  case  by  Adair,  Sergeant,  who  showed 
cause  against  the  rule.  "  This  rule,"  said 
he,  "  was  granted  in  order  to  ascertain 
whctlier  the  security  in  question  was  that 
kind  of  security  which  imported  a  remedy 
against  the  person  of  the  defendant,  or 
whether  it  was  only  in  the  nature  of  a 
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mortgage  on  his  estate.  If  this  be  a  mere 
security,  affecting  the  land  and  personal 
property  only  of  the  defendant,  and  if  it 
so  appears  on  the  face  of  it,  the  court  will 
attend  to  that  circumstance.  But  if  I  can 
show  that  it  is  a  personal  security  affect- 
ing the  person  and  following  it  every- 
where, whatever  may  be  the  law  of  France 
as  to  the  form  of  proceeding,  yet  when  the 
party  is  found  in  this  or  any  other  country, 
he  may  be  proceeded  against  according  to 
the  rules  and  practice  of  the  countiy  in 
wliich  he  is  resident." 

(I)  De  La  Vega  v.  Vianna,  1  B,  &  Ad. 
284  ;  Imlay  v.  Ellefsen,  2  East,  453  ;  Peck 
V.  Hozier,  14  Johns.  346;  Hinkley  i\ 
Marean,  3  Mason,  88;  Titus  v.  Hobart, 
5  id.  378 ;  Smith  v.  SpinoUa,  2  Johns.  198; 
Woodbridge  v.  Wright,  3  Conn.  523 ;  At- 
water  v.  Townsend,  4  id.  47 ;  Smith  v. 
Healy,  id.  49 ;  Whittemore  u.  Adams,  2 
Cow.  626. 

(m)  British  Linen  Co.  v.  Drummond, 
10  B.  &  Cr.  903 ;  Van  Eeimsdyk  v.  Kane, 

1  Gall.  371 ;   Le  Boy  ;;.   Crowninshield, 

2  Mason,  151 ;  Nash  v.  Tupper,  1  Cames, 
402 ;  Bank  of  United  States  v.  Donnally, 
8  Pet.  361  ;  Buggies  v.  Keeler,  3  Johns. 
263 ;  Decouche  ;•.  Savetier,  3  Johns.  Ch. 
190;  Lincoln  v.  Battelle,  6  Wend.  475; 
M'Elmoyle  v.  Cohen,  13  Pet.  312 ;  Thibo- 
doau  V.  Levassuer,  36  Me.  362. 
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of  the  forum  must  govern,  on  the  general  ground  that  the»whole 
question  of  *limitation  or  prescription  is  one  of  process  and 
remedy,  and  not  of  right  and  obligation,  (n) 


(n)  Williams  v.  Jones,  13  East,  439; 
Medbuiy  v.  Hopkins,  3  Conn.  472;  Van 
Eeimsdyk  i:  Kane,  1  Gal).  371 ;  Le  Eoy 
t'.  Crowninshield,  2  Mason,  151 ;  Hubert). 
Steiner,  2  Bing.  N.  C.  202 ;  Decoudie  v. 
Savetier,  3  Johns.  Ch.  190;  Ruggles  v. 
Keeler,  3  Johns.  263  ;  Peaisall  v.  Dwight, 
2  Mass.  84.  Mr.  Justice  Story,  in  his  Con- 
flict of  Laws,  ^  582,  takes  this  distinction. 
"  Suppose  the  statutes  of  limitatiqa  or  pre- 
scription of  a  particular  country  do  not 
only  extinguish  tho  right  of  action,  but  the 
claim  or  title  itself,  ipso  facto,  and  declare 
it  a  nullity  after  the  lapse  of  the  prescribed 
period,  and  the  parties  are  resident  within 
the  jiuisdiction  during  the  whole  of 
period,  so  that  it  has  actually  and 
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operated  upon  tho  case,  under  such  cir- 
cumstances the  question  might  properly 
arise  whether  such  statutes  of  limitation 
or  prescription  may  not  afterwards  be  set 
up  in  any  other  country  to  which  the  par- 
ties may  remore,  by  way  of  extinguish- 
ment or  transfer  of  the  claim  or  title.  This 
is  a  point  which  does  not  seem  to  have  re- 
ceived as  much  consideration  in  the  decis- 
ions of  the  common  law  as  it  would  seem 
to  require."  In  Don  v.  Lippinan,  5  CI. 
&  Kn.  16,  Lord  Brougham  speaks  of  this 
as  an  excellent  distinction.  And  it  is  ap- 
proved of  by  Tindal,  C.  J.,  in  Huber  v. 
Steiner,  2  Bing.  N.  C.  202.  But  in  Bul- 
ger V.  Roche,  1 1  Pick.  36,  where  a  debt 
was  contracted  in  a  foreign  country,  be- 
tween subjects  thereof,  who  remained  there 
until  the  debt  became  ban'ed  by  the  law  of 
limitations  of  such  country,  it  was  held 
that  such  debt  could  be  recovered  in  Mas- 
sachusetts, the  action  having  been  brought 
within  six  years  after  the  parties  came  into 
that  commonwealth.  And  Shaw,  C.  J., 
said :  —  "  That  the  law  of  limitation  of  a 
foreign  countrj'  cannot  of  itself  be  pleaded 
as  a  bar  to  an  action  in  this  common- 
wealth seems  conceded,  and  is  indeed  too 
well  settled  by  authority  to  be  di-awn  in 
question.  Byrne  v.  Crowninshield,  17 
Mass.  55.  The  authorities,  both  from  the 
civil  and  the  common  law,  concur  in  fix- 
ing the  rule,  that  the  nature,  validity,  and 
construction  of  contracts  is  to  be  deter- 
mined by  the  law  of  the  place  where  the 
contract  is  made,  and  that  all  remedies  for 
enforcing  such  contracts  are  regulated  by 
the  law  of  the  place  where  such  remedies 
are  pursued.  Whether  a  law  of  prescrip- 
tion or  statute  of  limitation,  which  takes 
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away  every  legal  mode  of  i-ccovoring  a 
debt,  shall  be  considered  as  affecting  the 
contract  Uke  payment,  release,  or  judg- 
ment, which  in  effect  extinguish  the  con- 
tract, or  whetlier  they  are  to  be  considered 
as  affecting  the  remedy  only  by  determin- 
ing the  time  within  which  a  particular 
mode  of  enforcing  it  shall  be  pm-sued,  were 
it  an  open  question,  might  be  one  of  some 
difficulty.  It  was  ably  di.scussed  upon 
general  principles  in  a  late  case  (Le  Roy 
V.  Crowninshield,  2  Mason's  Rep.  151,) 
before  the  Circuit  Court,  in  wliich,  how- 
ever, it  was  fully  conceded,  by  the  learned 
judge,  upon  a  full  consideration  and  re- 
view of  all  the  authorities,  that  it  is  now 
to  be  considered  a  settled  question.  A 
doubt  was  intimated  in  tliat  case,  whether, 
if  the  parties  had  remained  subjects  of  the 
foreign  countiy  until  the  term  of  hmitation 
had  expired,  60  that  the  plaintiif's  remedy 
would  have  been  extinguished  there,  such 
a  state  of  facts  would  not  have  presented 
a  stronger  case,  and  one  of  more  serious 
difficulty.  Such  was  the  case  in  the  pres- 
ent instance,  but  we  think  it  sufficient  to 
advert  to  a  well-settled  rule  in  the  con- 
straction  of  the  statute  of  limitations,  to 
show  that  this  circumstance  can  make  no 
difference.  The  rule  is  tliis,  that  whore 
the  statute  has  begun  to  nin,  it  will  con- 
tinue to  iTin,  notwithstanding  the  inter- 
vention of  any  impediment,  which,  if  it 
had  existed  when  the  cause  of  action  ac- 
cnied,  would  have  prevented  the  operation 
of  the  statute.  Por  instance,  if  this  action 
accrued  in  Nova  Scotia  in  1821,  and  the 
plaintiff  or  defendant  had  left  that  country 
in  1825  within  six  years,  in  1828,  after  the 
lapse  of  six  years,  the  action  would  be  as 
effectually  barred,  and  the  remedy  extin- 
guished there,  as  if  both  had  continued  to 
reside  in  Hahfax  down  to  the  same  period. 
So  that  when  the  parties  met  here  in  1 829, 
so  far  as  the  laws  of  that  country,  by  tak- 
ing away  all  legal  remedy,  could  affect  it, 
the  debt  was  extinguished,  and  that  equally 
whether  they  had  both  remained  under  the 
jurisdiction  of  those  laws  tiU  the  time  of 
limitation  had  elapsed,  or  whether  either 
or  both  had  previously  left  it.  The  au- 
thorities refen-ed  to,  therefore,  must  be 
held  applicable  to  a  case  where  both  par- 
ties were  subject  to  the  jurisdiction  of  ,a 
foreign  State  when  the  bar  arising  fronsBts 
statute  of  limitations  attached.  The  same 
conclusion  results  from  the  reason  upon. 
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*If  one  holds  personal  property  by  adverse  title,  long  enough 
to  acquire  a  title  to  it  in  that  way  by  the  law  of  prescription  of 
the  place  where  he  holds  it,  and  after\V^ards  removes  with  the 
property  to  a  place  where  the  prescription  necessary  to  give 
title  is  longer,  the  original  owner  cannot,  as  it  seems,  maintain 
his  title  in  this  new  place,  but  is  bound  by  the  prescription  of 
the  former  place,  (o) 


SECTION    Vll. 

OF    FOREIGN   MARRIAGES. 

It  seems  to  be  generally  admitted;  and  is  certainly  a  doctrine 
of  English  and  American  law,  that  a  marriage  which  is  valid 
in  the  place  where  it  is  contracted  is  valid  everywhere,  (p)    The 


which  these  cases  proceed,  which  is,  that 
statutes  of  limitation  affect  only  the  time 
within  wliich  a  legal  remedy  must  be  pur- 
sued, and  do  not  affect  the  nature,  validity, 
or  construction  of  the  contract.  This 
reason,  whether  well  founded  or  not,  ap- 
plies equally  to  cases  where  the  term  of 
limitation  has  elapsed,  w^hen  the  parties 
leave  the  foreign  State,  as  to  those  where  it 
has  only  begun  to  run  before  they  have 
left  the  State,  and  elapses  aftei-wards." 
And  see  Horton  v.  Horner,  16  Ohio,  145  ; 
Pratt  u.  Hubbard,  1  Greene  (Iowa),  19; 
Hale  V.  Lawrence,  1  Zab.  714  ;  Beardsley 
j;.  Southmayd,  3  Green,  171.  Also,  Ohio 
Civil  Code"  (185.3),  ^  22;  Indiana  Civil 
Code  (1852),  §  216;  Iowa  Code  (1851), 
§  1665. 

(o)  Beckford  v.  Wade,  17  Yes.  87. 
And  see  Shelby  v.  Guy,  11  Wheat.  361. 

(p)  In  England  this  may  be  considered 
as  established  law,  at  least  since  1768, 
when  the  case  of  Compton  v.  Bcarcroft 
was  decided.  That  case  is  thus  stated 
in  BuUer's  Nisi  Prius,  pp.  113,  114;  — 
"  The  appellant  and  respondent,  both 
English  .subjects,  and  the  appellant  being 
under  ago,  ran  away,  without  the  consent 
of  her  guardian,  and  were  married  in 
Scotland,  and  on  a  suit  brought  in  the 
spiritual  court  to  annul  the  man-iage,  it 
was  holdon  that  the  marriage  was  good." 
AA"  account  of  this  case  will  be  found  also 
in  Middleton  v.  Janverin,  2  Hagg.  Con- 
sist. Rep.  443.     The  case  of  Conway  v. 
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Beazley,  3  Hagg.  639,  has  been  supposed 
to'  hold  an  opposite  doctrine ;  but  this 
case  only  decides  that  a  Scotch  divorce, 
where  the  husljand  and  wife  were  domi- 
ciled in  England  at  the  time,  and  had 
been  raamcd  in  England,  is  void  there. 
See  remarks  on  this  case  in  Bishop's 
valuable  work  on  Marriage  and  Divorce, 
§§  127,  128.  The  same  rale  is  generally 
held  in  this  country.  Thus  in  Medway  v. 
Necdham,  16  Mass.  157,  where  parties  in- 
capable by  the  law  of  Massachusetts  of 
contracting  man'i.ige  with  each  other,  by 
reason  of  one  of  them  being  a  white  per- 
son and  the  otlier  a  negro,  went,  for  the 
express  purpose  of  evading  the  law,  into 
Rhode  Island,  where  such  maniagcs  are 
allowed,  and  were  there  married,  and  im- 
mediately returned,  it  was  held  that  the 
maiTiage,  being  good  in  Rhode  Island, 
was  good  in  Massachusetts.  And  Parker, 
C.  J.,  said  I  —  "According  to  the  case 
settled  in  England  by  the  ecclesiastical 
court,  and  recognized  by  the  courts  of 
common  law,  the  marriage  is  to  be  held 
valid  or  othcnvisc  according  to  the  laws 
of  the  place  where  it  is  contracted ;  al- 
though the  parties  went  to  the  foreign 
country  with  an  intention  to  evade  the 
laws  of  their  own.  This  doctrine  is  re- 
pugnant to  the  general  principles  of  law- 
relating  to  contracts ;  for  a  fraudulent 
evasion  of  the  laws  of  the  country  where 
the  parties  have  their  domicil  could  not, 
except  in  the  contract  of  marriage,  be  pro- 
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necessity  and  propriety   of  this  rule  are  so  *obvious  and  so 
stringent,  that  it  can  hardly  be  called  in  question.    Nevertheless, 


tcctcd  under  the  general  principle.  Thus 
parties  intending  to  make  a  usurious  bar- 
gain cannot  give  validity  to  a  contract,  in 
which  more  than  the  lawful  interest  of 
then-  country  is  secured,  by  passing  into 
another  ten'itory  where  there  may  be  no 
restriction  of  interest,  or  where  it  is  estab- 
lished at  a  higher  rate,  and  there  execut- 
ing a  contract  before  agreed  upon.  The 
exception  in  favor  of  marriages  so  con- 
tracted must  be  founded  on  principles  of 
policy,  with  »  view  to  prevent  the  dis- 
astrous consequences  to  the  issue  of  such 
marriages,  as  well  as  to  avoid  the  public 
mischief  which  would  result  from  the  loose 
state  in  which  people  so  situated  would 
live."  So  in  Putnam  v.  Putnam,  8  Pick. 
433,  where  parties,  both  resident  in  Mas- 
sachusetts, where  one  of  them  t  having 
been  divorced  for  his  adultery,  was  there- 
fore prohibited  under  a  general  statute 
from  contracting  marriage  while  his  late 
wife  was  living,  went,  in  order  to  evade 
this  statute,  into  the  adjoining  State  of 
Connecticut,  where  no  such  prohibition 
existed,  and  were  there  married,  and  im- 
mediately returned,  the  marriage  was  held 
to  be  good  in  Massachusetts.  Parker,  C. 
J.,  in  delivering  the  judgment  of  the  court, 
after  referring  to  the  case  of  Mcdway  v. 
Needliam,  said :  —  "  This  decision  covers 
the  whole  ground  of  the  present  case,  and 
to  decide  this  against  the  petitioner  would 
be  to  overrule  that  decision.  The  court 
were  aware  of  all  the  objections  to  the 
doctrine  maintained  in  that  case,  and  knew 
it  to  be  vexata  qucEstio  among  civilians ; 
but  they  adopted  the  rule  of  the  law  of 
England  on  this  subject,  on  the  same 
ground  it  was  adopted  there,  namely,  the 
extreme  danger  and  difficulty  of  vacating 
a  marriage,  which  by  the  laws  of  the 
countiy  where  it  was.  entered  into  was 
yahd.  The  condition  of  parties  thus  situ- 
ated, the  effect  upon  their  umocent  off- 
spring, and  the  outrage  to  public  morals, 
were  considered  as  strong  and  decisive 
reasons  for  giving  place  to  the  laws  of  the 
foreign  countiy,  not  merely  on  account  of 
comity,  for  that  would  not  be  offended  by 
declaring  null  a  contract  made  in  viola^ 
tion  of  the  laws  of  the  State  in  which  the 
parties  lived,  by  evasion,  but  from  general 
policy  ;  nor  will  the  same  principle  be 
necessarily  applied  to  contracts  of  a  dif- 
ferent nature  —  usurious,  gaming,  or  oth- 
ers made  unlawful  by  statute  or  common 
law ;  for  comity  will  not  require  that  the 


subjects  of  one  country  shall  be  allowed  to 
protect  themselves  in  the  violation  of  its 
laws,  by  assuming  obligations  under  an- 
other jurisdiction,  purposely  to  avoid  the 
effect  of  those  laws.  The  law  on  this  sub- 
ject having  been  declared  by  this  court 
ten  years  ago,  in  the  case  before  cited,  it 
is  binding  upon  us  and  the  community 
until  the  legislature  shall  see  fit  to  alter  it. 
If  it  shall  be  found  inconvenient,  or  re- 
pugnant to  sound  principle,  it  may  be  ex- 
pected that  the  legislature  will  explicitly 
enact,  tliat  marriages  contracted  within 
another  State,  which  if  entered  into  here 
would  be  void,  shall  have  no  force  within 
this  commonwealth.  But  it  is  a  subject 
which,  whenever  taken  into  consideration, 
wiU  be  found  to  require  the  exercise  of  the 
highest  wisdom."  This  judgment  was 
pronounced  in  1829.  But  in  1835,  at  the 
time  of  the  passage  of  the  Revised  Statr 
utes,  the  legislature  interfered  by  enafting 
as  follows  :  —  "  When  any  persons,  resi- 
dent in  this  State,  shall  undertake  to  con- 
tract a  marriage,  contrary  to  the  preced- 
ing provisions  of  this  chapter,  and  shall, 
in  order  to  evade  those  provisions,  and 
with  an  intention  of  returning  to  reside  in 
this  State,  go  into  another  State  or  coun- 
try, and  there  have  their  marriage  solem- 
nized, and  shall  afterwards  return  and 
reside  here,  such  marriage  shall  be  deemed 
void  in  this  State."  Eev.  Stat.  ch.  75, 
sect.  6.  As  to  what  cases  this  statute 
embraces,  see  Sutton  v.  Warren,  10  Mete. 
451  ;  Commonwealth  v.  Hunt,  4  Cush. 
49.  The  case  of  Williams  v.  Gates,  5 
Iredell,  535,  contains  a  doctrine  materially 
different  from  that  of  the  Massachusetts 
cases  above  cited.  That  was  a  petition  by 
the  plaintiff,  as  widow  of  the  defendant's 
intestate,  for  an  allowance  out  of  his  estate. 
It  appeared  that  the  plaintiff  had  formerly 
intennarried  with  one  Allen  in  North 
Carolina,  both  being  domiciled  there.  Her 
husband  afterwards  instituted  a  suit  against 
her  for  a  divorce  for  cause  of  adultery  on 
her  part,  in  which  there  was  a  decree 
divorcing  him  a  vinculo  matrimonii.  After- 
wards the  plaintiff  and  the  defendant's  in- 
testate, both  being  citizens  of  North  Caro- 
lina, and  domiciled  there,  with  the  pur- 
pose of  evading  the  laws  of  that  State, 
which  prohibited  her  from  marrying  again, 
went  into  South  Carolina  and  there  inter- 
married, according  to  the  laws  of  that 
State,  and  immediately  returned  to  North 
Carolina,  and  continued  to  live  there  for 
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it  must  be  subject  to  some  qualification.    *A  marriage  made  else- 
where would  not  be  acknowledged  as  *valid  in  a  State  the  law 


several  years  as  husband  and  wife,  until 
the  death  of  the  intestate.  And  the  Su- 
preme Court  of  North  Carolina  held 
this  latter  marriage  to  he  void.  Riiffin, 
C.  J.,  said:  —  "It  is  unquestionable  th^t 
if  this  second  marriage,  in  this  case,  had 
been  celebrated  in  this  State,  it  would 
have  subjected  the  plaintiff  to  tlie  pains  of 
bij^aniy,  and  would  have  been  void.  Tiie 
case  stands,  a-s  to  lier,  precisely  as  if 
there  never  had  been  a  divorce ;  and,  pro 
liac  rii'(\  the  first  marriage  is  still  subsist- 
ing. AVe  conceive  the  second  marriage 
acquires  no  force  by  the  cclel>ration  of  it 
having  been  in  South  Carolina.  AVe  liavc 
been  at  some  loss  to  determine  in  wliat 
sense  Me  are  to  understand  the  phrase  in 
the  case,  that  the  parties  married  in  South 
Carolina,  '  according  to  the  laws  of  that 
State.'  We  suppose  it  was  meant  to  say 
thereby  merely  that  the  ceremony  was 
duly  celebrated  with  the  fonnalities,  and 
by  the  persons,  and  with  the  witnesses, 
there  rc(iuisite  to  constitute  a  marriage. 
It  would  be  great  injustice  to  our  sister 
State  to  assume  that  l.)y  bcr  laws  her  own 
citizens  can  marry  a  second  time,  a  former 
marriage  not  being  dissoh'cd  by  death  or 
divorce ;  or  that  she  makes  it  lawful  for 
citizens  of  other  States,  who  have  married 
at  home,  and  by  their  domestic  laws  can- 
not marry  a  second  time,  to  leave  their 
own  State  and  go  into  South  Carolina  ex- 
pressly to  evade  their  own  la\^s,  and,  with- 
out acquiring  a  doniicil  in  .South  Carolin;i, 
contract  a  marriage  there.  We  cannot 
suppose  that  South  Carolina  allows  of 
polygamy,  cither  by  licr  own  citizens  or 
those  of  any  other  country.  Tliercforc  we 
might  cut  the  case  sliort  at  that  point, 
upon  the  presumption  that,  the  contrary 
not  expressly  ajipcaring,  the  law  of  South 
Carolina  does  not  tolerate  this  marriage 
more  than  our  own  law  does.  Indeed,  wo 
beUeve  that  in  truth  she  does  not  so  much, 
as  we  h;u'e  been  informed  that  slic  grants 
Tio  di\'orccs.  But  if  it  \vere  otherwise,  W6 
should  still  hold  the  marriage  void.  We 
do  not  undertake  at  ])resent  to  say  what 
might  be  the  cffci't  of  a  marriage  of  a  per- 
son, in  the  situation  of  this  plaintiff,  con- 
tracted in  another  State  in  which  she  had 

become  bond  fide  domiciled The 

case  lieforc  us  is  not  uiie  of  a  domicil  out 
of  North  Carolina,  Init  it  is  stated  tliaf  the 
parties  were  domiciled  licre,  and  went  to 
Soutli  Carolina  in  fraud  of  our  law.  Now 
if  the  law  of  South  Carolina  allow  of  such 
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a  marriage,  and  although  it  be  true  that 
generally  marriages  are  to  be  judged  by 
the  h'x  loci  contractus,  yet  every  country 
must  so  far' respect  its  own  laws,  and  their 
operation  on  its  own  citizens,  as  not  to 
allow  them  to  be  evaded  by  acts  in  another 
counti-y  purposely  to  defraud  them..  It 
cannot  allow  such  acts  abroad,  under  the 
pretence  that  they  were  lawful  there,  to 
defeat  its  own  laws  at  home,  in  their 
operation  upon  persons  within  her  own 
territory.  If  a  person  contract  marriage 
here,  and,  living  the  other  party,  he  goes 
to  Turkey,  and  marries  half  a  dozen 
wives,  contrary  to  the  laws  of  this  State, 
it  would  be  impossible  that  we  could  give 
up  our  whole  policy  regulating  man-iages 
and  inlicritances,  and  allow  all  those 
women  and  children  to  come  in  here,  as 
wives  and  heirs,  with  the  only  true  mfe 
and  heirs  according  to  our  law.  And  it 
would  be  yet  more  clear,  if  two  persons 
were  to  go  from  this  country  to  Turkey, 
merely  for  the  sake  of  getting  married  at 
a  place  in  which  polygamy  is  lawful,  and 
then  coming  back  to  the  place  where  it  is 
not  lawful Certainly  every  coun- 
try should  be  disposed  to  respect  the  laws 
of  another  country ;  but  not  more  than  its 
own.  That  ought  not  to  be  expected.  If 
a  Turk  with  two  wives  were  to  come  here, 
we  would  administer  to  them  the  justice 
due  to  the  relations  contracted  by  them  at 
home.  But  an  American  marries  at  home, 
where  plurality  of  wives  is  excluded,  and 
then,  contrary  to  his  engagement  ^vith 
that  wife,  takes  another,  where  a  plurality 
of  wives  is  tolerated,  and  the  first  wife 
claims  the  benefit  of  the  law  of  her  own 
country  from  the  courts  of  her  own  coun- 
try, while  the  second  wife  claims  from  the 
same  courts  the  immunities  and  rights 
conceded  to  her  in  the  law  of  her  original 
country.  These,  claims  are  incompatible, 
and  one  only  can  be  ,  granted ;  and  it  is. 
easy  to  sec  that  the  oliligations  arising  out 
of  the  first  contract  are  'to  be  sustained  by 
the  country  in  which  tlicy  were  assumed ; 
and  that  our  courts  must  hold  the  second 
marriage  void  in  our  law,  which  denied 
the  capacity  to  contract  it.  For  the  same 
reason  we  must  obey  the  positive  injunc- 
tion of  our  statute,  which  applies  to  this 
case."  —  In  Dickson  v.  Dickson,  1  Yerg. 
110,  which  was  a  petition  for  Dower,  it 
appeared  that  the  plaintiff  had  formerly 
been  married  in  Kentucky,  and  had  been 
there    divorced,    she    being    the    offend- 
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of  which  forbade  it  as  incestuous ;  (q)  although  a  question 
might  be  made  whether  it  would  be  *held  incestuous,  so  far  as  to 
avoid  the  marriage,  if  within  the  degrees  prohibited  by  the  law 
of  the  State  in  which  the  question  arose,  or  only  if  it  be  between 
kindred  who  are  too  near  to  marry  by  the  law  of  the  civilized 
world,  (r)  Thus,  if  it  be  the  law  in  England  that  a  man  shall 
not  marry  the  sister  of  his  deceased  wife,  the  validity  of  such  a 
marriage  contracted  abroad  might  be  determined  in  England 
by  a  reference  to  the  question  of  domicil.  That  is,  an  English- 
man going  abroad,  and  there  marrying  his  wife's  sister,  might, 
on  his  return,  be  held  not  to  have  legally  married ;  while  two 
Americans  contracting  such  a  marriage  here,  where  it  is  cer- 
tainly lawful,  would  be  held  to  be  husband  and  wife  in  Eng 


ing  party.  She  afterwards  removed  to 
Tennessee  and  was  married  again,  her 
former  husband  hving.  It  further  ap- 
peared, that  by  the  law  of  Kentucky,  a 
divorce  obtained  in  that  State  does  not 
release  the  offending  party  from  the  pains 
and  penalties  of  bigamy,  if  he  or  she 
afterwards  marry.  Under  these  circum- 
stances the  question  arose  whether  the 
second  marriage  should  be  held  valid  by 
the  courts,of  Tennessee.  And  it  was  held 
that  it  should.  Catron,  J.,  said :  —  "  Mary 
May  was  legally  divorced  from  her  hus- 
band, Benjamin  May,  by  the  Union  Cir- 
cuit in  Kentucky  ;  being  a  court  of  com- 
petent jurisdiction  over  tne  subject-matter 
and  the  parties  —  the  decree  dissolving 
the  marriage  is  conclusive  on  all  the  world. 
The  statute  of  Kentucky  provides  tliat 
the  offending  party  (the  petitioner  in  tliis 
case)  shall  not  be  released  from  the  mar- 
riage contract,  but  shall  be  subject  to  all 
the  pains  and  penalties  of  bigamy.  It  is 
impossible,  in  the  nature  of  things,  that 
all  the  relations  of  wife  shall  exist  when 
she  has  no  husband ;  who,  as  soon  as  the 
decree  dissolving  the  marriage  was*pro- 
nounced,  was  an  unmarried  and  single 
man,  freed  from  all  connections  and  rela- 
tions to  his  former  wife ;  and  equally  so 
was  the  petitioner  freed  from  all  maniage 
ties  and  relations  to  Benjamin  May,  in 
reference  to  whom  she  stood  like  unto 
every  man  in  the  community.  Therefore, 
he  has  no  right  to  complain  of  the  second 
maiTiage.  Who  has  ?  Not  the  common- 
wealth of  Kentucky,  whose  penal  laws 
cannot  extend  beyond  her  own  territorial 
jurisdiction,  and  cannot  be  executed  or 
noticed  in  this  State,  where  the  second 
maniage  took  place,  and  the  violation  of 
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said  laws  was  effected.  Had  Mai-y  May 
married  a  second  time  in  Kentucky,  such 
second  marriage  would  not  be  void  be- 
cause she  continued  the  wife  of  Benjamin 
May,  but  because  such  second  mamage  in 
that  State  would  have  been  in  violation  of 
a  highly  penal  law  against  bigamy ;  and 
it  being  a  well-settled  principle  of  law 
that  any  contract  which  violates  the  penal 
laws  of  the  country  where  made  shall  be 
void.  The  inquiry  with  this  court  is  not, 
however,  nor  cannot  be  whether  the  laws  of 
Kentucky  have  been  violated  by  this  sec- 
ond mamage  —  but  have  our  own  laws 
been  violated?  The  act  of  1820,  ch.  18, 
against  bigamy,  'declares  it  felony  for  any 
person  to  marry  having  a  former  husband  ' 
or  wife  living.  Mary  May  had  no  hus- 
band living,  and  is  not  guilty  of  bigamy 
by  our  statute ;  nor  has  she  "violated  the 
sanction  of  any  penal  law  of  this  State." 
See  further,  on  the  proposition  stated  in 
the  text,  Scrimshire  v.  Scrimshire,  2  Hagg. 
Consist.  Rep.  395;  Herbert  ;•.  Herbert,  id. 
263,  3  Phillimore,  58 ;  Swift  v.  Kelly,  3 
Knapp,  257  ;  Munro  v.  Saunders,  6  Bligh, 
468 ;  State  v.  Patterson,  2  Ired.  346 ; 
Forashill  v.  Murray,  1  Bland's  Ch.  479 ; 
Dumaresly  v.  Fishly,  3  A.  K.  Mai-sh.  368 ; 
Wall  r.  Williamson,  8  Ala.  48  ;  Lacon  v. 
Higgins,  3  Stark.  178 ;  Morgan  v.  Mc- 
Ghee,  5  Humph.  13. 

{q)  Greenwood  v.  Curtis,  6  Mass.  358, 
378 ;  Sneed  v.  Ewing,  5  J.  J.  Marsh.  460, 
489;  Sutton  v.  Warren,  10  Met.  451. 
And  see  Wightman  v.  Wightman,  4 
Johns.  Ch.  343. 

(r)  See  Sutton  v.  Warren,  10  Met.  451, 
and  Bonham  v.  Badgley,  2  Gilman,  62?, 
as  cited  ante,  vol.  1,  p.  563,  n.  (e). 
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land.  We  think,  however,  that  both  here  and  in  England  the 
law  of  the  place  of  the  marriage  would  prevail  in  such  a  case 
over  the  law  of  the  domicil.  (s)  But  if  a  married  man,  a 
*citizen  of  one  of  our  States,  journeyed  into  a  Mormon  territory, 
and  there  married  again,  he  certainly  would  not  be  held  on  his 
return  to  be  the  lawful  husband  of  two  wives.  And  it  may  be, 
at  least,  conjectured,  that  if  a  Mormon  came  into  Massachu- 
setts or  New  York  with  half  a  dozen  wives,  he  would  not  be 
held  there  to  be  the  lawful  husband  of  all  of  them,  (t) 


(s)  Sec  preceilins'  note.  In  Warrcnder 
V.  Warrendcr,  9  Bligh,  89,  112,  Lord 
Bromjliain  said,  obiter  however:  —  "We 
should  expect  that  the  Spanish  and  Portu- 
guese courts  would  hold  an  English  mar- 
riage avoidable  between  uncle  and  niece, 
or  brother  and  si^u-r-iii-h^w,  though  solem- 
nized under  papal  dispensation,  because  it 
would  clearly  be  avoidable  in  this  country. 
But  I  strongly  incline  to  think  that  our 
courts  would  refuse  to  sanction,  and  would 
avoid  by  sentence,  a  marriage  between 
thu--c  relatives  contracted  in  the  Peninsula, 
under  dispensation,  although  beyond  all 
doubt  such  a  mairiage  would  there  be  valid 
iby  the  Icj:  loci  contractus^  and  incapable  of 
fbeing  set  aside  by  any  proceedings  in  that 
'Oouiitry."  In  True  v.  Hainicy,  1  Post. 
.■55,  (ii/rjirist,  C.  J.,  extends  the  exception 
to  the  rule  that  mairiagcs  valid  where 
rcelebratcd  are  valid  everywhere  to  eases  in 
■  -which  the  marriage  is  opposed  to  "the 
muniei])al  institutions  of  the  countiy'^ 
-where  the  rule  is  songlit  to  be  applied. 
:See  iiii('\  vol.  1,  p.  565,  n.  {j).  But  we 
think  this  is  going  rather  too  fiir.  In 
'Greenwood  r.  Ciirris,  6  Mass.  358,  378, 
(the  court  say :  —  "If  a  foreign  State 
allows  of  man-iages  incestuous  by  the  Law 
of  nature,  as  between  parent  and  child, 
such  marriage  could  not  be  allowed  to 
have  any  validity  here.  But  marriages 
not  naturally  unlawful,  but  prohibited  by 
:the  law  of  one  Stiite  and  not  of  another,  if 
celcliriiteil  wIktc  they  arc  not  prohibited, 
•would  be  liolden  valid  in  a  State  where 
.tliey  are  not  allowed.  As  in  this  State,  a 
marriage  between  a  man  and  his  deceased 
wife's  sister  is  lawful,  but  it  is  not  so  in 
.some  States.  Suili  a  marriage  celebrated 
here  would  be  held  valid  in  any  other 
State,  and  the  panics  entitled  to  the  bene- 
fits of  tlie  matrimonial  contract."  And 
Mr.  .Justice  Start/,  after  quoting  this  lan- 
guage, says  : —  "Indeed,  in  the  diversity 
■  of  religious  opinions  in  Christian  eoun- 
utries,  a  large  space  must  be  allowed  for 
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interpretation,  as  to  religious  duties,  rights, 
and  solemnities.  In  the  Catholic  coun- 
tries of  continental  Europe,  there  are 
many  prohibitions  of  marriage,  which  are 
connected  with  religious  canons  and  estab- 
lishments, and  in  most  countries  there 
are  some  positive  or  customary  prohibi- 
tions, which  involve  peculiarities  of  re- 
ligious opinion  or  of  conscientious  doubt. 
It  would  be  most  inconvenient  to  hold  all 
marriages  celebrated  elsewhere  void  which 
are  not  in  scrupulous  accordance  with  the 
local  institutions  of  a  particular  countiy." 
Confl.  of  Laws,  §  116.  It  is  to  be  remem- 
bered that  even  incestuous  marriages  are 
not  void  at  common  law,  but  only  void- 
able ;  and  voidable  only  dm'i«g  the  lives 
of  both  parties  ;  for  after  the  death  of 
either,  they  are  valid,  as  to  the  legitimacy 
of  the  children,  and  it  would  seem  all 
other  purposes.  See  1  Bl.  Com.  434,  435, 
and  2  Inst.  614.  See  also,  Bonham  v. 
Badgley,  2  Gilm.  622  ;  Sutton  v.  Wan-en, 
10  Met.  453 ;  Eay  r.  Sherwood,  1  Curt. 
193,  199.  The  rule  is,  that  for  civil  dis- 
abilities, such  as  prior  maniage,  idiocy, 
and  the  like,  the  marriage  may  be  declared 
either  lufnrc  or  aftur  the  death  of  the  par- 
ties, or  either  of  them,  to  have  been  void 
from  the  beginning ;  but  for  cnnoniral  disa- 
bilities only  during  the  li\cs  of  both ;  and 
canonical  disabilities  are  said  to  be  con- 
sanguinity, affinity,  and  certain  corporal 
infirmities.  See  Elliott  v.  Gurr,  2  Phill. 
16;  Gathings  v.  Williams,  5  Iredell,  487. 
The  statute  of  6  Wm.  4,  eh.  54,  makes 
some  of  these  marriages  absolutely  void. 

(t)  It  might  be  a  different  question 
whether  his  children  by  all  his  wiNcs,  who 
were  eipiallij  his  wives,  were  all  legitimate. 
In  Wall  r.  Williamson,  3  Ala.  48,  the 
court  say  :  —  "A  parallel  case  to  a  Turk- 
ish or  other  marriage  in  an  infidel  coun- 
try, will  probably  be  found  among  all  our 
savage  tribes  ;  but  can  it  be  possible  that 
the  children  must  be  illegitimate  if  born  of 
the  second  or  other  succeeding  wife?" 
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The  fact  that  the  parties  went  abroad  for  the  purpose  of  con- 
tracting a  marriage  there,  which  would  be  illegal  at  home, 
ought,  it  might  seem,  to  destroy  the  validity  of  the  marriage  at 
home.  But  the  contrary  doctrine  appears  to  have  been  held, 
and  to  be  established  in  England  and  in  this  country,  (m) 
There  must,  however,  be  some  limit  to  this.  The  common 
case  of  Gretna  Green  marriages  only  shows  that  persons  may 
be  married  in  .Scotland,  and  then  regarded  in  England  as  hus- 
band and  wife,  who  could  not  have  been  married  in  that  way  in 
England.  At  least  we  are  not  aware  of  any  EngUsh  case 
recognizing  the  validity  of  a  marriage  contracted  abroad  be- 
tween English  subjects  who  could  not,  in  any  way,  become 
legally  husband  and  wife  by  any  marriage  contracted  in  Eng- 
land. In  Massachusetts  the  cases  go  somewhat  further,  but 
expressly  except  those  foreign  marriages  "  which  would  tend  to 
outrage  the  principles  and  feelings  of  all  civilized  nations."  (v) 
It  may,  however,  be  *remarked,  that  while  the  converse  of  this 
rule  is  also  true,  and  a  marriage  which  is  void  where  contracted 
is  valid  nowhere,  (lo)  there  must  also  be  some  exceptions  to  this 
rule;  as  if  two  Americans  intermarried  in  China,  where  the 
marriage  was  celebrated  in  presence  of  an  American  chaplain, 
according  to  the  American  forms.  If  such  a  marriage  were 
perfectly  void  in  China,  it  would  nevertheless  be  held  certainly 
valid  here,  (x) 

And  in  reference  to  the  case  put  in  the  in  this  country,  because  such  a  marriage 

text,  Ruffin,  C.  J.,  says,  in  Williams  v.  might  be  Toid  by  the  laws  of  France,  as 

Gates,  5  Iredell,  535,  541,  cited  ante,  p.  107,  perhaps  it  was,  if  solemnized  by  a  Protcs- 

n.   (p)  :  —  "If  a   Turk  with  two   wives  tant  priest,  whom  they  do  not  aeknowl- 

were  to  come  here,  we  would  administer  edge,   or  if  in   any  way   clandestine,   or 

to  them  the  justice  due  to  the  relations  without   consent ;    and  that  therefore  it 

contracted  by  them  at  home."  should  be  set  aside  by  a  court  in  England, 

(u)  See  ante,  p.  104,  n.  (p).  upon  account  of  its  being  void  by  the  law 

(u)  Medway  v.  Needham,  16  Mass.  157.  of  France?     No."     And  on  p.  432,  he 

(w)    M'CuUoch    V.    M'Culloch,    Ferg.  says:  —  "And  here  I  must  obsei-ve,  that 

Divorce  Cases,  257 ;   Dahymple  v.  Dal-  I  do  not  mean  that  every  domicil  is  to 

rymple,  2  Hagg.  Consist.  Rep.  54 ;  Kent  give   a  jurisdiction  to  a  foreign  country, 

V.  Burgess,  11   Sim.  361;   Scrimshire  u.  so  that  the  laws  of  that  country  are  neces- 

Scrimshire,  2  Hagg.  Consist.  Rep.  395.  sarily  to  obtain  and  attach  upon  a,  mar- 

{x)  Ending  v.  Smith,  2  Hagg.  Consist,  riage  solemnized  there ;   for  what  would 

Rep.  371 ;  Kent  v.  Burgess,  11  Sim.  361 ;  become  of  our  factories  abroad,  in  Leg- 

The   King  v.  Brampton,  »10   East,   282 ;  horn  or  elsewhere,  whore  the  man-iage  is 

Newbury   v.   Brunswick,    2   Verm.    151.  only  by  the  law  of  England,  and  might 

In  Harford  i'.  Morris,  2  Hagg.   Consist,  be  void  by  the  law  of  that  country ;  noth- 

Bep.  430,  Sir  George  Hay  says  :  —  "  Will  ing  will  be  admitted  in  this  court  to  affect 

anybody  say,  that  before  the  act,  a  mar-  such  marriages  so  celebrated,  even  where 

riage  solemnized  by  persons  going  over  to  the  parties  are  domiciled." 
Calais,  or  happening  to  be  there,  was  void 
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It  is  also  the  general  rule,  both  in  England  and  in  this  coun- 
try, that  the  incidents  of  marriage,  and  contracts  in  relation  to 
marriage,  as  settlements  of  property  and  the  like,  are  to  be 
construed  by  the  law  of  the  place  where  these  were  made ;  for 
any  different  construction  cannot  be  supposed  to  carry  into 
effect  the  intentions  and  agreements  of  the  parties,  or  to  deal 
with  them  justly,  (y)  This  being  the  reason  of  the  rule,  it  can- 
not apply  to  the  construction  of  settlements  and  the  like,  where 
the  parties  are  married  while  accidentally  or  transiently  absent 
from  their  homes,  without  actual  or  intended  change  of  domicil, 
and  make  their  settlements  or  arrangements  there,  at  the  time 
of  marriage ;  for  in  such  cases  the  law  of  the  domicil  should 
govern,  and  the  marriage,  although  actually  foreign,  should  be 
regarded  as  constructively  and  virtually  domestic.  For,  as  a 
general  rule,  the  *rights  of  the  parties,  as  springing  from  the  re- 
lation of  marriage,  must  be  determined  by  the  place  where 
they  then  supposed  themselves,  and  intended  to  be,  domi- 
ciled. (:) 

In  respect  to  the  capacity  of  the  wife  to  contract  with  a  third 
party,  we  are  inclined  to  hold  that  the  law  of  the  place  of  the 
contract  determines  this,  as  well  as  other  questions  of  capacity, 
at  least  in  respect  to  personal  contracts,  although  in  the  absence 
of  sufficiently  direct  adjudication,  and  in  the  conflict  of  opinion 
to  be  found  in  text  writers,  it  is  difficult  to  ascertain  what  the 
law  is  on  this  point.  And  it  must  depend  much  on  the  circum- 
stances. If  an  American  wife,  for  instance,  being  only  on  a 
brief  visit  in  some  country  where  she  may  contract,  does  so  on 
some  accidental  occasion,  at  might  be  more  doubtful  whether 
the  contract,  though  valid  where  made,  would  have  any  force 

M  Feaubcrt  v.  Turst,  Prec.  in  Ch.  207,  specified  foreign  law.   Bourcierj;.  Lanusse, 

1  Bro.  P.  C.  38,  Robertson's  App.  Cas.  3  Martin,  581.     But  though  the  contract 

3;  Anstruthcr  I).  Adair,  2  My.  &  K.  513;  be  niiulc  in  one  country,  and  it  refer  to 

Preemoult   v.   Bcdirc,   1  P.   Wms.  429 ;  the  law  of  another,  it  will  be  valid  and 

Decouche  v.  Saveticr,  3  Johns.  Ch.  190;  effectual  if  both  parties  liavc  agreed  upon 

Cnisby  V.  Bcrger,  3  Edw.  Ch.  538;  De  making  that  other  country  then-  place  of 

Baranto  i\  Goti,  6  Barb.  492.  residence,   and   do   actually   settle   there. 

(j)  Lc  Breton  v.  Nouchet,  3  Mart.  60  ;  For  even  without  a  contract,  the  rights  of 

Pord  V.  Ford,  14  id.  574 ;  Allen  v.  Allen,  the  husband  to  the  wife's  property  arc  de- 

6  Koli.  La.  104;  Doe  v.  Vardill,  5  B.  &  termincd  in  such  case  by  the  law  of  the 

Cr.  438.     It  seems  that  parties'cannot  by-  intended   and  actual  subsequent  domicil. 

a   contract  made    in    Louisiana  provide  Le  Breton  r.  Miles,  8  Paige,  261 ;   Knoe- 

effcctually  that  the  rights  of  the  parties  land   t.   Ensley,   Meigs,   620  ;    Lyon   v. 

shall  be  determined  by  the  provisions  of  a  Knott,  2  Am.  Law  Reg.  604.     ' 
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on  her  return  to  this  country.  But  if  husband  and  wife  go 
abroad,  and  visit  a  country  for  business  purposes,  and  there  enter 
into  business  contracts  obligatory  on  both  by  the  law  of  that 
place,  although  it  might  be  difficult  to  enforce  the  contract 
against  the  wife  in  America,  while  the  husband  lived,  we 
should  think  the  contract  would  be  valid,  and  enforceable 
here  after  her  husband's  death,  and  perhaps  against  a  second 
husband,  (a) 

There  is  one  peculiar  result  of  marriage,  which  seems  to  be 
an  exception.  In  some  places,  if  the  parents  of  a  child  inter- 
marry after  his  birth,  this  marriage  legitimates  him.  In  Eng- 
land and  in  this  country  it  does  not.  It  has  been  held  in  Eng- 
land that  such  subsequent  marriage  in  Scotland,  where  it  legiti- 
mates the  child,  did  not  so  far  legitimate  him  *in  England  as 
to  enable  him  to  take  by  inheritance  land  situated  in  Eng- 
land. (6)  The  rule  would  be  otherwise  as  to  personal  property, 
the  law  of  the  domicil  of  the  parents  determining  the  legiti- 
macy as  to  that.  And  we  think  that  such  a  marriage  in  Scot- 
land, supposing  parents  and  child  afterwards  to  come  to 
America  and  be  naturalized  here,  would  be  held  here  to  make 
the  child  an  heir,  as  well  as  to  give  him  all  other  rights  of  legiti- 
macy, (c) 

The  place  of  marriage  does  not  determine  absolutely  as  to 
the  domicil  acquired  by  marriage.  It  would  be  obviously  un- 
reasonable to  permit  the  domicil  of  the  parties  to  depend  upon 
the  mere  place  where  the  marriage  is  celebrated,  "while  the 
parties  are  perhaps  only  in  transitu.  This  question  is  therefore 
settled  by  their  actual  domicil  at  the  time;  the  husband's 
domicil  is  determined  by  the  two  elements  of  actual  residence 
and  intent,  as- in  other  cases  ;  while  the  wife  acquires  by  mar- 
riage the  domicil  of  the  husband,  and  changes  it  as  his 
changes,  (d)     And  in  such  case  the  wife's  rights  in  "and  to  the 

(a)  In  the  absence  of  much  direct  adju-         (b)  Doe  v.  Vardill,  5  B.  &  Cr.  438,  9 

dication,  we  refer  the  reader  to  the  follow-  Bligh,  32. 

ing  authorities,  as  bearing   more   or  less         (c)  Such  seems  very  certainly  to  be  the 

directly  upon  this  question.     Polydore  v.  doctrine  of  the  greater  number  and  most 

Prmce,   Ware,   402  ;    Drue    v.    Thome,  authoritative  of  the  civilians.     See  Story 

Aleyn,    72 ;    Thompson   v.    Ketcham,    8  on  Confl.  of  Laws,  §  93  a,  rf  seq. 
^ohns.    189  ;     Garnier    v.    Poydras,    13         [d)  See  ante,  p.  94,  n.  (y).     But  the 

Louis.    177;   Potter  v.   Brown,   5   East,  wife  may,  so  far  as  the  question  of  divorce 

131.  is  concerned,  have  a  domicil  distinct  from 
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property  of  the  husband,  or  her  own,  would  be  determined  by 
the  law  of  that  domicil,  so  far  at  least  as  relates  to  the  personal 
property  of  both,  and  the  real  property  of  the  husband.  If  the 
wife  had  real  property  in  the  country  of  her  own  domicil,  hers 
and  her  husband's  rights  in  respect  to  it  might  now  be  governed 
by  the  lex  loci  rei  sites. 


that  of  the  hushand.  In  Harteau  v. 
Hartcau,  14  Pick.  181,  Sham,  C.  J.,  after 
considering  ecrtain  questions  arisino-  in 
the  case  which  have  no  direct  bearing 
upon  tliis  point,  says  :  —  "  This  suggests 
another  course  of  inquiry,  that  is,  how  far 
the  maxim  is  applicaljle  to  this  case,  that 
the  domicil  of  the  wife  follows  that  of  the 
husband.  Can  this  maxim  he  true,  in  its 
application  to  this  subject,  where  tlie  wife 
claims  to  act,  and  by  law,  to  a  certain  ex- 
tent and  in  certain  cases,  is  allowed  to  act 
adversely  to  her  husband  ?  It  would  oust 
the  court  of  its  jurisdiction,  in  all  cases 
where  the  husband  should  change  his 
domicil  to  another  State  before  the  suit  is 
instituted.  It  is  in  the  power  of  a  hus- 
band to  change  and  fix  his  domicil  at  his 
will.  If  tlie  maxim  could  apply,  a  man 
might  go  from  this  county  to  Providence, 
talie  a  house,  live  in  open  adultery,  aban- 
doning his  wife  altogether,  and  yet  slie 
could  not  libel  for  a  divorce  in  this  State, 
where,  till  such  change  of  domicil,  they 
had  always  lived.  He  clearly  lives  in 
Rhode  Island ;  her  domicil,  according  to 
the  maxim,  follows  his ;  she  therefore,  in 
contemplation  of  law,  is  domiciled  tliere 
too ;  so  that  neither  of  the  parties  can  lie 
said  to  live  in  tliis  Commonwealth.  It  is 
probably  u,  juster  view,  to  consider  that 
the  maxim  is  founded  upon  the  theoretic 
identity  of  person  and  of  interest  between 
husband  and  wife,  as  established  by  law, 
and  tlie  presumption,  that  from  tlie  nature 
of  that  relation  the  homo  of  the  one  is 
that  of  the  other,  and  intended  to  pro- 
mote, strengthen,  and  secure  theu'  interests 
in  this  relation,  as  it  ordinarily  exists, 
wliore  union  and  hannony  prevail.  But 
the  law  will  recognize  a  wife  as  having  a 
separate  existence  and  separate  interests, 
and  separate  rights,  in  those  cases  where 
the  e.xjjress  object  of  all  proceedings  is  to 
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show  that  the  relation  itself  ought  to  be 
dissolved,  or  so  modified  as  to  establish 
separate  interests,  and  especially  a  separ 
rate  domicil  and  home,  bed  and  board  be- 
ing put,  a  part  for  the  whole,  as  expressive 
of  the  idea  of  home.  Otherwise,  the  par- 
ties in  this  respect  would  stand  upon  veiy 
unequal  grounds,  it  being  in  the  power  of 
the  husband  to  .change  his  domicil  at  will, 
but  not  in  that  of  the  wife."  Jlr.  Bishop, 
in  his  work  on  Marriage  and  Divorce, 
5  730,  after  quoting  from  the  preceding 
ca,se,  says  :  —  "And  the  doctrine  that,  for 
purposes  of  divorce,  the  wife  may  have  a 
domicil  separate  from  her  husband,  is  well 
established  in  the  American  tribunals,  al- 
though some  of  the  authorities  would 
seem  to  take  the  distinction,  (it  is  submit- 
ted without  proper  foundation,)  that  a 
wife  cannot  lose  her  domicil  by  the  hus- 
band's change  of  residence  after  the  oljence 
is  committed,  yet  cannot  on  the  other 
hand  acquire  a  new  one.  Indeed  it  has 
been  distinctly  laid  down  that  the  wife 
cannot,  by  a  removal  of  her  habitation 
after  the  commission  of  the  ofitnce,  ac- 
quire a  new  jurisdiction  in  wliieh  to  prose- 
cute her  claim  for  divorce,  though  it  is  be- 
lieved that  the  preponderance  of  American 
authority,  as  well  as  weight  of  argument, 
is  greatly  the  other  way."  See  further  on 
this  question,  Irby  i'.' Wilson,  1  Uev.  & 
Bat.  Eq.  568,  582;  Frary  v.  Frary,  10  N. 
H.  61  ;  Harding  v.  Alden,  9  Greenl.  140; 
SawtcU  u.  Sawtell,  17  Conn.  284 ;  Brett 
V.  Brett,  fi  Met.  233 ;  Tolen  c.  Tolen,  2 
Blackf  407  ;  Jackson  v.  Jackson,  1  Johns. 
425;  Maguire  v.  Maguire,  7  Dana,  181; 
Pawling  r.  Willson,  13  Johns.  192,  208. 
If  the  husband  and  wife  have  been  separ 
rated  by  a  judicial  decree,  and  are  livmg 
se|inrate,  the  domicil  of  the  wife  is  inde- 
pendent of  that  of  the  husband.  Wil- 
liams V.  Dormer,  9  Eng,  Law  &  Eq.  598. 
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SECTION    VIII. 

OF   FOREIGN   DIVORCES. 

TJie  relation  of  the  law  of  place  to  the  subject  of  divorce 
presents  questions  of  much  difficulty.  And  although  we  have 
many  cases  involving  some  of  these  questions,  decided  after 
very  full  consideration,  both  in  England  and  in  this  country, 
some  topics  remain,  in  relation  to  which  there  exists  at  present 
much  uncertainty. 

The  law  of  divorce  differs  greatly  in  different  countries,  be- 
cause marriage  itself  is  viewed  under  so  great  a  diversity  of 
aspect.  The  Catholic  Church  regards  it  as  a  sacrament,  over 
which  the  civil  law  and  civil  tribunals  have  no  power  whatever, 
and  which  can  only  be  dissolved  by  the  supreme  *spiritual  power 
of  the  Church.  Protestants  deny  it  to  be  a  sacrament.  They 
regard  it  as  a  civil  contract,  of  a  religious  character  it  may  be, 
and  therefore  properly  associated  with  religious  ceremonies ; 
but  wholly  within  the  po\ver  of  the  civil  authority.  But  Eng- 
land, which  was  Catholic  while  its  common  law  was  in  course 
of  formation,  had  no  means  provided  for  effecting  divorce  after 
it  became  Protestant ;  and  in  that  country  complete  divorce,  a 
vinculo,  is  effected  only  by  parliament.  In  nearly  all  other 
Protestant  countries  judicial  tribunals  may  grant  divorces.  In 
the  States  of  this  Union,  divorce  is  granted  in  some  by  the  tri- 
bunals, for  reasons  which  are  defined  by  statute.  In  some 
States  these  causes  are  limited  to  adultery,  and  facts  of  equiva- 
lent character,  and  in  others  are  extremely  liberal,  not  to  say 
lax.  And  in  some  of  the  States  it  is  the  custom  for  the  legisla- 
tures to  grant  divorces  by  private  acts,  and  in  practice  this  is 
sometimes  done  for  very  feeble  reasons,  and  almost  without 
other  reason  than  the  request. 

The  question  must  therefore  be  one  of  much  difficulty,  how 
far  a  State  will  recognize  the  validity  of  a  foreign  divorce, 
granted,  perhaps,  for  causes  which  the  law  of  the  tribunal  try- 
ing the  qtiestion  would  hold  to  be  wholly  insufficient. 

The  general  rule  is  certainly  this.     A  divorce  granted  in  a 
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State  in  which  both  parties  had  their  actual  domicil,  and  also 
were  married,  is  valid  everywhere,  (e)  Then  it  may  be  said 
that,  generally,  every  State  recognizes  the  validity  of  a  divorce 
granted  where  both  parties  have  their  actual  domicil,  if  granted 
according  to  the  law  of  that  place.  It  has  been  very  authorita- 
tively declared  to  be  the  law  of  England,  that  the  tribunals  of 
that  country  acknowledge  no  foreign  divorce  of  an  English  mar- 
riage. (/)     A  more  careful   consideration  *of  the  cases  would, 


(e)  Story's  Confl.  of  Laws,  §  201  ;'  2 
Kent's  Com.  108.  It  would  not  be  easy 
to  find  this  rule  established  by  distinct  ad- 
judications, for  the  reason  that  it  is  too 
well  settled  to  be  questioned. 

(/)  In  LoUey's  case,  Euss.  &  Ey.  Cr. 
Cas.  237,  English  subjects  were  married 
in  England ;  the  husband  went  to  Scot- 
land ;  there  he  was  divorced  a  vinculo ; 
he  returned  to  England  and  married  there, 
his  first  wife  living ;  he  was  indicted  for 
bigamy,  convicted,  and  sentenced  to  trans- 
portation. Lord  Brougham,  in  deciding 
M'Carthy  i'.  Decaix,  2  Euss.  &  My.  614, 
619,  comments  upon  LoUey's  case,  and 
upon  Lord  Jildon's  remarks  upon  it, 
and  says  :  —  "I  find,  from  the  note  of 
what  fell  from  Lord  Eldon  on  the  present 
appeal,  that  his  lordship  labored  under 
considerable  misapprehension  as  to  the 
facts  in  LoUey's  case ;  he  is  represented 
as  saying  he  will  not  admit  that  it  is  the 
settled  law,  and  that  therefore  he  will  not 
decide,  whether  the  man-iage  was  or  not 
prematurely  determined  by  the  Danish 
divorce.  His  words  are,  '  I  will  not  with- 
out other  assistance  take  upon  myself  to 
do  so.'  Now,  if  it  has  not  validly  and  by 
the  highest  authorities  in  Westminster 
Hall  been  holden,  that  a  foreign  divorce 
cannot  dissolve  an  EngUsh  marriage,  then 
nothing  whatever  has  been  established. 
For  what  was  LoUey's  case  ■?  It  was  a 
case  the  strongest  possible  in  favor  of  the 
doctrine  contended  for.  It  was  not  a 
question  of  civil  right,  but  of  felony.  Lol- 
ley  had  bond  fide,  and  in  a  confident  belief, 
founded  on  the  authority  of  the  Scotch 
lawyers,  that  the  Scotch  divorce  had  ef- 
fectually dissolved  his  prior  English  mar- 
riage, intermarried  in  England,  living  his 
first  wife.  He  was  tried  at  Lancaster  for 
bigamy,  and  found  guilty ;  but  the  point 
was  reserved,  and  was  afterwards  argued 
before  all  the  most  learned  judges  of  the 
day,  who  after  hearing  the  case  fully  and 
thoroughly  discussed,  first  at  Westminster 
Hall,  and  then  at  Sergeant's  Inn,  gave  a 
clear  and  unanimous  opinion,  that  no  di- 
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vorce,  or  proceeding  in  the  nature  of  di- 
vorce, in  any  foreign  country,  Scotland 
included,  could  dissolve  a  marriage  con- 
tracted in  England;  and  they  sentenced 
LoUey  to  seven  years'  transportation.  And 
he  was  accordingly  sent  to  the  hulks  for 
one  or  two  years ;  though  in  mercy  the 
residue  of  his  sentence  was  ultimately  re- 
mitted. I  take  leave  to  say,  he  ought  not 
to  have  gone  to  the  hulks  at  all,  because 
he  had  acted  bona  fide,  though  this  did  not 
prevent  his  conviction  from  being  legal. 
But  he  was  sent  notwithstanding,  as  if  to 
show  clearly  that  the  judges  were  confi- 
dent of  the  law  they  had  laid  down ;  so 
that  never  was  there  a  greater  mistake 
than  to  suppose  that  the  remission  argued 
the  least  doubt  on  the  part  of  the  judges. 
Even  if  the  punishment  had  been  entirely 
remitted,  the  remission  would  have  been 
on  the  ground  that  there  had  been  no 
criminal  intent,  though  that  had  been  done 
which  the  law  declares  to  be  felony.  I 
hold  it  to  be  perfectly  clear,  therefore,  that 
LoUey's  case  stands  as  the  settled  law  of 
Westminster  Hall  at  this  day.  It  has 
been  unifoiTnly  recognized  since ;  and  in 
particular  it  was  repeatedly  made  the  sub- 
ject of  discussion,  before  Lord  Eldon  him- 
self, in  the  two  appeals  of  Tovey  v.  Lind- 
say, 1  Dow,  117,  131,  in  the  House  of 
Lords,  when  I  furnished  his  lordship  with 
a  note  of  LoUey's  case,  which  he  followed 
in  disposing  of  both  those  appeals,  so  far 
as  it  affected  them.  That  case  then-set^ 
tied  that  no  foreign  proceeding  in  the  nar 
ture  of  a  divorce  in  an  ecclesiastical  court 
could  effectually  dissolve  an  English  mar- 
riage." But  in  Conway  v.  Bcazley,  3 
Hagg.  Ecc.  Eep.  639,  643,  Dr.  Lusklngton 
says  :  —  "  Cases  have  been  cited  in  which 
it  is  alleged  that  a  final  decision  has  been 
pronounced  by  very  high  authority  upon 
the  operation  of  a  Scotch  divorce  on  an 
English  maniage,  —  that  it  has  been  de- 
termined that  a  marriage  celebrated  in 
England  cannot  he  dissolved  by  the  sen- 
tence of  a  Scotch  tribunal,  —  that  the  con- 
tract remains  for  ever  indissoluble.     The 


CH.  II.] 


THE    LAW   OF   PLACE. 


*116 


however,  lead  to  the  conclusion,  that  the  established  rule  in 
England  goes  no  further,  than  that  an  'English  marriage  cannot 
be  terminated  by  a  foreign  divorce,  unless  both  parties  are  aet- 
nally  domiciled  in  the  country  where  the  divorce  takes  place. 
This,  however,  is  much  further  than  all  courts  or  legislatures 
go  ;  for  some  hold,  and  practise  upon  the  rule,  that  if  the  parties, 
or  indeed  if  only  the  party  seeking  the  divorce,  is  within  the 
jurisdiction  of  the  court  by  a  present  domicil,  it  is  enough,  with- 
out asking  whether  the  party  came  there  merely  for  the  purpose 
of  obtaining  the  divorce,  {g) 


authorities  principally  relied  upon  for 
establishing  that  position  are  the  decis- 
ions of  the  twelve  judges  in  LoUey's 
case,  and  the  decision  of  the  present  Lord 
Chancellor  on  a  veiy  recent  occasion.  If 
those  authorities  sustained  to  its  full  ex- 
tent the  doctrine  contended  for,  the  court 
would  feel  implicitly  bound  to  adopt  it ; 
but  I  must  consider  whether  in  Lolley's 
case  it  was  the  intention  of  those  very 
learned  persons  to  decide  a  principle  of 
universal  operation,  absolutely  and  with- 
out reference  to  circumstances,  or  whether 
they  must  not  almost  of  necessity  be  pre- 
sumed to  have  confined  themselves  to  the 
particular  circumstances  that  wore  then 
under  their  consideration.  Lolley's  case 
is  very  briefly  reported,  none  of  the  au- 
thorities cited  on  the  one  side  or  on  the 
other  are  refeired  to,  nor  are  the  opinions 
of  tlie  learned  judges  given  at  any  length  ; 
all  that  we  have  is  the  decision.  It  is 
much  to  be  regretted  that  some  more  ex- 
tended report  of  the  veiy  learned  argu- 
ments which  I  well  remember  were  urged 
upon  that  occasion,  and  the  multitude  of 
authorities  quoted,  have  not  been  com- 
municated to  the  profession  and  to  the  pub- 
lic. In  that  case  the  indictment  stated 
that  on  the  1 8th  of  July,  LoUey  was  mar- 
ried at  Liverpool  to  Ann  Levaia,  and 
'afterwards  to  Helen  Hunter,  his  former 
wife  being  then  living.  It  was  proved 
that  both  marriages  were  duly  solemnized 
at  Liverpool,  that  the  first  wife  was  alive 
a  week  before  the  assizes,  and  that  the 
second  wife  agreed  to  marry  the  prisoner 
if  he  could  obtain  a  divorce.  The  jury 
did  not  find  that  any  fraud  had  been  com- 
mitted, but  there  does  not  appear  to  have 
been  any  discussion  upon  the  very  impor- 
tant question  of  domicil.  A  case  in  which 
all  the  parties  are  domiciled  in  England, 
and  resort  is  had  to  Scotland  (with  which 
neither  of  them  have  any  connection)  for 
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no  other  purpose  than  to  obtain  a  divorce 
a  vinculo,  may  possibly  be  decided  on 
principlus  wiiich  would  not  altogether  ap- 
ply to  a  case  diiferently  circumstanced ; 
as  where,  prior  to  the  cause  arising  on 
account  of  which  a  divorce  was  sought, 
the  parties  had  been  bona  fide  (|«miciled 
in  Scotliind.  Unless  I  am  satisfied  that 
every  view  of  tliis  question  had  been  taken, 
the  court  cannot,  from  the  case  refeiTed 
to,  assume  it  to  have  Ijccn  established  as 
a  universal  rule,  tliat  a  maniage  had  in 
England,  and  originally  valid  by  tlie  law 
of  England,  cannot  under  any  possible  cir- 
cumstances be  dissolved  by  tlie  decree  of 
a  foreign  court.  Before  I  could  f;ive  my 
assent  to  such  a  doctrine,  (not  meaning  to 
deny  that  it  may  be  true, )  I  must  liave  a 
decision  after  argument  upon  such  a  case 
as  I  will  now  suppose,  namely,  a  maniage 
in  England  —  the  parties  resorting  to  a 
foreign  countiy,  becoming  actually  hmid 
fide  domiciled  in  that  countiy,  and  then 
separated  by  a  sentence  of  divorce  pro- 
nounced by  the  competent  tribunal  of  that 
country.  If  a  case  of  that  description  had 
occurred,  and  had  received  the  decision 
of  the  twelve  judges,  or  the  other  high  au- 
thority to  which  allusion  has  been  made, . 
then  indeed  it  might  have  set  this,  impor- 
tant matter  at  rest,  but  I  am  not  aware  that 
that  point  has  ever  been  distinctly  raised, , 
and  I  tliink  I  may  say  with  certainty 
that  it  never  has  received  any  express  de- 
cision." 

(g)  There  is  but  little  unifonnity  among 
our  ditferent  States,  either  as  to  statutoiy. 
provisions  on  this  subject,  or  the  principles 
belonging  to  it  as  settled  by  adjudication,, 
or  the  application  of  these  principles  to 
cases,  or  in  the  practice  and  usage  of." 
legislatures  in  relation  to  legislative  divor- 
ces. Mr.  Bishop,  from  a  very  full  con- 
sideration of  the  American  cases,  deduces 
the  following  rules :  —  "  1 .  The  tiibunals- 
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*In  this  country,  the  law  on  this  subject  is  regulated  very  gen- 
erally by  statutes ;  and  these  differ  very  much,  and  are  still  sub- 
ject to  not  unfrequent  change.  In  the  absence  of  statutory  pro- 
vision, we  should  incline  to  think,  that  the  courts  would 
generally  hold  a  divorce  which  was  valid  where  granted,  and 
was  obtained  in  good  faith,  valid  everywhere.  Perhaps  it  may 
be  said  that  the  tendency  of  American  law  is  towards  a  recog- 
nition of  a  divorce  obtained  in  another  State,  for  causes  which 
would  be  sufficient  ground  for  divorce  in  the  State  whose  tri- 
bunal tries  the  question,  but  not  otherwise.  For  the  courts  of 
each  State  go  behind  a  cause  of  divorce  in  another  State,  so 
far  as  to  inquire  into  the  sufficiency  of  the  cause ;  but  not  so  far 
as  to  deny  the  existence  of  the  cause,  if  ascertained  by  a  com- 
petent tribunal,  on  a  regularly  conducted  trial. 


of  a  country  have  no  juriscTiction  over  a 
cause  of  divorce,  wherei'or  the  offence  may- 
have  occurred,  if  neither  of  the  parties  has 
an  actual  bona  fide  domicil  within  its  terri- 
tory. Nor  is  this  proposition  at  all  modi- 
fied by  the  fact  that  one  or  both  of  them 
may  be  temporarily  residing  ivithin  reach 
of  the  process  of  the  court,  or  that  the  de- 
fendant appears  and  submits  to  the  suit. 
This  is  the  firmly  established  doctrine  both 
in  England  and  America."  As  authori- 
ties for  this  rule,  he  cites  Conway  v.  Beaz- 
ley,  3  Hagg.  Eccl.  Eep.  631 ;  Rex  v.  Lol- 
ley,  Euss.  &  Ry.  Cr.  Cas.  237 ;  Sugdcn 
V.  LoUey,  2  CI.  &  Fin.  567,  n.  ;  Fellows 
V.  Fellows,  8  N.  H.  160;  Hanover  v. 
Turner,  14  Mass.  227 ;  Barber  v.  Root, 
10  Mass.  260;  Pawling  u.  Bird,  13  Johns. 
192;  Jackson  v.  Jackson,  1  Johns.  424  ; 
Bradshaw  v.  Heath,  13  Wend.  407 ;  Ma- 
guiro  V.  Maguiro,  7  Dana,  181 ;  Tolen  v. 
Tolen,  2  Blackf.  407 ;  Freeman  v.  Free- 
man, 3  .West.  Law  Journ.  475 ;  White  v. 
White,  5  N.  H.  476.  —  "  2.  To  entitle  the 
court  to  take  jurisdiction,  however,  it  is 
sufiicient  that  one  of  the  parties  be  domi- 
ciled in  the  country ;  it  is  not  necessary 
that  both  should  be,  nor  that  the  citation, 
when  the  domiciled  party  is  plaintiff,  should 
be  served  personally  upon  the  defendant, 
if  such  personal  service  cannot  be  made." 
Harteauw.  Harteau,  14  Pick.  181;  Harding 
V.  Alden,  9  Greenl.  140;  Mansfield  v. 
Mclntvrc,  10  Ohio,  27  ;  Tolen  v.  Tolen, 
2  Blackf.  407 ;   HuU  v.  Hull,  2  Strobh. 
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Eq.  174.  —  "3.  The  place  where  the  of- 
fence was  committed,  whether  in  the  coun- 
try in  which  the  suit  is  brought,  or  a 
foreign  countiy,  is  quite  immaterial.  This 
is  the  universal  doctrine ;  it  is  the  same  in 
the  English,  Scotch,  and  American  courts, 
and  there  is  no  conilict  upon  the  point.  — 
4.  The  domicil  of  the  parties,  at  the  time 
the  offence  was  committed,  is  of  no  con- 
sequence ;  the  jurisdiction  depends  upon 
their  domicil  at  the  time  the  proceeding  is 
instituted,  and  judgment  rendered.  A 
contrary  doctrine,  has  been  maintained  in 
New  Hampshire  and  Pennsylvania,  in 
wliich  States  it  is  held  that  the  tribunals 
of  the  country  in  which  the  parties  were 
domiciled  when  the  delictum  occurred  have 
alone  the  jurisdiction."  In  support  of  the 
New  Hampsliire  and  Pennsylvania  rule, 
he  cites  Clark  v.  Clark,  8  N.  H.  21 ;  Fra- 
ry  V.  Frary,  10  id.  61 ;  Smith  u.  Smith,  12 
id.  80  ;  Greenlaw  v.  Greenlaw,  id.  200 ; 
Batchelderf.  Batchelder,  14  id.  380  ;  Dor- 
sey  V.  Doi-sey,  7  Watts,  349  ;  Hollister  v. ' 
HoUister,  6  Penn.  St.  449.  — "5.  It  is 
immaterial  to  this  question  of  jurisdiction, 
in  what  country,  or  under  what  system  of 
divorce  laws,  the  marriage  was  contract- 
ed. —  6.  The  view  we  have  taken  is  in  no 
way  controlled  by  that  provision  in  the 
United  States  Constitution  which  prohib- 
its the  States  from  passing  laws  itn- 
paii-ing  the  obligation  of  contracts."  See 
Bishop  on  Marriage  and  Divorce,  §  721, 
et  seq. 
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FOREIGN  JUDGMENTS. 

The  principle  that  questions  which  have  been  distinctly  set- 
tled by  litigation  shall  not  be  again  litigated,  has  been  in  *many 
cases  extended  to  foreign  judgments ;  and  although  the  whole 
law  on  this  subject  is  not  perhaps  definitely  settled,  (h)  it  may 
be  considered  as  the  rule,  both  in  England  and  in  this  country, 
that  a  question  settled  abroad,  by  courts  of  competent  jurisdic- 
tion, between  actual  parties,  after  trial,  will  not  be  opened  at 
home,  (i)  It  will  be  presumed  that  all  the  defences  the  losing 
party  has  were  made,  and  were  insufficient.  But  it  may  be  said 
that  the  foreign  judgment  wiU  not  be  entitled  to  this  respect, 
when  it  appears  that  the  foreign  law  or  foreign  process,  on 
which  the  foreign  judgment  rested,  conflicts  with  reason  and  jus- 
tice ;  (j)  or  that  the  foreign  court,  in  deciding  a  question  de- 
pending more  or  less  upon  the  law  of  that  other  country  in 
which  the  foreign  judgment  comes  under  consideration,  is  found 
to  have  mistaken  the  law  of  that  country,  (k)  And  it  is  ob- 
viously essential  to  the  application  of  the  general  rule,  that  the 
foreign  judgment  be  definite,  exact,  final,  and  conclusive,  in  the 
court  and  country  in  which  it  was  rendered.  (I)  Nor  can  it  be 
necessary  to  say  that  if  the  foreign  judgment  can  be  shown  to 
have  been  obtained  by,  or  to  be  founded  upon,  fraud,  it  can 
have  no  force. 

On  the  general  ground  stated  above,  a  collection  by  a  foreign 
attachment  or  trustee  process,  in  a  foreign  country,  is  a  bar.  (m) 

{h)  Smith  «.  NicoUs,  7  Scott,  147,  167.         (l)  Sadler  v.  Eobins,   1    Campb.  253; 

(i)  Henderson  v.  Henderson,  6  Q.B.  288;  Maule  v.  Murray,  7  T.  E.  470. 
Smith  V.  Lewis,  3  Johns.  157 ;  Emory  v.         (m)  Holmes  v.  Eemsen,  4  Johns.  Ch. 

Greenough,  3  Dal.  369,  372,  n.     In  Bur-  460,  20  Johns.  229 ;  M'Daniel  v.  Hughes, 

rows  V.  Jemino,  Str.  733,  a  foreign  decree  3  Ea^t,  367 ;  Philips  v.  Hunter,  2  H.  Bl. 

avoiding  the  acceptance  of  a  bill  of  ex-  402.     In  Hull  v.  Blake,  13  iVIass.  153,  in 

change  was  held  good.  an  action  by  the  indorsee  of  a  promissory 

(/)  Henderson  v.  Henderson,  6   Q.  B.  note   against    the  maker,   the   defendant 

288    298;  Vallee  v.  Dumergue,  4  Exch.  pleaded  in  bar  a  judgment  rendered  against 

29o';  Eeynolds  i).  Ecnton,  3  C.  B.  187;  him  by  a  countjr  court  in   the   State   of 

Cowan  V.  Braidwood,  12  Scott,  N.  E.  138;  Georgia,  having  jurisdiction  of  the  cause, 

Ferguson  v.  Mahon,  11  Ad.  &  El.  179;  as  the  garnishee  or  trustee  of  the  promisee, 

Alivon  V.  Furnival,  i  C.  M.  &  E.  277.  the  defendant  having  in  the  said  cause  dis- 

Ik)  Novell!  V.  Eossi,  2  B.  &  Ad.  757.  closed  the  said  note;  the  action, in  which 
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So  the  pendency  of  a  foreign  attachment  or  trustee  process  in  a 
foreign  country  may  be  pleaded  in  abatement,  (n)  *But  the 
pendency  of  a  suit  in  a  foreign  country,  which  began  by  process 
against  the  person,  has  not  the  same  force  with  a  foreign  at- 
tachment ;  and  will  not  abate  a  suit  at  home,  before  the  foreign 
suit  is  carried  to  judgment,  (o)  And  an  action  brought  in  this 
country  directly  on  a  foreign  judgment,  for  the  purpose  of  en- 


such  juclgraciit  was  rendered,  haying  been 
commented  after  the  actual  indorsement 
of  tlio  note  to  tlie  |j resent  plaintiif ;  and 
the  plea  was  holden  to  be  a  good  bar.  And 
see  Gould  v.  Webb,  30  E.  L.  &  E.  331, 
which  was  an  action  of  assumpsit  to  re- 
cover damages  for  the  breach  of  a  special 
contract,  made  \>y  defendant  to  pay  plain- 
tiff a  certain  salary  as  European  corre- 
spondent of  a  newspaper  called  the  "  New 
York  Courier  and  Enquirer."  The  dec- 
laration also  contained  the  common 
counts..  The  defendant,  among  other 
things,  pleaded  as  to  501.,  part  of  the 
plaintiff's  demand  in  the  money  counts, 
that  an  action  had  been  brought  agaiTist 
the  plaintiif  in  the  Supreme  Court  of  New 
York,  for  a  sura  exceeding  50/. ;  that  pro- 
cess duly  issued  out  of  said  court,  and 
executed  on  the  defendant,  the  said  sum 
of  5U/.,  due  and  owing  from  defendant  to 
plaintiff',  was  attached  in  defendant's  hands 
according  to  the  laws  of  said  State,  to 
satisfy  the  demand  in  the  action ;  that 
judgment  was  afterwards  recovered  in  the 
said  court,  and  execution  was  issued  to  the 
sheriff  of  New  York,  whereupon  the  de- 
fendant was  obliged  by  the  laws  of  the 
State  to  pay,  and  did  pay  over  to  the 
sheriff,  the  value  of  the  said  sum  of  50/., 
deducting  the  necessary  expenses  of  the 
attaclinient.  The  jilea  further  alleged  that 
the  defendant  and  tlie  plaintiff'  were  citi- 
zens of  the  said  State,  and  the  defendant 
was  resident  there,  anil  subject  to  the  juris- 
diction and  process  of  tlie  said  court ;  and 
tliat  by  the  laws  of  the  State  the  defendant 
was  discharged  and  acquitted  of  the  said 
sum  of  50/.  Held,  n\mn  demurrer,  that 
the  plea  was  sufficient,  and  a  good  defence 
pro  tmilo.  Sec  also,  the  reporter's  learned 
note  to  Andrews  c.Herriot,  4  Cow.  521. 

(»)  Embrec  v.  Hanna,  5  Johns.  101.  In 
this  case  the  defendant  pleaded  a  foreign 
attaclimcnt  pending  in  Maryland  for  the 
same  demand.  And  Kinl,  C.  J.,  said  :  — 
"  If  the  defendant  would  have  been  pro- 
tected under  a  reco\  cry  had  by  virtue  of 
the  attachment,  and  could  have  pleaded 
such  recovery  in  b;tr,  the  same  principle 
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will  support  a  plea  in  abatement  of  an  at- 
tachment pending,  and  commenced  prior 
to  the  present  suit.  The  attachment, pf 
the  debt  in  the  hands  of  the  defendant 
fixed  it  there,  in  favor  of  the  attaching 
creditors ;  the  defendant  could  not  after- 
wards lawfully  pay  it  over  to  the  plaintiff. 
The  attaching  creditors  acquired  a  lien 
upon  the  debt,  binding  upon  the  defend- 
ant ;  and  which  the  courts  of  all  other 
governments,  if  they  recognize  such  pro- 
ceedings at  all,  cannot  fail  to  regard.  Qui 
prior  est  tempore  potior  est  jure.  In  Brook 
V.  Smith,  1  Salk.  280,  Lord  ffolt  hehl  that 
a  foreign  attachment  before  writ  purchased 
in  the  suit,  was  pleadable  in  abatement. 
If  we  were  to  disallow  a  plea  in  abatement 
of  the  pending  attachment,  the  defendant 
would  be  left  without  protection,  and  he 
obliged  to  pay  the  money  twice ;  for  we 
may  reasonably  presume,  that  if  the  pri- 
ority of  the  attachment  in  Maryland  be 
ascertained,  the  courts  in  that  State  would 
not  suffer  that  proceeding  to  be  defeated, 
by  the  subsequent  act  of  the  defendant 
going  al  iroad,  and  subjecting  himself  to  a 
suit  and  recovery  here."  And  see  Wheeler 
u.  Raymond,  8  Cow.  311. 

(o)  Bowne  v.  Joy,  9  Johns.  221.  In  this 
case  the  defendant  pleaded  the  pendency 
of  another  action,  between  the  same  par- 
ties and  for  the  same  cause,  in  the  com- 
monwealth of  Massachusetts.  And  upon 
demurrer,  judgment  was  given  for  the 
plaintiff.  The  court  said  :  —  "  The  excep- 
tio  rei  jn(licat(B  applies  only  to  final  defini- 
tive sentences  abroad,  upon  the  merits  of 
the  ease.  Goi.x  v.  Law,  1  Johns.  Cas.  345. 
Nor  is  this  analogous  to  the  case  of  the 
pendency  of  a  prior  foreign  attachment,  at 
the  suit  of  a  third  person,  for  here  the  de- 
fendant would  not  be  obliged  to  pay  the 
money  twice,  since  payment  at  least,  if  not 
a  recovery,  in  the  one  suit,  might  be 
pleaded  puis  darrien  continuance  to  the 
other  suit ;  and  if  the  two  suits  should 
even  proceed  pari  passu  to  judgment  and 
execution,  a  satisfaction  of  either  judg- 
ment might  be  shown  upon  audita  querela, 
or  otherwise,  in  discharge  of  the  other." 
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forcing  it,  may  be  defeated  by  evidence  going  to  set  that  judg- 
ment aside.  Indeed,  according  to  the  weight  of  authority,  it  is 
no  more  than  primd  facie  evidence,  when  an  action  is  brought 
to  enforce  it ;  but  where  an  action  is  brought  for  a  cause  of 
action  which  was  litigated  abroad  between  the  same  parties, 
then  the  foreign  judgment  against  such  cause  of  action  is  a  bar 
to  the  new  action  brought  at  home,  (p) 

*The  very  first  essential  to  this,  or  to  any  efficacy  of  a  foreign 
judgment,  is  that  the  court  by  which  it  is  pronounced  has  un- 


In  Maule  v.  Murray,  7  T.  R.  470,  a  for- 
eign judgment  was  disregarded,  because  it 
was  taken  subject  to  a  case  which  iftd  not 
then  been  decided,  in  respect  to  the 
amount. 

(p)  TIus  distinction  is  clearly  stated 
by  Eyre,  C.  J.,  in  Philips  v.  Hunter,  2  H. 
Bl.  410.  "  It  is,"  said  he,  "  in  one  way 
only  that  the  sentence  or  judgment  of  the 
court  of  a  foreign  state  is  examinable  in 
our  courts,  and  that  is,  when  the  party 
who  claims  the  benefit  of  it  applies  to  our 
courts  to  enforce  it.  When  it  is  thus  vol- 
untarily submitted  to  our  jurisdiction,  we 
treat  it,  not  as  obligatory  to  the  extent  to 
which  it  would  be  obligatory,  perhaps,  in 
the  country  in  which  it  was  pronounced, 
nor  as  obligatory  to  the  extent  to  which, 
by  our  law,  sentences  and  judgments  are 
obligatory,  not  as  conclusive,  but  as  matter 
in  pais,  as  considei-ation  prima  facie  suffi- 
cient to  raise  a  promise  ;we  examine  it,  as 
we  do  all  other  considerations  of  promises, 
and  for  that  purpose  we  receive  evidence 
of  what  the  law  of  the  foreign  state  is,  and 
whether  the  judgment  is  warranted  by 
that  law.  In  all  other  cases,  we  give  en- 
tire faith  and  credit  to  the  sentences  of 
foreign  courts,  and  consider  them  as  con- 
clusive upon  us."  Lord  Nottingham,  in 
Cottington's  case,  2  Swanst.  326,  n.,  and 
■Lord  Hardwicke,  in  Boucher  v.  Lawson, 
Cas.  Temp.  Hardw.  89,  seem  to  hold 
that  the  foreign  judgment  is  conclusive, 
for  all  purposes.  And  see  Eoach  v.  Gar- 
van,  1  Ves.  Sr.  157.  But  Eyre's  distinc- 
tion is  maintained  byXord  Mansfield,  in 
Walker  v.  Witter,  Doug.  1 ;  and  hy  Buller, 
J.,  in  Galbraith  v. Neville,  Dougl.  6,  n.  (3); 
and  in  Houlditch ;;.  Donegal,  8  Bligh,  337, 
Lord  Brougham  gives  his  reasons  at  length 
for  holding  a  foreign  judgment  to  be  only 
pnma/cM'e  evidence.  And  see  Herbert  v. 
Cook,  Willes,  36,  n. ;  Hall  v.  Odber,  11 
East,  118  ;  Bayley  v.  Edwards,  3  Swanst. 
703.     But  Lord  Kenyan,  in  Galbraith  u. 
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Neville,  cited  above,  doubts  whether  a 
foreign  judgment  be  not  conclusive  in 
English  courts ;  and  Lord  Ellenborough  at 
least  implies  a  similar  doubt  in  Tarleton 
V.  Tarleton,  4  M.  &  S.  20;  and  Sir  L. 
ShadwelJ,  in  Martin  v.  Nicolls,  3  Sim.  458, 
rejected  this  distinction  altogether,  and 
therefore  allowed  a  demmTcr  to  a  bill  for 
a  discovery  and  a  commission  to  examine 
witnesses  abroad  in,  aid  of  the  plaintiff's 
defence  to  an  action  brought  in  England 
on  a  foreign  judgment.  The  law  on  this 
subject  cannot  be  considered  as  settled  in 
England;  but  from  Smith  v.  Nicolls,  5 
Bing.  N.  C.  208,  it  may  perhaps  be  infer- 
red that  in  an  action  on  a  foreign  judg- 
ment, the  judgment  is  only  primd  fade 
evidence.  It  is  believed  that  in  this  coun- 
try this  distinction  has  been  regarded  in 
practice,  but  the  reported  adjudications  do 
not  authorize  us  to  speak  of  it  as  establish- 
ed here.  See  Cummings  v.  Banks,  2  Barb. 
602,  where  the  question  is  discussed  by  Ed- 
monds, J.  In  Boston  India  R.  F.  v.  Hoit,  14 
Verm.  92,  it  was  held  that  debt  and  not 
assumpsit  should  I>e  brought  on  the  judg- 
ment of  another  State ;  and  in  Noyes  v. 
Butler,  6  Barb.  613,  a  judgment  in  an- 
other State  was  held  conclusive  as  to  all 
facts  but  those  which  went  to  show  the 
jurisdiction  of  the  court  rendering  the 
judgment.  It  must  be  remembered,  how- 
ever, that  the  question  does  not  stand  in 
this  counti'y,  as  between  the  courts  of  the 
several  States,  in  the  same  position  in 
which  it  stands  in  England,  as  between  the 
courts  of  that  country  and  those  of  foreign 
countries,  by  reason  of  the  intervention  of 
our  constitutional  provisions.  Judgments 
rendered  in  any  State  have  generally  the 
same  force  and  effect  in  all  other  States  as 
in  that  in  which  they  are  rendered.  See, 
for  an  account  of  the  decisions  on  this  sub- 
ject, Robinson  u.  Prescott,  4  N.  H.  45b ; 
1  Kent's  Com.  260,  261.  See  also,. 
Downer  v.  Shaw,  2  Post.  277. 
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questionable  jurisdiction  over  the  case,  {q)     And  if  *the  origin 
of  this  jurisdiction  do  not  appear,  or  if  it  be  of  the  ordinary 


(?)  Buchanan  r.  Ruckcr,  9  East,  192; 
Thurbcr  v.  Blackbourne,  1  N.  H.  242  ; 
Bissell  V.  Brigs.-i,  9  JMa^s.  462  ;  Aldrich  v. 
Kinney,  4  rimii.  380;  Shnraway  r.  Still- 
man,  6  Wend.  447  ;  Cnrti-  c.  Gibbs,  1 
Penning.  399;  Don  v.  Lippman,  5  CI.  & 
Kn.  20  ;  Kouars  «.  Coleman,  Hardin,  413  ; 
Borden  i\  Fiteli,  15  Johns.  121 ;  Benton 
V.  Bnrgot,  10  S.  &  R.  240.  And  see  tlie 
repijrtcr's  note  to  Andrews  c.  Plerriot,  4 
Cms-.  .524.  From  Mills  c.  Duryee,  7 
Cranch,  481,  apparently  conhrmed  by 
Chief  justice  Marshall,  in  Hampton  v, 
M'Connel,  3  "Wheat.  2.U,  it  might  seem 
to  be  the  established  law  of  this  country, 
that  a  judgment  recovered  in  one  State  by 
a  citizen  thereof,  against  a  citizen  of  an- 
other, was  absolute  and  final,  and  per- 
fectly exclusive  of  all  inquiry  into  the 
jurisdiction  of  the  court  which  rendered 
the  judgment.  But  this  question  was  very 
fully  considered  in  Bissell  v.  Briggs,  9 
Mass.  4fi2  ;  and  it  was  there  Iwld  that  a 
court  of  another  State  must  have  had  juris- 
diction of  the  jiarties,  as  well  as  of  the 
cause,  for  its  judgment  to  be  entitled  to 
the  full  faith  and  credit  mentioned  in  the 
federal  constitution.  The  same  question 
iw;is  again  fully  considered  in  Hall  v.  Wil- 
lianis,  6  Pick.  2.32,  which  was  debt  on  a 
■judgment  of  the  Superior  Court  in  Geor- 
gia ;  and  it  was  held  that  the  defendant, 
under  the  plea  of  ////  debet,  might  show  that 
the  court  had  no  jurisdiction  over  bis  per- 
son. And  Parker,  C.  J.,  in  delivering  the 
judgment  of  the  court,  said  :  —  "  It  cannot 
be  pretended,  wo  think,  that  a  citizen  of 
IVIassaehusctts,  against  whom  a  judgment 
may  have  been  rendered  in  Illinois  or 
Missouri,  he  never  ha\iiig  been  witiiin  a 
thousand  miles  of  those  States,  should  he 
compelled  liy  our  courts  to  execute  that 
judgment,  it  ncjt  appearing  by  the  record 
that  he  rei/eived  any  manner  of  notice  that 
any  suit  was  pending  there  against  him, 
and  being  ready  to  show  that  be  never  had 
any  dealings  with  the  part}^  who  has  ob- 
tained the  judgment ;  and  yet  this  must 
be  the  consequence,  if  the  doctrine  con- 
tended for  by  some  is  can-led  to  its  full 
length,  namely,  that  the  record  of  a  judg- 
ment is  to  have  exactly  the  same  effect 
here  as  it  would  have  in  Illinois  or  Mis- 
souj-i;  for  in  those  States,  if  the  process 
has  been  served  according  to  their  laws, 
which  may  be  in  a  manner  quite  consistent 
with  an  utter  ignorance  of  the  suit  by  the 
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party  without  the  State,  the  judgment 
would  be  binding  there  until  reversed  by 
some  proceedings  recognized  liy  their  laws. 
If  it  he  said  that  a  party  thus  aggrieved 
may  obtain  redress  by  writ  of  error  or  a 
new  trial,  in  the  State  where  the  judgment 
was  rendered,  it  is  a  sufficient  answer,  that 
never  having  been  within  their  jurisdiction, 
or  amenable  to  their  laws,  he  shall  not  be 
compelled  to  go  from  home  to  a  distant 
State,  to  protect  himself  from  a  judgment 
which  never,  according  to  universal  prin- 
ciples of  justice,  had  any  legal  operation 
again^  him.  The  laws  of  a  State  do  not 
operate,  except  upon  its  own  citizens,  ex- 
tra territortnin  ;  nor  does  a  decree  or  judg- 
ment of  its  judicial  tribunals,  except  so 
far  as  is  allowed  by  comity,  or  required  by 
the  constitution  of  the  United  ,States ;  and 
neither  of  these  can  be  held  to  sanction  so 
unjust  a  principle.  If  the  States  were 
merely  foreign  to  each  other,  we  have  seen 
that  a  judgment  in  one  would  not  be  re- 
ceived in  another  as  a  record,  but  merely 
as  evidence  of  debt,  controvertible  by  the 
party  sued  upon  it.  By  the  constitution, 
such  a  judgment  is  to  have  the  same  effect 
it  would  have  in  the  State  where  it  was 
rendered,  that  is,  it  is  to  conclude  as  to 
every  thing  over  which  the  court  which 
rendered  it  had  jurisdiction.  If  the  prop- 
erty of  a  eitizeix  of  another  State,  within 
its  lawful  jurisdiction,  is  condemned  by 
lawful  process  there,  the  decree  is  final 
and  conclusive.  If  the  citizen  himself  is 
there,  and  served  with  process,  he  is  bound 
to  appear  and  make  his  defence,  or  submit 
to  the  conse((uences ;  but  if  never  there, 
there  is  no  jnnsdiction  over  his  person, 
and  a  judgment  cannot  follow  him  beyond 
the  territories  of  the  State,  and  if  it  does 
he  may  treat  it  as  a  nullity,  and  the  courts 
here  will  so  treat  it,  when  it  is  made  to 
appear  in  a  legal  way  that  he  was  never  a 
proper  suhjcet  of  the  adjudication.  These 
principles  were  settled  in  a  most  lucid  and 
satisfactoiy  course  of  reasoning  by  Chief 
Justice  Parsons,  in  the  opinion  of  the 
court  delivered  by  him  in  the  case  of  Bis- 
sell ?'.  Briggs,  9  Mass.  462.  And  see 
Dobson  i;."Pcarce,  2  Kern.  156.  This 
exposition  of  the  constitutional  provision 
respecting  the  records  and  judicial  pro- 
ceedings, authenticated  as  the  act  of  Con- 
gress requires,  takes  a  middle  ground  be- 
tween the  doctrine  as  held  by  the  court  of 
this  State,  in  the  case  of  Bartlett  c.  linight. 
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kind  admitted  among  civilized  nations,  and  established  *in  an 
authentic  manner,  it  will  be  presumed  to  be  legitimate ;  if,  how- 


1  Mass.  401,  and  by  the  court  of  New 
York  in  the  case  of  Hitchcock  et  al.  v. 
Aicken,  I  Caines'  Rep.  460,  in  both  of 
which  it  was  held  that  the  constitution  and 
act  of  Congress  had  produced  no  other 
effect  than  to  establish  definitively  the 
mode  of  authentication,  leaving  in  other 
respects  such  judgments  entirely  upon  the 
footing  of  foreign  judgments,  according  to 
the  principles  of  tlie  common  law.  But 
in  the  case  of  Bissell  u.  Briggs,  the  prin- 
ciple settled  is  that  by  virtue  of  the^  pro- 
vision of  the  constitution,  and  the  act  of 
legislation  under  it,  a  judgment  of  another 
State  is  rendered  in  all  respects  like  do- 
mestic judgments,  when  the  court  where 
it  was  recovered  had  jurisdiction  over  the 
subject  acted  upon  and  the  person  against 
whom  it  was  rendered,  leaving  open  for 
inquiry  in  the  court  where  it  was  sought 
to  be  enforced  the  question  of  jurisdiction, 
and  taking  the  obvious  distinction  between 
the  effect  of  the  judgment  upon  property 
within  the  tenitory,  and  the  person  who 
was  without  it.  It  was  thought  that  this 
was  carrying  the  sanctity  of  judgments 
of  other  States  as  far  as  was  consistent 
with  the  safety  of  the  citizen  who  was  not 
amenable  to  their  laws,  and  as  far  as  is 
required  by  the  spirit  or  letter  of  the  con- 
stitution of  the  United  States.  The  doc- 
trine thus  established  here  has  been  ap- 
proved and  adopted  by  the  courts  of  the 
great  States  of  Pennsylvania  and  New 
York,  in  both  of  which  before,  it  had  been 
held,  that  the  judgments  of  the  several 
States  were  to  be  treated  as  foreign  judg- 
ments  The  principle 

upon  which  this  exception  is  made  to  the 
conclusiveness  in  every  particular  of  the 
judgments  of  other  States,  is  well  express- 
ed by  Mr.  Justice  Johnson,  of  the  Supreme 
Court  of  the  United  States,  when  dissent- 
ing from  the  decision  of  the  court  in  the 
case  of  Mills  v.  Duryee.  He  says  it  is  an 
eternal  principle  of  justice,  '  that  jurisdic- 
tion cannot  be  justly  exercised  by  a  State 
over  property  not  within  the  reach  of  its 
process,  or  over  persons  not  owing  them 
allegiance,  or  not  subjected  to  their  juris- 
diction by  being  found  within  their  lim- 
its.' Indeed,  so  palpable  is  this  principle, 
that  no  doubt  could  exist  in  the  mind  of 
any  lawyer  upon  the  subject,  but  for  the 

€nstruction  supposed  to  be  given  to  the 
nstitution  of  the  United  States,  and  the 
act  of  Congress  follovring  it,  in  the  case  of 
Mills  V.  Duryee,  7  Cranch,  481,  and  re- 


sanctioned  "in  the  case  of  Hampton  v. 
M'Conncl,  3  Wheat.  234,  in  tlie  brief 
opinion  dehvered  by  Chief  Justice  Mar- 
shall. This  construction,  when  first  re- 
ferred to  in  tliis  court  in  the  case  of  the 
Commonwealth  u.  Green,  was  supposed 
to  have  put  an  end  to  all  questions  on 
this  subject,  and  to  have  established,  as 
the  law  of  the  land,  that  a,  judgment  re- 
covered in  one  State  by  a  citizen  therebf, 
against  a  citizen  of  another,  was  absolute 
and  incontrovertible,  and  would  admit  of 
no  inquiry,  even  as  to  the  jurisdiction  of  the 
court  which  rendered  it.  This  court  yield- 
ed a  painful  deference  to  the  decision, 
without  that  close  examination  it  would 
have  received  if  presented  to  them  other- 
wise than  incidentally,  and  if  its  bearing 
had  been  of  importance  in  the  case  tlieu 
before  the  court ;  but  the  notice  taken  of 
the  case  was  merely  the  expression  of  an 
opinion  arguertdo,  and  not  a  judicial  deter- 
mination of  the  question.  And  as  a  ftir- 
ther  reason  for  not  receiving  tlie  doctrine 
implicitly  as  authority,  it  may  be  remarked 
that  the  case  to  wliich  it  was  applied  was 
one  clearly  within  the  jurisdiction  of  the 
couit  wliich  decided  it,  so  that  the  point 
now  raised  was  not  brought  into  question. 

The  case  of  Mills  i'.  Duryee 

has,  as  its  importance  merited,  undergone 
a  revision  in  almost  every  State  court  in 
the  Union  of  whose  deeisionSVe  have  any 
printed  account,  and  the  opinion  has  been 
unanimous,  without  the  dissenting  voice, 
so  far  as  we  can  learn,  of  a  single  judge, 
that  that  case,  however  unqualified  it  may 
appear  in  the  report,  does  not  wan-ant  the 
conclusion,  that  judgments  of  State  courts 
are  in  all  respects  the  same,  when  canied 
into' another  State  to  be  enforced,  as  they 
are  in  the  State  wherein  they  are  rendered, 
but  that  in  all  instances  the  jurisdiction  of 
the  court  rendering  the  judgment  may  be 
inquired  into.  In  truth  all  of  them  sanc- 
tioning the  principles,  and  some  of  them 
by  express  reference,  which  were  asserted 
by  tliis  court  in  the  case  of  Bissell  v. 
Briggs,  as  the  only  just  exposition  of  the 
provision  in  the  constitution  of  the  United 
States  in  relation  to  the  records  and  judi- 
cial proceedings  of  States ,  . 

With  such  a  cloud  of  witnesses  in  favor 
of  the  construction  given  to  the  clause  of 
the  constitution  which  is  in  question  by 
this  court  in  the  case  of  Bissell  v.  Briggs, 
we  may  well  rest  upon  that  as  the  true 
construction,  if  it  is'  not  most  clearly  and 
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ever,  it  be  of  unusual  origin  or  character,  "or  not  yet  certainly- 
established,  then  its  legitimacy  must  be  proved  by  the  party  re- 
lying upon  it.  (»•)  It  is  not,  however,  necessary  that  the  author- 
ity on  which  the  jurisdiction  of  the  tribunal  rests,  should  be 
proved  to  be  legitimate  de  jure  as  well  as  de  facto.  It  is  enough 
if  it  be  de  facto  established,  and  the  tribunal  be  commissioned 
by  the  government  in  which  the  sovereign  power  of  the  country 
is  actually  vested,  (s) 

Another  essential  is,  that  the  defendant  in  the  foreign  action 
had  such  personal  notice  as  enabled  him  to  defend  himself;  or 
that  his  interests  were  otherwise  actually  and  in  good  faith 
protected,  {t)  And  the  notice  must  be  such  as  the  court  from 
which  it  issued  has  authority  to  give,  (m) 

It  seems  to  be  held  that  a  plaintiff  who  has  recovered  a 
judgment  abroad  may  elect  to  sue  at  home  on  that  judg- 
ment, or  on  the  original  cause  of  action,  because  there  is  no 
merger,  (v) 

The  relations  between  the  several  States  of  the  Union  are 
peculiar.  In  some  respects  they  are  held  to  be  foreign  to  each 
other,  as  they  are  for  most  purposes  in  the  law  of  admiralty ; 

explicitly  overruled  by  the  only  tribunal  is  in  no  respect  different  from  the  dccis- 

whosc  authority  ought  to  be  submitted  to,  ion  of  this  court  in  the  case  of  Bissell  v. 

the  Supreme  Court  of  the  United  States.  Briggs."     That  the  doctrine  of  the  two 

But  notwithstanding  all  these  decisions,  preceding  cases  is  now  the  established  doo- 

many  of  which  are  subsequent  in  point  of  trine  throughout  the  country,  see  the  au- 

timc  to  the  case  of  Mills  v.  Duryee,  and  thorities  cited  at  the  end  of  the  preceding 

most  of  them  commenting  ou it,  we  should  note.     See  also,  Monroe   v.  Douglas,   4 

be  bound  to  give  up  the  point,  if  that  ca.se  Sandf   Cli.   126.     In  this  very  long  and 

settles  the  question  as  conclusively  as  it  interesting  case  the  whole  doctrine  of  the 

has   been   supposed  it  did.     But  all  the  law  of  foreign  judgments  is  examined  with 

State  judges   who   have  considered  that  great  ability.     And  see  Gleason  v.  Dodd, 

case  are  of  opinion  that  it  was  intended  4  Met.  333. 

only  to  embrace  judgments  where  the  de-  (/■)  Snell  v.  Foussat,  3  Binn.  239,  n. ; 

fendant  had  been  a  party  to  the  suit,  l)y  an  Cheriot  v.  Foussat,  id.  220. 

actual  appearance  and  defence,  or  at  least  (s)  Bank  of  North  America  t .  M'Call, 

by  having  been  duly  served  with  process  4  Binn.  371. 

when  within  tlie  jurisdiction  of  tlie  court  (t)  See  ante,  p.  100,  n.  (li),  and  supra, 

wliich  gave  it,  and  tlieyformed  theiropin-  u.  (17). 

ion  upon  the  following  clause  in  the  opin-  («)  Therefore-,  where  a  court  in  Rhode 

ion  of  Mr.  Justice  Stoni,  namely  :  —  'In  Isl.and  ordered  personal  notice  to  lie  given 

the  present  case  the  defendant  had   full  a  defendimt  in  Massachusetts,  which  was 

notice  of  the  suit,  for  he  was  aiTCSted  and  done,  it  was  not  such  a  notice  as  would 

gave  bail,  and  it  is  beyond  all  doubt  that  suffice  for  the  foundation  of  a  judgment 

the  judgment  of  the  Supreme  Court  of  on  which  an  action  could  be  maintained 

New  York  was  conclusive  upon  the  par-  in  Massachusetts.    Ewer  c.  CoflBn,  1  Cush. 

ties  in  that  State.'    If  this  is  all  that  was  23. 

intended  to  be  decided,  the  ease  harmo-  (v)  Smith  v.  Nicolls,  5  Bing.  N.  C.  208lf 

nizes  with  the  general  course  of  decisions  Hall  v.  Odber,  11  Bast,  118. 

in  the  State  courts  as  before  cited,  and  it 
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and  in  other  respects  not  foreign,  excepting  so  far  as  this  is 
necessarily  implied  in  their  independence  of  each  other.  On 
this  subject  the  Constitution  of  the  United  States  declares,  that 
"  full  faith  and  credit  shall  be  given  in  each  *State  to  the  public 
acts,  records,  and  judicial  proceedings  of  every  other  State. 
And  the  congress  may,  by  general  laws,  prescribe  the  manner 
in  which  such  acts,  records,  and  proceedings  shall  be  proved, 
and  the  effect  thereof."  (tv)  In  execution  of  this  power,  the 
first  congress  passed  a  statute,  providing  "  that  the  records  and 
judicial  proceedings  of  the  courts  of  any  State  shall  be  proved 
or  admitted  in  any  other  court  within  the  United  States  by  the 
attestation  of  the  clerk,  and  the  seal  of  the  court  annexed,  if 
there  be  a  seal,  together  with  a  certificate  of  the  judge,  chief 
justice,  or  presiding  magistrate,  as  the  case  may  be,  that  the 
said  attestation  is  in  due  form.  And  the  said  records  and  judi- 
cial proceedings,  authenticated  as  aforesaid,  shall  have  such 
faith  and  credit  given  to  them  in  every  court  within  the  United 
States  as  they  have  by  law  or  usage  in  the  courts  of  the 
State  from  whence  the  said  records  are  or  shall  be  taken."  (x) 

In  the  construction  of  these  clauses,  many  questions  have 
been  raised,  and  a  great  diversity  of  opinion  manifested.  The 
more  important  of  these  questions  we  have  already  considered 
in  our  notes. 

It  has  been  held  that  the  provisions  of  the  statute  must  be 
strictly  complied  with.  Thus,  it  will  be  noticed  that  the 
records  are  to  be  attested  by  the  seal  of  the  court,  "  if  there  be 
a  seal ; "  therefore  the  records  of  a  court  not  having  a  seal 
may  be  sufficiently  attested  otherwise.  But  there  is  no  similar 
phraseology  as  to  the  attestation  of  the  clerk ;  that  is  therefore 
absolutely  requisite ;  and  consequently  the  proceedings  of  a 
court  which  has  no  clerk,  as  a  court  held  by  a  justice  of  the 
peace,  cannot  be  authenticated  in  the  terms  of  the  statute,  and 
therefore  cannot  be  entitled  to  the  whole  privilege  which  pur- 
ports to  be  given  by  the  clause  in  the  constitution,  (y) 

(w)  Art.  4,  sec.  1.  and  the  decision  there  is  in  accordance 

(x)  1  U.  S.  Statutes  at  Large,  p.  122,  with  the  text,  and  with  Warren  v.  Magg, 

ch.  xxxvii.  2  Piclc.  448 ;  Eobinson  v.  Prescott,  4  N. 

(y)  This  question  is  veiy  fully  consider-  H.  450 ;  Mahurin  i'.  Bickford,  6  id.  567  ; 

ed  in  Snyder  v.  Wise,  10  Penn.  St.  157 ;  and  Silver  Lake  Bank  v.  Harding,  5  Ohio, 
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*There  remains  to  be  considered  the  operation  of  the  law  of 
place  upon  the  insolvent  laws  of  this  country.  But  these  laws 
are,  in  this  respect,  principally  influenced  and  affected  by  the 
clause  in  the  constitution  which  forbids  the  several  States  from, 
passing  laws  impairing  the  obligation  of  contracts,  and  we 
shall  advert  to  this  subject  when  we  speak  specifically  of  that 
clause,  and  of  the  law  of  bankruptcy. 

545.     But,  for  cases  which  incline  to  an     Verm.  573 ;  and  Blodget  v.  Jordan,  6  id. 
opposite  opinion,  see  Bissell  v.  Edwards,     680. 
5  Day,  363 ;  Starkweather  v.  Loring,  2 
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DEFENCES. 


Sect.  I.  —  Payment  of  Money. 
1.  Of  the  party  to  whom  payment  should  he  made. 

Payment  to  an  agent  in  the  ordinary  course  of  business  binds 
the  principal,  unless  the  latter  has  notified  the  debtor  before- 
hand that  he  requires  the  payment  to  be  made  to  himself,  (z) 
And  sometimes  a  payment  to  the  debtors  own  agent  suffices,  (a) 
So  payment  to  an  attorney  is  as  effectual  as  if  made  to  the 
principal  himself;  (6)  but  not  so  to  an  "agent  of  the  attorney 
appointed  by  the  attorney  to  sue  the  debtor,  (c)     And  where 


(«)  Farenc  v.  Bennett,  11  East,  36 ; 
Hornby  V.  Lacy,  6  M.  &  S.  166  ;  Drink- 
water  V.  Goodwin,  Cowp.  251.  So  if  one 
allows  an  agent  to  trade  in  his  own  name, 
and  as  caiTying  on  business  for  himself, 
payment  to  such  agent  is  a  bar  to  an  ac- 
tion by  the  principal.  Gardiner  v.  Davis, 
2  C.  &  P.  49.  And  see  Coates  v.  Lewis, 
1  Campb.  444 ;  Moore  v.  Clementson,  2 
id.  24.  And  in  Capel  v.  Thornton,  3  C. 
&  P.  352,  it  was  ruled  by  Lord  Tenterden 
that  an  agent  authorized  to  sell  goods  has, 
in  the  absence  of  advice  to  the  contraiy, 
an  implied  authority  to  receive  payment. 
But  see  Jackson  v.  Jacob,  5  Scott,  79 ; 
Blackbm-n  v.  Scholes,  2  Campb.  343. 

(a)%orsfall  v.  Pauntleroy,  10  B.  &  Cr. 
755.  In  this  case  the  plauitiff,  who  was 
an  importer  of  ivory,  had  caused  cata- 
logues to  be  circulated,  stating  that  a 
quantity  of  ivory  was  to  be  sold  on  his 
account  on  a  certain  day  by  auction,  sub- 
ject to  the  condition,  among  others,  that 
payment  was  to  be  made  on  delivery  of 
the  bills  of  parcels.  The  defendant,  hav- 
ing received  one  of  the  catalogues,  in- 
structed his  broker  to  purchase  certain 
lots  on  his  account.  The  broker  did  so, 
and  shortly  after  drew  bills  on  the  defend- 
ant for  the  amount,  which  were  accepted 
and  paid  at  maturity.    In  an  action  by 


the  plaintifif  against  the  defendant  for  the 
price  of  the  ivory,  the  court  held  that  the 
payment  of  the  bills  drawn  by  the  broker 
constituted  a  good  defence,  inasmuch  as 
the  plaintiff,  by  the  condition  of  sale  con- 
tained in  his  catalogues,  had  authorized 
the  defendant  to  believe  that  the  ivory 
had  been  paid  for  by  the  broker  on  de- 
livery of  the  bills  of  parcels. 

(6)  Powel  V.  Little,  1  Wm.  Bl.  8 ;  Yates 
V.  JYeckleton,  2  Doug.  623;  Hudson  v. 
Johnson,  1  Wash.  9 ;  Branch  v.  Burnley, 
1  Call,  147.  And^ian  attorney  has  au- 
thority to  receive  payment  as  well  after 
judgment  has  been  recovered  as  before. 
Brackett  v.  Norton,  4  Conn.  517  ;  Erwiu 
V.  Blake,  8  Pet.  18;  Gray  v.  Wass,  1 
Greenl.  257 ;  Lewis  v.  Gamage,  1  Pick. 
347.  But  an  attorney  has  no  authority 
to  receive  any  thing  but  money  in  pay- 
ment of  his  client's  debt,  nor  a  part  in 
satisfaction  of  the  whole,  nor  to  assign 
the  execution.  Savouiy  v.  Chapman,  8 
Dowl.  656  ;  Jackson  v.  Bartlett,  8  Johns. 
361 ;  Kellogg  v.  Gilbert,  10  id.  2'20  ;  Car- 
ter V.  Talcot,  10  Verm.  471 ;  Gullett  v. 
Lewis,  3  Stewart,  23 ;  Kirk  v.  Glover,  5 
Stew.  &  Port.  340;  Wilson  v.  Wadleigh, 
36  Me.  496. 

(c)  Yates  v.  Preckleton,  2  Doug.  623. 
For  an  attorney  at  law,  by  virtue  of  his 
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one  contracts  to  do  work  and  sues  for  the  price,  the  defendant 
may  prove  that  the  plaintiff  had  a  partner  in  the  undertaking, 
and  that  he  has  paid  that  partner,  (d)  Payment  to  the  credi- 
tor's ivife  will  not  be  a  good  payment ;  (e)  unless  she  was  his 
agent,  either  expressly  or  by  course  of  business.  (/)  She  has 
no  authority,  as  tvife,  to  receipt  for  her  husband's  claims,  al- 
though she  be  the  meritorious  cause,  (g)  An  auctioneer  or 
other  agent  employed  to  sell  real  estate  has  no  implied  authority 
to  receive  payment,  (h)  In  case  of  sales  by  auction,  the  auc- 
tioneer has  usually  by  the  conditions  of  sale  authority  to  re- 
ceive the  deposit,  but  not  the  remainder  of  the  purchase- 
money,  (i) 

One  may  be  justified  in  making  payments  to  a  party  who  is 
sitting  in  the  creditor's  counting-room,  and  apparently  intrusted 
with  the  transaction  of  the  business  and  authorized  to  receive 
the  money,  although  he  be  not  so  in  fact,  {j)  In  general  it  is 
only  a  money  payment  that  binds  the  principal;  (k)  so  that  he 
is  not  affected  by  any  claim  which  the  debtor  may  have  against 
the  agent.  (I)     And  an  agent  authorized  *to  receive  payment  in 


ordinary  powers,  cannot  delegate  his  au- 
thority to  another,  so  as  to  raise  a  privity 
between  such  third  person  and  his  princi- 
pal, or  to  confer  on  him  as  to  the  princi- 
pal, liis  own  rights,  duties,  and  obliga- 
tions. Johnson  v.  Cunningham,  1  Ala. 
249  ;  Kellogg  V.  Non-is,  5  Eng.  [Ark.]  18. 
So  payment  to  a  sheriff  employed  by  an 
attorney  to  serve  a  writ  will  not  discharge 
the  debt.  Green  v.  Lowell,  3  Greenl. 
37.3 ;  Waitci'.  Delesdewiiei-,  15  Maine,  144. 

(d)  Shcpard  v.  Ward,  8  Wend.  542. 
And  it  is  a  general  rule  that  payment  to 
one  partner  is  good,  tod  binds  the  firm. 
Duff  I'.  The  East  India  Co.  15  Ves.  198; 
Yandes  ?•.  Lcfavour,  2  Blackf.  371 ;  Gregg 
r.  James,  Breese,  107  ;  Porter  v.  Taylor, 
6  M.  &  8.  156  ;  Scott  !•.  Trent,  1  Wash. 
77.  Even  after  dissolution.  Iflng  v. 
Smith,  4  C.  &  P.  108.  And  see  Morse 
V.  Bellows,  7  N.  H.  568.  So  payment  to 
one  of  two  joint  creditor's  is  good,  al- 
though they  are  not  partners  in  business. 
MoiTOW  r.  Starke,  4  J.  J.  Marsh.  367. 

(e)  OfHey  v.  Clay,  2  Scott,  N.  R.  372. 

(f)  Spencer  v.  Tisue,  Addison,  316; 
Seaborne  v.  Blackston,  2  Freem.  178; 
Thrasher  v.  Tuttle,  22  Maine,  335. 

(g)  Offley  v.  Clay,  supra. 
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(h)  Mynn  v.  Joliffe,  1  Mood.  &  Eob. 
326. 

(i)  Mynn  v.  Joliffe,  supra;  Svkes  v. 
Giles,  5  M.  &  W.  645. 

(j)  Barrett  v.  Deere,  Mood.  &  Malk. 
200.  And  see  Wilmott  v.  Smith,  id.  238 ; 
Moffat  V.  Parsons,  5  Taunt.  307.  But 
pajTiient  to  an  apprentice  not  in  the  usual 
course  of  the  creditor's  business,  but  on  a 
collateral  transaction,  has  been  held  not  to 
discharge  the  debt,  although  made  at  the 
creditor's  counting-room.  Sanderson  v. 
Bell,  2  Cr.  &  M.  304. 

(h)  Thoroldf.  Smith,  11  Mod.  71. 

(/)  Thus,  where  an  assured  who  rb'sided 
at  JPlymouth  employed  an  insurance 
broker  in  London  to  recover  a  loss 
from  the  undenvriters,  and  the  latter 
adjusted  the  loss  by  setting  off  in  account 
against  it  a  debt  due  from  him  to  the 
undenvriters  for  premiums,  and  the  broker 
became  bankrupt,  and  never  paid  the 
money  to  the  assured,  it  was  held  that  the 
set-off  in  account  between  the  under- 
writers and  the  broker  was  not  payment 
to  the  assured,  inasmuch  as  the  broker 
had  only  authority  to  receive  payment  in 
money.  Bartlett  v.  Pentland,  10  B.  &  Cr. 
760. 
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money  cannot  bind  his  principal  by  receiving  goods,  (???)  or  a 
bill  or  note,  (w) 

Payment  by  bankers  to  one  of  several  persons  who  have 
jointly  deposited  money  with  them,  and  who  are  not  partners, 
or  to  one  of  several  joint  trustees,  does  not  discharge  the 
bankers  as  to  the  others,  unless  they  had  authorized  the  pay- 
ment, (o)  And  payment  to  one  of  two  or  more  joint  creditors 
of  a  part  of  the  debt  does  not  so  alter  the  nature  of  the  debt  as 
to  permit  the  other  creditors  to  sue  alone  for  the  remainder,  (p) 
But  payment  to  one  of  several  executors  is  held  to  be  suffi- 
cient, (q)  Whether  payment  to  one  of  several  assignees  of  a 
bankrupt  is  sufficient,  may  be  doubtful ;  it  seems  clear  that  it 
is  not,  if  shown  to  have  been  against  the  will  of  the  co-as- 
signees, (r)      In  general,  a  payment  to  a  *trustee  is  effectual 


(m)  Howard  v.  Chapman,  4  C.  &  P. 
508. 

(n)  Sykes  v.  Giles,  5  M.  &  W.  645 ; 
Ward  V.  Evans,  2  Ld.  Eaym.  928.  And 
see  Townsend  v.  Inglis,  Holt,  N.  P.  278. 
But  qucere  whether,  in  those  States  where 
the  giving  of  a  negotiable  promissory 
note  is  regarded  as  prima  facie  payment, 
an  agent  would  not  be  authorized  to  re- 
ceive payment  by  such  bill  or  note. 

(o)  Innes  v.  Stephenson,  1  Mood.  & 
Kob.  145.  The  depositors  here  were  co- 
assignees  of  a  bankrupt,  and  the  money 
had  been  drawn  out  on  the  cKeck  of  two 
out  of  three  depositors,  but  the  name  of 
one  of  tj^e  two  was  forged.  Lord  TenteT- 
(fcjijteid  "  that  the  case  was  a  very  clear 
on^^hat  money  was  paid  to  bankers  by 
three  persons,  not  partners  in  trade ;  that 
it  had  been  stated  that  one  of  them  could 
draw  checks  so  as  to  bind  the  others,  but 
that  was  not  the  law,  and  to  allow  it 
would  defeat  the  very  object  of  paying 
the  money  in  jointly ;  and  it  must  be  well 
known  to  the  jury  that  it  was  not  the 
practice,  unless  the  persons  drawing  stood 
in.  the  relation  of  partners."  And  see  to 
the  same  effect  Stone  v.  Marsh,  Eyan  & 
Moody,  364.  But  this  rule  as  to  bankers 
is  peculiar.  "  It  is  a  general  rule,"  says 
Mr.  Justice  Maule,  "that  a  man  may  pay 
a  debt  to  one  of  several  persons  with 
whom  he  has  contracted  jointly.  In  the 
case  of  a  banker  he  cannot  do  so ;  but 
that  arises  from  the  particular  contract 
which  exists  between  him  and  his  cus- 
tomer." Husband  v.  Davis,  4  Eng.  Law 
&  Eq.  342. 

VOL.  II.  11 


.{p)  Hatsall  u.  Griffith,  4  Tyrwh.  488. 
In  this  case  two  of  three  part-owners  of 
a  vessel,  acting  for  themselves  and  the 
other  part-owner,  cmplnyed  an  agent  to 
sell  the  whole  vessel.  He  did  so,  and  paid 
the  two  their  proportion  of  the  proceeds. 
The  other  part-owner  brought  an  action 
against  the  agent  to  recover  his  proportion. 
It  was  hdd  that  he  could  not  sue  almie,  as 
the  agent  was  employed  by  all  the  owners. 
The  case  of  Garret  v. .  Taylor,  1  Esp. 
Nisi  Prius,  111,  contra,  is  not  law.  See 
ante,  vol.  1,  p.  29,  n.  But  this  rule  does 
not  apply  in  cases  founded  upon  tort. 
Sedgworth  v.  Overcnd,  7  T.  E.  279. 

{g)  "Because,"  says  Lord  Hardwiche, 
"  they  have  each  a  power  over  the  whole 
estate  of  the  testator,  and  are  considered 
as  distinct  persons."  Can  v.  Eead,  3  Atk. 
695. 

(r)  In  Can  v.  Eead,  supra,  if  the  report 
is  correct,  Lord  Hardwicke  stated  in  gen- 
eral terms  that  payment  to  one  assignee 
would  not  be  a  discharge  without  a  receipt 
from  the  others  also.  In  Smith  v.  Jame- 
son, 1  Esp.  114,  Lord  Kenyan  ruled,  at 
Nisi  Prius,  that  one  assignee  of  a  bank- 
rupt estate  might  receive  the  money  be- 
longing to  the  estate,  and  give  a  legal  and 
valid  discharge  for  it.  Afterwards  in 
Bristow  V.  Eastman,  1  Esp.  172,  the  sama 
question  was  presented  to  Lord  Kenyan 
again.  That  was  an  action  of  assumpsit 
for  money  had  and  received,  brought  by 
the  assignees  of  a  bankrupt.  At  the  trial 
the  defendant  produced  a  receipt  from  one 
of  the  assignees.  But  upon  its  being 
shown  that  it  had  been  given  against  ths- 
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against  his  cestui  que  trust  at  law,  even  in  cases  where  it  would 
be  relieved  against  in  equity,  (s) 

If  one  of  several  plaintiffs,  or  a  nominal  plaintiff  suing  for 
the  benefit  of  another,  discharge  the  debt  by  a  collusive  receipt, 
without  payment  of  money,  a  court  of  law  will  prevent  the 
defendant  from  availing  himself  thereof,  on  application  by  the 
plaintiff,  made  as  soon  as  may  be  after  a  knowledge  of  the 
fraud.  {I) 

2.    Of  part  payment. 

It  has  been  said  that  a  payment  of  a  part  of  a  debt,  or  of 
liquidated  damages,  is  no  satisfaction  of  the  whole  debt,  even 
"where  the  creditor  agrees  to  receive  a  part  for  the  whole,  and 
gives  a  receipt  for  the  whole  demand  ;  and  a  plea  of  payment 
of  a  small  sum  in  satisfaction  of  a  larger  is  bad  even  after  ver- 
dict, (m)     But  this   rule  must  be  so  far  qualified  as  not  to  in- 


will  of  the  co-assignee,  the  learned  judge 
said,  "that  all  the  rights  of  property  of 
the  banknipt  centered  in  the  assignees, 
and  though  the  act  of  one  in  receiving 
part  of  the  banknipt  estate  might,  if  faMy 
done,  bind  the  estate  by  any  discharge  he 
might  give  for  it,  that  it  coxrld  never  be, 
that  where  one  assignee  had  shown  his 
express  dissent  that  the  other  might  give 
a  receipt,  binding  on  the  estate ;  as  such  a 
construction  would  enable  one  assignee  to 
dissipate  and  destroy  the  estate,  in  despite 
of  his  brother  trastee."  .See  also,  Wil- 
liams V.  Walsby,  4  Esp.  220 ;  Steward  v. 
Lee,  Mood.  &  Malk.  158. 

(s)  This  is  because  the  cestui  que  trust  is 
obliged  to  proceed  in  a  court  of  law  in 
the  name  of  the  trustee,  and  as  a  court  of 
law  can  only  consider  the  parties  on  the 
record,  whatever  is  an  answer  as  to  the 
trustee  is  an  answer  to  the  action.  Gibson 
V.  Winter,  5  B.  &  Ad.  96.  In  modern 
times,  however,  courts  of  law  have  been 
,  in  the  habit  of  exercising  an  equitable 
"jurisdiction  on  motion,  and  preventing  a 
defendant  from  availing  himself  of  such  a 
■  defence  unjustly.     See  the  next  note. 

(*)  Barker  v.  Richardson,  1  Y.  &  J. 
■362 ;  Leigh  v.  Leigh,  1  B.  &  P.  447  ;  In- 
nell  V.  Newman,  4  B.  &  Aid.  419 ;  Mount- 
Stephen  V.  Brook,  1  Chitty,  390  ;  Man- 
ning u.  Cox,  7  Moore,  617  ;  Johnson  v. 
JBoldsworth,  4  Dowl.  P.  C.  63;  Payne 
V.  Eogers,  Doug.  407  ;  Hickey  v.  Burt, 
7  Taunt.  48 ;  Alner  v.  George,  1  Campb. 
392;  Strong  v.   Strong,  2  Aikens,  373; 
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Green  v.  Beatty,  Coxe,  142.  But  a  re- 
lease from  one  of  several  plaintiffs  will 
not  be  set  aside,  unless  a  clear  case  of 
fraud  is  made  out  between  the  rdeasor  and 
the  releasee.  Fraud  upon  the  releasor 
alone  is  not  a  sufficient  ground  for  calling 
upon  the  equitable  jurisdiction  of  the  court, 
since  that  may  be  replied.  Wild  v.  Wil- 
liams, 6  M.  &  W.  490.  "  If  such  a  re- 
lease," says  Baron  Parke,  Phillips  v. 
Clagett,  11  M.  &  W.  93,  "is  a  fraud  in 
point  of  law  upon  one  of  the  parties  to  it, 
the  court  would  not  interfere ;  that  is  the 
proper  subject  for  a  replication  ;  _they  Sfim 
only  interfere  when  it  is  a  fraud  o»  tjjbd 
persons,  and  when  a  court  of  e^nty 
would  clearly  set  aside  the  release,  not 
merely  as  between  the  parties  one  of  whom 
releases,  but  where  they  would  set  it 
aside  as  against  the  defendant."  So  in 
the  still  later  case  of  Ilawstome  v.  Gan- 
dell,  15  M.  &  AV.  304,  the  rule  was  laid 
down  that  the  court  will  not  set  aside  a 
plea  of  a  release  by  one  of  several  co- 
plaintiffs,  unless  it  is  clearly  shown  to 
have  been  made  in  fraud  of  the  -other 
plaintiffs,  or  unless  the  releasor  be  a  mere 
nominal  party  to  the  action,  having  no 
interest  whatever  in  the  subject-matter  of  it. 
In  the  case  of  Alner  i;.  George,  1  Campb. 
392,  Lord  EUenborough  ruled  that  this 
equitable  jurisdiction  could  not  be  exer- 
cised by  a  single  judge  at  Nisi  ftius. 

((()  Pinnel's  case,  5  Rep.  117;  Cumber 
V.  Wane,  Strange,  426  ;  Thomas  v.  Hea- 
thorn,  2  B.  &  Cr.  477  ;  Fitch  v.  Sutton,  5 
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elude  the  common  case  of  a  payment  of  a  debt  by  a  fair  and 
well  understood  compromise,  carried  faithfully  into  effect,  even 
though  there  were  no  release  under  seal,  (v)     *Some  exceptions 


East,  230 ;  Blauchard  v.  Noyes,  3  N.  H. 
518;  Wheolert).  Wheeler,  11  Venn.  60; 
Bailey  v.  Day,  26  Maine,  88 ;  Down  v. 
Hatcher,  10  Ad.  &  El.  121;  Geiser  v. 
Kershner,  4  Gill  &  Johns.  305  ;  Watkin- 
son  V.  Inglesby,  5  Johns.  386 ;  Dederick 
V.  Leman,  9  Johns.  333 ;  Seymour  v. 
Minturn,  17  Johns.  169  ;  Bobbins  u.  Alex- 
ander, 11  How.  Pr.  Rep.  100;  State  v. 
Payson,  37  Me.  361 .  But  it  has  been  held 
that,  upon  m  plea  of  payment,  the  accept- 
ance of'  a  less  sum  may  be  left  to  the  jury 
as  evidence  that  the  rest  has  been  paid. 
Henderson  v.  Moore,  5  Cranch,  II  ; 
Blanchard  v.  Noyes,  3  N.  H.  518.  —  Pay- 
ment of  a  debt  alone,  without  the  costs, 
made  after  suit  brought,  is  not  a  good 
payment  to  har  the  action.  Costs  with 
nominal  damages  may  still  be  tecovered, 
at  least  up  to  the  time  of  payment. 
Stevens  v.  Briggs,  14  Verm.  44;  Goings 
V.  Mills,  1  Pike,  [Ark.]  11.  And  see 
Horsburgh  v.  Onne,  1  Campb.  558,  note  ; 
Godard  v.-  Benjamin,  3  Campb.  331  ; 
Goodwin  V.  Cremer,  16  Eng.  Law  &  Eq. 
90 ;  Kemp  v.  Balls,  28  E.  L.  &  E.  498.  So 
if  two  actions  be  commenced  on  a  bill  or 
note  against  separate  parties,  and  the 
debt  and  costs  in  one  suit  be  paid,  this  is 
not  such  a  payment  as  will  defeat  the 
other  action,  but  the  plaintiff  is  entitled 
to  nominal  damages  and  costs.  Randall 
V.  Moon,  14  Eng.  Law  &  Eq.  243 ;  Good- 
win V.  Cremer,  supra,  and  editor's  note. 
But  in  Beaumont  v.  Greathead,  3  Dowl. 
&  Lowndes,  P.  C.  631,  it  was  hdd  that 
payment  and  acceptance  of  the  amount 
of  a  promissory  note  after  it  becomes  due, 
and  when  the  holder  is  entitled  to  nominal 
damages,  will  support  a  plea  of  fayment 
and  acceptance  in  discharge  of  the  debt 
and  damages ;  and  that  consequently  the 
holder,  after  such  payment  and  accept 
ance,  cannot  maintain  an  action  for  such 
nominal  damages.  And  per  Maule,  J., 
"  The  point  is,  whethei-,  after  default  on 
a  simple  contract  for  £50,  in  respect  of 
which  the  defendant  is  liable  to  nominal 
damages,  if  the  party  accept  that  sum,  he 
can  aftenvards  sue  for  those  nominal  dam- 
ages. I  think  he  cannot.  Those  nomi- 
nal damages,  in  fact,  are  introduced  solely 
for  a  technical  purpose,  l)ecause  the 
statute  of  Gloucester  (6  Ed.  l,ch.  1,  s.2) 
says  "  damages ; "  and  are,  in  effect,  only 
a  peg  to  hang  costs  on.  The  creditor,  for 
example,  says,  you  owe  me  a  debt  of  £50, 


and  a  jiominal  sum  ;  the  debtor  thereupon 
takes  out  £50  and  pays  it  to  him.  Saying 
here  is  the  £50  debt  and  the  nominal  sum. 
That  nominal  sum  means  in  fact  no  sum 
at  all ;  it  is  not  merely  an  insigniflcant 
sum,  but  a  sum  which  does  not  exist,  in 
point  of  quantity,  at  all.  It  has  a  mere 
fictitious  existence ;  and  therefore,  I  say, 
a  man  may  well  receive  £50  in  satisfac- 
tion and  discharge  of  a  debt  of  £50,  and 
nominal  damages."  And  see  Cooper  v, 
Parker,  29  E.  L.  &  E.  241. 

(v)  Milhken  v.  Brown,  1  Rawle,  391. 
There  a  creditor  of  three  joint  debtors  ac- 
cepted from  one  of  them  one  third  of  the 
debt  with  intent  to  exonerate  him.  This 
was  held  to  operate  as  a  release  as  to  htm, 
and  therefore  as  to  the  other  two  also. 
Huston,  J.,  said :  —  "  There  was  a  time  in 
the  histoiy  of  the  law,  when,  like  every 
thing  else  of  that  day,  it  was  a  system  of 
metaphysics  and  logic;  and  when  the 
cause  was  decided  without  the  slightest 
regard  to  its  justice,  solely  on  the  techni- 
cal accuracy  of  the  pleaders  on  the  sev- 
eral sides ;  defect  of  form  in  the  plea  was 
defect  of  right  in  him  who  used  it.  This 
period  of  juridical  history,  however,  was 
in  some  respects  distinguished  by  great 
men,  of  great  learning,  and  abounds  with 
inforaiation  to  the  student.  At  the  time 
I  speak  of,  payment  of  debt  and  interest 
on  a  bond,  the  next  day  after  it  fell  due, 
was  no  defence  in  a  court  of  law ;  nay,  it 
was  no  defence  to  prove  payment  vrithout 
an  acquittance  before  the  day ;  nay,  if  you 
pleaded  and  proved  a  payment,  which 
was  accepted  in  full  of  the  debt,  yet  you 
failed  unless  youi-  plea  stated  that  you 
paid  it  in  full,  as  well  as  that  it  was  ac- 
cepted in  full ;  or  perhaps  because  you 
pleaded  it  as  a  payment,  when  you  ought 
to  have  pleaded  it  as  an  accord  and  satis- 
,  faction.  An  act  of  parliament  or  two, 
and  the  constant  interference  of  the  Court 
of  Chancery,  granting  relief,  have  changed 
this  in  a  great  measure ;  but  it  is  not  a 
century  since  it  was  solemnly  decided,  that 
if  a  creditor,  finding  his  debtor  in  failing 
circumstances,  and  being  afraid  of  losing 
his  debt,  proposed  to  give  him  a  discharge 
in  full  if  he  paid  half  the  money,  and  the 
debtor  borrowed  the  money  and  paid  the 
one  half  on  the  day  the  bond  fell  due,  and 
got  an  acquittance  in  tei-ms  as  explicit  as 
the  English  language  could  afford,  yet,  if 
sued,  he  must  pay  the  rest  of  the  debt ; 
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to  the  rule  have  always  been  acknowledged ;  as  if  a  part  be 
paid  before  all  is  due,  (w)  or  in  a  way  more  beneficial  to  the 
creditor  than  that  prescribed  by  the  contract ;  (x)  here  it  is 
said  there  is  a  new  consideration  for  the  release  of  the  whole 
debt.  And  if  a  stranger  pay  from  his  own  money,  or  give  his 
own  note,  for  a  part  of  a  debt  due  from  another,  in  considera- 
tion of  a  discharge  of  the  whole,  such  discharge  is  good,  (y) 

*If  a  creditor  by  his  own  act  and  choice  compel  a  payment  of 
a  part  of  his  claim  by  process  of  law,  this  will  generally  oper- 
ate as  an  extinguishment  of  his  whole  claim,  under  the  rule 
that  he  shall  not  so  divide  an  entire  cause  of  action  as  to  give 
himself  two  suits  upon  it.  (z)     He  may  often  bring  his  action 


for  it  was  impossible,  say  the  court,  pay- 
ment of  part  could  be  a  satisfaction  of  the 
whole ;  but,  if  part  was  paid  before  the 
day,  it  was  a  good  satisfaction  of  the 
whole.  I  mention  this  not  from  a  general 
disrespect  to  the  law  or  lawyers  of  the 
days  I  speak  of,  but  for  another  purpose. 
It  "has,  alas !  become  too  common  for  men 
of  good  character  and  principles,  but  who 
trade  on  bon-owed  capital,  to  fail,  and 
their  creditors  arc  glad  to  rcceiye  fifty 
cents  in  the  dollar,  and  give  a  discharge 
in  full ;  and  I  do  not  know  the  lawyer 
who  would  be  hardy  enough  to  deny  the 
validity  of  such  discharge,  although  given 
after  the  money  was  due,  and  although  the 
discharge  was  not  under  seal,  or  although 
it  miglit  he  doubtful  whether  it  could  more 
properly  be  called  a  receipt  or  a  release, 
or  a  covenant  never  to  sue,  if  the  mean- 
ing can  be  certainly  ascertained,  and  no 
fraud,  concealment,  or  mistake  at  the  giv- 
ing it,  it  is  effectual.  It  avails  little, 
tlicn,  to  go  back  to  the  last  century,  or 
further,  to  cite  cases  in  which  a  matter 
was  of  validity  or  effect  according  as  it 
was  eouclied  in  this  or  tliat  form.  Uni- 
versally the  law  is,  or  ouglit  to  lie,  that 
the  meaning  or  intention  of  the  parties  is, 
if  it  can  be  distinctly  known,  to  have 
effect,  unless  the  intention  contravenes 
some  well-established  principle  of  law." 

(»')  Pinnel's  ease,  5  Rep.  117  ;  Brooks 
V.  White,  2  Met.  283  ;  Smith  v.  Brown, 
3  Hawks,  580. 

{x)  As  if  the  debtor  give  hia  own  ne- 
gotiable note  for  part  of  the  debt.  Siliree 
(I.  Tripp,  15  Mees.  &  Welsh.  23,  where  the 
cases  of  Cumber  v.  Wayne,  1  Strange, 
426,  and  Thomas  c.  Heathom,  2  B.  &  C. 
477,  are  somewhat  shaken.  Or  if  the 
debtor  pay  «  part  at  a  more  convenient 
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jilace  than  stipulated  for  in  the  contract, 
this  will  be  a  good  satisfaction  for  the 
whole,  if  so  received.  Smith  v.  Brown,  3 
Hawks,  5S0.  So  if  the  debtor  give  and 
the  creditor  receive  a  chattel,  in  satisfaction 
of  a  whole  debt,  this  is  a  good  defence, 
although  the  chattel  may  not  be  of  half 
the  value  of  the  debt.  Andrew  v. 
Boughey,  Dyer,  75,  a;  Pinnel's  case,  5 
Kep.  U7  ;  and  see  Sibreo  v.  Tripp,  15  M. 
&  W.  35,  Parke,  B.  ;  Brooks  v.  White,  2 
Met.  285,  286,  Dewei/,  J. ;  Jones  v.  Bul- 
litt, 2  Littell,  49 ;  Douglass  c.  White,  3 
Barb.  Ch.  R.  621.  So  if  the  debtor  ren- 
der certain  services,  by  consent  of  the 
creditor,  in  full  payment  of  a  debt,  tliis  is 
a  good  discharge,  whatever  the  nature  of 
the  services.  lilinn  v.  Chester,  5  Day, 
359.  Ur  assign  certain  property.  Wat- 
kinson  i\  Inglcsljy,  5  Johns.  386 ;  Eaton 
i^.  Lincoln,  13  Mass.  424. 

(//)  Brooks  V.  White,  2  Met  283 ;  Boyd 
V.  Hitchcock,  20  Johns.  76 ;  Kellogg  v. 
Richards,  14  Wend.  116;  Le  Page  v. 
McCrea,  1  Wend.  164  ;  Sanders  v.  Branch 
Bank,  13  Ala.  353 ;  Lewis  v.  Jones,  4  B. 
&  C.  506;  Steinmau  v.  Magnus,  11 
East,  390. 

{z)  Ingraham  v.  Hall,  11  S.  &  R.  78; 
Smith?".  Jones,  15  Johns.  229  ;  Farrington 
V.  Payne,  id.  432;  Willard  c.  Spen-y,  16 
Johns.  121 ;  Phillips  v.  Beriek,  id.  136.  So 
assigning  a  part  of  his  claim  mil  not  enable 
a  creditor  to  subject  his  debtor  to  two 
suits.  Ingraham  v.  Hall,  11  S.  &  R.  78  ; 
Cook  r.  The  Genesee  Mut.  Ins.  Co.  8 
How.  Pr.  Rep.  514  ;  Field  v.  The  Mayor, 
&,c.  of  New  York,  2  Seld.  179  ;  Palmer  v. 
Merrill,  6  Gush.  282.  Nor  can  a  creditor, 
after  having  compelled  payment  of  a  part 
of  his  claim  by  process  of  law,  avail  him- 
self of  the  residue  by  way  of  set-off  in  an 
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for  a  part ;  but  a  recovery  in  that  action  bars  a  suit  for  the 
remainder.  As  if  one  has  a  demand  for  three  articles  under 
one  contract,  and  sues  for  one,  he  cannot  afterwards  bring  his 
action  for  the  other  two.  Where  a  note,  given  as  security  for 
a  sum  to  be  paid  by  instalments,  was  sued,  and  judgment 
recovered  for  the  instalments  then  due,  it  was  held  that  the  note 
could  not  afterwards  be  put  in  suit  to  recover  the  remaining 
instalments  when  they  fell  due ;  (a)  we  cannot  accept  this 
however  as  a  general  rule  of  law.  But  a  second  indorser  may 
bring  one  action  against  a  prior  indorser  for  moneys  paid,  and 
a  second  action  for  moneys  subsequently  paid,  (b) 

I  3.    Of  payment  by  letter. 

Payment  is  often  made  by  letter ;  and  the  question  arises, 
at  whose  risk  it  is  when  so  made.  This  must  depend  upon  cir- 
cumstances ;  but  in  general  the  debtor  is  discharged,  although 
the  money  do  not  reach  the  creditor,  if  he  was  directed  or  ex- 
pressly authorized  by  the  creditor  so  to  send  it,  or  if  he  can  dis- 
tinctly derive  such  authority  from  its  being  the  usual  course  of 
business ;  but  not  otherwise,  (c) 

action  against  him  by  the  other  party,  plaintiff  sold  him  hops,  and  also  sold  hops 
Miller  v.  Coyert,  1  Wend.  487.  And  the  to  several  persons  in  that  neighborhood; 
same  rule  applies  to  torts.  K  a  person  and  requested  the  defendant,  as  his  friend, 
by  one  and  the  same  act  convert  several  of  to  receive  the  money  due  to  him  from  his 
the  plaintiff 's  articles,  he  cannbt  have  a  other  customers,  and  remit  him  by  the 
separate  action  for  each  article.  Farring-  post  a  bill  for  those  sums,  and  also  the 
ton  V.  Payne,  15  Johns.  432.  But  the  money  due  to  him  from  the  defendant 
general  rule  stated  in  the  text  must  be  himself.  A  bill  was  accordingly  remitted, 
confined  to  cases  where  the  claim  is  single  but  the  letter  got  into  bad  hands,  and  the 
and  indivisible.  Phillips  v.  Berick,  16  bill  was  received  by  some  third  person  at 
Johns.  136.  the  banker's  on  whom  it  was  drawn, 
(a) ,  Sid^U  V.  Rawcliff,  1  M.  &  Rob.  Upon  this  evidence,  Lord  Kenyan  non- 
263.%  We  should  have  much  doubt  of  this  suited  the  plaintiff,  and  said  :  —  "  Had  no 
case*^1britis  every  day's  practice  to  bring  directions  been  given  about  the  mode  of 
actions  on  notes  when  interest  is  payable  remittance,  still  this  being  done  in  the 
annually,  and  recover  the  same  from  year  usual  way  of  transacting  business  of  this 
to  year,  although  the  note  may  not  be  due  nature,  I  should  have  held  the  defendant 
fer  many  years.  And  indeed  the  above  clearly  discharged  from  the  money  he  had 
case  seems  to  have  been  decided  in  a  great  received  as  agent.  It  was  so  determined" 
measure  on  the  ground  that  such  a  note  in  the  Court  of  Chancery  forty  '  years 
was  a  fraud  on  the  stamp  acts.  since ;  and  as  the  plaintiff  in  this  case 
(6)  Wright  V.  Butler,  6  Wend.  284.  directed  the  defendant  to  remit  the  whole 
(c)  Warwicke  v.  Noakes,  Pealce,  67.  money  in  this  way,  it  was  remitted  at  the 
This  was  an  action  of  assumpsit  for  goods  peril  of  the  plaintiff."  And  see  Kington 
sold  and  delivered,  and  money  had  and  v.  Kington,  11  M.  &  W.  233.  In  Wake- 
received.  The  plaintiff  was  a  hop  mer-  field  v.  Lithgow,  3  Mass.  249,  a  sheriff 
chant,  and  the  defendant  his  customer,  had  allowed  an  execution  in  his  hands  to 
living  at  Sherborne,  in  Dorsetshire.     The  lie  by  until  the  return  day  had  passed, 
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*4.    Of  payment  in  hank-hills. 

In  this  country,  where  paper-money  is  in  universal  use,  ques- 
tions often  arise  as  to  payments  made  in  that  way.  It  seems 
to  be  settled  that  a  payment  in  good  bank-bills,  not  objected  to 
at  the  time,  is  a  good  payment;  and  so  is  a  tender  of  such 
bills ;  {(l)  but  the  creditor  may  object  and  demand  *specie.  (e) 
If  the  bills  are  forged,  both  in  England  and  in  this  country,  the 
payee  may  treat  them  as  a  nullity,  for  such  bills  are  not  what 
they  purport  to  be.  (/)     But  if  the  bills  are  true  and  genuine, 


and  the  crorlitor's  attorney  wi'ote  to  the 
sheriff,  presuming  he  had  collected  tlie 
money,  and  requested  him  to  send  it  to 
him  by  mail.  At  that  time  the  sheriff  had 
not  received  the  money,  but  coUectini;-  it 
eeveral  months  aften\  ards,  sent  it  by  mail 
to  the  plaintiff's  attorney,  to  whom,  how- 
ever, it  was  never  deli\ered.  It  was  hi  Id 
that  the  sheriff  was  liable  to  the  creditor, 
and  that  the  money  was  sent  at  his  own 
risk.  Othenvise  if  the  money  had  been 
sent  immediately  upon  receipt  of  the  at- 
toi-ney's  letter.  —  When  payment  is  to  be 
made  by  letlcr,  care  should  be  taken  tliat 
the  letter  is  properly  directed,  or  it  will 
not  discharge  the  del)tor.  Thus  in  Walter 
V.  Hayncs,  Ky.  &  M.  149,  a  letter  was  put 
into  the  ofifice  directed  to  "  Mr.  Hayncs, 
Bilstol,"  and  this  was  held  to  be  insiif- 
ficient.  And,  ])er  Abhott,  C.  J.  ;  "  Where 
.a  letter  fully  and  particularly  directed  to 
.a  person  at  bis  usual  place  of  residence  is 
■proved  to  have  been  put  into  the  post- 
ofRcc,  this  is  equivalent  to  proof  of  a  de- 
livery into  the  hatids  of  that  person  ;  be- 
cause it  is  a  safe  and  reasonable  presump- 
tion that  it  reaches  its  destination  ;  but 
where  a  letter  is  addressed  nenerally  to  A. 
35.  at  a  large  town,  as  in  the  present  c.-isc, 
it  is  not  t(i  lie  absolutely  presumed,  from 
the  fact  of  its  having  been  put  into  the 
post-office,  that  it  was  c\cr  received  by  the 
party  for  whom  it  was  intended.  The 
name  may  be  unknown  at  the  post-oftice, 
or  if  the  name  bo  known,  there  may  be 
several  persons  to  whom  so  general  an 
address  would  apply.  It  is  therefore 
always  necessary,  in  the  latter  case,  to 
give  some  further  evidence  to  show  that 
tlie  letter  did  in  fact  come  to  the  hands  of 
the  person  for  wdiom  it  was  intended." 
See  also  Gordon  v.  Strange,  1  Exch.  477. 
So  in  the  case  of  Hawkins  v.  Rutt,  Peake, 
186,  Lord  Kcnijon  ruled  that  a  person  re- 

[126] 


miffing  money  by  the  post  should  deliver 
the  letter  at  the  general  post-oflfice,  or  at  a 
receiving  house  appointed  by  that  ofBce, 
and  that  a  delivery  to  a  bell-man  in  the 
street  was  not  sufficient. 

(d)  Snow  V.  Perry,  9  Pick.  542 ;  War- 
ren V.  Mains,  7  Johns.  476;  Wheeler  m. 
Kraggs,  8  Ohio,  169;  Hoyt  u.  Byrnes,  2 
Paiif.  475 ;  Tiley  v.  Courtier,  2  Cr.  &  J. 
16,  n.  ;  Wright  v.  Reed,  3  T.  R.  554; 
Ball  V.  Stanley,  5  Yergcr,  199;  Polglass 
V.  Oliver,  2  Cr.  &  J.  15;  Brown  v.  Saul, 
4  Esp.  267  ;  Noe  v.  Hodges,  3  Humph. 
162;   ScawcU  r.  Henry,  6  Ala.  226. 

(c)  Co.-ve  r.  State  Bank,  3  Halst.  172; 
Moody  V.  Mahurin,  4  N.  H.  296  ;  Donald- 
son r.  Benton,  4  Dev.  &  Bat.  435.  And 
a  legal  tender  cannot  be  made  in  copper 
cents  under  the  constitution  of  the  United 
States.  M'Clarin  o.  Nesbit,  2  N.  &  M'- 
Cord,  519. 

(/)  United  States  Bank  v.  Bank  of 
Georgia,  10  Wheat.  333;  Markle  v.  Haf> 
iield,"2  Johns.  455;  Thomas  v.  Todd,  6 
Hill,  340 ;  Hargrave  u.  Dusenheny,  2 
Hawks,  326 ;  Anderson  r.  Hawkins,  3 
Hiiwks,  568;  Pindall  v.  The  Northwestern 
Baiik,  7  Leigh,  617;  Mudd  jr..  Reeves,  2 
HaiT.  &  Johns.  368  ;  Wilson  !'.  AlexaTidcr, 
3  Scam.  392;  Eagle  Bank  v.  Smitli,  5 
Conn.  71  ;  Young  ;■.  Adams,  6  Mass. 
182;  Sims  v.  Clarke,  11  111.  137  ;  Rams- 
dale  V.  Horton,  3  Barr,  330;  Keene  v. 
Thompson,  4  Gill  &  Johns.  463.  See 
also,  ante,  vol.  1,  p.  220.  But  such 
forged  notes  (and  the  same  applies  to 
forged  coin)  must  be  returned  by  the  re- 
ceiver in  ii,  reasonable  time,  or  he  must 
bear  the  loss.  Pindall  r.  The  Northwestern 
Bank,  7  Leigh,  617;  Sims  ;-.  Clarke,  11 
111.  137.  But  payment  made  to  a  bank, 
hona  fide,  in  its  own  notes,  which  are 
received  as  genuine,  but  afterwards  ascer- 
tained to  be  forged,  is  good,  and  the  bank 
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the  responsibility  of  the  solvency  of  the  bank  would  seem  from 
some  cases  to  rest  upon  the  payee,  (g-)  But  if  the  debtor  knew 
of  the  insolvency,  and  did  not  disclose  it,  or  if  he  might  have 
known  it,  and  his  ignorance  was  the  result  of  his  negligefice,  he 
certainly  is  not  discharged  by  such  payment,  (h)  And  the  ma- 
jority of  our  cases  appear  to  take  the  ground  that  where  bills  of 
a  bank  that  has  failed  are  paid  and  received  in  ignorance  of 
such  failure,  the  loss  falls  on  the  party  paying;  putting  such 
bills  on  the  same  footing  as  forged  bills,  and  as  equally  a  nul- 
lity, (i)  But  if  such  a  rule  were  adopted,  it  would  undoubtedly 
*be  so  far  qualified,  that  where  both  parties  were  entirely  and 
equally  ignorant,  and  the  creditors  by  receiving  and  retaining 
the  bills  without  notice,  deprived  the  debtor  of  any  remedy  or 
indemnity  he  might  have,  the  debtor  is  then  discharged,  {j) 


5.  Of  payment  hy  check. 
Payment  is  also   often  made  by  the  debtor's  check  upon  a 


must  bear  the  loss.  See  ante,  vol.  1,  p. 
220.  This  seems  to  be  on  the  ground  that 
the  bank,  or  its  officers,  having  superior 
means  of*  determining  tlie  genuineness  of 
their  own  bills,  are  guilty  of  negligence  in 
receiving  them  without  examination.  — 
But  payment  to  a  bank  by  its  own  notes, 
which  have  been  stolen  from  such  bank,  is 
no  payment.  State  Bank  v.  Welles,  3 
Pick.  394. 

(g)  Lowrcy  o.  Murrell,  2  Porter,  280; 
Bayard  v.  Shunk,  1  Watts  &  Serg.  92 ; 
Scruggs  V.  Gass,  8  Yerg.  175.  Perhaps 
these  cases  rest  upon  the  ground  that  the 
identical  bills  given  and  received  were  re- 
ceived as  payment,  per  se,  whether  they 
were  good  or  bad.  Possibly  also,  there 
may  be  a  difference  between  bills  received 
in  payment  of  an  antecedent  debt  and  bills 
passed  in  payment  at  the  time  of  a  pur- 
chase. In  the  latter  case,  perhaps,  the 
doctrine  of  caveat  emptor  applies  to  the  re- 
ceiver of  the  bills,  as  well  as  to  the  pur- 
chaser of  the  goods.     Sed  qucere. 

(k)  See  Commonwealth  v.  Stone,  4 
Met.  43. 

({)  Wainwi-ight  v.  Webster,  11  Verm. 
576;  Gilman  v.  Peck,  id.  516;  Fogg  v. 
Sawyer,  9  N.  H.  365 ;  Frontier  Bank  v. 
Morse,  22  Maine,  88;  Lightbody  v.  On- 
tario Bank,  11  Wend.  1,  13  Wend.  101  ; 
Houghton  V.  Adams,  18  Barb.  545.  See 
also  ante,  vol.  1,  p.  220.  In  Timmis  v. 
Gibbins,   14  Eng.  Law  &  Eq.  64,  M.  W. 


deposited  certain  country  bank-notes,  pay- 
able in  London,  representing  £80  in  value, 
with  a  banking  company,  and  received  the 
following  memorandum,  signed  by  the 
manager :  —  "  Keceived  of  M.  W.  £80, 
for  which  we  are  accountable.  £80,  at  3 
per  cent,  interest,  with  fourteen  days' 
notice."  The  notes  were  sent  on  the  same 
evening  by  post  to  the  London  agents 
of  the  banking  company,  and  were  pre- 
sented on  the  next  day,  and  refused  pay- 
ment. ''They  were  transmitted  by  that 
night's  post  to  the  banking  company,  who 
on  the  following  day  gave  notice  of  dis- 
honor to  M.  W.,  and  tendered  to  him  the 
notes,  which  he  refused.  It  turned  out 
that  the  bank  which  had  issued  tlie  notes 
had  stopped  payment  upon  the  day  when 
M.  W.  made  the  deposit  with  the  banking 
companj',  but  that  neither  M.  W.  nor  the 
company  were  then  aware  of  this.  It  was 
held  that,  under  the  above  ckcumstances, 
'M.  W.  could  not  maintain  an  action, 
either  for  money  lent,  or  for  money  had 
and  received,  against  the  banldng  com- 
pany. 

(j)  Thus,  where  a  banking  company 
paid  notes,  on  which  the  name  of  the 
president  had  been  forged,  and  neglected 
for  fifteen  days  tOB^turn  them,  it  was  held 
that  they  had  i^Hltheir  remedy  against 
the  person  from'^iom  the  notes  had  been 
received.  Gloucester  Bank  u.  Salem 
Bank,  17  Mass.  33. 
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bank.  A  check  is  a  draft,  and  the  law  of  bills  and  notes  is  gen- 
erally applicable  to  it.  If  given  in  the  ordinary  course  of  busi- 
ness, and  unattended  by  especial  circumstances,  it  is  not  pre- 
sumed to  be  received  as  absolute  payment,  even  if  the  drawer 
have  funds  in  the  bank.  The  holder  is  not  bound  by  receiving 
it,  but  may  treat  it  as  a  nullity  if  he  derives  no  benefit  from  it, 
provided  he  has  been  guilty  of  no  negligence  which  has  caused 
an  injury  to  the  drawer,  (k)  Nor  is  it  necessary  to  preserve  the 
payee's  rights  that  it  should  be  presented  on  the  day  on  which 
it  is  received.  (/)  And  if  *drawn  on  a  bank  in  which  the  drawer 
has  no  funds,  it  need  not  be  presented  at  all  in  order  to  sustain 
an  action  upon  it.  (m)  The  drawing  of  such  a  check  knowingly 
is  a  fraud,  which  deprives  the  drawer  of  aU  right  of  presentation 
or  demand. 

6.   Ofpayme7it  hy  note. 

Payment  is  also  often  made  by  the  debtor's  giving  his  own 
negotiable  promissory  note  for  the  amount.  In  Massachusetts, 
such  note  is  said  in  some  cases  to  be  an  absolute  payment  and  a 
discharge  of  the  debt,  (w)  It  is  said  that  this  rule  has  prevailed 
in  that  State  from  colonial  times ;  and  it  rests  upon  the  danger 
which  the  promisor  would  be  under  of  being  obliged  to  pay  the 
note  to  an  innocent  indorsee,  after  he  had  paid  the  sum  due  on 
a'suit  brought  by  his  creditor  on  the  original  contract.  But 
most  of  the  cases  in  Massachusetts  treat  it  only  as  a  presump- 
tion of  payment,  in  the  absence  of  circumstances  going  to  show 


(t)  Cromwell   v.   Lovett,    1   Hall,  56.  check  of  the  principal  debtor.     Everett  v. 

The  holder  of , the  check  in  such  a  case  Collins,  2  Campb.  515.    See  also,  Tapley 

becomes  the  agent  of  the  drawer  to  collect  v.  Martens,  8  T.  R.  451 ;  Bolton  v.  Rich- 

the  money.    And  certainly  if  the  check  is  ard,  6  T.  R.  139 ;  Brown  v.  Kewley,  2  B. 

conditional,  as  if  it  is  stated  to  be  for  the  &  P.  518. 

"  balance  due  "  the  creditor,  this  would  (/)  The  Merchants  Bank  v.  Spicer,  6 

be  no  payment,  and  the  creditor  need  not  Wend.  44.3  ;  Rolison  r.  Bennett,  2  Taunt, 

retnm  it  before  commencing  suit  on  the  396 ;  Eickford  v.  Ridge,  2  Campb.  537 ; 

original  cause  of  action.     Hough  u.  May,  Gough  j).  Staats,  13  Wend.  549.    Checks 

4  Ad.  &  Ell.  954.     And  if  a  creditor  is  are  considered  as  inland  bills  of  exchange, 

offered   either   cash,   in   payment  of  his  and  the  holder  must  use  the  same  dili- 

debt,  or  a  check  of  the  debtor's   agent,  gence  in  presenting  them  for  payment  as 

and   he  prefers  the  latter,  this  does  not  the  holder  of  such  bill.     Marcy,   J.,   in 

discharge   the   debt   if  the  check  is  not  Bank  v.  Spicer,  6  Wend.  443. 

paid;    although    suchj^ent   afterwards  (m)  Frankhn  v.  Vanderpool,  1    Hall, 

fails  with  a  large  balajBof  the  debtor's  78. 

funds  in  his  hands ;  forflie  check  of  the  (n)  Thacher  i\  Dinsmore,  5  Mass.  299  ; 

agent  is  considered,  in  such  a  case,  as  the  Wliitcomb  v.  Williams,  4  Pick.  228. 
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an  opposite  intention,  (o)  And  the  same  rule  is  recognized  in 
Maine,  (p)  But  even  in  this  the  law  in  those  States  differs 
from  the  rule  as  held  in  the  courts  of  the  United  States,  and  of 
the  State  courts  generally.  There  it  is  held  that  a  negotiable 
promissory  note  is  not  payment,  unless  circumstances  show  that 
such  was  the  intention  of  the  parties,  (q) 


*7.  Of  payment  hy  delegation. 

Payment  may  be  made  by  an  arrangement  whereby  a  credit 
is  given  or  funds  supplied  by  a  third  party  to  the  creditor,  at 
the  instance  of  the  debtor.  But  such  an  arrangement  must  be 
carried  into  actual  effect  to  have  all  the  force  of  payment;  and, 
in  general,  it  may  be  compared  with  the  delegation  of  the  civil 
law.  Thus,  where  a  debtor  directed  his  bankers  to  place  to  the 
credit  of  the  creditor,  who  was  also  a  customer  of  the  bankers, 
such  a  sum  as  would  be  equal  to  a  bill  at  one  month,  and  the 
bankers  agreed  so  to  do,  and  so  said  to  the  creditor  who  as- 
sented to  the  arrangement,  and  the  bankers  became  bankrupt 
before  the  day  on  which  the  credit  was  to  be  given,  this  was  held 
to  be  no  payment,  and  the  creditor  was  permitted  to  maintain  an 
action  against  the  original  debtor  on  the  original  liability,  (r) 
It  would  doubtless  have  been  otherwise  had  there  been  a  remit- 
tance or  actual  transfer  on  account  of  the  debt;  for  it  seems  to 


(o)  Watkins  v.  Hill,  8  Pick.  522  ;  Eeed  more  v.  Bussey,  3  Fairf.  418 ;  Comstock 

V.  Upton,  10  id.  525  ;  Maneoly  v.  McGee,  v.   Smith,  23  Maine,   202  ;    Gooding  v. 

6  Mass.  143  ;  Wood  v.  Bodwcll,  12  Pick.  Morgan,  37  Me.  419.    But  this  rule  never 

268  ;  Ilsley  v.  Jewett,  2  Mete.  168.    This  apphes  to  notes  not  negotiable.     Trustees, 

presumption  is  but  prima  facie,  and  may  &c.  v.  Kendrick,  3  Faiif.  381 ;  Edmond  v. 

be  rebutted  by  proof  of  a  different  intent.  Caldwell,  15  Maine,  340. 
Butts  V.  Dean,  2  Mete.  76.     And  the  fact         (?)   Peter  v.   Beverly,    10    Pet.    567  ; 

that  taking  such  note  as  payment  would  Sheehy  t.  Mandeville,  6    Cranch,   253 ; 

deprive  the  party  taking  it  of  a  substan-  Wallace  v.  Agry,  4  Mason,  336  ;  Smith 

tial  benefit,  or  where  he  has  other  security  v.  Smith,  7  Post.  244 ;  Van  Ostrand  v. 

for  the  payment,  has  a  strong  tendency  to  Reed,  1  Wend.  424  ;  Burdick  v.   Green, 

show  that  the  note  was  not  intended  as  15  Johns.  247;    Hughes   v.  Wheeler,   8 

payment.     Curtis   u.    Hubbard,  9  Mete.  Cow.  77 ;  Booth  v.  Smith,  3  Wend.  66 ; 

328.     And  see  Thurston  v.   Blanchard,  Bill   v.  Porter,   9    Conn.   23;   Davidson 

22  Pick.   18;  Melledge  v.   Boston   Iron  v.  Bridgeport,   8  Conn.  472;   Elliott  vr 

Company,  (not  y^  reported).  Sleeper,  2  N.  H.  525.     For  the  English 

(p)  Vai-ner  v.  Nobleborough,  2  Greenl.  law  upon  this  point,  see  Crowe  v.  Clay, 

(Bennett's  ed.)   121,  and  note  a;  Desea^  25  E.  L.  &  ^l.  454  ;  Maxwell  v.  Deare, 

dillas  V.  Harris,  8  Greenl.  298 ;  Newall  v.  26  id.  56. 

Hussey,  18  Maine,  249  ;  Bangor  v.  War-        (r)  Pedder  v.  Watt,  Peake's  Add.  Cas. 

ren,  34  Maine,  324;  Fowler  v.  Ludwig,  41. 
id.  455  ;  Shumway  v.  Reed,  id.  560 ;  Gil- 
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be  settled  that  the  actual  transfer  of  the  amount  of  the  debt  in 
a  banker's  books,  from  the  debtor  to  the  creditor,  with  the  knowl- 
edge and  assent  of  both,  is  equivalent  to  payment,  (s)  Where 
bankers  receive  funds  from  a  debtor,  to  be  by  them  transmitted 
*through  their  foreign  correspondents  to  a  foreign  creditor,  it 
seems  that  the  bankers  are  not  liable  if  they  pass  it  to  the  credit 
of  their  foreign  correspondents,  and  give  notice  to  them  to  pay 
it  over  to  the  creditor,  and  afterwards  accept  bills  drawn  on 
them  by  t^foreign  correspondents,  although  the  foreign  corre- 
spondents become  bankrupts  before  the  notice  reaches  them, 
and  do  not  transmit  the  money  to  the  creditor,  (t)  The  rule 
seems  to  rest  on  the  fact  that  the  bankers  had  done  all  that 
was  to  be  expected  of  them,  and  all  that  they  had  undertaken 
to  do. 

8.   Of  stake-holders,  and  wagers. 

Payment  is  sometimes  made  to  a  third  party,  to  hold  until 
some  question  be  determined,  or  some  right  ascertained.  The 
third  party  is  then  a  stake-holder,  and  questions  have  arisen  as 
to 'his  rights  and  duties,  and  as  to  the  rights  of  the  several  parties 
claiming  the  money.  K  it  be  deposited  with  him  to  abide  the 
result  of  a  wager,  it  seems  that  where  the  wager  is  legal,  neither 
party  to  it  can  claim  the  money  until  the  wager  is  determined, 
and  then  he  is  bound  to  pay  it  to  the  winning  party,  [u)     That 

(s)  Eyles  v.  EUis,  4  Bing.  112.     This  the  Maidstone  bankers  his  agents,  and  had 

was  an  action  of  covenant  for  rent  due  authorized  them  to  receive  the  money  due, 

from  the  defendant  to  the  plaintiff.     At  from  the  defendant.     Was  it  then  paid, 

the  trial  before  Onsloir,  Sorgt.,  it  appeared  or  was  that  done  which  was  equivalent  to 

that  the  plaintiff,  in  October,  authorized  payment  ?     At  first,  not ;  but  on  the  8th 

the  defendant  to  pay  in  at  a  certain  bank-  a  sum  was  actually  placed  to  the  plain- 

er's  the  amount  due.     Owing  to  amis-  tiff 's  account ;  and  though  no  money  was 

take  it  was  not  then  paid  ;  but  the  defend-  transferred  in  specie,  that  was  an  acknowl- 

ant,  who  kept  an  account  with  the  same  edgment  from  the  bankers  that  they  had 

bankers,  transfei-red  the  sum  to  the  plain-  received   the   amount   from   Ellis.      The 

tiff's  credit  on  Friday,  the  9th  of  Decern-  plaintiff  might  then  have   drawn  for  it, 

ber.     The  plaintiff,  being  at  a  distance,  and  the  bankers  could  not  have  refused 

did  not  receive  notice  of  this  transfer  till  his  draft."     See  also  Bodenham  v.  Pur- 

the  Sunday  following,  and  on  the  Satur-  chas,  2  B.  &  Aid.  39,  and  ante,  vol.  1,  pp. 

day  the  liankers  failed.     The  learned  ser-  187-191. 

gcant  thought  that  this  transfer  amounted,  (/)  M'Carthy  v.  Colvin,  9  Ad.  &  EU. 

under   the    circumstances,    to    payment.  607. 

And   this    ruling   was    sustained    by  the  (u)  Brandon  v.  Hibbert,  4  Campb.  37. 

Couit  of  Common  Pleas  on  a  motion  for  There  the  plaintiff  laid  a  wager  -with  a 

a  new  trial.     Best,  C.  J.,  said :  —  "  The  butcher  that  another  butcher  would  sell 

learned  Sergeant  was  right  in  esteeming  him  meat  at  a  certain  price.     The  wager 

this  a  payment.     The  plaintiff  had  made  was  accepted,  and  the  money  placed  in 
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,  neither  party  can  rescind  *the  agreement;  although  Lord 
EUenborovgh  said  otherwise,  in  one  case,  (v)  If  the  wager  be 
illegal,  either  party  may  claim  the  money.  If  the  loser  claim 
money  he  has  deposited  on  an  illegal  wager,  and  claim  it  even 
after  the  wager  is  decided  against  him,  but  before  it  is  actually 
paid  over,  the  stake-holder  is  bound  to  return  it  to  him.  (w) 
But  although  the  wager  be  illegal,  if  the  stake-holder  has  paid 


the  defendant's  hands,  and  the  decision  of 
the  question  was  left  to  him,  and  he  de- 
cided against  the  plaintiff,  who  then 
hrought  this  action  to  recover  liis  depos- 
it, but  Dampier,  J.,  was  of  opinion  that 
the  action  could  not  be  maintained,  and 
directed  a  nonsuit.  In  Bland  v.  CoUett, 
id.  157,  the  plaintiff,  in  the  presence  of  the 
defendant  and  one  Porter,  boasted  of  hav- 
ing conversed  with  Lord  Kensington.  Por- 
ter asserted  that  the  plaintiff  had  never 
spoken  to  Lord  Kensington  in  his  life.  A 
bet  was  talked  of  upon  the  subject,  but 
none  was  then  laid.  Next  morning  the 
parties  again  met,  when  Porter  asked, 
"  What  will  you  now  lay  that  you  con- 
versed with  Lord  Kensington  f "  The 
plaintiff  answered,  "  80  guineas  to  10." 
The  money  was  accordingly  deposited  in 
the  hands  of  the  defendant,  as  a  stake- 
holder. Upon  which  Porter  exclaimed, 
"  Now  I  have  you ;  I  have  made  inquiries, 
and  the  person  you  conversed  with  was 
Lord  Kingston,  not  Lord  Kensington." 
The  plaintiff  owned  his  mistake ;  but 
said  he  had  been  imposed  upon,  and  gave 
notice  to  the  defendant  not  to  pay  over 
the  money.  This  action  was  brought  to 
recover  back  the  deposit  of  eighty  guin- 
eas, on  the  ground  that  it  was  a  bubble 
bet.  But  per  Gibbs,  C.  J. :  "I  think  the 
action  cannot  be  maintained.-  There  is 
nothing  illegal  in  the  wager.  Nor  can  it 
be  said  that  the  point  was  certain  as  to 
one  party,  and  contingent  as  to  the  other. 
The  plaintiff  relied  upon  his  own  obser- 
vation, Porter  upon  the  information  he 
had  received.  The  former  was  the  more 
confident  of  the  two ;  and  either  niight 
have  turned  out  to  have  been  mistaken." 
(v)  Eltham  v.  Kingsman,  1  B.  &  Aid. 
683.  This  was  an  action  against  a  stake- 
holder to  recover  back  a  wager.  Lord 
EUenborough  said  :  —  "I  think  there  is 
no  distinction  between  the  situation  of  an 
arbitrator  and  that  of  the  present  defend- 
ant, for  he  is  to  decide  who  is  the  winner 
and  who  is  the  loser  of  the  wager,  and 
what  is  to  be  done  with  the  stake  deposit- 
ed in  his  hand.    Now  an  arbitrator's  au- 


thority before  he  has  made  his  award  is 
clearly  countermandable ;  and  hero,  before 
there  has  been  a  decision,  the  party  has 
countermanded  the  authority  of  the  stake- 
holder." This  position,  however,  was 
strongly  doubted  in  tlie  subsequent  ease 
of  Manyat  v.  Broderick,  2  M.  &  W.  369. 
(w)  Cotton  V.  Thuiland,  5  T.  R.  405  ; 
Smith  V.  Bickmore,  4  Taunt.  474  ;  Bate 
V.  Cartwright,  7  Price,  540 ;  Hastelow  v. 
Jackson,  8  B.  &  C.  221 ;  Hodson  v.  Tor- 
rill,  1  Cr.  &  Mees.  797  ;  Martin  v.  Hew- 
son,  29  E.  L.  &  E.  424.  In  Manning  v. 
Purcell,  31  id.  452,  a  testator  before  h's 
death  had  received  sums  of  money,  which 
ho  held  as  stake-holder  for  others,  to  abide 
the  result  of  races,  upon  the  event  of  which 
bets  had  been  made  by  other'  persons. 
The  testator  had  also  placed  about  £6,000 
in  the  hands  of  other  parties,  which  by 
them  had  been  deposited  in  a  bank  to 
abide  the  result  of  a  bet  made  by  himself 
(but  which  failed  by  his  death).  In  the 
administration  of  the  estate  the  adminis- 
tratrix had  paid  £2,349  to  persons  who 
had  paid  these  sums  to  the  testator  ;  the 
fact  being  that  part  of  the  money  was  in 
respect  of  wagers  which  were  decided  be- 
fore the  testator's  death,  and  part  in  re- 
spect of  bets  not  decided  at  that  time. 
Notliing  had  been  done  as  to  the  £6,000 
in  the  hands  of  the  stake-holders.  Held, 
that  the  payments  made  by  the  testatrix 
in  respect  of  the  wagers  decided  in  the 
testator's  lifetime  could  not  be  allowed 
against  the  estate ;  but  that  those  made 
in  respect  of  wagers  not  so  decided  were 
good  payments,  those  undecided  wagers 
being  illegal  contracts  which  either  party 
niight  determine,  and  which  she  by  pay- 
ing must  be  taken  to  have  determined. 
Held,  also,  that  the  testatrix  was  not  to 
be  charged  with  the  £6,000  in  the  hands 
of  the  stake-holders  upon  the  bets  made 
by  the  testator,  because  it  having  been 
paid  into  the  hands  of  the  stake-holders, 
was  not  at  any  subsequent  moment  of 
his  existence  in  his  power  or  possession, 
he  never  having  elected  to  withdraw  from 
the  bet. 
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it  over  to  the  winner,  before  notice  or  demand  against  him  by 
the  loser,  he  is  exonerated,  (x)  When  the  event  has  been  de- 
termined, it  is  said  that  the  winner  may  bring  an  action  for  the 
money  against  the  stake-holder,  without  giving  him  notice  of 
the  happening  of  the  event,  (y) 

The  statute  8  &  9  Vict.,  ch.  109,  s.  18,  makes  all  wagers,  or 
contracts  or  agreements  by  the  way  of  gaming  or  wagering, 
null  and  void,  and  provides  that  no  suit  shall  be  maintained  for 
the  recovery  of  any  thing  deposited  to  abide  the  event  of  any 
wager.  Many  of  the  courts  of  this  country  have  viewed  wagers 
as  entitled  to  no  favor ;  (;)  but  where  they  are  in  any  degree 
legal  contracts,  they  would  doubtless  be  governed  by  the  rules 
above  stated. 

An  auctioneer  is  often  made  a  stake-holder;  and  where  he 
receives  a  deposit  from  a  purchaser,  to  be  paid  over  to  the  seller, 
if  a  good  title  to  the  property  be  made  oui*,  and  in  default 
thereof  to  be  returned  to  the  purchaser,  he  cannot  return  it  to 
the  purchaser  on  his  demand,  without  such  default.  But  on 
default,,  or  a  rescinding  or  abandonment  *of  the  contract,  the 
auctioneer  is  bound  to  return  it  to  the  purchaser  on  his  demand, 
and  if  he  have  paid  it  to  the  owner  of  the  property,  he  has 
done  so  in  his  own  wrong,  and  must  refund  it  to  the  deposi- 
tor, (a)  If  one  deposits  money  in  the  hands  of  a  stake-holder,  to 
be  paid  to  a  creditor  when  his  claim  against  the  depositor  shall 
be  ascertained,  and  the  stake-holder  pays  this  money  to  the 
creditor  on  his  giving  an  indemnity,  before  the  claim  is  ascer- 
tained, without  the  assent  of  the  depositor,  it  is  said  that  such 
depositor  may  maintain  an  action  against  the  stake-holder'  for 
money  had  and  received,  without  any  reference  to  the  demand 
of  the  creditor,  (b)     But  if  the  check  of  the  depositor  be  given 

{x)  Perkins  v.  Eaton,  3  N.   H.   152;  auctioneer,  until  a  good  title  was  made 

Howson  r.  Hancock,  8  T.  R.  575  ;  M'Cul-  out,  was  allowed  to  recover  the  deposit, 

liini  V.  Gourley,  8  Jolins.  147;  Livings-  witliout  notice  to  the  auctioneer  that  the 

ton  !'.  Wootan,  1  N.  &  McC.  178.  contract  had  been  rescinded  by  the  parties. 

ly)  Duncan  v.  Cafe,  2  M.  &  W.  2-14.  And  see,  to  the  same  effect,  Gray  v.  Gut- 

(z)  Perkins  v.  Eaton,  3  N.  H.   152  ;  teridgo,  I  Man.  &  Ryl.  614. 

Bunn  r.  Kicker,  4  Jolms.  426  ;  McAUis-  (6)  Cowling  v.  Beachum,  7  Moore,  465. 

tor  V.  Hoffman,  16  S.  &  E.  147  ;  McAl-  In  this  case  the  plaintiff  had  employed 

lister  V.  Gallaher,  3  Pcnn.  468 ;  Wheeler  one  Langdon,  an  auctioneer,  to  sell  .in 

V.  Spencer,  15  Conn.  28.  estate,  and  disputed  the  sum  charged  by 

(a)  Edwards  v.  Hodding,  5  Taunt.  815.  him  for  his  cxjicnses ;  whereupon  it  was 

In  Duncan  v.  Cafe,  2  M.  &  W.  244,  the  agreed  that  the  amount  should  bo  deposits 

plaintiff  having  deposited  a  sum  with  tho  ed  with  the  defendant,  until  it  should  be 
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to  the  stake-holder,  the  mere  fact  that  he  cashes  it  and  holds 

the  money  is  not  such  wrong  doing  as  makes  him  liable  to  be 
sued  for  the  amount,  (c) 


9.   Of  appropriation  of  payments. 

There  are  many  cases  relating  to  the  appropriation  of  a  pay- 
ment, where  the  creditor  has  distinct  accounts  against  the  debtor. 
In  Cremer  t;*Higginson,  {d)  Mr.  Justice  Story  lays  down  with 
much  precision  the  general  rules  governing  these  cases.  First, 
a  debtor  who  owes  his  creditor  money  on  distinct  accounts 
may  direct  his  payments  to  be  applied  *to  either,  as  he  pleases. 
Second,  if  the  debtor  makes  no  appropriation,  the  creditor  may 
apply  the  money  as  he  pleases.  Third,  if  either  party  makes  a 
specific  appropriation  of  the  money,  the  law  will  appropriate  it 
as  the  justice  and  equity  of  the  case  may  require.  These  rules 
seem  to  apply  although  one  of  the  debts  be  due  on  specialty 
and  the  other  on  simple  contract,  (e)  If  one  owe  money  in  re- 
spect of  a  debt  contracted  by  his  wife  before  marriage,  and  also 
a  debt  of  his  own,  and  pay  money  generally,  the  creditor  may 
apply  the  payment  to  either  demand.  (/)  And  if  one  of  the 
debts  be  barred  by  the  statute  of  limitations,  and  the  other  not, 

ascertained  whether  the  auctioneer  was  (d)  1  Mason,  338.    And  so?  Franklin 

entitled  to  the  whole  of  his  demand  or  Bank  v.  Hooper,  36  Me.  222. 

not.     The  defendant  haying  paid  oyer  the  (e)  Brazier  v.  Bryant,  2  Dowl.  P.  C. 

amount  so   deposited   to   the  auctioneer  477  ;  Chittyi;.  Naish,  id.  511  ;  The  Mayor, 

on  receiving  Ins  indemnity,  without  the  &c.  of  Alexandria  v.  Patten,  4  Cranch, 

knowledge  or  concurrence  of  the  plaintiff,  317;  Peters  v.  Anderson,  5  Taunt.  596; 

it  was  held  that  the  latter  Was  entitled  to  Hamilton  v.  Benbury,  2  Haywood,  385  ; 

recover  it  back  in  an  action  for  money  Hargi-oyes  v.  Cooke,  15  Geo.  321.    And 

had  and  received.     And,  per  Burrough,  see  Pennypacker  v.  tjmberger,  22  Penn. 

J.,  "  The  sum  in  question  was  deposited  St.  Rep.  492. 

by  the  plaintiff  with  the  defendant  for  an  (/)  Goddard  v.  Cox,  2  Strange,  1194. 

express    purpose  ;    it   should,   therefore.  In  this  case  the  defendant  was  indebted  to 

have  remained  in  his  hands  until  it  was  the  plaintiff  on  account  of  debts  contracted; 

ascertained  to  what  remuneration  Lang-  by  his  wife  duin  sola,  and  also  on  account 

don  was  entitled  for  selling  the  estate  in  of  debts  contracted  by  himself.     His  wife 

question.     The  payment  of  it  by  him  to  was  also  indebted  to  the  plaintiff  as  exec- 

Langdon,  on  his  indemnity,  was  a  wrong-  utrix.     The  defendant  made  payments  to 

ful  act,  and  a  breach  of  the  trust  reposed  the  plaintiff  on  account  generally,  without 

in  the  defendant  by  the  plaintiff,  and  for  directing  what  debts   they  should  be  ap- 

which  the  sum  in  question  was  deposited  plied  to.    Hdd,  that  the  plaintiff  might 

in  his  hands,  and  which  he  cannot  now  elect  whether  to  apply  the  payments  to 

possibly  comply  with,  in  consequence  of  discharge  the  debts  contracted  by  the  de- 

his  own  act."  fendant  himself,  or  those  contracted  by  his 

(c)  Wilkinsons.  Godefroy,  9  Ad.  &E1.  wife  dum  sdla,  but  could  not  apply  them 

536.  to  discharge  the  debts  due  from  the  wife 

as  executrix. 
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and  the  money  be  paid  generally,  the  creditor  may  apply  the 
payment  to  the  debt  that  is  barred ;  (g-)  but  he  may  not  make 
use  of  this  payment  to  revive  the  debt  and  remove  the  bar  of 
the  statute.  (A) 

It  is  not  necessary  that  the  appropriation  of  the  payment 
should  be  made  by  an  express  declaration  of  the  debtor ;  for  'if 
his  intention  and  purpose  can  be  clearly  gathered  from  the  cir- 
cumstances of  the  case,  the  creditor  is  bound  by  it.  (i)  If  the 
debtor,  at  the  time  of  making  a  payment,  make^dlso  an  entry 
in  his  own  book,  stating  the  payment  to  be  on  a  particular 
account,  and  shoivs  the  entry  to  the  creditor,  this  is  a  sufficient 
appropriation  by  the  debtor,  [j)  But  the  right  of  election, 
or  appropriation,  is  not  exercised  by  entries  in  the  books  of 
either  party  until  those  entries  are  communicated  to  the  other 
party,  [k) 

Although  the  payment  be  general,  the  creditor  is  not  allowed 
in  all  cases  to  appropriate  the  same.  As  where  he  has  an  ac- 
count against  the  debtor  in  his  own  right,  and  another  against 


(g)  Mills  V.  Fowkes,  5  Bing.  N.  C.  455. 
In  this  case  Tiiidal,  C.  J.,  said:  —  "The 
civil  law,  it  is  said,  applies  the  payment 
to  the  more  burdensome  of  two  debts, 
where  one  is  more  burdensome  than  the 
other ;  but  I  do  not  think  that  such  is  the 
rule  of  our  law.  According  to  the  law  of 
England,  the  debtor  may,  in  the  first  in- 
stance, appropriate  the  payment;  solvitur 
in  modam  solventis;  if  he  omit  to  do  so, 
the  creditor  may  make  the  appropriation ; 
recipitur  in  modum  rciipientis  ;  but  if  neither 
make  any  appropriation,  the  law  appro- 
priates the  payment  to  the  earlier  debt." 
See  also,  Williams  v.  GrifiBth,  5  M.  &  W. 
300;  Logan  i'.  Mason,  6  W.  &  S.  9; 
Livennore  v.  Rand,  6  Post.  85 ;  Watt  v. 
Hoch,  25  Penn.  St.  Rep.  411.  But  if  a 
creditor  has  several  claims,  some  of  which 
are  illegal,  and  so  not  by  law  rc<:overable, 
he  cannot  appropriate  a  general  payment 
to  such  illegal  claims.  Caldwell  v.  Went- 
worth,  14  N.  H.  431 ;  Wright  v.  Laing,  3 
B.  &  C.  165;  Arnold  v.  The  Mayor,  &c. 
of  Poole,  4  M.  &  Gr.  860;  Ex  parte 
Eandleson,  2  Dea.  &  Chit.  534.  But  see, 
contra,  Philpott  v.  Jones,  2  Ad.  &  El.  41 ; 
CruickshanlvS  v.  Rose,  1  Mood.  &  Rob. 
100;  Tread  well  v.  Moore,  34  Maine, 
112. 

(A)  Mills  V.  Fowkes,  5  Bing.  N.  0. 455 ; 
Nash  V.  Hodgson,  31  B.  L.  &  E.  555; 
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Pond  V.  Williams,  1  Gray,  630.  But  the 
case  of  Ayer  •!;.  Hawkins,  19  Verm.  26, 
shows  that  a  creditor  having  sevn-at  notes 
against  his  debtor,  all  of  which  are  barred 
by  the  statute  of  limitations,  may  appro- 
priate a  general  pajinent  of  such  debtor 
to  any  one  of  the  notes,  even  the  largest, 
and  revive  that  particular  note,  but  he 
cannot  distribute  such  general  payment 
tipon  all  his  claims,  and  thus  avoid  the 
statute  as  to  all. 

(i)  The  question  is  always  one  of  intent, 
which  is  a  question  for  the  jury  under  all' 
the  circumstances  of  the  case.  As  to 
what  circumstances  will  be  held  sufficient 
to  wan'ant  a  finding  of  such  appropriation 
bv  the  debtor,  see  Tayloe  v.  Sandiford,  7 
Wheat.  14 ;  Mitchell  v.  Dall,  2  Harr.  & 
Gill,  159,  4  Gill  &  Johns.  361 ;  Fowke  u. 
Bowie,  4  Harr.  &  Johns.  566 ;  Robert  v. 
Garnie,  3  Caincs,  1 4 ;  West  Branch  Bank 
V.  Moorehead,  5  W.  &  S.  542 ;  Scott  v. 
Fisher,  4  Monr.  387 ;  Stone  v.  Seymour, 
15  Wend.  19;  Newmarch  v.  Clay,  14 
East,  239  ;  Shaw  v.  Picton,  4  B.  &  C.  715. 
If  the  debtor  pay  with  one  intent,  and  the 
creditor  receive  with  another,  the  intent 
of  the  debtor  shall  govern.  Reed  i-. 
Boardman,  20  Pick.  441. 

(j)  Frazer  v.  Bunn,  8  C.  &  P.  704. 

(It)  Simpson  v.  Ingham,  2  B.  &  C.  65. 
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him  as  executor,  and  money  is  paid  by  the  debtor  without  ap- 
propriation, the  creditor  must  apply  it  to  the  personal  debt  of 
the  debtor,  and  not  to  his-  debt  as  executor.  (I) 

A  general  payment  must  be  applied  to  a  prior  legal  debt,  in 
preference  to  a  subsequent  equitable  claim,  (m)  If  the  equita- 
ble claim  be  prior,  it  has  been  said  that  it  may  be  preferred  by 
the  creditor  ;  («)  but  this  does  not  seem  to  be  certain,  (o) 

*In  general,  the  creditor's  right  of  appropriation,  springing 
from  the  neglect  or  refusal  of  the  debtor  to  make  such  appro- 
priation, exists  only  where  the  debtor  has  in  fact  an  opportunity 
of  making  it;  and  not  where  the  payment  was  made  on  his 
account  by  another,  or  in  any  way  which  prevents  or  impedes 
his  exercise  of  the  right  of  election,  (p) 

_  Several  rules  may  be  gathered  from  the  case|,  by  which 
courts  are  guided  where  the  appropriation  or  application  of  pay- 
ments is  made  by  the  law.  Thus,  the  money  is  applied  to  the 
case  of  the  most  precarious  security,  where  there  is  nothing  to 
control  this  application,  (q)  But  if  one  debt  be  a  mortgage 
debt,  and  the  other  a  simple  account,  it  has  been  said  the  court 
will  apply  the  money  to  the  mortgage  debt  in  preference,  on 
the  ground  that  it  will  be  more  for  the  interest  of  the  debtor  to 
have  this  debt  discharged,  (r)     And  if  there  be  two  demands, 

(l)  Goddarii  o.  Cox,  2  Strange,.  1194.  EUenborough  held  that  the  money  should 

And  see  Fowke  v.  Bowie,  4  li.  &  Johns,  be  applied  wholly  towards  the  bills  of  ex- 

566 ;    Sawyer  v.  Tappan,  14  N.  H.  352.  change,  and  none  on  the  equitable  claims. 

But  where  one  debt  is  due  to  the  creditor  {p)  Waller  v.  Lacy,  1  Man.  &  Gr.  54. 

in'  his  own  right,  and  another  to  him  as  Here  an  attorney  having  several  demands 

trustee  or  agent  for  another,  and  neither  is  against  his   client,    some  of  which   were 

secured,   the   creditor    cannot   apply  the  banned  by  the  statute  of  limitations,  and 

whole  of  a  general  payment  to  his  own  some  not,  received  from  a  third  person  a 

debt,  Imt  must  apply  it  pro  rata  to  both  sum  of  money  on  behalf  of  his  client,  and 

debts;  for  this  is  a  part  of  his  duty  as  claimed  the  right  to  apply  such  sum  to 

trustee,  to  take  the  same  care  of  the  debts  the  payment  of  the  earliest  items  m  his 

of  his  cestui  que  trust  as  of  his  own.     See  own  account  against  the  client;   but  the 

Scott    V.    Ray,    18   Pick.   361  ;    BaiTCtt  court  Wrf  that  he  had  no  such  right. 

V.  Lewis,  2  id.  123;  Cole  v.  Trull,  9  id.  ((?)  See  Field  v.  Holland,  6  Cranch,  8; 

325.  Plomer  v.  Long,  1  Starlde,  153;  Smith  v. 

(m)  Goddard  v.  Hodges,  1  Cr.  &  Mees.  Loyd,  U  Leigh,  512;  Stamford  Bank  v. 

33.  Benedict,  15  Conn.  437;  Vance  v.  Mon- 

\n)  Bosanquet  v.  Wray,  6  Taunt.  597.  roe,  4  Gratt.  53. 

(o)  In  Birch  v.  Tebbutt,  2  Starkie,  74,  (r)  Pattison  v.  Hall,  9  Cowen,  747,  765. 

A  had  certain  bills  of  exchange  accepted  And  see  Dorsey  v.  Gassaway,  2  Harr.  & 

by  B,  ?nd  also  a  mortgage  executed  by  B  Johns.  402 ;  Gwinn  v.  Whitaker,  1  id.  754 ; 

to  a  third  person,  but  of  which  A  might  Robinson   v.   Doolittle,    12   Verm.   246; 

compel  au  assignment  in  equity  to  him-  Anonymous,    12    Mod.    559.      But    see, 

self.     B  payed  A  money  on  account,  which  contra,  Anonymous,  8  Mod.  236  ;  Chitty 

A  received  without  prejudice  to  the  claim  u.  Naisb,  2  Dowl.  511 ;  Pield  v.  Holland, 

he  might  have  upon  any  securities.    Lord  supra;    Planters  Bank  v.   Stockman,   1 
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of  different  amounts,  and  the  sum  paid  will  exactly  satisfy  one 
of  them,  it  will  be  considered  as  intended  to  discharge  that 
one.  (s)  If  one  of  the  debtor's  liabilities  be  contingent,  as 
where  the  creditor  is  his  indorser  or  surety,  but  has  not  yet  paid 
money  for  him,  the  court  will  apply  a  general  payment  to  the 
certain  debt,  and  will  not  permit  the  creditor  to  apply  it  to  the 
contingent  debt,  (t) 

If  a  partner  in  a  firm  owe  a  private  debt  to  one  who  is  *also 
a  creditor  of  the  firm,  and  make  to  this  creditor  a  general  pay- 
ment, but  of  money  belonging  to  the  firm,  the  payment 
must  be  appropriated  to  the  discharge  of  the  partnership 
debt,  (m) 

It  seems  to  be  settled,  that  where  one  of  several  partners 
dies,  the  firn»  being  in  debt,  and  the  surviving  partners  continue 
their  dealings  with  a  particular  creditor,  and  the  latter  blends 
his  transactions  with  the  firm  before  and  after  such  death 
together,  the  payments  made  from  time  to  time  by  the  surviv- 
ing partners  must  be  applied  to  the  old  debt,  (v)  It  will  be 
presumed  that  all  the  parties  have  agreed  and  intend  to  con- 
sider the  whole  transaction  as  continuous,  and  the  entire  ac- 
count as  one  account,  (w)     And  in  general,  the  doctrine  of  ap- 

Freeman's   Ch.    [Miss.]    502  ;   Hilton  v.  are  distinct  demands,  one  against  persons 

Buvley,  2  N.  H.  193 ;  Jones  v.  Kilgore,  in   partnersliip,  and  another  against  one 

2  Rich.  Eq.  64 ;  Moss  v,  Adams,  4  Ii-ed.  only  of  the  partners,  if  the  money  paid  be 

Eq.  42;  llamsour   o,    Tliomas,  10  Ired.  the  money  of  the  partners,  the  creditor  is 

165.                                                •  not  at  liberty  to  apply  it  to  the  payment 

(s)  liiiliert  V.  Gamie,  3  Caines,  14.  of  the  debt  Of  the  individual;  that  would 

(t)  Niagara  Bank  v.  Rosevclt,  9  Cowen,  be  allowing  the  creditor  to  pay  the  debt 

409  ;    Newman  !■.   Meek,  1   Sm.  &  Mar.  of  one  person  with  the  monej'  of  others." 

Ch.  331;   Portland  Bank  v.  Brown,  22  And  see  Fairchild  r.  Holly,  10  Conn.  175; 

Maine,  295.     So  a  general  payment  is  to  Jolmson  v.  Boone,  2  Harring.  172  ;  Snecd 

be  referred  to  a  debt  due,  rather  than  to  v.  Wicstcr,  2  A.  K.  Marsh.  277. 

one  not  yet  due.     Seymour  v.  Sexton,  10  (y)  FerBat/lei/,J.,m  Simson  v.  Ingham, 

Watts,  2.55 ;  Hammersley  v.  Knowlys,  2  2  IB.  &  Cr.  65.     And   see,  to   the  same 

Esp.  666  ;  Bacon  v.  Bj-own,  1  Bibb,  334 ;  effect,      Clayton's     case,    (Devaynes     v. 

Stone  V.  Seymour,  15  Wend.  19;  Baker  Noble,)    1    Mer.   529,   604  ;    Simson    v. 

V.  Stackpoolc,  9  Cow.  420 ;  McDowell  v.  Cooke,  1  Bing.  452 ;   Williams  v.  Raw- 

The  Blackstone  Canal  Co.  5  Mason,  11.  linson,  3  id.  71 ;   Bodenham-  r.  Purchas, 

But   by   express   agreement,   a  payment  2  B.  &  Aid.  39 ;  Toulmin  v.  Copland,  3 

may  bo  applied   to   a  debt  not  yet  due.  Y.  &  Col.  625,   1   West,   164;  Smith  v. 

Shaw  V.  Pratt,  22  Pick.  305.  "Wigley,  3  M.  &  Scott,  174 ;  Livennore  v. 

(u)  Thompson  v.  Brown,  M.  &  Malk.  Rand,  6  Post.  85.     But  if  a  new  account 

40.      And,   per   Abbott,    C.   J.:  —  "The  is  opened  with  the  new  firm,  the  creditor 

general  rule  certainly  is,  tliat  when  money  may  apply  a  general  payment  to  the  new 

is  paid  generally,  without  any  appropria^  account.     Logan   u.   Mason,  6  Watts  & 

tion,  it  ought  to  be  applied  to  the  first  Serg.  9. 

items  in  the  account ;  but  the  rule  is  sub-  (w)  Per  Bayley,  J.,  in  Simson  u.  Ing- 

jeet  to  this  quaUfication,  that  when  there  ham,  2  B.  &  Cr.  65.           . 
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propriation,  and  the  right  of  election,  apply  only  where  the 
debts  or  accounts  are  distinct  in  themselves,  and  are  so  re- 
garded and  treated  by  the  parties.  Where  the  whole  may  be 
taken  as  one  continuous  account,  payments  are,  generally, 
but  not  universally,  applied  to  the  earlier  items  of  the  ac- 
count, (x) 

*The  due  exercise  of  the  right  of  appropriation  by  the  credi- 
tor may  often  be  of  great  importance  to  the  surety  of  the  debt- 
or. Generally  the  law  favors  the  surety,  especially  if  his  sure- 
tyship be  not  for  a  previously  existing  debt.  So  where  one  has 
given  security  for  the  payment  for  goods  to  be  afterwards  sup- 
plied to  his  principal,  and  such  goods  are  supplied,  and  general 
payments  made  by  the  principal,  who  was  otherwise  indebt'ed 
to  the  party  supplying  the  goods,  it  would  be  inferred  in  favor 
of  the  surety  that  the  payments  were  intended  to  be  made  in 
liquidation  of  the  account  which  he  had  guaranteed,  (y)  But 
where  an  obligor  makes  a  general  payment  to  his  obligee,  to 
whom  he  is  indebted  not  only  on  the  bond  but  otherwise,  the 


{x)  Clayton's  case,  {Devaynes  v.  No- 
ble,) 1  Mer.  629,  609.  This  is  the  lead- 
ing case  upon  this  point.  See  also, 
Brooke  v.  Enderby,  2  Br.  &  Bing.  70; 
United  States  v-  Kirkpatrick,  9  Wheat. 
720  •  Jones  v.  United  States,  7  How.  681 ; 
Postmaster-General  v.  Turbor,  4  Mason, 
332 ;  United  States  v.  Wardwell,  5  id.  82 ; 
Gass  V.  Stinson,  3  Sumner,  98 ;  Fairchild 
V.  Holly,  10  Conn.  175;  McKenzie  c. 
Nevius,i'22  Maine,  138 ;  United  States  v. 
Bradbui-y,  Daveis,  146.  See  also,  cases 
cited  in  preceding  note.  But  payment 
will  not  be  applied  to  the  earliest  items  in 
an  account,  if  a  different  intention  is 
clearly  expressed  by  the  debtor,  or  by 
both  parties,  or  where  such  intention  can 
be  gathered  from  the  particular  circum- 
stances of  the  case.  See  Taylor  v.  Kymer, 
3  B.  &  Ad.  320 ;  Henniker'y.  Wigg,  4  Q. 
B.  792;  Capen  v.  Alden,  5  Mete.  268; 
Dulles  V.  De  Forest,  19  Conn.  190;  Wil- 
son V.  Hirst,  1  N.  &  Man.  742. 

(y)  Marryatts  v.  White,  2  Stark.  101. 
In  this  case  a  son-in-law  of  the  defendant 
being  indebted  to  the  plaintiff,  and  wish- 
ing to  obtain  a  further  credit  for  some 
flour,  the  defendant  became  bis  surety  by 
giving  his  note  to  the  plaintiff,  but  with  a 
stipulation  that  it  should  operate  as  a 
security  for  the  flour  to  b?  delivered,  and 
not  for  the  debt  which  then  existed."  The 
term  of  credit  on  sales  of  flour  was  three 

12* 


months,  and  discount  was  allowed  for 
earlier  payment.  After  .the  delivery  of 
the  flour  the  .son-in-law  made  several  pay- 
ments on  account  generally,  but  upon  all 
those  which  were  made  within  three 
months  from  the  time  the  flour  was  de- 
livered, the  usual  discount  was  allowed. 
Held,  that  this  was  evidence  that  all  the 
payments  were  to  go  to  pay  for  the  flour, 
and  not  to  dischai'ge  the  preexisting  debt. 
And  Lord  Ellenborough  said,  "I  think 
that  in  favor  of  a  surety,  such  payments 
are  to  be  considered  as  paid  on  the  latter 
account.  In  some  instances  the  pay- 
ments were  immediate,  and  in  others  be- 
fore the  time  had  expired,  witliin  which  a 
discount  was  allowed ;  ex .  plurimis  disce 
omnes.  Wliere  there  is  nothing  to  show 
the  animus  solreiitis,  the  payment  may  cer- 
tainly be  applied  by  the  party  who  re- 
ceives the  money.  The  payment  of  the. 
exact  amount  of  goods  previously^  sup- 
plied is  in'efragable  evidence  to  show  that 
the  sum  was  intended  in  payment  of 
those  goods,  and  the  payment  of  sums 
within  the  time  allowed  for  discount,  and 
on  which  discount  has  been  allowed, 
affords  a  strong  inference,  in  the  absence 
of  proof  to  the  contrary,  that  it  is  made 
in  relief  of  the  surety."  See  Kirby  v. 
The  Duke  of  Marlborough,  2  M.  &  S. 
18. 
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surety  of  the  obligor  cannot  require  that  the  payment  should 
be  applied  to  the  bond,  unless  aided  by  circumstances  which 
show  that  such  application  was  intended  by  the  obligor,  (s) 

*In  cases  of  payments  which  are  not  made  by  the  debtor 
voluntarily,  the  creditor  has  no  right  of  appropriation,  but  must 
apply  the  money  towards  the  discharge  of  all  the  debts  in  pro- 
portion, (a) 

A  question  has  been  made  as  to  the  manner  of  making  up 
the  account  where  partial  payments  have  been  made  at  dif- 
ferent times,  on  bonds,  notes,  or  other  securities.  Interest  may 
be  cast  in  three  ways.  It  may  be  cast  on  the  whole  sum  to  the 
day  of  making  up  the  account,  and  also  upon  each  payment 
from  the  time  when  made  to  the  same  day,  and  the  difference 
between  these  sums  is  the  amount  then  due.  Or  interest  may 
be  cast  on  the  whole  sum  to  the  day  of  the  first  payment,  and 


(-)  Plomer  v.  Lous,  1  Stark.  153.  In 
Martin  v.  BreckncU,  2  M.  &  H.  39,  it  was 
held  that  the  obligee  of  a  liond,  given  by 
principal  and  surety,  conditioned  for  the 
payment  of  money  by  instalments,  who 
has  proved  under  a  commission  of  bank- 
ruptcy against  the  principal  the  wliole 
debt,  and  received  a  dividend  tlicreon  of 
2s.  and  7d.  in  tlie  pound,  may  recover 
against  tlie  surety  an  instalment  due,  mak- 
ing a  dcdiiction  of  2s.  and  7d.  on  the 
amount  of  such  instalment,  and  the  surety 
is  not  entitled  to  have  the  whole  dividend 
: applied  in  discharge  of  that  instalment, 
but  only  ratably  in  part  payment  of  each 
instalment  as  it  becomes  due.  See  fur- 
ther, ^^'dliaras  v.  Rawlinson,  3  Bing.  71. 
The  fact  that  a  payment  was  made  to  a 
creditor  having  several  demands  against 
the  same  debtor,  by  a  surety  uf  such 
debtor  on  one  of  the  debts,  but  witli  the 

■  debtor's  own  money,  does  not  show  that 
the  debtor  intended  such  payment  to 
applv  to  the   debt  guaranteed.     Mitcliell 

.u.  Ball,  4  Gill  &  Johns.  361.  In  Don- 
ally  !'.  Wilson,  5  Leigh,  329,  it  was  held 
that  if  A  owes  a  deljt   to  B,  payable  on 

■  'demand,  for  which  C  is  A's  sm'ety,  and 
A  assigns  debts  of  otliers  to  B  in  part 
payment,  and  after  sucli  assignment,  but 
before  the  assigned  debts  are  collected,  A 
contracts  another  debt  to  B,  for  which 
there  is  no  security,  B  cannot  in  such 
case,  after  tlie  collection  of  the  assigned 
debts,  apply  the  same  to  the  payment  of 
A's  hist  debt  contracted 'after  tlie  assign- 
ment was  made,  and  recover  the  whole 


amount  of  the  first  debt  from  the  surety. 
—  A  debtor  cannot  appropriate  a  payment 
in  such  manner  as  to  atfect  the  relative  lia- 
bility or  rights  of  his  different  sureties  . 
without  their  consent.  Postmaster-Gen- 
eral r.  Norvell,  Gilpin,  106. 

(a)  Thus,  where  a  creditor  recovered 
one  judgment  on  several  notes,  some  of 
which  were  made  by  the  judgment  debtor 
alone,  and  others  were  signed  also  by  a 
surety,  and  took  out  an  execution  which 
was  satisfied  in  part  by  a  levy,  it  was  held 
that  he  could .  not  appropriate  this  pay- 
ment solely  to  the  notes  not  signed  by  the 
surety,  but  that  all  the  notes  were  paid 
proportionably.  Blackstone  Bank  v.  HiU, 
10  Pick.  129.  So  where  an  insolvent 
debtor  assigns  his  property  for  the  benefit 
of  such  of  liis  creditors  as  become  parties 
to  the  assignment,  and  tliercliy  release 
their  claims,  and  a  dividend  is  received 
by  one  of  such  creditors,  it  must  be  ap- 
plied ratably  to  all  his  claims  against  the 
deljtor,  as  well  to  those  upon  whicli  other 
parties  are  liable,  or  which  are  otherwise 
secured,  as  to  those  which  are  not  so 
secured.  "  This  is  not  a  case,"  say  the 
court,  "in  which  the  debtor  or  creditor 
has  the-right  to  make  the  application  of 
any  payment,  for  the  application  is  made 
by  law  according  to  the  circumstances 
and  justice  of  the  case."  Commercial 
Bank  i'.  Cunningham,  24  Pick.  270.  See 
also,  Jlcrrimack  County  Bank  !'.  Brown, 
12  N.  H.  320  ;  AValler  v.  Lacy,  1  M.  & 
Gi«.  5*.  But  see,  contra,  Portland  Bank 
V.  Brown,  22  Maine,  295. 
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added  to  the  original  debt,  and  the  payment  being  deducted, 
on  the  remainder  interest  is  cast  to  the  next  payment,  and  so 
on.  The  objection  to  this  method  is,  that  if  the  payment  to  be 
deducted  is  not  equal  to  the  interest  which  has  been  added  to 
the  original  sum,  then  a  part  of  this  interest  enters  into  the 
remainder,  on  which  interest  is  cast,  and  thus  the  creditor  re- 
ceives compound  interest.  A  third  method  is,  to  compute  the 
interest  on  the  principal  sum  from  the  time  when  interest, 
became  *payable  to  the  first  time  when  a  payment,  alone,  or  in 
conjunction  with  preceding  payments  with  interest  cast  on  them, 
shall  equal  or  exceed  the  interest  due  on  the  principal.  Deduct 
this  sum,  and  cast  interest  on  the  balance  as  before.  In* this 
way  payments  are  applied  first  to  keep  down  the  interest,  and 
then  to  diminish  the  principal  of  the  debt,  and  the  creditor  does 
not  receive  compound  interest.  This  last  method  has  been 
adopted  in  Massachusetts  by  decision,  and  generally  prevails,  (b) 
One  holding  a  note  on  which  interest  is  payable  annually  or 
semiannually  may  sue  for  each  instalment  of  interest  as  it  be- 
comes payable,  although  the  note  is- not  yet  due.  (c)  But  after 
the  principal  becomes  due  the  unpaid  instalments  of  interest 
become  merged  in  the  principal,  and  must  therefore  be  sued  for 
with  the  principal,  if  at  all.  (d)  And  if  he  allows  the  time  to 
run  by  without  demanding  interest,  he  cannot  afterwards,  in  an 
action  on  the  note,  recover  compound  interest,  (e) 

(6)  Dean  v.  Williams,  17  Mass.  417  ;  Cooley  v.  Rose,  3   id.  221  ;  Hemes   v. 

Fay  V.   Bradley,    1    Pick.   194  ;  and  see  Jamieson,  5  T.  K.  553.     And  see  ante,  p. 

Connecticut  v.  Jackson,  1  Johns.  Ch.  17 ;  132,  n.  (a). 

Frqjcli  V.  Kennedy,  7  Barbour,  452 ;  Wil-         (d)  Howe  v.  Bradley,  19  Maine,  31. 
liams  V.  Houghtaling,  3  Cowen,  87,  note  ;         (e)  Hastings  v.  Wiswall,  8  Mass.  455 

Union  Bank  v.  Kindrick,  10  Rob.   [La.]  Ferry  v.  Ferry,  2  Gush.  92;  Doe  v.  Wax- 

51  ;    Hart  v.  Doi-man,   2   Florida,   445 ;  ren,   7   Greenl.  48,  and  Bennett's  note 

Jones  V.  Ward,  10  Yerg.  160;  Spires  v.  Connecticut  w.  Jackson,  1  Johns.  Ch.  13 

Hamot,  8  W.  &  S.  17;  United  States  v.  Van  Benschooter  u.  Lawson,  6  Johns.  Ch, 

McLemore,  4  How.  286  ;  Story  v.  Liv-  313 ;  Attwood  v.  Taylor,  1  M.  &  Gr.  279 

ingston,  13  Pet.  359.  Sparks  v.  Garrigues,  1  I3inn.  152,  165. 
'  (c)  Greenleaf  v.  Kellogg,  2  Mass.  568 ; 
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SECTION    II. 


OF   PERFORMANCE. 


Having  treated  of  payment  as  the  specific  defence  to  an 
action  grounded  on  alleged  non-payment,  we  will  now  speak  of 
performance,  generally,  as  the  most  direct  contradiction  and  the 
most  complete  defence  against  actions  for  the  breach  of  con- 
tract. 

To  make  this  defence  effectual,  the  performance  must  have 
been  by  him  who  was  bound  to  do  it ;  and  whatsoever  is  neces- 
'  sary  to  be  done  for  the  full  discharge  of  this  duty,  although 
only  incidental  to  it,  must  be  done  by  him.  *Nor  will  a  mere 
readiness  to  do  discharge  him  from  his  liability,  unless  he  makes 
that  manifest  by  tender  or  an  equivalent  act.  (/) 


1.    Of  tender. 

If  the  tender  be   of  money,  it  can  be  a  defence  only  when 
made  before  the   action  is  brought,  {g)  arid  when  the  demand 


(/)  Thus  if  a  tenant  by  deed  covenants 
to  pay  rent  in  the  manner  reseiTed  in  the 
lease,  but  no  'place  of  payment  is  men- 
tioned, the  tenant  must  seek  out  the  lessor 
on  the  day  the  rent  falls  due,  and  tender 
him  the  money.  It  would  not  be  suffi- 
cient that  he  was  on  the  promises  leased, 
at  the  day,  ready  with  the  money  to  pay 
the  lessor,  and  that  the  latter  did  not  come 
there  to  receive  it.  Haldane  v.  Johnson, 
20  Eng.  Law  &  Eq.  498.  And  see  Poole 
V.  Tumbridge,  2  M.  &  W.  22.3 ;  Shep. 
Touch.  378;  Howe  v.  Young,  2  Bro.  & 
Bing.  165.  In  Cranlcy  u.  Hillary,  2  M. 
&  S.  120,  the  plaintiff'  had  agreed  with 
the  defendant,  his  debtor,  to  release  him 
from  the  whole  debt,  if  tlie  debtor  would 
secure  him  a  part  by  giving  him  certain 
promissory  notes.  The  plaintiff  never  ap- 
plied for  the  not^s,  nor  did  the  defendant 
ever  tender  them,  but  he  was  ready  to 
give  them  if  they  had  been  applied  for. 
The  plaintilF  aftenvards  sued  the  defend- 
ant on  the  original  cause  of  action,  and 
the  defendant  relied  upon  the  agreement 
to  compound.     Held,  that  the  defendant 
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should  have  offered  the  plaintiff  the  notes, 
and  that  as  he  had  not,  the  plaintiff 
was  not  ban-ed  from  his  action.  See 
Soward  u.  Palmer,  2  Moore,  274 ;  Eeay 
r.  White,  1  Cr.  &  Mces.  748,  that  a  ten- 
der may  be  dispensed  with  under  certain 
circumstances.  • 

[g]  Bac.  Abr.  Tender,  (D) ;  The  Suf- 
folli  Bank  v.  The  Worcester  Bank,  5 
Pick.  106.  And  in, Hume  t).  Peploe,  8 
East,  168,  it  was  held  that  a  plea  of  ten- , 
dcr  after  the  day  of  payment  of  a  bill  of 
exchange,  and  before  action  brought,  is  not 
good ;  though  the  defendant  aver  that  he 
was  always  ready  to  pay  from  the  time  of 
the  tender,  and  that  the  sum  tendered  was 
the  whole  monei/  then  due,  owing,  or  pay- 
able to  the  plaintiff  in  respect  of  the  bill, 
with  interest  from  the  time  of  the  default, 
fur  the  darnaqes  sustained  by  the  plaintiff 
Iiy  reason  of  the  non-performance  of  the 
promise.  And  Lord  Ellaiborough  said, 
"  In  strictness  a  plea  of  tender  is  applica/- 
ble  only  to  cases  where  the  party  plead-^ 
ing  it  has  never  been  guilty  of  any  breach 
of  his  contract ;  and  wo  cannot  now  suffer 
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*is  of  money,  and  is  definite  in  amount  or  capable  of  being 
made  so.  It  seems  to  be  settled  that  a  tender  may  be  made  to 
a  quantum  meruit,  although  once  held  otherwise ;  {h)  but,  gen- 
erally, where  the  claim  is  for  unliquidated  damages,  it  has  been 
held,  in  England,  very  strongly,  that  no  tender  is  admissible,  (z) 
In  this  country  cases  of  accidental  or  involuntary  trespass  form 
an  exception  ;  in  part  by  usage,  or  by  an  extension  of  the  prin- 


a  new  form  of  pleading  to  be  introduced, 
different  from  tliat  whicli  has  always  pre- 
vailed in  tliis  case."  And,  per  Lawrence, 
J. :  "  This  is  a  plea  in  bar  of  the  plain- 
tiff's demand,  which  is  for  dajnages;  and 
therefore  it  ought  to  show  upon  the  record 
that  he  never  had  any  such  cause  of  action, 
but  here  the  plea  admits  it."  So  in  Poole 
V.  Tumbridge,  2  M.  &  W.  223,  where  the 
defendant,  the  acceptor  of  a  bill  of  ex- 
change, pleaded  that,  after  the  bill  became 
due,  and  before  the  commencement  of  the 
suit,  he  tendered  to  the  plaintiff  the 
amount  of  the  bill,  with  interest  from  the 
day  when  it  became  due,  and  that  he  had 
always,  from  the  time  when  the  hill  became 
due,  been  ready  to  pay  the  plaintiff  the 
amount,  with  interest  aforesaid ;  the  Court 
held  the  plea  bad  on  special  demurrer. 
And  Parke,  B.,  said :  —  "I  have  no 
doubt  this  plea  is  bad.  The  declaration 
states  the  contract  of  the  defendant  to  be, 
to  pay  the  amount  of  the  bill  on  the  day 
it  became  due^^and  that  promise  is  ad- 
mitted by  the  plea.  It  is  clearly  settled 
that  an  indorsee  has  a  right  of  action 
against  the  acceptor  by  the  act  of  indorse- 
ment, without  giving  him  any  notice  ; 
when  a  party  accepts  a  negotiable  bill,  he 
binds  himself  to  pay  the  amount,  without 
notice,  to  whomsoever  may  happen  to  be 
the  holder,  and  on  the  precise  day  when  it 
becomes  due ;  if  he  places  himself  in  a 
situation  of  hardship  from  the  difBculty 
of  finding  out  the  holder,  it  is  his  own 
fahlt.  It  is  also  clearly  settled  that  the 
meaning  of  a  plea  of  tender  is,  that  the 
defendant  was  always  ready  to  peiform 
his  engagement  according  to  the  nature  of 
it,  and  did  perform  it  so  far  as  he  was 
able,  the  other  party  refusing  to  receive 
the  money.  Hume  v.  Peploe  is  a  deci- 
sive authority  that  the  plea  must  state  not 
only  that  the  defendant  was  ready  to  pay 
on  the  day  of  payment,  but  that  he  ten- 
dered on  that  day. '  This  plea  does  not  so 
state,  and  is  therefore  bad."  And  see  to 
the  same.  City  Bank  v.  Cutter,  3  Pick. 
414 ;  Dewey  v.  Humphrey,  5  id.^  187. 
The  case  of  Johnson  v.  Clay,  7  Taunt. 


486,  if  correctly  reported,  is  not  law.  Per 
Parke,  B.,  in  Poole  o. ,  Tumbridge, 
supra. 

(A)  This  was  settled  in  the  case  of 
Johnson  v.  Lancaster,  Str.  576.  The  re- 
port of  that  case  is  as  follows  :  —  "It was 
settled  on  demurrer,  that  a  tender  is  plead- 
able to  a  quantum  meruit,  and  said  to  have 
been  so  held  befora  in  B.  E.,  10  W.  3, 
Giles  V.  Hart,  2  Salk.  622."  In  refer- 
ence to  this  case  of  Giles  c.  Hart,  the' 
learned  reporters,  in  a  note  to  Dearie  v. 
Ban-ett,  2  Ad.  &  El.  82,  say:  — "In 
Johnson  v.  Lancaster  this  case  is  cited 
from  Salkeld ;  and  it  is  said  to  have  been 
there  decided  that  a  tender  is  pleadable  to 
a  quantum  meruit ;  but  that  does  not  ap- 
pear from  the  report  in  Salh-ld,  and  the 
report  in  1  Lord  Eai/niond,  255,  states  a 
contrary  doctrine  to  have  been  laid  down 
by  Holt,  C.  J.,  and  is  cited  accordingly, 
in  20  T7)(.  Ab.  tit.  Tmrhr  (S),  pi.  6.  The 
point  is  not  expressly  mentioned  in  the 
reports  of  the  same  case  in  Garth.  413, 12 
Mod.  152,  Comb.  443,  Holt,  556."  And 
see  Cox  V.  Brain,  3  Taunt.  95. 

(j)  Dearie  ii.  Barrett,  2  Ad.  &  El.  82. 
This  was  an  action  by  a  landlord  against 
a  tenant,  for  not  keeping  tlic  premises  in 
repair,  &c.  The  defendant  moved  for 
leave  to  pay  £5  into  court  by  way  of  com- 
pensation, under  Stat.  3  &  4  Will.  4,  c. 
42,  §  21,  and  also  that  it  might  be  re- 
ceived in  court  under  a  plea  of  tender 
before  action  brought.  Patteson,  J.,  said : 
"  Is  there  any  instance  of  such  a  plea  to 
an  action  for  unliquidated  damages  1 " 
To  which  White,  for  the  defendant,  an- 
swered:—  "A  plea  of  tender  is  allowed 
to  a  count  on  a  quantum  meruit.  It  was 
so  settled  in  Johnson  v.  Lancaster,  1  Str. 
576.  Although  the  contrarv  was  once 
held  in  Giles  u.  Hart,  2  Salk.  622." 
Lord  Denman  added,  —  "  It  does  not  fol- 
low because  you  may  plead  a  tender  to  a 
count  on  a  quantum  meruit,  that  you  may 
also  plead  it  to  any  count  for  unliquidated 
damages."  And  see  Green  u.  Shui'tUff, 
19  Verm.  592. 
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ciple  of  the  21  Jas.  1,  ch.  16,  or  express  statutory  provision,  (j) 
This  seems  to  be  settled  in  some  States,  and  would,  we  think, 
be  held  generally.  A  tender  may  be  pleaded  to  an  action  on  a 
covenant  to  pay  money,  (k) 

A  plea  of  tender  admits  the  contract,  and  so  much  of  the 
declaration  as  the  plea  is  applied  to.  It  does  not  bar  the  debt, 
as  a  payment  would,  but  rather  establishes  the  liability  of  the 
defendant;  for,  in  general,  he  is  liable  to  pay  the  sum  which  he 
tenders  whenever  he  is  required  to  do  so.  (/)    But  it  *puts  a  stop 


(;•)  New  York  Key.  St.  vol.  2,  p.  553, 
^  120,  22;  Slack  v.  Brown,  13  Wend. 
390  ;  Mass.  Rev.  St.  c.  105,  §  12  ;  Tracy 
V.  Stron;r,  2  Conn.  659 ;  Brown  v.  Neal, 
36  Me.  407. 

(k)  Johnson  v.  Clay,  7  Taunt.  486 ;  1 
Moore,  200. 

(/)  Cox  V.  Brain,  3  Taunt.  95 ;  Hunt- 
ington V.  American  Bank,  6  Pick.  340 ; 
Bennett  v.  Francis,  2  B.  &  P.  550;  Sea- 
ton  y.  Benedict,  5  Bingh.  31 ;  Jones  v. 
Hoar,  5  Pick.  291 ;  Bulwer  v.  Home,  4 
B.  &  Ad.  132;  Stafford-u.  Clark,  2  Bing. 
377.  —  The  authorities  and  practice  have 
not  been  entirely  uniform  as  to  the  etfeet 
of  a  payment  of  money  into  court,  either 
in  actions  of  assumpsit  or  tort.  In  as- 
sumpsit tlic  modern  doctrine  is  that  pay- 
ment into  court,  when  the  counts  are 
general,  and  there  is  no  special  count,  is 
an  admission  that  the  amount  paid  in  is 
due  in  respect  of  some  contract,  but  not 
that  the  defendant  is  liable  on  any  par- 
ticular contract  upon  which  the  plaintiff 
may  choose  to  rely.  Kingham  v.  Robins, 
5  Mees.  &  W.  94,  (1839);  Staplcton  ». 
Nowcll,  6  M.  &  W.  9,  (1840) ;  Archer  v. 
Engli.sh,  1  Man.  &  Gr.  873,  (1840); 
Charles  v.  Brankcr,  12  Mees.  &  Wels. 
743,  (1844);  Edan  v.  Dudfield,  5  Jurist, 
317,  (1841).  On  the  other  hand,  if  the 
declaration  is  on  a  special  contiact,  and  it 
seems  on  the  same  pi-inciple,  if  there  are 
general  counts  and  also  a  special  count, 
the  payment  admits  the  cause  of  action  as 
set  fortli  in  such  special  count,  but  does 
not  admit  the  amount  of  damages  therein 
stated.  Stoveld  r.  Brcwiu,  2  Barn.  & 
Aid.  116,  (1818);  Guillod  o.  Nock,  1 
Esp.  347,  (1795);  Wright  i-.  Goddard,  8 
Adol.  &  El.  144,  (1838) ;  Yatc  r.  Wilan, 
2  East,  134,  (1801);  Buhver  v.  Home,  4 
Barn.  &  Ad.  132,  (1832);  Bennett  v. 
Francis,  2  Bos.  &  Pull.  550,  (1801).  In 
Jones  V.  Hoar,  5  Pick.  285,' (1827,)  there 
were  three  counts,  one  upon  a  promissory 
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note,  one  for  goods  sold  and  delivered, 
and  a  third  for  money  had  and  received. 
The  defendant  brought  in  money  gener- 
ally, "  on  account  of,  and  in  satisfaction 
of  the  plaintiff's  damages  in  the  suit." 
The  court  thought  this  an  admission  of  ali 
the  contracts  set  forth  in  the  declaration, 
but  under  the  circumstances  the  defend- 
ant had  leave  to  amend  and  specify  that 
the  money  was  intended  to  be  paid  in 
upon  the  promissory  note.  So  in  Hunt- 
ington i;.  American  Bank,  6  Pick.  340, 
(1828),  there  were  two  counts,  first,  on 
an  account  annexed  to  the  writ,  for  the 
plaintiff's  sei-vices,  claiming  a  specific 
sum ;  and  second,  a  count  claiming  a 
reasonable  compensation  for  his  services, 
and  alleging  theu-  value  at  $1,500.  The 
defendant  paid  §300  into  court.  The 
principal  question  was,  \^iether  the  de- 
fendant by  paj-ing  the  money  into  court 
generally,  without  designating  the  count 
on  which  it  was  paid  in,  admitted  the 
contract  of  hiring,  a»  set  out  in  the  second 
count,  tlius  leaving  no  question  for  the 
jury,  except  the  value  of  the  plaintiffs 
services.  The  court  held  that  it  did.  In 
Spalding  V.  Vandercook,  2  Wend.  431, 
(1829,)  the  declaration  contained  a  count 
on  a  promissory  note  for  $131,  and  also 
the  common  money  counts.  The  defend- 
ant paid  in  S89  and  sought  to  reduce  the 
amount  of  the  plaintiffs  demand  to  that 
sum,  by  showing  that  the  consideration  of 
the  note  failed.  The  court  admitted  evi- 
dence to  that  point,  notwithstanding  the 
plea.  See  Donnell  v.  Columbian  Insur- 
ance Company,  2  Sumner,  366,  (1836). 
In  Elgar  v.  Watson,  1  Can-.  &  Miirsh. 
494,  (1842,)  the  action  was  assumpsit  for 
use  and  occupation,  and  for  money  lent. 
Coleridge,  J.,  Iield  that  a  general  payment 
by  the  dtfendant,  acknowledged  the  plain- 
tiff's right  to  recover  something  on  every 
item  in  his  Ijill  of  particulars,  and  it  was 
for  the  jury  to  assess  the  amount.  —  In 
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to  accruing  damages,  or  interest  for  delay  in  payment,  and  gives 
the  defendant  costs,  {m)  It  need  not  be  *made  by  the  defend- 
ant personally ;  if  made  by  a  third  person,  at  his  request,  it  is 
BufRcient ;  (»)  and  if  made  by  a  stranger  without  his  knowledge 
or  request,  it  seems  that  a  subsequent  assent  of  the  debtor 
would  operate  as  a  ratification  of  the  agency  and  make  the 
tender  good,  (o)  Any  person  may  make  a  valid  tender  for  an 
idiot ;  and  the  reason  of  this  rule  has  been  held  applicable  to  a 
tender  for  an  infant  by  a  relative  not  his  guardian,  (p)  And  if 
an  agent  furnished  with  money  to  make  a  tender,  at  his  own 
risk  tenders  more,  it  is  good,  (q)  So  a  tender  need  not  be 
made  to  a  creditor  personally ;  but  it  must  be  made  ^  an 
agent  actually  authorized  to  receive  the  money,  (r)  If  the 
money  be  due  to  several  jointly,  it  may  be  tendered  to  either, 
but  must  be  pleaded  as  made  to  all.  (s)     It  perhaps  is  good 


actions  of  tart  the  same  general  principles 
seem  to  be  applied.  If  the  declaration  is 
special,  payment  into  court  operates  as  an 
admission  of  the  cause  of  action,  as  set 
out  in  the  declaration.  Thus,  in  actions 
against  railways  for  injuries  receired  by 
the  negligence  of  the  company,  or  in  an 
action  against  a  town  for  a  defect  in  the 
highway,  payment  into  court  admits  the 
■  defendant's  liability  as  set  out,  and  leaves 
the  question  of  damages  for  the  jury. 
Bacon  v.  Charlton,  7  Cush.  E.  581 ; 
Perren  v.  The  Monmouthshire  Bailway 
Co.  20  Eng.  Law  &  Eq.  258.  And  see 
Lloyd  V.  Walkey,  9  C.  &  P.  771.  On 
the  other  hand,  if  a  declaration  in  tort  is 
general,  as  in  trover  for  a  number  of  arti- 
cles, payment  into  court  would  admit  a 
liability  on  some  cause  o£  action,  but  not 
any  particular  article  mentioned  in  the 
declaration.  Schreger  v.  Garden,  10  Eng. 
Law  &  Eq.  513 ;  Cook  v.  Hartle,  8  C.  & 
P.  568 ;  Story  v.  Finnis,  3  Eng.  Law  & 
Eq.  548. 

(m)  Dixon  v.  Clark,  5  Com.  B.  E.  365 ; 
■Waistell  v.  Atkinson,  3  Bing.  290;  Law 
V.  Jackson,  9  Cow.  641 ;  Coit  v.  Houston, 
3  Johns.  Cas.  243 ;  Carley  v.  Vance,  17 
Mass.  389;  Eaymond  v.  Beamard,  12 
Johns.  274 ;  Cornell  v.  Green,  10  S.  &  E. 
14.  A  tender  may  be  sufficient  to  stop 
the  running  of  interest  although  not  a 
technical  tender  so  as  to  give  costs.  Goff 
V.  Eehoboth,  2  Cush.  475 ;  Suffolk  Bank 
V.  Worcester  Bank,  5  Pick.  106. 

(n)  Cropp  V.  Hambleton,  Cro.  El.  48; 
1  Kol.  Abr.  421,  (K.)  pi.  2..    A  tender 


may  be  made  by  an  inhabitant  of  a  school 
district,  on  behalf  of  such  district,  without 
any  express  authority,  and  this,  if  ratified 
by  the  district,  is  a  good  tender.  Kjncaid 
V.  Brunswick,  2  Eairf.  188. 

(o)  FerBest,  C.  J.,  in  Harding  d.  Davies, 
2  C.  &  P.  78.  Ana  see  Kincaid  v.  Bnms- 
wick,  2  Fairf  188;  Eead  v.  Goklring,  2 
M.  &  S.  86. 

(p)  Co.  Litt.  206  b ;  Brown  v.  Dysinger, 
1  Eawle,  408. 

(jjEcad  V.  Goldring,  2  M.  &  S.  86. 

(r)  Kirton  v.  Braithwaite,  1  M.  &  W. 
313;  Goodland  v.  Blewith,  1  Campb.477. 
Tender  to  a  merchant's  clerk,  at  the  store, 
for  goods  previously  bought  there,  is  good, 
although  the  claim  had  then  been  lodged 
with  an  attorney  for  collection.  Hoyt  r. 
Byrnes,  2  Fairf.  475  ;  Mclneffe  v.  Whee- 
lock,  1  Gray,  600.  And  this  although  fhe 
clerk  had  been  forbidden  to  receive  the 
money,  if  tendered.  Moffat  v.  Parsons,  5 
Taunt.  307.  Tender  to  the  attorney  of  a 
creditor  who  has  the  claim  left  for  collec- 
tion, is  good.     Watson  v.  Hetherington,  1 

C.  &  K.  36 ;  Crozer  v.  Pilhng,  4  B.  &  C. 
28 ;  S.  C.  6  D.  &  E.  132.  And  tender  to 
such  attorney's  clerk,  at  his  office,  the 
principal  being  absent,  may  be  good. 
Kirton  V.  Braithwaite,  supra.  And  see 
Wilmot  V.  Smith,  3  C.  &  P.  453 ;  Barrett 

D.  Deere,  M.  &  Malk.  200.  See  Bingham 
V.  AUport,  1  Nev.  &  Man.  398.  The 
debtor  is  not  obliged  to  tender  for  such 
attorney's  letter.  Kirton  v.  Braithwaite, 
^pra. 

(s)  Douglas  V.  Patrick,  3  T.  E.   683. 
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if  made  to  one  appointed  executor,  if  he  afterwards  prove  the 
will,  (t) 

The  whole  sum  due  must  be  tendered,  (u)  as  the  creditor  is 


So  a  tender  of  a  deed  to  one  of  two  joint 
purchasers  is  sufficient.  Dawson  u.  Ew- 
ing,  16  S.  &  R.  371. 

(K)  1  Eq.  Cas.  Abr.  319.  But  see  Todd 
V.  Parker,  Coxe,  45. 

(m)  Dixon  V.  Clark,  5  C.  B.  365.  In 
this  case  a  declaration  in  debt  on  simple 
contract  contained  two  counts,  in  each 
of  which  £26  were  demanded.  The  de- 
fendants pleaded  as  to  the  causes  of  action, 
as  to  £5,  parcel,  &c.,  a,  tender.  The  plain- 
tiif  replied  tliat  before  and  at  tlie  time  of 
the  tender,  and  of  the  request  and  refusal 
after  mentioned,  and  until,  and  at  the 
commeucemcnt  of  the  action,  a  larger 
sum  than  £5,  namely,  .-£13,  15s,,  part 
of  the  money  in  tlie  declaration  demanded, 
was  due  from  the  defendants  to  the  plain- 
tiff as  one  entire  sum,  and  on  one  entire  con- 
tract and  iiahility,  and  inclusive  of,  and 
not  separate  or  divisible  from  the  said 
sum  of  X5,  and  the  same  being  a  contract 
and  liability  by  which  the  defendants  were 
liable  to  pay  to  the  plaintiff  the  whole  of 
the  said  larger  sum,  in  one  entu-e  sum 
upon  request;  and  that,,  after  the  last- 
mentioned  and  larger  sum  had  become  so 
due,  and  while  the  same  remained  unpaid, 
the  plaintiff  requested  of  the  defendants 
pajTnent  of  the  last-mentioned  and  larger 
sum,  of  which  the  said  ,£5  in  the  plea 
mentioned  was  then  such  indivisible  parcel 
as  aforesaid,  yet  that  the  defendants  re- 
fused to  pay  the  said  larger  sum ;  where- 
fore tlie  plaintiff  refused  the  said  £5. 
Held,  on  special  demuirer,  that  tlie  repli- 
cation was  a  good  answer  to  the  plea,  and 
that,  if  there  was  any  set-off  or  other  just 
cause  for  not  paying  the  larger  sum,  it 
should  have  come  by  way  of  rejoinder. 
So  in  Boyden  n.  Moore,  5  Mass.  365, 
where  the  defendant  had  brought  into 
court  what  she  su.pposed  justly  due  on  the 
action,  and  the  c()st,s  up  to  the  time,  but 
upon  the  trial  it  appeared  that  she  had 
brought  in  too  little  by  forty-one  cents, 
and  the  judge  directed  the  jury  that  they 
might  still  hnd  a  verdict  for  the  defendant, 
if  the  balance  appeared  to  them  a  mere 
trifle,  and  they  found  accordingly,  a  new 
trial  was  granted  for  the  misdirection  of 
the  judge.  And  Parsons,  C.  J,,  said  :  — 
"  It  is  a  well-lcnown  rule  that  the  defend- 
ant must  take  care  at  his  peril,  to  tender 
enough,  and  if  he  does  not,  and  if  the 
plaintiff  replies  that  there  is  more  due 
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than  is  tendered,  which  is  traversed,  the 
issue  will  be  against  the  defendant,  and 
it  will  be  the  duty  of  the  jury  to  assess  for 
the  plaintiff  the  sum  due  on  the'  promise  ; 
and  if  it  be  not  covered  by  the  money  ten- 
dered, he  will  have  judgment  for  the  bal- 
ance. If  the  present  direction  of  the 
judge  had  been  in  the  trial  of  such  an 
issue  arising  on  a  plea  of  tender,  we  can- 
not think  the  direction  to  be  right.  The 
defendant  cannot  la\yfully  withJiold  from 
the  plaintiff  any  money  due  to  him,  how- 
ever small  the  sura,  and  if  the  defendant 
intended  to  tender  as  much  money  as  the 
plaintiff'  could  claim,  but  made  a  mistake 
in  her  calculation,  she  must  suffer  for  her 
own  mistake,  and  not  the  plaintiff,  al- 
though the  injury  to  him  may  be  very 
small,  and  such  as  most  men  would  disre- 
gard. From  the  calculation  made  by  the 
judge  in  the  hiuTy  of  the  trial  the  de- 
ficiency was  about  fourteen  cents,  but  on 
a  more  correct  calculation  it  amounts  to 
about  forty-one  cents.  And  if  at  the  time 
the  money  A\as  brought  in,  no  action  had 
been  pending,  and  the  plaintiff  had  then 
received  and  indorsed  the  payment,  he 
might  afterwards  have  commenced  and 
maintained  an  action  to  recover  the  bal- 
ance then  due.  That  the  law  will  not  re- 
gard trifles  is,  when  properly  applied,  a 
correct  maxim.  But  to  this  point  it  is 
not  applicable.  In  calculating  interest 
there  may  and  probably  must  arise  frac- 
tions not  to  be  expressed  in  the  legal 
money  of  account ;  these  fractions  are 
trifles,  and  may  be  rejected.  In  making 
payments  it  is  sometimes  not  possible, 
from  the  value  and  divisions  of  the  cur- 
rent coin,  to  make  the  exact  sum ;  —  if  the 
.payment  be  made  as  nearly  as  it  can  con- 
veniently be  made,  the  fractional  part  of  a 
small  coin  may  be  neglected ;  it  is  a  trifle. 
But  the  present  case  is  not  one  of  these 
trifles.  Ajman  may  sue  and  recover  on  a 
note  given  for  forty  cents ;  also  on  a 
larger  note  where  forty  cents  remain  im- 
paid.  It  is  therefore  our  opinion  that  the 
jury  ought  to  have  been  directed  to  calcu- 
late the  interest  on  the  second  note,  and 
deducting  the  payments,  if  a  balance  re- 
mained unpaid,  to  find  that  balance  for 
the  plaintiff'.  If  any  sum  large  enough  to 
bo  discharged  in  the  cun-cnt  coin  of  the 
countiy  is  a  trifle,  which  although  due, 
the  jury  ai-e  not  obliged  by  law  to  award 
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not  bound  to  receive  a  par^  of  his  debt.  But  this  does  not 
mean  the  whole  that  the  debtor  owes  to  the  creditor ;  for  he 
may  owe  him  many  distinct  debts;  and  if  they  are  perfectly 
separable,  as  so  many  notes,  or  sums  of  money  'otherwise  dis- 
tinct, the  debtor  has  a  right  to  elect  such  as  he  is  willing  to  ac- 
knowledge and  pay,  and  make  a  tender  of  them.  And  if  the 
tender  be  for  more  than  the  whole  debt,  *it  is  valid  ;  (v)  unless 
it  be  accompanied  with  a  demand  of  the  balance,  and  the 
creditor  objects  for  that  reason.  If  the  obligation  be  in  the 
alternative,  one  thing  or  another  as  the  creditor  may  choose, 
the  tender  should  be  of  both  that  he  may  make  his  choice,  (w) 

A  tender  mUst  be  made  at  common  law,  on  the  very 
day  the  money  is  due,  if  that  day  be  made  certain  by 
the     contract,  (x)      But    the    statutes    and    usages    of    our 


to  the  plaintiff,  the  creditor;  it  will  be 
difficult  to  draw  a  line  and  say  how  large 
a  sum  mast  be,  not  to  be  a  trifle.  The 
law  gives  us  no  rule."  But  a  tender  of 
the  sum  justly  due  by  the  condition  of  a 
bond,  is  good,  although  less  than  the  pen- 
alty.    Tracy  v.  Strong,  2  Conn.  659. 

(v)  Astley  v.  Reynolds,  2  Str.  916; 
Wade's  case,  5  Rep.  115 ;  Dean  v.  James, 
4  B.  &  Ad.  546 ;  Douglas  v.  Patrick,  3 
T.  R.  683 ;  Black  v.  Smith,  Peake,  88 ; 
Cadman  v.  Lubbock,  5  D.  &  R.  289; 
Berans  v._  Rees,  5  M.  c&  W.  306.  In  this 
last  case  the  defendant,  who  owed  the 
plaintiff  £108  for  principal  and  interest 
on  two  prom'issoiy  notes,  in  consequence 
of  an  application  from  the  plaintiff's  at- 
torney for  the  amount,  sent  a  person  to 
the  attorney,  who  told  him  he  came  to 
settle  the  amount  due  on  the  notes,  and 
desired  to  be  informed  what  was  due,  and 
laid  down  150  sovereigns,  out  of  which  he 
desired  the  attorney  to  take  the  principal 
and  interest,  but  the  attorney  refused  to 
do  so,  unless  a  shop  account,  due  from  the 
plaintiff  to  the  defendant  were  fixed  at  a 
certain  amount :  —  Held,  that  this  was  a 
good  tender  of  the  £108,  the  fixing  of  the 
shop  account  being  a  collateral  matter, 
which  the  attorney  had  no  right  to  require. 
And  Tiord  Abinger  said:  —  "I  am « not 
disposed  to  lay  down  general  propositions, 
unless  where  it  is  necessary  to  the  decision 
of  the  case;  but  I  am  prepared  to  say, 
that  if  the  creditor  knows  the  amount  due 
to  him,  and  is  offered  a  larger  sum,  and, 
without  any  objection  on  the  ground  of 
want  of  change,  makes  quite  a  collateral 
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objection,  that  will  be  a  good  tender." 
But  the  tender  of  a  .£5  bank-note  in  pay- 
ment of  a  debt  of  £3  1  Os.,  and  requesting 
the  creditor  to  make  the  change,  and  re- 
turn the  balance,  has  been  held  a  bad 
tender.  Bctterbee  v.  Davis,  3  C.ampb. 
70.  And  see  Robinson  v.  Cook,  6  Taunt. 
336 ;  Blow  v.  RusseU,  1  C.  &  1'.  365.  If 
however  the  creditor  docs  not  object  to  tlie 
request  for  change,  but  claims  that  more 
is  due  than  the  whole  amount  tendered,  and 
therefore  refuses  to  receive  the  tender,  the 
tender  is  good.  Black  v.  Smith,  Peake, 
88 ;  Cadman  v.  Lubbock,  5  D.  &  R.  289  ; 
Saunders  v.  Graham,  Gow,  121.  And  so 
if  he  refuses  the  tender  merely  on  the 
ground  that  the  debtor  will  not  pay  with 
the  surplus,  another  and  distinct  debt,  or 
unless  the  debtor  will  fix  his  own  counter 
claim  against*  the  creditor  at  ascertain 
sum.  Bevans  v.  Rees,  5  M.  &  W.  306. 
If  a  creditor  ■  has  separate  claims  against 
divers  persons  for  different  amounts,  a 
tender  of  one  gross  sum  for  the  debts  of 
all,  will  not  support  a  plea  of  tender, 
stating  that  a  certain  portion  of  the  whole 
sum  was  tendered  for  the  debt  of  one» 
Strong  V.  Harvey,  3  Bing.  304.  But  a 
tender  of  one  gross  sum  upon  several  de- 
mands from  the  same  debtor,  without  desig- 
nating the  amount  tendered  upon  each,  i« 
good.  Thetford  v.  Hubbai-d,  22  Vermont, 
440. 

w)  Fordley's  Case,  1  Leon.  68. 

»  City  Bank  v.  Cutter,  3  Pick.  414  ;. 
Dewey  v.  Humphrey,  5  Pick.  187;  May- 
nard  v.  Hunt,  id,  240  ;  Gould  v.  Banl«,. 
8  Wend.  562 ;  Day  v.  Lafferty,  4  Pike,. 
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States  (?/)  generally  permit  the  tender  to  be  made  after  that 
day,  but  before  the  action  is  brought;  and  in  some  it  may  be 
made  *after  the  action  is  brought.  It  cannot  generally  be  made 
before  the  debt  is  due,  as  the  creditor  is  not  then  obliged  to 
accept  it,  even  if  it  does  not  draw  interest.  (2;) 

To  make  a  tender  of  money  valid,  the  money  must  be  act- 
ually produced  and  proffered,  (a)  unless  the  creditor  expressly 
or  impliedly  waives  this  production,  (b)     And  it  seems  *that  the 


450  ;  and  see  ante,  p.  148,  n.  (ff.)  Perhaps 
on  a  contract  for  the  payment  of  money, 
simply,  when  interest  would  be  the  only 
damages  to  be  recovered,  a  tender  of  the 
principal  and  interest,  to  the  day  of  tender, 
might  be  sufficient,  if  made  before  action 
brought.     But  see  ante,  p.  148,  n.  (17). 

(y)  This  is  the  i-ule  in  Connecticut  from 
usage.     Tracy  v.  Strong,  2  Conn.  659. 

(z)  There  can  be  no  doubt  that  a  tender 
of  a  debt  due  at  a  certain  day,  before  such 
day,  without  tendering  also  interest  up  to 
the  day  of  maturity,  is  bad,  where  the 
debt  is  drawing  interest.  Tillou  ;;.  Brit- 
ton,  4  Halsted,  120;  Saunders  v.  Frost, 
5  Pick.  267,  per  Parker,  C.  J.  It  is  not 
so  clear  that  if  a  debt  is  not  drawing  inter- 
est, tender  of  the  debt  before  the  day  it  is 
due  and  payable,  is  not  good ;  and  one 
case  has  expressly  held  it  vaUd.  M'Hard 
V.  Whetcroft,  3  Harris  &  McHenry,  85. 

(a)  Sucklinge  v.  Coney,  Noy,  74.  This 
case  is  stated  in  the  book  as  follows ;  — 
"  Upon  a  special  verdict,  upon  payment 
for  a  redemption  of  a  mortgage,  the  mort- 
gagor comes  at  the  day  and  place  of  pay- 
ment, and  said  to  the  said  moitgagee, 
'  Here,  I  am  ready  to  pay  you  the  £200,' 
which  was  of  due  money,  and  yet  held  it 
all  the  time  upon  his  arm  in  l)ugs;  and 
adjudged  no  tender,  for  it  might  be  count- 
ers or  base  coin  for  any  thing  that  ap- 
peared." And  Mr.  Justice  Anderson 
said, —  "  It  is  no  good  tender  to  say  I  am 
ready,  &c."  So  in  Comyns'  Digest, 
Pleader  (2  W.)  28,  it  is  said,  "If  issue  be 
upon  the  tender,  there  must  be  an  actual 
^ffer.  Tlie  tender  alleged  must  be  legal, 
and  therefore  it  is  not  sufficient  to  say 
paratusfuit  solvere,  without  saying,  et  obtu- 
lit."  See  also,  Thomas  v.  Evans,  10  East, 
101 ;  Pickinson  v.  Shee,  4  Esp.  68 ;  Kraus 
V.  Arnold,  7  Moore,  59;  Leatherdale  v. 
Sweepstone,  .3  C.  &  P.  342;  Finch  0. 
Brook,  1  Scott,  70;  Gla,sscott  v.  Day,  5 
Esp.  48 ;  Brown  v.  Gilmore,  8  Grecnl. 
107.  It  is  at  all  events  essential,  tliat  the  . 
debtor  have  the  money  ready  to  deliver. 
It  is  not  sufficient  that  a  third  person  on 
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the  spot  has  the  money  which  he  would 
lend  to  the  debtor,  unless  he  actually  con- 
sents to  lend  it.  Sargent  v.  Graham,  5 
N.  H.  440;  Fuller  v.  Little,  7  N.  H.  535. 
The  rule  is  thus  laid  down  in  Bakeman  v. 
Pooler,  15  Wend. '6.37  ;  —  to  prove  a  plea 
of  tender,  it  must  appear  that  there  was  a 
production  and  manual  offer  of  the  money 
unless  the  same  be  dispensed  with  by 
some  positive  act  or  declaration  on  the 
part  of  the  creditor ;  it  is  not  enough  that 
the  party  has  the  money  in  his  pocket,  and 
says  to  tlie  creditor  that  he  has  it  ready 
for  him,  and  asks  him  to  take  it,  without 
showing  the  money.  A  tender  of  the 
creditor's  own  overdue  notes  is  equivalent 
to  a  tender  in  cash.  Foley  v.  Mason,  6 
Maryl.  37. 

(6)  The  decisions  are  nice,  and  perhaps 
not  altogether  harmonious  upon  the  point 
of  what  constitutes  a  waiver  of  the  pro- 
duction and  offiir  of  the  money,  so  as  to, 
render  a  tender  valid.  In  Read  v.  Gold- 
ring,  2  M.  &  S.  86,  tlie  agent  of  the  debtor 
pulled  out  his  pocketbook,  and  told  the 
plaintiff  if  he  would  go  to  a  neighboring 
public  house,  he  would  pay  the  debt. 
The  agent  bad  the  necessary  amount  in 
his  pocketbook,  but  no  money  was  pro- 
duced. The  creditor  refused  to  take  the 
amount.  Yet  this  was  held  a  good  tender. 
On  the  other  hand,  in  Finch  v.  Brook,  1 
Scott,  70,  the  defendant's  attorney  called 
at  the  plaintiffs  shop  to  pay  him  the  debt, 
having  the  money  in  his  pocket  for  that 
purpose,  and  mentioned  the  precise  sum, 
and  at  the  same  time  put  his  hand  into  his 
pocket  for  the  pm-pose  of  taking  out  the 
money,  but  did  not  actually  produce  it, 
the  plaintiff  saying  he  could  not  take  it :  — 
And,  semble,  that  this  was  a  sufficient 
tendfer,  the  plaintiff  having  dispensed  with 
the  actual  production  of  the  money ;  but 
qucere  whether  such  dispensation  ought 
not  to  have  been  specially  pleaded.  And 
in  Breed  v.  Hurd,  6  Pick.  356,  a  witness 
told  the  plaintiff  that  the  defendant  had 
left  money  with  him  to  pay  the  plaintiff's 
bill,  and  that  if  the  plaintiff  would  make 
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creditor  may  not  only  waive  the  actual  production  of  the  money, 
but  the  actual  possession  of  it  in  hand  by  the  debtor.  But  it 
has  beenJ^eld,  in  one  case,  that  if  a  debtor  has  offered  to  pay 
and  is  about  producing  the  money  and  is  prevented  by  the  credi- 
tor's leaving  him,  this  is  not  a  tender,  (c)  The  creditor  is  not 
bound  to  count  out  the  money,  if  he  has  it,  and  offers  it.  (d) 

The  tender  must  be  unconditional ;  so,  at  least,  it  is  some- 
times said  ;  but  the  reasonable,  and  we  think  the  true  rule  is, 
that  no  condition  must  be  annexed  to  the  tender,  (e)  which  the 
creditor  can  have  any  good  reason  whatever  for  objecting  to ; 
as,  for  instance,  that  he  should  give  a  receipt  in  full  of  all  de^- 
mands.  (/)      It  may  not  perhaps  be  quite  settled  that  if  the 


it  right,  by  deducting  a  certain  sum,  he 
would  pay  it,  at  the  same  time  making  a 
motion  with  his  hand  towards  his  desk,  at 
which  he  was  then  standing ;  and  he 
swore  that  he  believed,  but  did  not  know, 
that  tliere  was  money  enough  in  his  desk, 
but  if  there  was  not,  he  would  have 
obtained  it  in  iive  minutes,  if  the  plaintiff 
would  have  made  the  deduction,  but  the 
plaintitf  replied  that  he  would  deduct 
nothing :  —  Held,  that  this  was  not  a 
tender.  And  per  Curiam,  "To  our  sur- 
prise there  are  cases  very  nearly  like  this, 
where  the  offer  was  held  to  be  a  valid 
tender,  as  in  Harding  v.  Davies,  2  Car. 

6  Payne,  77,  where  a  woman  stated  'that 
she  had  the  money  up  stau-s.'  Here  the 
witness  said  he  could  get  the  money  in 
five  minutes.  We  all  think  this  was  not  a 
tender.  The  party  must  have  the  money 
about  him,  wherewith  to  make  the  tender, 
though  it  is  not  necessary  to  count  it. 
We  think  there  was  not  a  tender  here,  even 
on  the  broad  cases  in  England." 

(c)  Leatherdale  u.  Sweep»tone,  3  C.  & 
P.  342.  In  this  case  in  order  to  prove 
the  tender  a  witness  was  called,  who 
stated  that  he  heard  the  defendant  offer  to 
pay  the  plaintiff  the  amount  of  his  de- 
mand, deducting  14s.  Ojrf.,  which  balance 
was  the  sum  stated  in  the  plea ;  that  the 
defendant  then  put  his  hand  into  his 
•  pocket,  but  before  he  could  take  out  the 
money  the  plaintiff  left  the  room  and  the 
money  was  therefore  not  produced  till  the 
plaintiff  had  gone.  Lord  Tenterden  held 
this  no  tender.  But  this  was  only  a  Nisi 
Prius  case  and  may  perhaps  be  question- 
able. For  if  a  tender  be  designedly 
avoided  by  the  creditor,  he  ought  not  to 
object  that  no  tender  was  made.  Gilmore 
V.  Holt,  4  Pick.  258 ;  Southworth  v.  Smith, 

7  Cush.  391. 


(d)  Wheeler  v.  Knaggs,  8  Ohio,  169, 
172;  Behaly  v.  Hatch,  Walker,  [Miss.] 
369 ;  Breed  v.  Hurd,  6  Pick.  356. 

(e)  In  Bcvans  v.  Rees,  cited,  supra,  n. 
(ii),  Maule,  B.,  said,  "No  doubt  a  tender 
must  be  of  a  specific  sum,  on  a  specific 
account;  and  if  it  be  upon  a  condition 
wliich  the  creditor  has  a  right  to  object 
to,  it  is  not  a  good  tender.  But  if  the 
only  condition  be  one  which  he  has  no 
right  to  object  to,  and  he  has  still  power 
to  take  the  money  due  —  as  if  the  condi- 
tion were,  '  I  will  pay  the  money  if  you 
will  take  it  up,'  or  the  like  —  that  does 
not  invalidate  the  tender.  Here  the  de- 
fendant offers  the  plaintiff  the  option  of 
taking  any  amount  which  he  says  is  due, 
and  only  offers  it  in  satisfaction  of  that 
amount;  there  is  no  condition  therefore 
which  the  plaintiff  has  a  right  to  object 
to." 

(/)  It  has  been  often  adjudged  that  if 
the  debtor  demand  a  receipt  in  fuU  this 
vitiates  his  tender.  Glasscott  v.  Day,  5 
Esp.  48,  seems  to  be  a  leading  case  on 
tills  point.  The  sum  claimed  in  the  ac- 
tion was  ^20.  The  defendant  pleaded  non 
assumpsit,  except  as  to  £\&,  and  as  to 
that  a  tender.  The  witness  for  the  de- 
fendant, who  proved  the  tender,  stated, 
that  he  went  to  the  plaintiff  with  the 
money,  which  he  offered  to  pay  on  the 
plaintiif  giving  him  a  receipt  in  full. 
The  plaintiff  refused  to  receive  it.  And 
Lord  Ellmborough  held  this  not  to  be  a 
good  tender.  Thayer  v.  Brackett,  12 
Mass.  450,  is  also  in  point.  The  real 
debt  was  $190.25.  Part  of  this  debt  had 
been  paid  by  the-note  of  a  third  pei-son, 
which  was  indorsed  by  the  debtor  to  the 
plaintiff.  If  this  note'  had  been  paid  at 
maturity,  the  defendant  would  still  have 
been  indebted  to  the  plaintiff  in  the  sum 
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*debtor  demands  a  receipt  for  the  sum  which  he  pays,  and  if 
this  be  refused,  retains  the  money,  he  will  thereby  (though  always 
ready  to  pay  it  on  those  terms,)  lose  the  benefit  oUjiis  tender. 
But  the  authorities  seem  to  go  in  this  direction.  If,  however,  a 
tender  be  refused  on  some  objection  quite  distinct  from  the 
manner  in  which  it  was  made,  a*  for  the  insufficiency  of  the 
sum  or  any  similar  ground ;  objections  arising  from  the  form 
of  the  tender  are  considered  as  waived,  and  cannot  afterwards 
be  insisted  upon,  (g-) 

*The  tender  should  be  in  money  made  lawful  by  the  State  in 


of  $40,  -which  he  tendered,  but  required  a 
receipt  in  full  of  all  demands,  Tlie  credi- 
tor refused  to  give  this,  as  the  note  was 
still  unpaid,  but  offered  to  give  a  receipt 
in  full  of  all  accounts ;  whereupon  the  ten- 
der was  withdrawn.  Parker,  C.  J.,  said, 
—  "  The  defendant  lost  the  benefit  of  his 
tender  by  insisting  on  a  receipt  in  fall  of 
all  demands,  which  the  plaintiff  was  not 
obliged  to  give  him.  The  defendant 
should  have  relied  on  his  tender  and  upon 
proof  at  the  trial  that  no  more  was  due. 
But  he  withdrew  the  tender,  because  the 
plaintiff  would  not  comply  with  the  terms 
which  accompanied  it.  This  cannot  he 
deemed  a  lawful  tender,  and  according  to 
the  agreement  of  the  parties,  judgment 
must  be  entered  for  the  plaintiff  for  the 
balance  of  his  account  and  for  his  costs." 
And  see  Loring  v.  Cooke,  3  Pick.  48. 
Wood  V.  Hitchcock,  20  Wend.  47,  is  a 
strong  case  to  this  point.  It  is  there  held 
that  a  tender  of  money  in  payment  of  a 
debt  to  be  available  must  be  without 
qualification,  i.  e.,  there  must  not  be  any 
thing  raising  the  implication  tliat  the 
debtor  intended  to  cut  off  or  bar  a  claim 
for  any  amount  beyond  the  sum  tendered ; 
and  it  was  accordingly  held  in  this  case 
tliiit  tlie  tender  of  a  sum  of  money  in  full 
disriiiiri/e  of  all  demands  of  the  ircditor 
was  not  good.  And  (_'omri,  J.,  said  :  — 
"  Very  likely  the  defendant  wlicn  he 
made  the  tender  owed  the  plaintiff  in  the 
whole  more  tlian  eiglity-hvc  dollars,  but 
has  succeeded,  by  raising  technical  diffi- 
culties, in  reducing  the  report  to  that  sum. 
Independent  of  .that,  however,  the  tender 
was  defective.  It  was  clearly  a  tender  to 
be  accepted  as  tlie  whole  balance  due, 
which  is  liolden  bad  by  all  the  books. 
The  tender  was  also  bad,  because  the  de- 
fendant would  not  allow  that  he  was  even 
liable  to  the  full  amount  of  what  he  ten- 
dered. His  act  was  within  the  rule  wliich 
says  he  shall  not  make  a  protest  against 
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his  liability.  He  must  also  avoid  all 
counter  claim,  as  of  a  set-off  against  part 
of  the  debt  due.  That  this  defendant  in- 
tended to  impose  the  terras  or  raise  the 
inference  that  the  acceptance  of  the  money 
should  be  in  full,  and  thus  conclude  the 
plaintiff  against  litigating  all  further  or 
other  claim,  the  referees  were  certainly 
entitled  to  say.  That  the  defendant  in- 
tended to  question  his  liability  to  part  of 
the  amount  tendered  is  equally  obvious, 
and  his  object  was  at  the  same  time  to 
adjust  his  counter  claim.  It  is  not  of  the 
nature  of  a  tender  to  make  conditions, 
terms,  or  qualifications,  but  simply  to 
pay  the  sum  tendered,  as  for  an  admitted 
debt.  Interlarding  any  other  object  will 
always  defeat  the  effect  of  the  act  as  a 
tender.  Even  demanding  a  receipt,  or  an 
intimation  tliat  it  is  expected,  as  by  ask- 
ing '  Have  you  got  a  receipt,'  will  vitiate. 
The  demand  of  a  receipt  in  full  would  of 
course  be  inadmissible."  The  reason  of 
this  rule  is  obvious  where  the  debtor  does 
not  in  fact  tender  all  that  is  due ;  for  if  a 
debtor  tenders  a  certain  sum  as  all  that  is 
due,  and  the  creditor  receives  it,  under 
these  circumstances  it  might  compromise 
his  rights  in  seeking  to  recover  more  ;  but 
if  the  same  sum  was  tendered  uncondition- 
ally, no  such  effect  could  follow.  Sutton 
o.  'Hawkins,  8  C.  &  P.  259.  The  reason 
why  a  tender  has  so  often  been  held  in- 
valid, when  a  receipt  in  full  was  demand- 
ed, seems  not  to  have  been  merely  because 
a  receipt  was  asked  for,  but  rather  because 
a  part  was  offered  in  full  payment.  See 
Cheminant  v.  Thornton,  2  C.  &P.  50; 
Peacock  v.  Dickerson,  2  0.  &  P.  51,  n. 
It  is  believed  tliiit  no  case  has  gone  so  far 
as  to  hold  that  a  tender  would  be  bad 
because  a  receipt  for  the  sum  tendered  was 
requested. 

((/)  Cole  V.  Blake,  Peakc,  179;  Rich- 
ardson V.  Jackson,  8  M.  &  W.  298 ;  Bull 
V.  Piu-ker,  2  Dowl.  N.  S.  345. 
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which  it  is  offered.  (A)  But  if  it  be  offered  in  bank-bills  which 
are  current  and  good,  and  there  is  no  objection  to  them  at  the 
time  on  the  ground  that  they  are  not  money,  it  will  be  consid- 
ered so  far  an  objection  of  form,  that  it  cannot  afterwards  be 
advanced,  (i) 

By  a  tender  is  meant,  not  merely  that  the  debtor  was  once 
ready  and  willing  to  pay,  but  that  he  has  always  been  so  and 
still  is.  The  effect  of  it  will  therefore  be  destroyed  if  the  credi- 
tor can  show  a  demand  by  him  of  the  proper  fulfilment  of  the 
contract,  at  the  proper  time,  and  a  refusal  by  the  debtor,  (j) 
But  if  the  demand  is  for  more  than  the  sum  tendered,  it  will 
not  avoid  the  tender,  (k)  A  demand  and  refusal  may  in  some 
cases  have  the  effect  of  annulling  a  tender,  even  if  they  take 
place  before  the  tender  was  made  ;  although,  as  has  been  said, 
generally,  in  this  country  a  tender  is  valid  and  effectual  if  made 
at  any  time  after  a  debt  is  due. 


2.   Of  the  tender  of  chattels. 

The  thing  to  be  tendered  may  not  be  money,  but  some  spe- 
cific article ;  and  the  law  in  relation  to  the  delivery  of  these 
under  a  contract  has  been  much  discussed,  and  is  not  perhaps 
yet  quite  settled.  We  have  alluded  to  some  of  the  questions 
which  this  topic  presetits,  when  speaking  of  sales  of  chattels. 
Others  remain  to  be  considered. 

It  iriay  be  considered  as  settled,  that  acts  which  would  con- 
stitute a  sufficient  tender  of  money,  will  not  always  have  *this 
effect  in  relation  to  chattels.  Thus,  if  one  who  is  bound  to  pay 
money  to  another  at  a  certain  time  and  place,  is  there  with  the 
money  in  his  pocket  for  the  purpose  of  paying  it,  and  is  pre- 
vented from  paying  it  only  by  the  absence  of  the  payee,  this 

(h)  Wade's  case,   5  Rep.   114;  Hallo-         ( j)  Dixon  v.  Clark,  5  C.  B.  365;  and 
well  V.  Howard,  13  Mass.  235  ;  Moody  v.     see  Cotton  v.  Grodwiu,  7  M.  &  W.  147. 
Mahurin,  4  New  H.  li.  296.  (k)  Thetford  v.  Hubbard,  22  Vermont, , 

(i)  This  may  be  fairly  inferred  from  the  440.  Certdinly  not,  if  the  demand  is  for 
case  of  Warren  v.  Mains,  7  Johns.  476 ;  .  more  than  the  real  debt,  although  the  ex- 
and  see  Ball  v.  Stanley,  5  Yerger,  199  ;  cess  was  for  another  debt  truly  due. 
Wheeler  w.  Knaggs,  8  Ohio,  172  ;  Brown  Dixon  v.  Clark,  5  C.  B.  378.  And  see 
V.  Dysinger,  1  Rawle,  408 ;  Snow  v.  Brandon  v.  Newington,  3  Q.  B.  Kep. 
Perry,  9  Pick.  542 ;,  Towson  y.  Havre-de-  915;  Hesketh  v.  Pawcett,  11  M.  &  W. 
Grace  Bank,"  6  H.  &  John.  53.  356;    apparently    overruling    Tyler    ».  . 

Bland,  9  M.  &  W.  338. 
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has  the  full  effect  of  a  tender.  (/)  But  if  he  is  bound  to  deliver 
chattels  at  a  particular  time  and  place,  it  may  not  be  enough  if 
he  has  them  there.  They  may  be  mingled  with  others  of  the 
like  kind  which  he  is  not  to  deliver.  Or  they  may  need  sorrie 
act  of  separation,  or  identification,  or  completion,  before  they 
could  become  the  property  of  the  other  party,  {m)  ■  As  in  sales, 


(I)    Gilmore    v.   Holt,    4    Pick.    258; 
Southworth  i\  Smith,  7  Cusli.  391. 

(m)  Veazy  r.  Harmony,  7  Greenl. 
(Bennett's  Ed.)  91  ;  'Wymany.  Winslow, 
2  Fairf.  398  ;  Luliallistcr  v.  Nash,  24 
Maine,  316  ;  Bates  v.  Churchill,  32  Maine, 
31  ;  Bates  v.  Bates,  Walker,  401  ;  New- 
ton i\  Galbraith,  5  Johns.  119.  In  this 
last  ease  a  note  was  payable  in  produce  at 
the  maker's  house.  The  defendant  ]jlead- 
ed  payment,-  and  proved  that  he  had  hay 
in  his  liarn,  and  was  there  ready  to  pay, 
and  the  plaintiff  did  not  conic  for  it.  He 
did  not  prove  how  much  he  had,  nor  its 
Talue.  Held  no  p.ayment,  nor  tender.  So 
in  Barney  r.  Bliss,  1  1).  Chipman,  399, 
the  Supreme  Court  of  Vermont  held  that  a 
plea  that  the  debtor  had  the  property  ready 
at  the  time  and  place,  and  there  remained 
through  the  day,  ready  to  deliver  it,  but 
that  the  creditor  did  not  attend  to  receive 
.it,  and  that  the  pro]icrty  is  still  ready  for 
the  creditor,  if  he  will  receive  it,  was  not 
•sufficient  to  discliarf,'e  the  contract,  and 
vest  the  jiroperty  in  the  payee.  Thd 
debtor  ought  to  have  gone  further,  and  set 
apart  the  chattels  [boards]  so  that  the 
pavee  could  have  identified  and  taken 
them.  .See  also,  Barns  u.  Graham,  4 
.Cowen,  452  ;  Smith  c.  Loomis,  7  Conn. 
110.  This  last  case  denies  to  be  sound 
Jaw  the  ease  of  Robbins  v.  Luce,  4  Mass. 
474,  in  which  the  defendant  had  contracted 
to  deliver  the  plaintiff  27  ash  barrels,  at 
the  defendant's  dwelling-house,  on  the 
20th  Sept.,  1804.  Being  sued  on  the 
contract,  the  defendant  pleaded  in  bar 
that  on  the  day  he  had  the  said  27  barrels 
at  his  dwelling-house  rf<idij  to  be  delivered, 
and  had  always  had  the  same  ready  for 
delivery.  The  plea  did  not  aver  that  the 
plaintiff  was  not  there  to  receive  them,  buf 
the  plea  was  still  held  good  on  special 
demurrer.  See  also,  Robinson  v.  Batch- 
elder,  4  N.  H.  40 ;  and  Brown  o.  Berry, 
14  N.  H.  459,  which  tends  to  support 
Robbins  c.  Luce.  In  M'Connel  v.  Hall, 
Brayton,  223,  the  Supreme  Court  of  Ver- 
mont held  that  a  promise  to  piiy  the  plain- 
tiff a  wagon  to  be  delivered  at  the  defend- 
ant's store,  was  not  complied  with  by  the 
fact  that  the  defendant  had  the  wagon  at 
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the  time  and  place  ready  to  be  delivered, 
according  to  the  contract.  But  the  ques-. 
tion  here  arose  under  the  general  issue,  and 
the  court  held  that  the  fact  of  readiness 
and  willingness  did  not  support  the  fact 
of  pai^tnettt  or  discharge  of  the  contract,  but 
the  case  does  not  decide  that  the  defend- 
ant, had  he  pleaded  in  bar,  that  he  was 
ready  at  the  time  and  place  to  deliver  the 
wagon,  and  that  the  plaintiff  was  not 
there  to  recci\e  it,  must  have  also  proved 
that  he  so  designated  and  set  apart  the 
wagon,  as  to  vest  the  property  in  the 
plaintiff.  The  same  distinction  between 
the  defence  of  payment,  and  a  defence 
founded  upon  special  matter  pleaded  in 
bar,  was  recognized  in  the  subsequent 
case  of  Downer  v.  Sinclair,  15  Vcrrhont, 
495.  There  the  defendant  had  agreed  to 
deliver  at  his  shop,  and  the  plaintiff  had 
agi'eed  to  receive  certiiin  "  winnowing 
mills "  ill  discharge  of  a  debt.  A  part 
had  been  delivered  and  received  at  said 
shop,  and  their  value  indorsed  on  the 
claim.  On  the  day  the  remainder  were 
due  the  plaintiff  called  at  the  defendant's 
shop  for  tlieni,  but  did  not  find  the  defend- 
ant at  home,  and  went  away  without  mak- 
ing any  demand.  On  the  same  day  the 
defendant  returned,  and  being  informed 
what  had  taken  place,  set  apart  for  the 
plaintiff  the  number  of  mills  requisite  to 
complete  the  contract.  These  mills  had 
ever  since  remained  so  set  apart ;  the 
plaintiff  never  called  again,  but  brought 
suit  upon  his  original  claim.  The  court 
held  that  these  facts  would  not  support  a 
plea  of  payment,  since  they  were  not  given 
and  receivi'd  by  the  creditor,  but  that  they 
would  be  a  special  defence  to  the  action, 
and  gave  judgment  for  the  defendant. 
See  Mattison  v.  "Wescott,  13  Vermont, 
258  ;  Gilman  r.  Moore,  14  Vermont,  457. 
But  if  a  plea  of  readiness  and  willingness 
to  perform,  amounts  to  a  defence,  the  plea 
should  bo  full  and  positive ;  it  should 
leave  nothing  open  to  inference.  Thus  in 
Savaiy  r.  Goe,  3  Wash.  C.  C.  140,  the 
contract  was  to  deliver  to  the  plaintiff  a 
quantity  of  whiskey  in  the  month  of  May, 
1809.  The  defendant  being'  sued  on  the 
contract,  pleaded  that  he  was  ready  and 
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the  property  in  chattels  does  not  pass  *while  any  such  act 
remains  to  be  done,  so,  if  there  be  an  obligation  to  deliver 
these  articles,  it  may  be  said  as  a  general  rule,  that  the  obliga- 
tion is  not  discharged  so  long  as  any  thing  is  left  undone  which 
would  prevent  the  property  from  passing  under  a  sale.  That 
is,  it  is  no  tender,  unless  so  much  is  done  that  the  other  party 
has  nothing  to  do  but  signify  his  acceptance  in  order  to  make 
the  property  in  the  chattels  vest  at  once  in  him.  An  exception 
would  doubtless  be  made  to  this  rule,  in  reference  to  chattels 
which  could  be  ascertained  and  specified  by  Weight,  measure,  or 
number.  If  one  bound  to  deliver  twenty  bushels  of  wheat  at  a 
certain  time  and  place,  came  there  with  fifty  bushels  in  his 
wagon,  all  of  the  same  quality,  and  in  one  mass,  with  the  piir- 
pose  of  measuring  out  twenty  bushels  ;  and  was  prevented  from 
doing  so  only  by  the  absence  of  the  promisee,  this  must  be  a 
sufEcient  tender.  It  is  not  necessary  that  the  chattels  should 
be  so  discriminated  that  they  might  be  described  and  identified 
with  the  accuracy  necessary  for  a  declaration  in  trover,  because, 
except  in  some  instances  to  be  spoken  of  presently,  the  prom- 
isee does  not  acquire  property  in  the  chattels  by  a  tender  of 
them  which  he  does  not  accept.  He  may  still  sue  on  the  con- 
tract ;  and  to  this  action  the  promisor  may  plead  a  tender,  and 
"  that  he  always  has  been  and  now  is  ready"  to  deliver  the 
same  ;  and  then  the  promisee  may  take  the  goods  and  they  be- 
come his  property,  and  the  contract  is  discharged.  But  the 
promisor  need  not  plead  the  tender  unless  he  choose  to  do  so. 
He  may  waive  it,  and  then  the  promisee  recovers  *only  damages 
for  the  breach  of  4he  contract,  and  acquires  no  property  in  the 
chattels. 

When  a  tender  is  pleaded  with  a  profert,  the  defendant  should 
have  the  article  with  him  in  court.  But  this  would  be  some- 
times inconvenient,  in  the  case  of  very  bulky  articles,  and  some- 
times impossible.  A  reasonable  construction  is  therefore  given 
to  this  requirement ;  and  it  is  sufficient  if  the  defendant  be  in 

'  willing  at  the  time  and  place  agreed  upon  that  the  defendant  was  at  the  place,  in  per- 

to  deliver  the  wliiskey,  according  to  the  son  or  by  agent,  ready  and  prepared  to 

terms  of  the  contract ;  but  that  the  plain-  deliver  the  whiskey,  and  for  this  omission 

tiff  was  not  then  and  there  ready  to  ac-  the  plea  was  held  insufficient. 


c6pt  the  sajne ;  but  the  plea  did  not  state 
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actual  possession  of  the  article,  and  ready  to  make  immediate 
delivery  to  the  plaintiff,  in  a  manner  reasonably  convenient  to 
him.  («)  In  such  case,  however,  it  should  be  averred  in  the  plea 
that  the  thing  cannot,  by  reason  of  its  weight,  conveniently  be 
brought  into  court,  (o) 

The  tender  must  be  equally  unconditional  as  if  of  money.  It 
may  be  made  to  an  agent,  or  by  an  agent ;  but  if  the  agent  of 
the  deliverer  has  orders  to  deliver  the  chattels  to  the  receiver, 
only  if  he  will  cancel  and  deliver  up  the  contract,  this  is  not  a 
tender,  although  Such  agent  had  the  chattels  at  the  proper  time 
and  place,  (p) 

It  is  a  good  defence  pro  tanlo  in  such  a  contract,  that  the 
plaintiff  accepted  a  part  of  the  articles  before  the  day  specified  ■ 
in  the  contract ;  {q)  or  that  there  was  an  agreement  between 
the  parties,  which  may  be  by  parol,  that  the  chattels  should  be 
delivered  at  another  time  and  place,  and  that  the  plaintiff  was 
there,  wholly  ready  to  deliver  them,  (r)  Or  that  the  defendant 
knew  that  the  articles  were  delivered  at  another  time  and  place, 
and  did  not  dissent  or  object,  (s) 

Generally,  if  no  time  or  place  be  specified,  the  articles  are  to 
be  delivered  where  they  are  at  the  time  of  the  contract,  (t) 
'unless  collateral  circumstances  designate  a  different  place,  (m) 

(n)  Bro.  Abr.  tit.  Tout  temps  prist,  pi.  wasgiyen  by  the  owner  of  a  saw-mill,  pay- 
3 ;  2  Rol.  Abr.  524.  able  in  lumber,  when  called  for.     It  was 
(o)  Id.  hold  to  be  payable  at  the  maker's  mill,  and 
(p)  Robinson  v.  Batchelder,  4  N.  H.  40.  that  a  special  demand  there  was  necessary 
(7)  Id.  to  fix  the  maker,  unless  he  had  waived 
(r)  Id.  the  necessity  thereof, 
(s)  Flagg  V.  Dryden,  7  Pick.  53.  (u)  Thus  in  Bronson  v.  Gleason,  7  Bar- 
(t)  Bronson  v.  Gleason,  7  Barbour,  472 ;  hour,  472,  while  ^he  general  rule  was  ad- 
Ban-  c.  Myers,  3  Watts  &  Serg.  295,  a  sale  mitted,  tliat  the  store  of  the  merchant,  the 
of  2,000   mulben-y  trees.     The  reason  is  shop  of  the  mechanic,  or  manufacturer, 
that  the  party  to  receive  is  to  be  the  actor,  and  the  farm  or  granary  of  the  farmer,  is 
by  going  to  demand  the  articles  I  and  until  the  place  of  delivery  when  tlic  contract  is 
then,  the  other  party  is  not  in  default  by  silent  on  the  subject ;  this  rale  was  held 
omitting  to  tender  them.   See  also,  Thax-  inapplicable  when  the  collateral  circum- 
ton  V,  Edwards,  1  Stewart,  524  ;  JIcMuny  stances  indicated  a  different  place.    It  was 
V.  The  State,  6  Alabama,  326 ;  Minor  v.  there  held  that  where  goods  are  a  subject 
Michie,  Walker,  24 ;  Chambers  v.  Winn,  of  general  commerce,  and  are  pm-chased 
H.ardin,  80,   n. ;  Dandridge  r.  Harris,  1  in  large  quantities  for  reshipment,  and  the 
W.ash.  328.     A  note  payable  in  specific  purchaser  resides  at  the  place  of  reship- 
articles,  without  mentioning  time  or  place,  ment,  and  has  there  a  storehouse  and  dpck 
is  payable  only  on  demand,  and  should  be  for  that  purpose,  a  contract  to  deliver  such 
demanded  at  the  place  where  the  property  purchaser  "400  ban-els  of  salt  in  good  or- 
is.     Lobdell   u.   Hopkins,  5    Cow.    518.  (^er,  before  the  first  of  November,"  meant 
Vance   v.  Bloomer,  20  Wend.  196.     In  a  delivery  at  the  pui'chaser's  place  of  resi- 
Eice  V.  Churchill,  2  Denio,  145,  a  note  dence. 
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If  the  time  be  fixed,  {v)  but  not  the  place,  then  it  will  be  pre- 
sumed that  the  deliverer  was  to  bring  the  articles  to  the  receiver 
at  that  time,  and  for  that  purpose  he  must  go  with  the  chattels 
to  the  residence  of  the  receiver,  (w)  unless  something  in  their 
very  nature  or  use,  or  some  other  circumstances  of  equivalent 
force,  distinctly  implies  that  they  are  to  be^  left  at  some  other 
place,  (x)  And  it  may  happen,  from  the  cumbrousness  of  the 
chattels,  or  other  circumstances,  that  it  is  obviously  reasonable 
and  just  for  the  deliverer  to  ascertain  from  the  receiver,  long 
enough  beforehand,  where  they  shall  be  delivered  ;  and  then  he 
will  be  held  to  this  as  a  legal  obligation,  (y)  So  too,  in  such  a 
case,  the  receiver  would  *have  the  right  to  designate  to  the  de- 
liverer, a  reasonable  time  beforehand,  a  place  of  delivery  reason- 
ably convenient  to  both  parties,  and  the  deliverer  would  be 
bound  by  such  durection.  (2)  If  no  place  is  indicated,  and  the 
deliverer  is  not  in  fault  in  this,  he  may  deliver  the  chattels  to 
the  receiver,  in  person,  at  any  place  which  is  reasonably  con- 
venient, (a)  And  if  the  deliverer  be  under  an  obligation  to 
seek  or  notify  the  receiver,  he  need  not  follow  him  out  of  the 


(v)  If  the  time  fall  on  Sunday,  tender 
on  Monday  is  good.  Ban'ett  v.  Allen,  10 
Ohio,  426  ;  Stebbins  v.  Leowolf,  3  Cush. 
137 ;  Sands  v.  Lyon,  18  Conn.  18  ;  Avery 
V.  Stewart,  2  id.  69 ;  Salter  v.  Burt,  20 
Wend.  205.  —  Questions  often  arise  as  to 
the  time  of  day  at  which  a  tender  may,  or 
must  be  made.  It  seems  that  the  debtor 
must  have  the  property  at  the  place  agreed 
upon,  at  the  last  convenient  hour  of  that 
day.  See  Tieman  v.  Napier,  5  Yerger, 
410;  Aldrich  v.  Albee,  1  Greenl.  E. 
(Bennett's  Ed.)  120;  Savary  v.  Goe,  3 
Wash.  C.  C.  R.  140.  Unless  by  the  acts 
of  the  parties  this  is  waived.  In^ Sweet  w. 
Harding,  19  Vermont,  587,  a  note  was 
payable  in  grain,  "  in  January."  Tender 
was  made  early  in  the  evening  of  the  last 
day  of  that  month,' fiui  the  payee  was  absent. 
The  tender  or  separation  of  the  grain  was 
at  the  debtor's  own  dwelling-house,  (where 
by  the  contract  it  was  to  be  delivered, )  and 
the  payee  did  not  know  of  it.  The  tender 
was  held  to  be  too  late,  and  no  defence  to 
the  contract.  But  rent  may  be  tendered 
to  the  lessor  personally  on  the  evening  it 
falls  due.  Id.  .^hd  see  Startup  v.  Mac- 
donald,  2  Scott,  N.  E.  485. 

(w)  Barr  v.  Myers,  3  Watts  &  Serg. 
295 ;  Roberts  v.  Beatty,  2  Penn.  63.     In 


such  cases  the  creditor  has  the  right  to 
appoint  the  place  of  delivery.  Aldi-ich  v. 
Albee,  1  Greenl.  E.  (Bennett's  Ed.)  120. 

(x)  If  the  time  be  fixed,  and  by  the  con- 
tract, the  payee  has  his  election  of  the 
place,  he  must  notify  the  payor  of  his  elec- 
tion in  a  reasonable  time  before  the  day  of 
payment,  or  the  payor  may  tender  the  ar- 
ticles at  any  reasonable  place,  and  notify 
the  payee  thereof  The  right  of  the  payee 
to  elect  the  place  of  deUveiy  in  such  cases, 
is  not  a  condition  precedent,  but  a  mere 
privilege,  which  he  may  waive  by  a  neglect 
to  exercise  it.  Peck  v.  Hubbard,  11  Ver- 
mont, 612  ;  overruling  Bassett  i'.  Kenie,  1 
Leon.  69 ;  and  see  Taylor  i'.  Gallup,  8 
Vei-mont,  340 ;  Townsend  u. Wells,  3  Day, 
32?;  Eussell  v.  Onnsbee,  10  Vcnnont, 
274;  Livingston  v.  Miller,  1  Kern.  80. 
And  see  Gilbert  v.  Danforth,  2  Seld.  585. 

(y)  Co.  Litt.  210,  b. ;  Barr  v.  Myers,  3 
W.  &  S.  295  ;  Howard  v.  Miner,  20  Maine, 
325;  Bixby  v.  Whitney,  5  Greenl.  192; 
Bean  v.  Simpson,  16  Maine,  49  ;  Mingus 
V.  Pritchet,  3  Dev.  78 ;  Eoberts  v.  Beatty, 
2  Penn.  63. 

(z)  Howard  v.  Miner,  20  Maine,  325 
Aldrich  V.  Albee,  1  Greenl.  120. 

(a)  Howard  v.  Miner,  20  Maine,  325. 
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State  for  this  purpose,  for  he  is  only  bound  to  reasonable  dili- 
gence and  efforts.  .(6)  And  if  the  receiver  refuses  or  neglects  to 
appoint  a  place,  or  purposely  avoids  receiving  notice  of  a  place, 
the  deliverer  may  appoint  any  place,  with  a  reasonable  regard 
to  the  convenience  of  the  other  party,  and  there  deliver  thef 
articles,  (c)  But  though  he  is  not  obliged  to  follow  the  receiver 
out  of  the  State,  yet  if  the  receiver  live  out  of  the  State,  or  even 
out  of  the  United  States,  this  perhaps  does  not  exempt  him 
from  the  obligation  of  inquiring  from  him  where  the'  chattels 
shall  be  delivered ;  {d)  and  the  same  rule  seems  to  hold  if  the 
promisor  lives  out  of  the  United  States  and  the  promisee 
within,  (e) 

If  no  expression  used  by  the  parties,  and  nothing  in  the  nature 
of  the  goods  or  the  circumstances  of  the  case  controls  the  pre- 
sumption, then  the  place  where  the  promise  is  made  is  the  place 
where  it  should  be  performed.  Nor  will  an  action  be  maintain- 
able upon  such  a  promise,  without  evidence  that  the  promisee 
was  ready  at  that  place  and  at  the  proper  time  to  receive  the 
chattel,  or  that  the  promisor  was  unable  to  deliver  it  at  that 
place  and  time.  (/)  The  plaintiff  must  *show  a  demand,  or  a 
readiness  to  receive,  and  notice  equivalent  to  a  demand,  or  else 
that  the  demand  must  have  been  nugatory,  because  the  defen'd- 
ant  could  not  have  complied  with  it. 

If  the  promise  be  to  pay  money  at  a  certain  time,  or  deliver 
certain  chattels,  it  is  a  promise  in  the  alternative ;  and  the  al- 
ternative belongs  to  the  promisor,  (g)     He  may  do  either  the 

{b)  Co.  Litt.  210;  Smith  v.  Smith,  25  may  recover  tlie   amount   of  his  note  in 

Wend.  405,  2  Hill,  351 ;  Howard  v.  Miner,  money.     Fleming  v.  Potter,  7  Watts,  380. 

20  Maine,  325.  And  see  Thomas  v.  Eoosa,  7  Johns.  R. 

(c)  Id.  461 ;    Townscnd  v.  Wells,  3  Day,  327  ; 

(d)  Bixby  v.  Whitney,  5  Greenl.   R.     White  i*.  Perloy,  15  Maine,  470;  Games  . 
(Bennett's  Ed.)  192.  v.  Manning,  2  Greene,  251. 

■(e)  Wliite  V.  Pcrley,  15  Maine,  470.  -But  (g)  A  promise  to  pay  a  certain  sum  in 

gna'n>  if  the  two  preceding  cases  can  bo  money,  at  a  CL'rtalutime,  but  "  whi<'li  may 

reconciled  with  the  cases  and  autliorities  be  discharged  in  good  leather,"  is  a  condi- 

citcd  supra,  n.  (6. )  tional  contract,  leaving  the  debtor  the  option 

(/)  But  in  a  note  payable  in  specific  ar-  of  paying  in  that  manner  if  he  elect,  at  the 

tides  at  acertdin  time  and  place,  it  has  been  time  of  payment.     It  is  a  condition  for  the 

held  the  plauitiff  may  maintain  his  action  debtor's  benefit,  and  he  should  notify  the 

without  proving  a  demand  at  the  time  and  other  party  of  his  desire  to  pay  in  leather, 

place,     if  the  defendant  was  there  ready  or  the  right  to  the  money  becomes  ahso- 

and  willing  to  comply  with  the  contract,  lute.     Plowman  v.  MftLane,  7  Ala.  775. 

that  might  be  a  good  defence  to  the  action;  If  the  leather  rises  in  value,  the  debtor  is 

but  that  must  come  in  by  way  of  defence  ;  not  bound  to  pay  in  that  article.     lb.     If 

and  on  failure  of  such  proof,  the  plaintiff  the  specific  property  is  not  delivered  at  the 
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oae  or  the  other,  at  his  election ;  nor  need  he  make  his  election 
until  the  time  when  the  promise  is  to  be  performed ;  but  after 
that  day  has  passed  without  election  on  his  part;  the  promisee , 
has  an  absolute  right  to  the  money,  and  may  bring  his  action 
for  it.  (/;.) 

A  contract  to  deliver  a  certain  quantity  of  merchandise  at  a 
certain  time,  means,  of  course,  to  deliver  the  whole  then;  (i) 
and  such  is  its  meaning,  though  th'e  delivery  is  to  be  made  on 
an  event  which  may  happen  at  one  time  as  to  one  part,  and  at 
another  time  as  to  another  ;  as  on  its  arrival  at  a  certain  port ; 
for  if  a  part  only  arrives  there,  the  promisor  *is  not  bound 
to  deliver,  [j)  nor  if  he  tenders  is  the  promisee  bound  to 
receive,  such  part.  The  contract  is  entire,  and  the  obligation  of 
each  party  is  entire.  But  as  it  is  certainly  competent  for  them 
to  contract  that  a  part  shall  be  delivered  at  one  time,  and  a  part 
at  another,  so  this  construction  may  be  given  to  a  contract, 
either  by  its  express  terms,  or  by  such  facts  and  circumstances 
in  the  transaction,  or  in  the  nature  of  the  chattels  to  be  deliv- 
ered, as  would  distinctly  indicate  this  as  the  meaning  and  in- 
tention of  the  parties.  « 

Whenever  chattels  are  deliverable  by  contract  on  a  demand, 
this  demand  must  be  reasonable ;  that  is,  reasonable  in  time, 
and  place,  and 'manner,  {k)     And  the  conduct  of  the  promisor 

time  and  place  agreed  upon,  and   this  And  see  Roberts  v.  Beatty,  2  Pcnn.  63 ; 

without  the  fault  of  the  payee,  his  right  to  Wiley  v.  Shoemak,  2  Greene,  205  ;  Church 

recover  the  money  is  absolute.    Stewart  v.  v.  ITeterow,  2  Penn.  301 ;  Vanhooser  v. 

Donelly,  4  Yerger,  177.     And  the  payee  Logan,  3  Scam.  389  ;  Elkins  v.  Parkhurst, 

is  not  bound  to  receive  the  property  before  17   Verm.  105.      If  a  promise  be  in  the 

the  day  of  payment.     Orr  i'.  Williams,  5  alternative  to  deliver  one  article   at  one 

Humph.  423.     In  Gilman  v.  Moore,  14  place,  or  another  article  at  another  place, 

Vermont,  457,  the  note  was  payable  "in  at  the  election  of  the  debtor,  he  ought  to 

the  month  of  February ; "   the  property  give  the  creditor  reasonable  notice  of  his 

was  set  apart  on  the  last  day  of  January,  election.      Aldrich  v.  Albee,   1    Greenl. 

and  kept  there  in  a  suitable  condition  from  (Bennett's  Ed.)  120. 
that  time  through^he  month  of  February.         (i)  Roberts  v.  Beatty,  2  Penn.  63.     If 

The  tender  was  adjudged  sufficient  to  pass  however  the  party  accepts  a  part  without 

the  property  and  extinguish  the  debt.  objection,  he  thereby  disaffirms  the  entirety 

(A)  Townsend  v.  Wells,  3  Day,  327.  of  the  contract,  and  is  liable  to  pay  for  so 

This  was  an  action  on  a  note  for  $80,  pay-  much  as   he   receives,  id. ;    Oxeudale  v. 

able  in  ram,  sugar,  or  molasses,  at  the  WethoreU,   9   B.   &    C.   386;   Booth  v. 

election  of  the  payee,  within   eight  days  Tyson,  15  Verm.  515;  Bowker  )•.  Hoyt, 

after  date.    It  was  hdd  not  necessary  to  18  Pick.  555.    Deducting,  it  seems,  any 

prove  that  the  payee  made  his  election  and  damage  sustained  by  the  non-fulfilment  of 

gave  notice  thereof  to  the  maker,  but  that  the  contract.    lb.     And  see  ante,  p.  32,  et 

if  the  defendant  did  not  tender  either  of  the  seq. 

articles  within  eight  days,  he  became  im-        (j)  Russell  v.  Nicoll,  3  Wend.  112. 
mediately  liable  on    his  note,  and   the        [k)  Higgins  v.  Emmons,  5  Conn.  76. 
amount  might  be  recov^ied  in  money. 
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will  always  receive  a  reasonable  construction.  Thus,  in  gen- 
eral, if  a  proper  demand  be  made  upon  him,  his  silence  will  be 
held  equivalent  to  a  refusal  to  deliver  the  chattels.  (Z)  And  by 
application  of  the  same  universal  principle,  all  the  obligations 
of  both  parties  receive  a  reasonable  construction.  Thus,  if  the 
promise  be  to  do  within  a  certain  time  a  certain  amount  of 
labor  on  materials  furnished,  they  must  be  furnished  in  season 
to  permit  that  work  to  be  done  within  that  time,  by  reasonable 
exertions,  (m)  And  if  certain  work  is  to  be  done,  that  certain 
other  work  may  be  done,  all  to  be  completed  and  the  whole 
delivered  within  a  certain  period,  the  work  first  to  be  done, 
must  be  finished  early  enough  to  permit  the  other  work  to  be 
done  in  season,  (m) 

If  by  the  terms  of  the  contract,  certain  specific  articles  are  to 
DC  delivered  at  a  certain  ivne  and  place,  in  payment  of  an  ex- 
isting debt,  this  contract  is  ully  discharged,  and  the  debt  is 
paid,  by  a  complete  and  ega.  tender  of  the  articles  at  the  time 
and  place,  although  the  promisee  was  not  there  to  receive  them, 
and  no  action  can  be  thereafter  maintained  on  *the  contract,  (o) 


(/)  Higgins  V.  Emmons,  5  Conn.  76. 
And  see  Diinlap  v.  Hunting,  2  Denio, 
643. 

(m)  Clement  v.  Clement,  8  N.  H.  210. 
So  where  the  debtor  was  to  deliver  at  his 
factory  a  certain  quantity  of  salt,  to  be 
packed  in  barrels ;  which  were  to  be  deliv- 
ered at  the  factory  by  the  creditor,  but 
which  was  not  done  in  due  time,  the  court 
held  that  the  debtor  was  not  bound  to  de- 
liver the  salt  in  bulk,  at  least,  not  unless  be 
had  received  notice  that  the  creditor  waived 
the  packing  of  the  salt,  and  would  receive 
the  salt  in  bulk,  in  full  discharge  of  the 
contract.  Goodwin  v.  Holbrook,  4  Wend. 
•377. 

(n)  Clement  r.  Clement,  8  N.  H.  210. 

(o)  Mitchell  r,.  Merrill,  2  Blackf.  87  ; 
Slingeriand  i'.  Morse,  8  Johns.  474.  In 
this  last  ease  the  time  of  the  delivery  was 
rendered  certain  by  the  contract,  but  no 
place.  The  debtor  tendered  the  property 
at  the  place  ^^here  it  was,  (it  being  cum- 
lirous  articles)  but  the  creditor  refused  to 
receive  it  tljei*e,  and  then  appointed  another 
place,  but  the  same  not  being  delivered, 
he  brought  his  action  on  the  contract, 
which  was  either  to  deliver  the  property  or 
pay  a  certain  sum  of  money.  The  tender 
was  held  to  be  a  bar  to  the  action,  and  the 
creditor  was  held  bound  to  resort  t«  the 
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specific  articles  tendered,  and  to  the  per- 
son in  wliose  possession  they  were.  See 
also,  Curtiss  r.  Greenljanks,  24  Vermont, 
536  ;  Zinn  v.  Rowley,  4  Barr,  1 69  ;  Games 
V.  Mannings  2  Greene,  254  ;  GaiTard  v. 
Zacheiriah,  1  Stewart,  272,  is  to  the  same 
effect.  Case  v.  Green,  5  Watts,  262,  is  a 
strong  ease  to  the  same  point.  There  the 
creditor  was  prevented  by  sickness  from 
attending  at  the  time  and  place  designated 
to  receive  the  articles.  The  debtor  had 
the  property  there  and  left  it  on  the 
ground.  The  creditor  afterwards  brought 
suit  on  the  contract,  and  the. tender  w  as 
held  a  good  bar.  See  also,  Lamb  v.  La^ 
throp,  13  Wend.  95,  which  also  holds,  that 
if  the  tender  be  not  accepted,  the  cred- 
itor cannot,  by  a  subsequent  demand  and 
refusal,  revive  his  right  to  sue  upon  the 
contract ;  for  the  debtor  is  not  bound,  as 
in  tender  of  money,  to  keep  his  tender  al- 
ways ready.  After  such  tender,  he  is  bu 
a  bailee  of  the  property  for  the  creditor,  and 
his  rights  and  duties  are  the  same  as  those 
of  other  bailees.  Some  cases  hold  that  a 
tender  under  the  circumstances  stated  in 
the  text,  must  always  be  kept  good,  and 
that  a  plea  averring  that  the  debtor  was 
ready  at  the  time  and  place  to  deliver  the 
articles,  hut  that  the  payee  did  not  come 
to  receive  them,  is  bad,  for  not  averring 
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But  the  property  in  the  goods  has  passed  to  the  creditor,  and 
he  may  retain  them  as  his  own.  (p)     *These  two  things  go 


that  the  debtor  was  always  and  still  is 
ready  to  deliver  the  same.  Nixon  v.  Bul- 
lock, 9  Yerger,  414  ;  Tieman  v.  Napier, 
Peck.  212  ;  Miller  v.  McClain,  10  Yerger, 
245 ;  and  dicta  in  Roberts  v.  Boatty,  2 
Penn.  63.  But  this,  as  we  have  seen,  is 
not  the  generally  recognized  rule.  The 
tender,  however,  must  be  such  as  to  vest 
the  property  in  the  creditor.  The  articles 
should  be  so  set  apart,  and  designated,  as 
to  enable  the  payee  to  distinguish  and 
know  them  from  all  others.  The  absence 
of  the  payee  alone  will  not  dispense  with 
such  designation  and  separation  by  the 
debtor.  The  fact  that  the  latter  had  the 
articles  at  the  time  and  place,  ready  to  be 
delivered  if  the  other  party  had  been  pres- 
ent, is  not  alone  a  sufficient  tender  to  vest 
the  property  in  the  other  party,  or  to  bar 
an  action  on  the  contract.  Smith  v. 
Loomis,  7  Conn.  110.  In  this  case  Peters, 
J.,  said :  "  Though  we  find  much  confu- 
sion an#  contradiction  in  the  books  on  this 
subject,  our  own  practice  seems  to  have 
been  unifoi-m  for  nearly  sixty  years,  and 
establishes  these  propositions,  —  1 .  That 
a  debt  payable  in  specific  articles,  may  be 
discharged  by  a  tender  of  these  articles,  at 
the  proper  time  and  place.  2.  That  the 
articles  must  be  set  apart  and  designated 
so  as  to  enable  the  creditor  to  distinguish 
them  from  others.  3.  That  the  property 
so  tendered  vests  in  the  creditor,  and  is  at 
his  risk.  4.  That  a  tender  may  be  made 
in  the  absence  of  the  creditor."  And  see 
M'Connol  v.  Hall,  Brayton,  223  ;  New- 
ton V.  Galbraith,  5  Johns.  119;  Barns  v. 
Graham,  4  Cowen,  452  ;  Nichols u.  Whit- 
ing, 1  Root,  443.  After  such  tender,  the 
property  vests  in  the  creditor,  and  he  may 
mj,intain  trover  for  the  same.  Rix  v. 
Strong,  1  Root,  55. 

(p)  See  preceding  note.  In  the  cele- 
brated case  of  Weld  v.  Hadley,  1  N.  H. 
295,  a  diflferent  doctrine  was  declared.  It 
was  there  hdd  that  when  a  creditor,  to 
whom  a  tender  of  specific  article*  is  made 
in  pursuance  of  a  contract,  refuses  to  ac- 
cept the  tender,  he  acquires  no  property  in 
the  articles  tendered,  though  the  contract 
is  discharged  by  such  tender.  That  was 
an  action  of  trover  for  leather.  It  ap- 
peared that  Hadley  gave  Weld  a  note, 
dated  August  9,  1808,  for  300  dollars, 
payable  in  good  merchantable  leather  at 
cash  price,  in  two  years  from  January  1, 
1809.  WTien  the  note  became  due,  Had- 
ley tendered  to  the  plaintiff  a  quantity  of 
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leather,  but  a  dispute  arose  as  to  the  price 
of  leather,  and  Weld  thinking  tlie  quantity 
not  sufficient  to  pay  the  note,  refused  ^  to 
receive  it,  and  Hadley  took  it  away  and 
used  it.  Weld  then  brought  a  suit  upon 
the  note ;  Hadley  pleaded  the  tender  in 
bar,  and  issue  being  joined  upon  the  ten- 
der, the  jury  found  that  a  sufficient  quan- 
tity was  tendered,  and  judgment  was  ren- 
dered in  favor  of  Hadley.  After  that  suit 
was  determined.  Weld  demanded  the 
leather  of  the  defendant,  and  tendered  the 
expenses  of  keeping.  Hadley  refused  to 
deliver  the  leather,  and  thereupon  this  suit 
was  brought.  The  case  was  argued  with 
gi-eat  ability  on  both  sides.  And  Richard- 
son, C.  J.,  in  delivering  the  judgment  of 
the  court,  said : "  The  plaintiff  cannot  pre- 
vail in  this  action,  unless  he  has  shown  a 
legal  title  to  the  leather,  which  is  the  sub- 
ject of  contest,  vested  in  himself.  The 
question  then  to  be  decided  is,  whether 
upon  the  tender  of  the  leather  by  the  de- 
fendant in  pursuance  of  Ms  contract,  the 
propertj'  vested  in  the  plaintiff,  notwith- 
standing his  refusal  to  accept  it.  It  there- 
fore becomes  necessaiy  to  look  into  the 
nature  and  consequences  of  a  tender  and 
refusal.  In  some  cases  the  debt  or  duty  is 
discharged  by  a  tender  and  refusal ;  and 

in  other  cases  it  is  not In 

an  obligation  with  condition  for  the  deliv- 
ery of  specific  articles,  a  tender  and  refusal 
of  the  articles  is  a  perpetual  discharge. 
Thus  if  a  man  make  an  obligation  of  £100, 
with  condition  for  the  delivery  of  com, 
timber,  &c.,  or  for  the  performance  of  an 
award,  or  the  doing  of  any  act,  &c.,  this  is 
collateral  to  the  obligation,  and  a  tender 
and  refusal  is  a  perpetual  bar.  Co.  Litt. 
207  ;  9  Co.  79,  H.  Peytoe's  case.  So  if  a 
man  be  bound  in  200  quarters  of  wheat  for 
delivery  of  100  quai-ters  of  wheat,  if  the 
obligor  tender  at  the  day  the  100  quarters, 
he  shall  riot  plead  uncore  prist,  because 
albeit  it  be  parcel  of  the  condition,  yet 
they  be  hcma  peritura,  and  it  is  a  charge  for 
the  obligor  to  keep  them.  Co.  Litt.  207. 
From  a  remark  of  Coke  upon  this  exam- 
ple of  an  obligation  for  the  delivery  of 
wheat,  it  is  very  clear,  that  he  was  of  opin- 
ion that  the  obligee  had  no  remedy  to  re- 
cover the  wheat  tendered.  For  he  says, 
'  and  the  reason  wherefore  in  the  case  of 
an  obligation  for  the  payment  of  money, 
the  sum  mentioned  in  the  condition  is  not 
lost  by  the  tender  and  refusal,  is  not  only 
for  that  it  is  a  duty  and  parcel  of  the  obli- 
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together.     If  the  contract  and  its  obligation  are  discharged  by 
the  tender,  the  property  in  the  chattels  *passes  by  the  tender ; 


gation,  and  therefore  is  not  lost  by  the  ten- 
der and  refusal,  but  also  for  that  the  ob- 
ligee hath  remedy  by  law  for  the  same.' 
This  remark  has  no  point  whatever,  unless 
the  wheat  is  to  be  considered  as  lost  by  the 
tender  and  refusal.  In  the  case  of  an  obli- 
gation or  contract  for  the  delivery  of  spe- 
cific articles,  &c.,  the  duty  is  not  dis- 
charged by  a  tender  or  refusal,  because  any 
title  to  the  thing  tendered  vests  in  him  who 
refuses  it,  for  in  that  case  the  condition  or 
contract  must  be  considered  as  performed, 
and  should  be  so-  pleaded,  but  because  the 
defendant  having  done  all  in  his  power  to 
perform  the  condition  or  contract,  and 
having  been  prevented  by  the  fault  of 
the  other  party,  the  non-performance  is  by 
law  excused.  This  is  evident  from  many 
cases  that  are  to  be  found  in  the  boolis." 
The  learned  judge  then  cites  and  com- 
ments on  several  cases  and  continues,  "  It 
is  believed,  that  it  may  with  great  safety 
be  affirmed  that  there  is  nothing  in  the 
English  books,  nor  in  the  decisions  of  our< 
own  courts,  that  gives  the  least  counte- 
nance to  the  supposition  that  when  specific 
articles  are  tendered  and  refused,  the  prop- 
erty still  passes.  It  seems,  however,  that 
a  different  opinion  formerly  prevailed  in 
Connecticut.  1  Root,  55  and  443 ;  1 
Swift's  Syst.  404.  But  it  seems  to  have 
been  formed  without  due  consideration, 
and  stands  wholly  unsupported  by  author- 
ity. Nor  are  we  able  to  learn  either  from 
Swift  or  Root,  the  grounds  of  the  decision. 
It  also  seems  from  some  remarks  made  by 
individual  judges  in  the  case  of  Slinger- 
land  V.  Morse,  8  Johns.  474 ;  and  in  Coit 
et  al.  V.  Houston,  3  Johns.  Cas.  243,  that 
an  opinion  is  entertained  in  New  York  that 
property  may  pass  upon  a  tender  and  re- 
fusal. But  in  neither  of  those  cases  was 
that  the  point  before  the  court,  and  al- 
though we  entertain  the  highest  respect 
for  the  talents  and  legal  learning  of  the 
judges  who  seem  to  have  intimated  such 
an  opinion,  wo  cannot  rely  upon  their 
obiter  dicta  on  points  not  before  them,  in 
opposition  to  the  whole  current  of  author- 
ities from  the  earliest  times.  It  has  also 
been  contended  on  the  part  of  the  plaintiff, 
that  there  is  a  strong  analogy  between  this 
case  and  the  case  of  an  abandonment  upon 
a  policy  of  insurance,  when  the  property 
often  vests  in  the  underwi-iter  notwith- 
standing his  refusal  to  accept  the  abandon- 
ment. 'But  we  think  that  the  answer 
which  the  defendant's  counsel  has  given  to 
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this  argument  is  decisive,  and  that  the 
vesting  of  propertj'  in  case  of  an  abandon- 
ment depends  upon  circumstances  peculiar 
to  that  species  of  contract,  and  that  the 
supposed  analogy  fails  altogether.  Thus 
it  seems  that  the  doctrine  for  which  the 
plaintiff  contends  is  not  only  wholly  unsup- 
ported by  any  adjudged  case,  which  is  en- 
titled to  have  any  weight  in  the  decision, 
but  stands  contradicted  by  the  whole  cur- 
rent of  authorities  from  the  earliest  to  the 
present  time.  The  principle  to  be  deduced 
from  adjudged  cases  of  the  most  unques- 
tionable authority,  is,  undoubtedly,  that  a 
tender  and  refusal  of  specific  articles  trans- 
fers no  property.  Nor  does  this  principle 
rest  upon  reasons  in  any  degree  unsatis-  , 
factory,  nor  can  it  prejudice  any  party  to 
whom  a  tender  is  made,  provided  betakes 
care  to  be  well  instructed  as  to  his  rights 
and  duties,  and  to  act  with  good  faith.  In 
the  present  case  when  the  leather  was  ten- 
dered, the  plaintiff  had  a  righ#  to  take 
a  reasonable  time  to  examine  the  ten- 
der, and  to  ascertain  the  quality  and 
quantity  of  the  leather  tendered.  If 
upon  examination  he  found  the  tender 
sufficient,  it  was  his  duty  to  have  ac- 
cepted it ;  but  if  on  the  contrary,  he 
found  it  deficient,  he  had  a  right  to  reject 
it,  and  demand  of  the  defendant  a  fulfil- 
ment of  the  contract  according  to  its 
terms ;  but  as  on  the  one  hand  the  defend- 
ant was  bound  at  his  peril  to  make  a  suf- 
ficient tender,  so  on  the  other  hand  the 
plaintiff  refused  the  tender,  if  sufficient, 
at  his  own  peril.  This  was  no  hardship 
upon  the  plaintiff.  He  could  as  easily 
ascertain  whether  the  tender  was  sufficient 
as  the  defendant  could.  The  advantage 
which  the  defendant  has  in  being  (Jis- 
charged  from  his  obligation,  and  still  keep- 
ing the  leather,  is  merely  accidental.  When 
the  plaintiff  wrongfully  rejected  the  leather, 
the  defendant  might  have  left  it  in  the  street, 
and  have  suffered  it  to  have  been  lost  or 
destroyed,  and  in  so  doing  he  would  have 
done  no  injury  to  the  plaintiff;  but  the 
law  did  not  compel  him  to  do  this,  which 
would  have  been  an  idle  waste  of  property, 
but  permitted  Ijim  to  keep  it ;  nor  did  the 
law  impose  the  duty  upon  the  defendant 
of  being  at  the  trouble  and  expense  of 
keeping  it  for  the  use  of  the  plaintiff,  who 
had  refused  it,  but  permitted  him  to  have 
it  to  his  own  use.  And  there  is  no  reason 
why  the  plaintiff  should  now  recover  the 
value  of  the  leather  from  the  defendant. 
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and  on  the  other  hand,  if  the  property  passes  by  the  tender,  the 
contract  is  discharged.  And  therefore,  whenever  a  tender  would 
discharge  the  contract,  *it  must  be  so  complete  and  perfect,  as 
to  vest  the  property  in  the  promisee,  and  give  him  instead  of 
the  ;ms  ad  rem  which  he  loses,  an  absolute  jms  in  re.  (q) 

3.  Of  the  kind  of  performance. 

When  the  defence  against  an  action  on  a  contract  is  per- 
formance, the  question  sometimes  arises  whether  the  perform- 
ance relied  upon  has  been  of  such  a  kind  as  the  law  requires. 
The  only  general  rule  upon  this  point  is,  that  the  performance 
must  be  such  as  is  required  by  the  true  spirit  and  meaning  of 
the  contract,  and  the  intention  of  the  parties  as  expressed 
therein.  A  mere  literally  accurate  performance  may  wholly  fail 
to   satisfy  the  true  purpose  of  the  contract ;  and  such  a  per- 


any  more  than  there  would  have  been  had 
the  defendant  left  the  leather  in  the  street, 
and  permitted  it  to  be  destroyed,  as  it 
might  have  been,  if  he  had  not  kept  pos- 
session of  it.  There  may  be  more  hazard 
in  rejecting  a  sufRcient  tender  than  in  not 
making  a  sufficient  one,  because  the  one 
is  done  at  the  peril  of  losing  the  debt,  the 
other  is  only  at  the  peril  of  being  com- 
pelled to  pay  the  money  in  lieu  of  specific 
articles.  But  the  plaintitf  has  no  reason 
to  complain  of  this  inequality,  for  it  was 
his  own  choice  to  take  the  hazard,  and  he 
has  lost  his  debt  by  his  own  act.  In  this 
case  the  dispute  between  the  paities  seems 
to  have  been  whether  the  quantity  of 
leather  was  sufficient,  and  that  question 
depended  upon  what  was  the  cash  price 
of  leather.  Had  the  plaintiff  been  well 
advised,  he  would  not  have  rejected  the 
tender  at  the  risk  of  his  debt,  but  would 
have  received  the  leather  and  indorsed  the 
quantity  upon  the  note.  He  might  then 
have  brought  an  action  upon,  the  note  to 
recover  the  balance,  and  have  settled  the 
question  without  incurring  any  hazard  but 
that  of  costs.  But  he  saw  fit  to  take  a 
different  course.  This  was  probably  done 
through  an  innocent  mistake,  and  if  so,  it 
was  his  misfortune,  but  cannot  alter  the 
law.  However  innocent  the  mistake  may 
have  been  he  has  no  right  to  ask  an  in- 
demnity from  the  defendant,  who  seems 
to  have  been  in  all  things  equally  inno- 
cent. And  as  he  chose  to  exact  of  the 
defendant  a  rigid   compliance  with  the 


terms  of  the  contract,  he  must  not  com- 
plain if  the  defendant  now  chooses  to 
shield  himself  under  the  rigid  rules  of  the 
law."  But  this  decision  has  not  been  ap- 
proved of,  and  it  probably  would  not  now 
be  considered  as  law  in  any  jurisdiction. 

(?)  Questions  often  arise,  as  to  the  guaj- 
ity  of  articles  to  be  tendered.  Generally  a 
conti'act  to  pay  a  certain  sum  in  the  wares 
of  a  particular  trade,  means  such  as  are 
entire,  and  of  the  kind  and  fashion  in  or- 
dinary use,  and  not  such  as  are  antiquated 
or  unsalable.  Dennett  v.  Short,  7  Greenl. 
(Bennett's  Ed.)  150.  The  tender,  to  be 
valid,  must  be  of  such  quality  and  kind  of 
the  articles  as  would  be  necessary  to  make 
a  legal  sale.  Thus  when  a  statute  requir- 
ed all  leather  offered  for  sale  to  be  stamped 
G.  or  B.,  a  tender  of  unstamped  leather  is 
not  sufficient.  Elkins  v.  Parkhurst,  17 
Vermont,  105.  So  if  the  law  requires  the 
article  to  be  packed  in  a  certain  manner. 
Clark  V.  Pi.iney,  7  Oowen,  681.  A  con- 
tract to  deliver  good  coarse  salt  is  fulfilled 
by  a  delivery  of  coarse  salt  of  a  medium 
quality,  of  the  kind  generally  used  at  the 
place  and  time  of  delivery.  Goss  v.  Tur- 
ner, 21  Vermont,  437.  In  Crane  v.  Rob- 
erts, 5  Greenl.  (Bennett's  Ed.)  419,  there 
was  a  contract  to  deliver  such  hay  as  B. 
should  say  was  "merchantable."  That 
which  he  did  deliver,  B  called  "a  fair 
lot,  say  merchantable,  not  quite  so  good 
as  I  expected ;  the  outside  of  the  bundles 
some  damaged  by  the  weather."  — Hdd, 
no  compliance  with  the  contract. 
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formance  is  not  enough,  if  the  true  purpose  of  the  contract  can 
be  gathered  from  it,  according  to  the  established  rules  of  con- 
struction. Thus  a  contract  for  the  conveyance  of  real  estate,  is 
satisfied  only  by  a  valid  conveyance  with  good  title,  (r)  But 
if  the  contract  expresses  and  defines  the  exact  method  of  con- 
veyance, and  that  method  is  accurately  followed,  although  no 
good  title  passes,  this  is  a  sufficient  'performance,  (s)  But  if 
the  expression  is,  "  a  good  and  sufficient  deed,"  the  deed  must 
not  only  be  good  and  sufficient  of  itself,  but  it  must  in  fact  con- 
vey a  good  title  to  the  land,  because  otherwise  it  would  not  be 
sufficient  for  the  purpose  of  the  contract,  (t) 


(r)  Smith  v.  Haynes,  9  Greenl.  (Ben- 
nett's Ed. )  128.  Here  the  agreement  was 
"to  sell  certain  land."  It  was  held  to  be 
an  agreement  also  to  "  convey  "  the  land ; 
but  it  was  not  determined  whether  the 
deed  should  contain  a  wan-anty  or  not. 
In  Brown  v.  Gammon,  14  Maine,  276, 
the  contract  was  "  to  convey  a  certain 
tract  of  land,  the  title  to  be  a  good  and 
sufficient  deed ;  "  and  this  was  held  to  be 
a  contract  to  give  a  good  title  by  deed. 
Lawrence  v.  Dole,  11  Vermont,  549, 
bears  upon  the  same  point.  It  was  there 
held  that  if  the  contract  be  "  to  convey 
the  land  by  a  deed  of  conveyance,"  for  a 
stipulated  price,  this  is  not  fulfilled  by 
executing  a  deed  of  conveyance  merely. 
The  party  must  be  able  to  convey  such  a 
title  as  the  other  party  had  a  right  to 
expect,  and  this  is  to  be  determined  by 
the  fair  import  of  the  terms  used  with 
reference  to  the  subject-matter.  Hedjiidd^ 
J.,  siiid :  "  The  contract  is,  not  to  execute 
a  deed  merely,  but  to  convey,  by  a  deed, 
&e.,  a  certain  tract  of  land.  Could  lan- 
guage bo  more  explicit  f  What  is  im- 
plied in  conveying  land  ?  Surely,  that 
the  title  shall  be  con\'cyed."  But  it  has 
been  held  in  Ohio  that  a  contract  for  a 
good  title  was  discharged  by  a  tender  of  a 
quitclaim  deed,  the  grantor  having  the 
whole  title.  '  Pugh  v.  Chesseldine,  11 
Ohio,  109. 

(.«)  Hill  V.  Holiart,  16  Maine,  164;  per 
Hedjield,  J.,  in  Lawrence  u.  Dole,  11 
Verm.  554.  In  Tinney  v.  Ashley,  15 
Pick.  546,  the  obligors  undertook  to.  exe- 
cute and  deliver  a  "  good  and  sufficient 
warranty  deed  "  of  certain  land  ;  and  the 
court  held  that  the  words  "good  and  suffi- 
cient "  were  to  be  apjilied  to  the  deed 
and  not  to  the  title,  and  that  the  condition 
was  performed  by  making  and  delivering 
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a  deed  good  and  sufficient  in  point  of  form 
to  con\cy  a  good  title,  the  remedy  for  any 
defect,  being  upon  the  covenant  of  war- 
ranty in  the  deed ;  but  see  next  note. 

(()  Trcmain  v.  Liming,  Wright,  644. 
It  was  held  that  the  words  "good  and 
sufficient  deed "  meant  a  deed  of  war- 
ranty conveying  a  fee-simplo ;  and  a  deed 
without  warranty,  and  not  signed  by  the 
obligor's  wife,  was  held  no  compliance 
witli  the  contract.  In  Hill  v.  Hobart,  16 
Maine,  164,  the  contract  was  to  make  and 
execute  "  a  good  and  sufficient  deed  to 
conveij  the  tide ;  "  this  was  held  not  to  be 
performed  unless  a  good  title  passed  by 
the  deed.  In  tliis  case  also  the  distinction 
in  the  text  was  recognized,  that  if  the 
contract  is  for  the  conveyance  of  land,  or 
for  a  title  to  it,  peiforraance  can  be  made 
only  by  the  conveyance  of  a  good  title. 
But  when  it  stipulates  only  for  a  deed,  or 
for  a  conveyance  by  a  di"ed  described,  it 
is  performed  by  giving  such  a  deed  as  is 
described,  however  defective  the  title  may 
be.  That  the  words  "good  and  suffi- 
cient," when  used  as  descriptive  of  a 
deed,  have  reference  to  the  title  to  be  con- 
veyed, and  not  to  the  mere  form  of  the 
deed,  see  Fletcher  v.  Button,  4  Comst. 
396;  Clute  v.  Robinson,  2  Johns.  595; 
Judson  V.  Wass,  U  Johns.  525;  Stow  t). 
Stevens,  7  Verm.  27.  But  see  Aiken  v. 
Sanford,  5  Mass.  494  ;  Gazley  v.  Price,  16 
Johns.  268 ;  Parker  v.  Parmele,  20  id. 
130  ;  Stone  v.  Fowle,  22  Pick.  166.  See 
also,  Tinney  v.  Ashley,  15  Pick.  546, 
cited  in  preceding  note.  In  this  last  case 
the  court  lay  considerable  stress  on  the 
face  that  the  deed  was  to  contain  a  cove- 
nant of  warranty,  which  showed  that  the 
party  intended  to  look  at  that  as  his  mu- 
niment of  title. 
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If  the  contract  be  in  the  alternative,  as  to  do  a  thing  on  one 
day  or  another,  or  in  one  way  or  another,  the  right  of  election 
is  with  the  promisor,  if  there  be  nothing  in  the  contract  to  con- 
trol the  presumption.  («)  It  is  an  ancient  rule,  that  "  in  case 
an  election  be  given  of  two  several  things,  '  always  he  that  is 
the  first  agent,  and  which  ought  to  do  the  first  act,  shall  have 
the  election."  (v)  But  this  same  rule  may  give  the  election  to 
the  promisee,  if  something  must  first  be  done  by  him  to  create 
the  alternative,  {w)  If  one  branch  of  the  'alternative  becomes 
impossible,  so  that  the  promisor  has  no  longer  an  election,  this 
does  not  destrof  his  obligation,  unless  the  contract  expressly  so 
provide ;  but  he  is  now  bound  to  perform  the  other  alterna- 
tive, (x)  An  agreement  may  be  altogether  optional  with  one 
party,  and  yet  binding  on  the  other,  (y) 


4.    Of  part  performance. 

A  partial  performance  may  be  a  defence,  pro  tanto,  or  it  may 
sustain  an  action,  pro  tanto;  but  this  can  be  only  in  cases 
where  the  duty  to  be  done  consists  of  parts  which  are  distinct 
and  severable  in  their  own  nature,  (^)  and  are  not  *bound  to- 


(m)  Smith  V.  Sanborn,  11  Johns.  59; 
Layton  v.  Pearce,  Dougl.  16,  per  Lord 
Mansfield;  Small  v.  Quincy,  4  Greenl. 
(Bennett's  cd.)  497.  In  this  case  A 
contracted  to  deliver  "  from  one  to  three 
thousand  bushels  of  potatoes,"  and  he 
was  allowed  the  right  todelirer  any  quan- 
tity he  chose  witliin  the  limits  of  the  con- 
tract. And  see  M'Nitt  v.  Clark,  7  Johns. 
465 ;  13  Edw.  IV.,  4  pi.  12.  If  the  con- 
tract is  to  do  one  of  two  things  by  a 
given  day,  the  debtor  has  until  that  day 
to  make  his  election ;  but  if  he  suffer  that 
day  to  pass  without  performing  either,  his 
contract  is  broken  and  his  right  of  elec- 
tion gone.  Choice  v.  Moseley,  1  Bailey, 
136 ;  M'Nitt  v.  Clark,  7  Johns.  465. 

(«)  Co.  Litt.  145,  a.  And  see  Norton 
V.  Webb,  36  Me.  270. 

(w)  Chippendale  v.  Thurston,  4  C.  & 
T*   98 

(x)'  Stevens  v.  Webb,  7  C.  &  P.  60. 

(y)  Thus,  where  A  agreed  to  deliver  to 
B  by  the  1st  of  May,  from  700  to  1,000 
ban-els  of  meal,  for  which  B  agreed  to 
pay  on  delivery  atnhe  rate  of  six  dollars 
per  barrel,  and  A  delivered  700  barrels, 

14* 


and  also  before  the  day  tendered  to  B  300 
barrels  more,  to  make  up  the  1 ,000  barrels, 
which  B  refused ;  it  was  held  that  B  was 
bound  to  receive  and  pay  for  the  whole 
1,000  barrels;  the  delivery  of  any  quan- 
tity between  700  and  1,000  barrels,  being 
at  the  option  of  A  only,  and  for  his  bene- 
fit. Disborough  v.  NeUson,  3  Johns.  Cas. 
81. 

(z)  Thus  in  an  entire  contract  of  sale, 
or  manufacture  of  a  large  qui^ntity  of  an 
article  or  articles,  at  an  agreed  price  for 
each,  the  current  of  authorities  holds  that 
a  delivery  and  acceptance  of  part,  gives  a 
right  to  recover  for  that  part,  deducting 
whatever  damages  the  other  party  sus- 
tained by  the  non-fulfilment  of  the  con- 
tract. Bowker  v.  Hoyt,  18  Pick.  555,  a 
sale  of  1 ,000  bushels  of  com  at  85  cents 
per  bushel.  The  plaintiff  delivered  only 
410  bushels,  and  refused  to  deliver  the  re- 
mainder ;  the  vendee  kept  what  he  had 
received,  and  was  held  bound  to  pay  for 
it,  deducting  his  damages.  Oxendale  v. 
Wetherell,  9  B.  &  C.  386,  was  a  sale  of 
250  bushels  of  wheat  at  85  cents  per 
bushel.     The  vendor  delivered  only  130 
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gether  by  expressions  giving  entirety  to  the  contract.  It  is  not 
enough  that  the  duty  to  be  done  is  in  itself  severable,  if  the  con- 
tract contemplates  it  only  as  a  whole,  (a) 


bushels,  when  corn  having  advanced,  he 
refused  to  deliver  the  remainder.  27ie 
Juri/  found  the  contract  to  he  entlre^hnt  as 
the  vendee  had  retained  the  corn  delivered, 
until  after  the  expiration  of  the  time  for 
the  completion  of  the  contract,  the  vi^hole 
Court  of  King's  Bench  held  him  liable 
for  the  same.  Champion  v.  Short,  1 
Camph.  53,  is  to  the  same  effect.  There 
the  defendant,  who  resided  at  Salisbury, 
ordered  from  the  plaintiff,  a  wholesale 
grocer  in  London,  "  half  a  chest  of  French 
plums,  two  hogsheads  of  raw  sugar,  and 
100  lumps  of  white  sugar;  to  be  all  sent 
down  without  delay."  The  plums  and 
raw  sugar  arrived  nearly  as  soon  as  the 
course  of  conveyance  would  permit ;  but 
the  white  sugar  not  coming  to  hand,  the 
defendant  countermanded  it,  and  gave 
notice  to  the  plaintiff  that  as  ho  had 
wished  to  have  the  two  sorts  of  sugar  to- 
gether, or  not  at  all,  he  would  not  accept 
of  the  raw.  The  plums  tlie '  defendant 
used,  and  this  action  having  been  brought 
to  reco^\'r  the  price  of  the  plums  and  the 
raw  sugar,  he  tendered  the  price  of  the 
plums  ;  and  at  the  trial  the  question 
■  was  whether  he  was  liable  to  pay  for  tlie 
sugar.  And,  per  Lord  Ellenhorough, 
"Where  several  articles  are  ordered  at 
the  same  time,  it  does  not  follow,  although 
.there  be  a  separate  ]jricc  fixed  for  each, 
that  tliey  do  not  form  one  gross  contract. 
I  may  wish  to  have  articles  A,  B,  C,  and 
.D,  all  of  different  sorts  and  of  ditftrent 
vahios  ;  but  without  having  eveiy  one  of 
them  as  I  direct,  tlie  rest  may  be  useless 
to  me.  I  therefore  liargaih  for  them 
jointly.  Here  had  the  defendant  given 
notice  that  he  would  accept  neither  the 
plums  nor  the  raw  sugar,  as  without  the 
white  sugai"  they  did  not  form  a  proper  as- 
sortment of  goods  for  his  shop,  he  might 
not  have  been  liable  in  the  present  action  ; 
but  he  has  completely  rebutted  the  pre- 
sumption of  a  joint  contract,  including  all 
the  articles  ordered,  liy  accepting  the 
plums,  and  tendering  payment  for  them. 
Therefore,  if  the  raw  sugar  was  of  the 
quality  agreed  on,  and  was  delivered  in 
reasonable  time,  he  is  liable  to  the  plain- 
tiff for  the  price  of  it."  And  see  Barker 
V.  Sutton,  1  Cam|ib.  55,  n. ;  Bragg  r.  Cole, 
6  Moore,  114;  Sbaw  v.  Badger,  12  S.  & 
R.  275,  recognize  the  same  rale.  In 
Booth  V.  Tyson,  15  Verm.  515,  the  con- 
tract was  to  mould  for  the  defendant  two 
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hundred  stove  patterns ;  only  a  part  was 
ever  made,  which  the  defendant  used  and 
disposed  of,  as  they  were  made.  The  plain- 
tiff gave  up  the  contract  without  complet- 
ing it ;  but  he  was  allowed  to  recover  on 
a  quantum  meruit,  deducting  the  damages 
to  the  other  party.  In  Mavor  v.  Pyne,  3 
Bing.  235,  also,  it  was  held  that  a  con- 
tract to  pulilish  a  work  in  numbers,  at  so 
much  a  number,  meant  that  each  number 
should  be  paid  for  ju  delioered.  Shipton 
V.  Casson,  5  B.  &  07378,  holds  also  that 
an  acceptance  of  part  under  an  entire 
contract,  gives  a  right  of  action  for  such 
part,  although  in  accordance  with  the  sug- 
gestions in  that  case  it  may  be  questioned 
whether  the  plaintiff  can  sustain  an  action 
for  part,  until  after  the  expiration  of  the 
time  for  the  delivery  of  the  whole;  for 
perhaps  the  vendee  may  conclude  to  re- 
turn what  he  has  received  unless  the 
whole  is  delivered,  which  cannot  be  known 
until  the  time  has  expired.  See  Wad- 
dington  v.  Oliver,  5  B.  &  P.  61.  The 
New  York  Courts  adopt  a  different  doc- 
trine, and  hold  that  part  performance, 
although  accepted,  furnishes  no  ground  of 
recovery  pro  tanto,  and  repudiate  the  doc- 
trine of  Oxendale  f.  Wctherell,  supra. 
Ohamplin  v.  Eowlcy,  13  Wend.  258,  18 
id.  187  ;  Mead  v.  Dcgolver,  16  Wend. 
632 ;  Paige  v.  Ott,  5  Denio,  406  ;  Mc- 
Knight  V.  Uunlop,  4  Barb.  36  ;  and  see 
ante,  p.  35,  n.  ((?).  \ 

(a)  The  most  frequent  cases  where  the  \ 
entirety  of  a  contract  is  sustained  as  a 
good  defence  in  law  to  an  action  for  part 
performance,  are,  perha|)s,  contracts  of 
labor  and  service  for  a  fixed  time.  Here 
the  curi-ent  of  authorities  agrees  tliat  part 
performance  gives  no  right  to  pait  com- 
pensation, unless  the  fulfilment  of  the  con- 
tract is  prevented  bv  the  act  of  the  obli- 
gee. Cutter  V.  Powell,  6  T.  E.  320,  is 
well  known  as  the  leading  ease  on  this 
subject.  There  a  sailor  had  taken  a  note 
from  the  master  of  a  vessel  to  pay  him  30 
guineas,  "provided  he  proceeded,  continued, 
and  did  his  duty  as  second  mate  from  Ja- 
maica to  fJcerpool."  The  sailor  died  on 
the  voyage,  and  his  administrator  was  not 
allowed  to  recover  any  thing  for  the  ser- 
vice actually  performed.  But  as  the  sailor 
wais  by  the  contract  to  receive  about  four 
times  as  much  provided  he  completed  the 
voyage  as  was  generally  paid  for  the  same 
service  without  any  special  contract,  this 
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*If  money  is  to  be  paid  when  work  is  done,  and  an  action  be 
brought  for  the  money,  non-performance  of  the  work  is  of 
course  a  good  defence ;  but  if  there  is  a  part  performance,  and 
this  is  a  performance  of  the  w^hole  substance  of  the  contract, 
and  an  omission  only  of  what  is  incidental  and  unimportant,  (b) 
it  is  a  sufficient  performance ;  but  the  contract  may  expressly 
and  in  especial  terms  provide  that  these  formal,  incidental,  and 
non-essential  parts  shall  be  done,  and  then  they  are  made  by 
the  parties,  matters  of  substance.  Thus,  if  a  time  be  set  in 
which  certain  work  is  to  be  done,  it  is  not  in  general  so  far  of 
the  substance  of  the  contract,  that  if  the  work  be  done,  but  not 
until  some  days  later,  no  compensation  will  be  recovered  ;  but 
an  action  for  the  price  will  be  sustained,  leaving  the  defendant 
to  show  any  injury  he  has  sustained  by  the  delay,  and  use  it  in 
reduction  of  damages,  by  way  of  set-off,  or  to  sustain  a  cross 
action  according  to  the  circumstances  of  the  case,  (c)  But  if 
the  parties  see  fit  to  stipulate  in  unequivocal  language,  that  no 


fact  might  have  had  much  influence  upon 
the  court  in  determining  this  contract  to 
be  entire,  and  not  apportionable.  But  in 
this  country,  sickness  or  death  of  the 
laborer  has  been  frequently  held  a  suffi- 
cient excuse  for  non-performance  of  the 
whole  contract,  and  the  laborer,  or  his  ad- 
ministrator may  recover  for  the  service  ac- 
tually rendered.  Fenton  v.  Clark,  11 
Vermont,  557 ;  Dickey  u.  Linscott,  20 
Maine,  453;  Fuller  w.  Brown,  11  Mete. 
440.  The  same  rule  has  been  applied 
where  the  non-perfonnance  was  caused  by 
the  act  of  law.  Jones  v.  Judd,  4  Comst. 
412.  See  uTite,  vol.  1,  p.  524,  n.  (o). 
Although  in  the  same  courts  the  general 
rule  is  fully  recognized,  and  constantly 
acted  upon,  that  part  performance  of  such 
a  contract  gives  no  right  to  part  payment, 
if  the  non-performance  is  voluntaiy  on 
the  part  of  the  plaintiiF,  and  not  caused 
by  the  defendant  or  by  an  act  of  God. 
See  St.  Albans  St.  Co.  v.  Wilkins,  8 
Vermont,  54.  Hair  v.  Bell,  6  Vermont, 
35 ;  Philbrook  v.  Belknap,  6  Vermont, 
383;  Brown  v.  Kimball,  12  Vermont, 
617;  Eipley  v.  Chipman,  13  Vermont, 
268  ;  Stark  v.  Parker,  2  Pick.  267  ;  01m- 
stead  V.  Beale,  19  Picfc.  528.  And  see 
,ante,  vol.  1,  p.  522,  a.  (1),  and  ante,  p.  35, 
n.  (d).  So  if  rent  is  to  be  paid  quar- 
terly, and  during  a  quarter  the  lessee 
delivers  up,  and  the  lessor  accepts  posses- 


sion of  the  premises,  without  any  thing 
said  about  rent  pro  rata,  none  is  payable. 
Giimman  v.  Lcgge,  8  B.  &  C.  324,  and 
see  Badeley  v.  Vigurs,  26  E.  L.  &  E. 
144. 

(6)  Thus,  in  Oilman  v.  Hall,  11  Ver. 
mont,  510,  A  contracted  to  build  $60 
worth  of  stone  wall  for  B  of  a  given 
length,  height,  and  thickness.  He  built  a 
wall  worth  $60,  but  in  some  parts  it  was 
not  of  the  given  height,  the  deficiency 
being  made  up  in  extra  length.  He  was 
allowed  to  recover  on  a  quantum  meruit,  on 
the  ground  that  there  had  been  a  substan- 
tial compliance.  See  also.  Chambers  v. 
Jaynes,  4  Barr,  39,  that  a  substantial,  bond 
fide  compliance  is  all  that  is  necessary. 
And  see  ante,  p.  35,  n.  (d). 

(c)  Thus  in  Lucas  v.  Godwin,  3  Bing. 
N.  C.  737,  A  contracted  to  finish  some 
cottages  by  the  10th  of  October.  They 
were  not  "finished  until  the  15th.  The 
defendant  then  accepted  them,  and  he  was 
held  bound  to  pay  on  a  quantum  valebant. 
See  also  Porter  v.  Stewart,  2  Aikens,  417  ; 
Warren  v.  Mains,  7  Johns.  476  ;  Lind- 
sey  V.  Gordon,  13  Maine,  60;  Smith  u. 
Gugerty,  4  Barbour,  614.  But  in  most 
or  all  of  these  cases  it  is  to  be  noted  that 
there  had  been  an  acceptance  by  the  de- 
fendant after  the  time  stipulated  in  the 
contract.     See  ante,  p.  35,  n.  (rf). 
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money  shall  be  paid  for  the  work  unless  it  is  done  within  a 
fixed  time,  both  parties  will  be  tound  by  their  agreement,  (d) 
*Although  we  should  say  that  even  then  the  promisee  would 
not  be  permitted  to  receive  and  retain  the  work  after  the  due 
time  of  delivery,  and  make  no  compensation.  Either  his  accept- 
ance would  amount  to  a  waiver  of  the  condition  of  time,  or 
the  other  party  might  have  his  action  on  a  quantum  meruit. 


5.    Of  the  time  of  performance. 

If  the  contract  specifies  no  time,  the  law  implies  that  it  shall 
be  performed  within  a  reasonable  time  ;  (e)  and  will  not  permit 
this  implication  to  be  rebutted  by  extrinsic  testimony  going  to 
fix  a  definite  term,  because  this  varies  the  contract.  (/)  What 
is  a  reasonable  time  is  a  question  of  law.  (§•)     And  if  the  con- 


(d)  Kemp  v.  Humphreys,  13  111.  573  ; 
Westerman  v.  Means,  12  Penn.  St.  97  ; 
Liddell  v.  Sims,  9  Sm.  &  Marsh.  596; 
Tyler  v.  McCardle,  id.  230.  In  Sneed  v. 
Wiggins,  3  Geo.  94,  A  recovered  two 
judgments  against  B,  who  being  about 
to  appeal,  A  agreed  in  writing  that  if  he 
would  not  appeal,  he.  A,  would  give  cer- 
tain time  for  the  payment  of  the  amount 
due  by  instalments,  "  provided  that  if  any 
of  the  instalments  should  not  be  paid  at 
the  time  specified,  then  A  should  proceed 
with  his  execution."  Held,  that  time  was 
of  the  essence  of  the  contract ;  and  that 
B  having  failed  to  pay  one  of  the  instal- 
ments when  due,  was  not  entitled  to  relief 
in  equity. 

(e)  Sansom  v.  Rhodes,  8  Scott,  544. 
In  this  ease  the  defendant  put  up  property 
for  sale  by  public  auction  on  the  18th 
September,  subject  {amongst  others)  to 
the  following  conditions  —  tliat  the  pur- 
chaser should  pay  down  a  deposit  of  10 
per  cent,  and  sign  an  agreement  for  pay- 
ment of  the  remainder  of  the  purchase- 
money  on  or  before  the  28th  November ; 
that  a  proper  abstract  should  be  delivered 
within  fourteen  days  from  the  day  of  the 
sale,  and  a  good  title  deduced  at  the  ven- 
dor's expense,  having  regard  to  the  condi- 
tions ;  the  conveyance  to  be  prepared  by 
and  at  the  expense  of  the  pui'chascr,  and 
left  at  the  ofiBee  of  the  vendor's  solicitors 
for  execution  on  or  before  the  10th  No- 
vember; and  that  all  objections  to  the 
title  should  be  communicated  to  the  ven- 
dor's solicitors  within  twenty-eight  days 
after  the  delivery  of  the  abstract.     In  an 
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action  by  the  pm'chaser  to  recover  back 
the  deposit  on  the  ground  that  the  vendor 
had  not  deduced  a  good  title  by  the  28th 
of  November  ;  —  Hdd,  on  special  demur- 
rer, that  the  declaration  was  bad  for  not 
aveiTing  that  a  reasonable  time  for  deduc- 
ing a  good  title  had  elapsed  before  the 
commencement  of  the  action,  the  condi- 
tions of  sale  naming  no  specific  time  for 
that  purpose.  Tindal,  C.  J.,  said :  — 
"  There  does  not  appear  on  the  face  of 
tlie  declaration  to  have  been  any  express 
stipulation  that  the  vendor  should  deduce 
a  good  title  by  any  specific  time ;  and,  if 
no  express  time  was  stipulated,  the  law 
will  in  this,  as  in  every  other  case,  imply 
that  a  reasonable  time  was  intended. 
Inasmuch,  however,  as  it  is  not  alleged- in 
the  declaration  tliat  a  reasonable  time  for 
deducing  a  good  title  had  elapsed,  I  think 
the  demurrer  must  prevail,  and  conse- 
quently that  the  defendant  is  entitled  to 
judgment."  Atwood  ;;.  Cobb,  16  Pick. 
227 ;  Roberts  v.  Beatty,  2  Penn.  63 ; 
Philips  V,  Monison,  3  Biijb,  105  ;  Cocker 
V.  Franklin  Man.  Co.,  3  Sumner,  530 ; 
Atkinson  v.  Brown,  20  Mame,  67.  And 
see  ante,  p.  47,  n.  (w). 

(f)  Shaw,  C.  J.,  in  Atwood  v.  Cobb, 
16  Pick.  227.  Unless  it  be  in  connection 
with  other  facts  as  tending  to  show  what 
is  a  reasonable  time  under  the  circum- 
stances of  the  case.  Cocker  v.  Franklin 
Man.  Co.,  3  Sumner,  530 ;  Davis  v.  TaU- 
cot,  2  Kern.  184;  EUis  o.  Thompson,  3 
M.  &  W.  445.     And  see  ante,  p.  65,  n. 

ig)  Stodden  v.  Harvey,  Cro.  Jac.  204, 
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tract  specify  a  place  in  which  articles  *shall  be  delivered,  but  not 
a  time,  this  means  that  they  are  deliverable  on  demand ;  but  the 
demand  must  be  sufficient  to  enable  the  promisor  to  have  the 
articles  at  the  appointed  place  with  reasonable  convenience,  (h) 
If  any  period,  as  a  month,  be  expressed,  the  promisor  has  a 
right  to  the  whole  of  it.  There  is,  perhaps,  no  exact  definition, 
and  no  precise  standard  of  reasonable  time.  The  true  rule 
must  be,  that  that  is  a  reasonable  time  which  preserves  to  each 
party  the  rights  and  advantages  he  possesses,  and  protects  each 
party  from  losses  that  he  ought  not  to  suffer.  Thus,  in  a  case  of 
guaranty,  if  the  principal  fails  to  pay  when  he  should,  the 
guarantor  must  be  informed  of  the  failure  within  a  reasonable 
time  ;  that  is  to  say,  soon  enough  to  give  him  such  opportuni- 
ties as  he  ought  to  have  to  save  himself  from  loss.  If  therefore 
the  notice  be  delayed  but  a  very  short  time,  but  by  reason  of 
the  delay  the  guarantor  loses  the  opportunity  of  obtaining  in- 
demnity, and  is  irreparably  damaged,  he  would  be  discharged 
from  his  obligation.  But  if  the  delay  were  for  a  long  period, 
for  months,  and  possibly  for  years,  and  it  was  nevertheless  clear 
that  the  guarantor  could  have  derived  no  benefit  from  an  earlier 


where  the  court  he!d  that  the  executor  of  the  purchaser  of  a  crate  of  ware  was  to 
a  lessee  for  life  ^d  a  reasonable  time  after  furuish  the  Tendor  with  a  list  of  the 
his  death  to  remove  his  goods,  and  that  broken  articles ;  and  it  was  held  that  the 
six  days  was  reasonable.  So  in  Ellis  v.  court  must  decide  wlicther  it  was  or  was 
Paige,  1  Pick.  43,  it  was  considered  as  a  not  done  in  a  reasonable  time.  See  also, 
question  for  the  court,  what  was  a  reason-  Murry  v.  Smith,  1  Hawks,  41  ;  Kingsley 
able  time  for  a  tenant  at  will  to  quit  after  v.  Wallis,  14  Maine,  57.  It  is  not  always 
receiving  notice,  and  that  ten  days  were  a  question  for  the  court  what  is  reasonable 
not  enough.  And  where  the  maker  of  a  time ;  for  if  the  facts  are  not  clearly  es- 
note  deposited  goods  with  the  holder  to  be  tablished,  or  if  the  question  of  time  de- 
sold  to  pay  it,  the  court  held  that  a  sale  pends  upon  other  controverted  facts,  or 
several  years  afterwards  was  not  within  where  the  motives  of  the  party  enter  into 
a  reasonable  time.  Porter  v.  Blood,  5  the  question,  it  has  been  said  that  the 
Pick.  54.  Likewise  in  Doe  v.  Smith,  2  whole  must  necessarily  be  submitted  to  a 
T.  R.  436,  where  a  lessor  reserved  in  the  jury.  Hill  v.  Hobart,  16  Maine,  164  ; 
lease  a  right  for  his  son  to  terminate  the  Greene  v.  Dingley,  24  Maine,  131.  See 
lease,  and  to  take  possession  upon  coming  also  Cocker  v.  Pranklin  Man.  Co.  3 
of  age,  the  court  determined  that  a  week  Sumner,  530,  and  Ellis  v.  Thompson,  3 
or  a  fortnight  after  coming  of  age,  would  M.  &  W.  445,  for  instances  of  reasonable 
have  been  a  reasonable  time,  but  that  a  time  decided  by  the  Jury.  In  Howe  v. 
year  was  not.  On  the  same  principle  it  Huntington,  15  Maine,  350,  Shepley,  J., 
has  been  held  to  be  a  question  for  the  enumerates  several  cases  where  this  ques- 
court  whether  notice  of  abandonment  was  tion  is  for  the  jury.  And  see  ante,  p.  47, 
given  within  a  reasonable  time  after  intel-  n.  (x). 

ligence  of  the  loss,  and  that  five  days  was  (A)  Eussell  v.  Ormsbee,  10  Vennont, 

an  unreasonable  delay.     Hunt  v.   Eoyal  274.     And  see  Bailey  v.  Simonds,  6  N. 

Ex.  Ass.  Co.,  5  M.  &  S.  47.  In  Attwood  H.  159. 
V.  Clai-k,  2  Greenl.  (Bennett's  Ed.)  249, 
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notice,  the  delay  would  not  impair  his  'obligation,  (i)  And  if 
the  time  be  fixed  by  reference  to  a  future  event,  the  promisor 
has  a  right  to  all  the  time  requisite  for  the  happening  of  that 
event  in  the  fullest  and  most  perfect  manner,  (j) 

Whether  in  computing  time,  the  day  when  the  contract  is 
made  shall  be  included  or  excluded,  has  been  much  disputed. 
It  has  been  thought  that  this  might  be  made  to  depend  on  the 
very  words,  as  that  "  in  ten  days  "  includes  the  day  of  the  mak- 
ing, and  "  in  ten  days  from  the  day  of  the  date "  excludes  it, 
while  "  ten  days  from  the  date  "  is  uncertain.  The  later  cases, 
however,  seem  to  establish  the  principle  that  a  computation  of 
this  kind  shall  always  conform  to  the  intention  of  the  parties, 
so  far  as  that  can  be  ascertained  from  the  contract,  aided  by 
admissible  evidence,  (k)     If,  however,  *there  is  nothing  in  the 


(i)  Clark  V.  Remington,  11  Mete.  361  ; 
Craft  w.  Isham,  13  Conn.  28;  Thomas  v. 
Davis,  14  Pick.  353;  Talbot  v.  Gray,  18 
Pick.  534. 

( )')  Howe  V.  Huntington,  15  Maine,  350. 

(it)  Pugh  V.  Leeds,  Cowp.  714,  is  the 
leading  case  upon  this  point.  There,  one 
Godolphin  Edwards  under  a  power  re- 
served in  his  marriage  settlement  to  lease 
for  21  years  in  possession,  but  not  in  rever- 
sion, granted  a  lease  to  his  only  daughter 
for  21  years,  to  commence  from  the  day  of 
the  date;  and  the  question  was  whether 
this  was  a  lease  in  possession  or  in  rever- 
sion. The  court  AcW  that  the  word  "from" 
may  mean  either  inclusive  or  exclusive,  ac- 
cording to  the  context  and  subject-matter; 
and  should  be  so  construed  as  to  effectuate 
the  deeds  of  parties,  and  not  destroy  them ; 
and  therefore  that  in  this  case  it  should  be 
construed  as  itKlusive.  Lord  Mansfeld,  in 
delivering  the  judgment  of  the  court,  said  : 
"  The  question  is, '  whether  this  be  a  lease 
in  possejis/on  ?  '  And  it  turns  upon  tliis  : 
'  Whether  to  commence  from  the  day  of 
tlie  date  in  tliis  deed,  is  to  be  construed 
inchntive,  or  exelusive  of  tlie  day  it  bears 
date  ;  '  I  will  first  consider  it  as  suppos- 
ing this  a  new  question,  and  that  there 
never  had  existed  any  litigation  concerning 
it.  In  that  light,  the  whole  will  turn  upon 
a  point  of  construction  of  the  particle 
'from.'  The  power  requires  no  precise 
form  to  desii-ibe  the  commencement  of  the 
lease ;  the  law  requires  no  technical  form. 
All  that  is  required,  is  only  enough  to  show 
tliat  it  is  a  lease  in  possession,  and  not  in 
rever.sion ;  and  therefore  if  the  words  used 
are  suflScient  for  that  purpose,  the  lease 
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will  be  a  good  and  valid  lease.  In  gram- 
matical strictness,  and  in  the  nicest  propri- 
ety of  speech  that  the"  English  language 
admits  of,  the  sense  of  the  word  'from ' 
must  always  depend  upon  the  contert  and 
subject-matter,  whether  it  shall  be  construed 
inclusive  or  exclusive  of  the  terminus  a  quo  ; 
and  whilst  the  gentlemen  at  the  bar  were 
arguing  this  case,  a  hundred  instances  and 
more  occurred  to  me,  both  in  vei-se  and 
prose,  where  it  is  used  both  inclusively  and 
exclusively.  If  the  parties  in  the  present 
case  had  added  the  wor4  '  inclusive,'  or 
*  exclusive,'  the  matter  would  have  been 
very  clear.  If  they  had  said  '  from  the 
day  of  the  date  inclusive,'  the  term  would 
have  commenced  immediately  ;  if  they  had 
said,  '  from  the  day  of  the  date  exclusive,' 
it  would  have  commenced  the  next  day. 
But  let  us  see  whether  the  context  and 
subject-matter  in  this  case  do  not  show 
that  the  construction  here  should  be  inclu- 
sive, as  demonstrably  as  if  the  word  '  in- 
clusive '  had  been  added.  This  is  a  lease 
made  under  a  power;  the  lease  refers  to 
the  power,  and  the  power  requires  that  the 
lease  should  be  a  lease  in  possession.  The 
validity  of  it  depends  upon  its  being  in 
possession ;  and  it  is  made  as  a  provision 
for  an  only  daughter.  He  must  therefore 
intend  to  make  a  good  lease.  The  expres- 
sion then,  compared  with  the  circumstances, 
is  as  strong  in  respect  of  what  his  intention 
was,  US  if  he  had  said  in  express  words, 
'  I  mean  it  as  a  lease  in  possession.'  '  I 
mean  it  shall  he  so  constmed.'  If  it  is  so 
construed,  the  word  'from '  must  be  inclu- 
sive. This  construction  is  to  support  the 
deed  of  parties,  to    give  effect  to  their 
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language  or  subject-matter  of  the  contract  which  clearly  indi- 
oetes  the  intention  of  the  parties,  time  should  be  computed  ex- 
clusive of  the  day  when  the  contract  was  made.  (/) 


intention,  and  to  protect  property.  The 
other  is  a  subtlety  to  overturn  property, 
and  to  defeat  the  intention  of  parties,  with- 
out answering  any  one  good  end  or  pur- 
pose whatsoever.  And  though  courts  of 
justice  are  sometimes  obliged  to  decide 
against  the  convenience,  and  even  against 
the  seeming  right  of  private  persons,  yet  it 
is  always  in  favor  of  some  great  public 
benefit.  But  here,  to  construe  'from  the 
day  of  the  date  '  to  bo  exclusive,  can  only 
be  to  defeat  the  intention  of  the  parties. 
If  such  a  construction  were  right,  it  would 
hold  good,  supposing  the  lessee  had  laid 
out  ever  so  much  money  upon  the  estate ; 
and  all  would  be  alike  defeated  by  a  mere 
blunder  of  the  attorney  or  his  clerk.  There- 
fore, if  the  case  stood  clear  of  every  ques- 
tion or  decision  which  has  existed,  it  could 
not  bear  a  moment's  argument."  His 
lordship  then  proceeded  to  a  minute  exam- 
ination of  the  cases  in  their  chronological 
jrder ;  and  concluded  that  they  were  "  yes 
and  no,  and  a  medium  between  them,"  and 
stood  little  in  the  way,  "  as  binding  author- 
ities, against  justice,  reason,  and  common 
sense."  So  in  Lester  v.  Garland,  1 5  Vesey, 
248,  it  was  said  to  depend  upon  the  reason 
of  the  thing,  according  to  circumstances, 
whether  the  day  should  be  included  or  ex- 
duded.  And  see  Phelan  v.  Douglass,  1 1 
How.  Pr.  Rep.  193. 

(/)  Bigelow  V.  Willson,  1  Pick.  485.  In 
this  case  it  was  held  that  in  computing  the 
time  allowed  by  St.  1815,  c.  137,  §  1,  for 
redeeming  a  right  in  equity,  sold  on  execu- 
tion, which  is  '^within  one  year  from  the 
time  of  executing,  by  the  officer  to  the 
purchaser,  the  deed  thereof,"  the  day  on 
which  the  deed  is  executed  is  to  be  exclu- 
ded. And  Wilde,  J.,  in  delivering  the 
opinion  of  the  court,  said,  "Before  the 
case  of  Pugh  v.  The  Duke  of  Leeds,  all 
the  cases  agree  that  the  words,  '  from  the 
day  of  the  date,'  are  words  of  exclusion. 
So  plain  was  this  meaning  thought  to  be, 
that  leases  depending  on  this  rule  of  _  con- 
struction were  uniformly  declared  void, 
gainst  the  manifest  intention  of  the  par- 
ties. Of  this  doctrine,  thus  applied.  Lord 
Mansfield  very  justly  complains,  not,  how- 
ever, on  the  ground  that  the  general  mean- 
ing of  the  words  had  been  misunderstood, 
but  because  the  plain  intention  of  the  par- 
ties to  the  contract  had  been  disregarded. 
All  that  was  decided  in  that  case  was,  that 
•from  the  day  of  the  date  '  might  include 


the  day,  if  such  was  the  clear  intention  of 
the  contracting  parties ;  and  not  that  such 
was  the  usual  signification  of  tlie  words. 
I  think,  therefore,  we  are  warranted  by  the 
authorities  to  say,  that  when  time  is  to  be 
computed  from  or  after  the  day  of  a  given 
date,  the  day  is  to  be  excluded  in  tlie  com- 
putation; and  that  this  rule  of  construc- 
tion is  never  to  be  rejected,  unless  it  ap- 
pears that  a  different  computation  was 
intended.  So  also  if  we  consider  the 
question  independent  of  the  authorities,  it 
seems  to  me  impossible  to  raise  a  doubt. 
No  moment  of  time  can  bo  said  to  be  after 
any  given  day,  until  that  day  is  expired." 
See  also,Periew  v.  Wonford,  9  B.  &  C. 
134,  where  the  clause  "two  days  after" 
a  certain  day  was  held  to  exclude  that  day. 
A  sensible  criterion  seems  to  be  to  reduce 
the  time  to  one  day,  and  see  whether  you 
do  not  obtain  an  absurdity,  unless  you  ex- 
••  elude  the  first  day ;  and  you  must  have 
the  same  rule  whatever  be  the  number  of 
days.  This  was  the  rule  adopted  in  Webb 
V.  Fairmaner,  3  M.  &  W.  473,  where  goods 
were  sold  on  the  5th  of  October  to  be  paid 
/or  in  two  months.  It  was  held  that  no  suit 
could  be  sustained  until  after  the  expiration 
of  the  5th  of  December  following-.  And 
see  to  the  same  efi'ect  Bigelow  v.  Willson, 
supra;  Hardy  v.  Eyle,  9  B.  &  C.  603. 
Rex  V.  Adderley,  2  Dougl.  463,  was  de- 
cided on  a  particular  ground,  under  a  stat- 
ute in  favor  of  sheriffs,  and  cannot  be  con- 
sidered as  laying  down  any  general  rule. 
It  is  tnie  that  in  Glassington  v.  Rawlins, 
3  East,  407,  the  first  day  seems  to  have 
been  included,  but  there  the  party  lay  in 
prison  on  the  day  he  went  there,  and  also 
a  portion  of  each  of  the  twenty-eight  days 
necessary  under  the  statute  to  amount  to 
an  act  of  bankruptcy,  and  as  the  law  takes 
no  cognizance  of  a  part  of  a  day,  the  case 
does  not  upon  careful  examination  conflict 
with  the  rule  in  the  text,  namely,  to  regard 
the  first  day  as  excluded.  Rex  v.  Cum- 
berland, 4  Nev.  &  Mann.  378,  is  to  the 
same  effect.  See  Wilkinson  v.  Gaston, 
9  Q.  B.  141 ;  Gorst  v.  Lowndes,  11  Sim. 
434  ;  Farwell  v.  Rogers,  4  Gushing,  460  ; 
Judd  V.  Pulton,  10  Barbour,  117;  Bissdl 
V.  Bissell,  1 1  id.  96 ;  Thomas  v.  Afflick, 
16  Penn.  St.  14,  overruling  Goswiler's 
Estate,  3  Penn.  200 ;  4  Kent's  Com.  p.  95, 
n.  (a) ;  Blake  v.  Crowninshield,  9  N.  H. 
304 ;  Ewing  v,  Bailey,  4  Scammon,  420  ; 
Presbrey   v.    Williams,    15   Mass.   193; 
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*  Generally,  where  the  party  whose  interests  'the  compu- 
tation affects,  is  not  the  one  who  may  determine  when  the 
event  shall  happen,  the  longest  time  is  given  him,  and  thereifore 
the  day  of  the  making  is  excluded,  (m)  If  the  contract  refers  to 
"  the  day  of  the  date,"  or  "  the  date,"  and  expresses  any  date, 
this  day,  and  not  that  of  the  actual  making,  is  taken.  But  if 
there  is  in  the  contract  no  date,  or  an  impossible  date  —  as  if  a 
thing  is  required  to  be  done  within  "  ten  days  from  the  date," 
and  the  contract  was  not  made  until  twenty  days  from  the  ex- 
pressed date,  then  the  day  of  the  actual  making  will  be  under- 
stood to  be  meant  by  the  day  of  the  date,  (w)  The  expression 
"  between  two  days  "  excludes  both,  (o) 


Weeks  v.  Hull,  19  Conn.  376 ;  Sands  v. 
Lyon,  18  Conn.  28;  Avery  v.  Stewart,  2 
Conn.  69 ;  Wiggin  v.  Peters,  1  Mete.  127  ; 
Cornell  v.  Moulton,  3  Denio,  12. 

{m)  Lester  u.  Garland,  15  Ves.  248, 
256  ;  PcUew  v.  Wonford,  9  B.  &  C.  134, 
144,  per  Lord  Tenterden.  So  the  phrase,- 
"  until  a  certain  day "  has  been  held  to 
ej^clcide  that  day.  Wicker  v.  Norris,  Ca^. 
temp.  Hardw.  108.  But  it  may  admit  of 
a  different  interpretation  according  to  the 
subject-matter  and  context.  Rex  v.  Ste- 
vens, 5  East,  244. 

(«)  Styles  V.  Wardle,  4  B.  &  C.  908. 
This  was  an  action  of  covenant  on  an  in- 
denture, dated  the  24th  December,  1822, 
whereby  the  plaintiff,  in  consideration  of 
.£924,  leased  to  the  defendant  a  house  and 
premises  for  ninety-seven  years ;  subject 
to  an  agreement  for  an  underlease  to  A 
for  twenty-one  years ;  and  the  defendant 
covenanted  that  he  would,  within  twenty- 
four  calendar  months  then  next  after  the 
date  of  the  indenture,  procure  A  to  accept 
a  lease  of  the  premises  for  the  term  of 
twenty-one  years  from  Christmas  day ,  1821; 
and  that  in  case  A  would  not  accept  the 
lease,  that  he,  the  defendant  would,  within 
one  calendar  month  next  after  the  expi- 
ration of  the  said  twenty-four  calendar 
months,  pay  to  the  plaintiff  a  certain  sum 
of  money.  The  declaration,  after  setting 
forth  the  indenture  as  above,  assigned  as  a 
breach  that  the  defendant  did  not  procure 
A  to  accept  of  said  lease  within  said 
twenty-four  calendar  months,  nor  pay  the 
said  sum  of  money  within  one  calendar 
month  after  the  expiration  of  said  twenty- 
four  calendar  months.  The  defendant 
pleaded  that  the  indenture  was  not  in  fact 
executed  and  delivered  until  the  8th  of 
April,  1823;  and  that  at  the  time  of  the 
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commencement  of  the  action,  twenty-five 
calendar  months  had  not  elapsed  from  the 
time  of  the  execution  of  the  indenture. 
To  this  plea  the  plaintiff  demurred,  and 
the  court  sustained  the  demurrer.  Bayleij, 
J.,  said :  "  The  question  in  this  case  is 
simply  as  to  the  construction  to  be  put 
upon  the  words  of  this  deed.  A  deed  h^ 
no  operation  until  delivery,  and  there  may 
bo  cases  in  which  ut  res  vab.at,  it  is  neces- 
sary to  construe  date,  delivery.  ,  Wlien 
there  is  no  date,  or  an  impossible  date, 
that  word  must  mean  delivery.  But  where 
there  is  a  sensible  date,  that  word  in  other 
parts  of  the  deed  means  the  day  of  the 
date,  and  not  of  the  delivery.  This  dis- 
tinction is  noticed  in  Co.  Litt.  46  h,  where 
it  is  said :  '  If  a  lease  be  made  by  indenture 
bearing  date  26th  of  May,  to  hold,  &c., 
for  twenty-one  years  from  the  date,  or 
from  the  day  of  the  date,  it  shall  begin  op 
the  27th  day  of  May.  If  the  lease  bears 
date  the  26th  of  May,  to  have,  &c.,  from 
the  making  hereof,  or  from  henceforth,  it 
shall  begin  on  the  day  on  which  it  is  de- 
livered, &c.'  And  aftenvards  it  is  said  : 
'  If  an  indenture  of  lease  bear  date  which 
is  void  or  impossible,  as  the  30th  of  Feb- 
ruary, &c.,  if  in  this  case  the  term  be 
limited  to  begin  from  the  date,  it  shall 
begin  from  the  delivery,  as  if  there  had 
been  no  date  at  all.'  In  Armitt  v.  Breame, 
2  Ld.  Raym.  1082,  it  is  said:  'If  the 
award  had  no  date,  it  must  be  computed 
from  the  delivery,  and  that  is  one  sense  of 
datus,'  The  question  here  is,  what  in  this 
covenant  is  the  meaning  of  datus  ?  I  con- 
sider that  a  party  executing  a  deed  agrees 
that  the  day  therein  mentioned  shall  be 
the  date  for  purposes  of  computation.  It 
would  be  very  dangerous  to  allow  a  differ- 
ent construction  of  the  word  date,  for  then 
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*  The  rule  which  makes  notes  which  become  due  on  Sunday, 
without  grace,  payable  on  the  Monday  following,  applies  *to  all 
contracts  ;  no  one  is  bound  to  do  any  work  in  performance  of 
his  contract  on  Sunday,  {p)  unless  the  work  by  its  very  nature, 
or  by  express  agreement,  is  to  be  done  on  that  day,  and  can  be 
'done,  without  a  breach  of  the  law.  But  if  a  contract  is  to  be 
performed,  or  some  act  done  in  a  certain  number  of  days,  and 
Sunday  happens  to  come  between  the  first  and  last  day,  it  must 


if  a  lease  were  executed  on  the  30th  of 
March,  to  hold  from  the  date,  that  being 
the  25th,  and  the  tenant  were  to  enter  and 
hold  as  if  from  that  day,  yet,  after  the  ex- 
piration of  the  lease,  he  might  defeat  an 
ejectment  on  the  ground  that  the  lease 
was  executed  on  a  day  subsequent  to  the 
25th  of  March,  and  that  he  did  not  hold 
from  that  day.  All  the  authorities  give  a 
definite  meaning  to  the  word  date  in 
general,  but  show  that  it  may  hare  a  differ- 
ent meaning  when  that  is  necessary,  ut  res 
valeat.  It  has  been  said  that  the  com- 
putation could  not  have  been  intended  to 
be  made  from  the  date,  if  the  twenty-four 
months  had  elapsed  before  the  execution 
of  the  deed.  That  may  be  true,  for  then 
the  intention  of  the  parties  that  the  com- 
putation should  not  be  made  from  the 
date  would  have  been  apparent.  Here  the 
meaning  of  the  deed  is  plain,  and  accord- 
ing to  that  a  breach  of  covenant  was  com- 
mitted before  the  commencement  of  the 
action.     The  plea  is  therefore  bad." 

(o)  Therefore,  a  policy  of  insurance  on 
goods  to  be  shipped  between  "  February 
1st  and  July  15th"  does  not  cover  goocfe 
shipped  on  the  15th  of  July.  Atkins  v. 
Boylston  Fire  and  Marine  Ins.  Co.,  5  Met. 
439.  In  this  case  Wilde,  J.,  said :  "  The 
construction  of  the  policy  seems  to  depend 
wholly  on  the  true  meaning  of  the  word 
'between.'  This  preposition,  like  many 
other  words,  has  various  meanings ;  and 
the  question  is,  in  what  sense  was  it  used 
in  the  present  policy.  The  most  common 
use  of  the  word  is  to  denote  an  intermedi- 
ate space  of  time  or  place,  and  the  defend- 
ant's counsel  contends  that  it  was  so  used 
in  the  present  policy,  and  that  the  first 
day  of  February  and  the  fifteenth  day  of 
July  are  to  be  both  eKcluded.  On  the 
other  hand,  the  plaintiff's  counsel  insists 
that  both  days  are  to  be  included ;  at  least 
I  BO  understood  the  argument.  And  we 
think  it  clear  that  both  days  must  be  in- 
cluded or  excluded  ;■  for  there  is  nothing 
in  the  contract  manifesting  the  intention 
of  the  parties  to  include  or  exclude  one 
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day  rather  than  the  other.  It  is  undoubt- 
edly true  that  the  word  '  between'  is  not 
always  used  to  denote  an  intermediate 
space  of  time  or  place,  as  the  plaintiff's 
counsel  remarked.  We  speak  of  a  battle 
between  two  armies,  a  combat,  a  con- 
troversy, or  a  suit  at  law  between  two  or 
more  parties,  but  the  word  thus  u«cd  refers 
to  the  actions  of  the  parties,  and  does  not 
denote  locality  or  time.  But  if  it  should 
be  said  that  there  was  a  combat  between 
two  persons  between  two  buildings,  the 
latter  word  would  undoubtedly  refer  to 
the  intermediate  space  between  the  build- 
ings, while  the  former  word  would  denote 
the  action  of  the  parties.  But  it  was 
argued  that  the  word  '  between '  is  not 
always  used  as  exclusive  of  tlie  termini,' 
when  it  refers  to  locality.  Thus  we  speak 
of  a  road  between  one  town  and  another, 
although  the  road  extends  from  the  centre 
of  one  town  to  the  other,  and  this,  in 
common  parlance,  is  a  description  suf- 
ficiently intelligible,  although  the  road  in 
fact  penetrates  each  town.  But  if  all  the 
land  between  two  buildings,  or  between 
hvo  other  lots  of  land  be  granted,  then 
certainly  only  the  intermediate  land  be- 
tween the  two  lots  of  land  or  the  two 
buildings  would  pass  by  the  grant.  And 
we  think  the  word  '  between '  has  the 
same  meaning  when  it  refers  to  a  period 
of  time  from  one  day,  month,  or  year,  to 
another.  If  this  policy  had  insured  the 
plaintiff's  property  to  be  shipped  between 
February  and  the  nexj;  July,  it  would 
clearly  not  cover  any  property  shipped  in 
either  of  those  months.  So  we  think  the 
days  mentioned  in  the  policy  are  ex- 
cluded." 

(p)  Sands  v.  Lyon,  18  Conn.  18 ;  Aveiy 
V.  Stewart,  2  Conn.  69 ;  Cock  v.  Bunn,  6 
Johns.  326,  and  note  (o)  in  2d  edition; 
Salter  v.  Burt,  20  Wend.  205 ;  Barrett  v. 
Allen,  10  Ohio,  426 ;  Link  v.  Clemmens, 
7  Blackf.  479.  But  see  contra,  Kilgour  v. 
Miles,  6  Gill  &  Johns.  268;  and  see 
Stead  V.  Dawber,  10  Ad.  &  El.  57. 
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be  counted  as  one  day,  unless  the  contrary  be  clearly  ex- 
pressed, (q)  If  a  party,  bound  to  do  a  thing  on  a  certain  day, 
and  therefore  having  the  whole  intermediate  time,  by  some  act 
distinctly  incapacitates  himself  from  doing  that  thing  on  that 
day,  it  seems  that  an  action  may  be  commenced  at  once  with- 
out waiting  for  that  day.  As  if  a  man  promises  to  nq,arry  a' 
woman  on  a  future  day,  and  before  that  time  marries  another, 
he  has  been  held  liable  to  an  action  before  the  day  of  perform- 
ance arrives,  (r)  So  if  he  engages  to  lease  or  sell  property  from 
and  after  a  certain  day,  but  before  that  time  conveys  it  to  an- 
other, (s)  It  might,  however,  seem  more  reasonable  to  permit 
such  an  action  only  where  the  capacity  of  the  promisor  could 
not  be  restored  before  the  day,  or  the  promisee  had  received  a 
present  injury  from  the  act  of  the  promisor,  (t) 


(?)Brownw.  Johnson,  10  M.  &W.  331 ;  from  the  performance  of  the  same,  and 

King  V.  Dowdall,  2  Sandf.  131.  from  being  ready  and  willing  to  perform 

(r)  Short  v.  Stone,  8  Q.  B.  358.  the  same  ;  and  the  defendant  wholly  broke 

(s)  Lovelock  V.  Franklyn,  8  Q.  B.  371  ;  and  put  an  end  to  his  promise  and  en- 
Ford  V.  Tiley,  6  B.  &  C.  325  ;  Bowdell  v.  gagement :  — Held,  in  arrest  of  judgment, 
Parsons,  10  East,  359.  that,  after  the  refusal  of  the  defendant  to 

(()  See  New  Eng.  Mutual  F.  Ins.  Co.  employ,  the  plaintiff  was  entitled  to  bring 
V.  Butler,  34  Maine,  451.  But  the  re-  an  action  immediately,  and  was  not  bound 
cent  case  of  Hochster  v.  DeLatour,  20  to  wait  until  after  the  day  agreed  upon  for 
Eng.  Law.  &  Eq.  157,  goes  further  in  sus-  the  commencement  of  performance  had 
taining  such  an  action  than  any  previous  amved.  And  Lord  Campbell,  in  deliver- 
case.  The  action  was  commenced  on  the  ing  the  judgment  of  the  court,  said :  "  On 
22dof  May,  1852.  The  declaration  stated  this  motion  in  arrest  of  judgment  the 
that  in  consideration  that  the  plaintiff  question  arises  whether,  if  there  be  an 
would  agree  to  enter  the  service  of  the  de-  agreement  between  A.  and  B.,  whereby 
fendant  as  a  courier,  on  the  1st  of  June,  B.  engages  to  employ  A.,  on  and  from  a 
1852,  and  to  serve  the  defendant  in  that  future  day,  for  a  given  period  of  time,  to 
capacity,  and  travel  with  him  as  a  courier,  travel  with,  him  into  a  foreign  country  as 
for  three  months  certain,  from  the  said  a  courier,  and  to  start  with  him  in  that 
1st  of  June,  for  certain  monthly  wages,  the  capacity  on  that  day,  A.  being  to  receive 
defendant  agreed  to  employ  the  plaintiff  a  monthly  salary  during  the  continuance 
as  courier  on  and  from  the  said  1st  of  of  such  service,  B.  may,  before  the  day, 
June  for  three  months  certain,  to  travel  refuse  to  perform  the  agreement,  and 
with  him  on  the  continent,  and  to  start  break  and  renounce  it,  so  as  to  entitle  A. 
with  the  plaintiff  .on  such  travels  on  the  before  the  day,  to  commence  an  action 
said  day,  and  to  pay  the  plaintiff  daring  against  B.  to  recover  damages  for  breach 
such  employment  the  said  monthly  wages,  of  the  agreement ;  A.  having  been  ready 
Averment  of  an  agreement  to  the  said  and  willing  to  perform  it  until  it  was 
terms  on  the  part  of  the  plaintiff,  and  of  broken  and  renounced  by  B.  The  de- 
his  readiness  and  willingness  to  enter  fendant's  counsel  very  powerfully  con- 
upon  the  said  employment,  and  to  per-  tended  that  if  the  plaintiff  was  not  con- 
form the  said  agreement.  Breach,  that  tented  to  dissolve  the  contract,  and  to 
the  defendant,  before  the  said  1st  of  June,  abandon  all  remedy  upon  it,  he  was 
wholly  refused  to  employ  the  plaintiff  in  bound  to  remain  ready  and  willing  to  per- 
the  capacity  and  for  the  purpose  aforesaid,  form  it  till  the  day  when  the  actual  em- 
on  or  from  the  said  1st  day  of  June  or  any  ployment  as  cornier  in  the  service  of  the 
other  time,  and  wholly  discharged  the  defendant  was  to  begin,  and  that  there 
plaintiff  from  his  said  agreement,  and  could  be  no  breach  of  the  agreement  be- 
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*6.    Of  notice. 

Contracts  sometimes  express  that  they  are  to  be  performed 
"  on  notice  "  generally,  or  on  some  specific  notice,  and  notice  *is 


fore  that  day  to  give  a  right  of  action. 
But  it  cannot  be  laid  down  as  a  universal 
rule  that  where,  by  agreement,  an  act  is 
to  be  done  on  a  future  day,  no  action  can 
be  brought  for  a  breach  of  the  agreement 
till  the  day  for  doing  the  act  has  arrived. 
If  a  man  promises  to  marry  a  woman  on  a 
future  day,  and  before  that  day  marries 
another  woman,  he  is  instantly  liable  to  an 
action  for  breach  of  promise  of  marriage. 
Short  V.  Stone,  8  Q.  B.  358.  If  a  man 
contracts  to  execute  a  lease  on  and  from  a 
future  day  for  a  certain  term,  and  before 
that  day  executes  a  lease  to  another  for 
the  same  term,  he  may  be  immediately 
sued  for  breaking  the  contract.  Ford  ». 
Tiley,  6  B.  &  C.  325.  So  if  a  man  con- 
tracts to  sell  and  deliver  specific  goods  on 
a  future  day,  and  before  the  day  he  sells 
and  delivers  them  to  another,  he  is  im- 
mediately liable  to  an  action  at  the  suit  of 
the  person  with  whom  he  first  contracted 
to  sell  and  deliver  them.  Bowdell  v.  Par- 
sons, 10  East,  359.  One  reason  alleged 
In  support  of  such  an  action  is,  that  the 
defendant  has  before  the  day,  rendered  it 
impossible  for  him  to  perform  the  con- 
tract at  the  day.  But  this  does  not  neces- 
sarily follow,  for  prior  to  the  day  fixed  for 
doing  the  act,  the  first  wife  may  have  died ; 
a  surrender  of  the  lease  executed  might 
be  obtained ;  and  the  defendant  might 
have  repurchased  the  goods,  so  as  to  be 
in  a  situation  to  sell  and  deliver  them  to 
the  plaintiff.  Another  reason  may  be, 
that  when  there  is  a  contract  to  do  an  act 
on  a  future  day,  there  is  a  relation  consti- 
tuted between  the  parties  in  the  mean  time 
by  the  contract,  and  that  they  impliedly 
promise  that  in  the  mean  time  neither  will 
do  any  thing  to  the  prejudice  of  the  otlier, 
inconsistent  with  that  relation.  As  an 
example :  a  man  and  woman,  engaged  to 
marry,  are  affianced  to  one  another  during 
the  period  between  the  time  of  the  engage- 
ment and  the  celebration  of  the  marriage. 
In  this  very  case  of  traveller  and  courier, 
from  the  day  of  the  hiring  till  the  day 
when  the  employment  was  to  begin,  they 
were  engaged  to  each  other,  and  it  seems 
to  be  a  breach  of  an  implied  contract  if 
either  of  them  renounces  the  engagement. 
This  reasoning  seems  in  accordance  with 
the  unanimous  decision  of  the  Exchequer 
Chamber,  in  Elderton  v.  Emmens,  6  C. 


B.  160,  which  we  have  followed  in  sub- 
sequent cases  in  this  court.  The  declara^ 
tion  in  the  present  case,  in  alleging  a 
broach,  states  a  great  deal  more  than  a 
passing  intention  on  the  part  of  the  de- 
fendant which  he  may  repent  of,  and  could 
only  be  proved  by  evidence  that  he  had 
utterly  renounced  the  contract,  or  done 
some  act  which  rendered  it  impossible  for 
him  to  perform  it.  If  the  plaintifi^  has  no 
remedy  for  breach  of  the  contract,  unless 
he  treats  the  contract  as  in  force,  and  acts 
upon  it  down  to  the  first  of  June,  1 852,  it 
follows  that  till  then  he  must  enter  into 
no  employment  which  will  interfere  with 
his  promise  '  to  start  on  such  travels 
with  the  plaintiif  on  that  day,'  and  that 
he  must  then  be  properly  equipped  in  all 
respects  as  a  courier  for  three  months'  tour 
on  the  continent  of  Europe.  But  it  is 
surely  much  more  rational,  and  more  for 
the  benefit  of  both  parties,  that  after  the 
renunciation  of  the  agreement  by  the  de- 
fendant, the  plaintiff'  should  be  at  libeily 
to  consider  himself  absolved  from  any 
future  performance  of  it,  retaining  his 
right  to  sue  for  any  damage  he  has  suf- 
fered from  the  breach  of  it.  Thus  instead 
of  remaining  idle  and  laying  out  money 
in  preparaflons  which  must  be  useless,  he 
is  at  liberty  to  seek  service  under  another 
employer,  which  would  go  in  mitigation 
of  the  damages  to  which  he  would  other- 
wise be  entitled  for  a  breach,  of  the  con- 
tract. It  seems  strange  that  the  defend- 
ant, after  renouncing  the  contract  and 
absolutely  declaring  that  he  will  never  act 
under  it,  should  be  permitted  to  object 
that  faith  is  given  to  his  Assertion,  and 
that  an  opportunity  is  not  left  to  him  of 
changing  his  mind.  If  the  plaintiff'  is 
barred  of  any  remedy  by  entering  into  an 
engagement  inconsistent  with  starting  as 
a  courier  with  the  defendant  on  the  first  of 
June,  he  is  prejudiced  by  putting  faith  in 
the  defendant's  assertion  ;  and  it  would  be 
more  consonant  with  principle,  if  the  de- 
fendant were  precluded  from  saying  that 
he  had  not  broken  the  contract  when  he 
declared  that  he  entirely  renounced  it. 
Suppose  that  the  defendant,  at  the  time  of 
his  renunciation,  had  embarked  on  a  voy- 
age to  Australia,  so  as  to  render  it  physi- 
cally impossible  for  him  to  employ  the 
plaintiff'  as  a  courier  on  the  continent  of 
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then  indispensable,  (u)  In  some  instances  the  necessity  of  no- 
tice springs  from  the  nature  of  the  contract,  though  nothing  be 
said  about  it.  Generally,  where  any  thing  is  to  be  *done  by  one 
party  on  the  performance  of  some  act  by  the  other,  this  other 
must  give  notice  of  such  act,  (v)   unless  it  *be  one  that  carries 


Europe,  in  the  months  of  June,  July,  and 
August,  1852,  according  to  decided  cases 
the  action  might  have  been  brought  before 
the  1st  of  June;  but  the  renunciation 
may  have  been  founded  on  other  facts  to 
be  given  in  evidence,  whicli  would  equally 
have  rendered  the  defendant's  performance 
of  the  contract  impossible.  The  man 
wlio  "wrongfully  renounces  a  contract  into 
which  he  has  deliberately  entered,  cannot 
justly  complain  if  he  is  immediately  sued 
for  a  compensation  in  damages  by  the  man 
whom  he  has  injured ;  and  it  seems  rea- 
sonable to  allow  an  option  to  the  injured 
party  either  to  sue  immediately  or  to  wait 
till  the  time  when  the  act  was  to  be  done, 
still  holding  it  as  prospectively  binding  for 
the  exercise  of  this  option,  which  may  be 
advantageous  to  the  innocent  party,  and 
cannot  be  prejudicial  to  the  wrongdoer. 
An  argument  against  the  action  before  the 
1  St  of  June  is  urged,  from  the  difficulty  of 
calculating  the  damages ;  but  tliis  argu- 
ment is  equally  strong  against  an  action 
before  the  1st  of  September,  when  the 
three  months  would  expire.  In  either 
case,  the  jury,  in  assessing  the  damages, 
would  be  justified  in  lookine  to  all  that 
had  happened,  or  was  likely  to  happen, 
to  increase  or  mitigate  the  loss  of  the 
plaintiff  down  to  the  day  of  trial." 

(«)  Hodsden  v.  Harridge,  2  Wms. 
Saund.  62,  a.,  n.  (4) ;  Child  v.  Horden,  2 
Bulstr.  144.  In  Qnarles  v.  George,  23 
Pick.  400,  by  a  contract  between  the  plain- 
tiff and  the  defendant  it  was  agreed  that 
the  defendant  should  deliver  to  the  plaintiff 
one  thousanif  barrels  of  flour,  at  the  rate 
of  six  dollars  per  barrel,  at  any  time  -with- 
in six  months  from  the  date  of  the  con- 
tract, and  give  him  six  days*  notice  prior 
to  the  time  of  such  delivery,  and  that  the 
plaintiff  should  pay  that  price  therefor  on 
delivery.  In  an  action  by  the  plaintiff 
against  the  defendant  for  not  delivering 
the  flour  witliin  the  six  months,  it  was 
held,  that  under  the  provisions  of  this  con- 
tract' it  was  incumbent  on  the  defendant 
to  do  the  fii'st  act  by  giving  notice  of  his 
readiness  to  deliver  the  flour ;  but  that  as 
he  had  a  right  to  give  notice  six  days  be- 
fore the  expiration  of  the  six  months,  and 
had  he  then  given  notice  he  would  have 
had  till  the  last  day  of  the  six  mouths  to 
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deliver  the  flour,  the  actual  breach  of  the 
contract  by  non-delivery  must  be  taken  to 
have  occurred  on  such  last  day,  and  the 
damage  computed  accordingly.  —  In  de- 
claring on  a  promise  to  pay  money  on 
demand,  if  a  third  person  shall  fail  to  do 
a  certain  act,  it  is  not  necessary  to  aver  a 
notice  of  the  failure  to  do  that  act,  or  a 
demand  of  the  money.  Dyer  v.  Rich,  1 
Mete.  189. 

(w)  Vyse  V.  "Wakefield,  6  M.  &  W.  442, 
8  Dowl.  P.  C.  377,  4  Jur.  509,  affirmed 
on  eiTor,  7  M.  &  W.  126,  is  an  excellent 
case  on  this  subject.  There  the  declai-a- 
tion  stated,  that,  by  indenture,  the  de- 
fendant covenanted  that  he  would,  at  any 
time  or  times  thereafter,  appear  at  an 
office  or  offices  for  the  insurance  of  lives 
within  London,  or  the  bills  of  mortality, 
and  answer  such  questions  as  might  be 
asked  respecting  his  age,  &c.,  in  order  to 
enable  the  plaintiff  to  insure  his  life,  and 
would  not  afterwards  do  or  permit  to  be 
done  any  act  whereby  such  insurance 
should  be  avoided  or  prejudiced.  It  then 
alleged,  that  the  defendant,  in  part  per- 
formance of  his  covenant,  did,  at  the 
plaintiff's  request,  appear  at  the  office  of 
the  Rock  Life  Insurance  Company,  and 
did  answer  certain  questions  asked  of  him ; 
and  that  the  plaintiff  insured  the  defend- 
ant's life  with  that  company,  by  a  policy 
containing  a  proviso,  that  if  the  defend- 
ant went  beyond  the  limits  of  Europe,  the 
policy  should  be  null  and  void  :  —  Breach, 
that  the  defendant  went  beyond  the  limits 
of  Em-ope,  namely,  to  the  province  of 
Canada,  in  North  America :  —  Held,  on 
special  demurrer,  that  the  declaration  was 
bad,  for  not  averring  that  the  defendant 
had  notice  that  the  policy  was  effected. 
Lord  Abirtf/er  said  :  —  "I  am  of  opinion 
that  the  defendant  in  this  case  is  entitled 
to  our  judgment,  on  two  grounds.  The 
plaintiff'  having  reserved  to  himself  the 
liberty  of  effecting  the  insurance  at  any 
office  within  the  bills  of  mortality,  the 
number  of  which  is  limited  only  by  the 
circumscription  of  the  place,  and  having 
also  reserved  to  himself  the  choice  of  time 
for  effecting  the  insurance,  it  appears  to 
me  that  he  ought  to  give  the  defendant 
notice  of  his  having  exercised  his  option, 
and  of  the  insurance  having  been  effected, 
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notice  of  itself.    And  if  the  thing  is  to  be  *done  on  the  happen- 
ing of  an  event  not  to  be  caused  by  either  party,  he  who  is  to 


before  an  action  can  be  maintained.  But 
there  is  also  another  ground,  wliich  weighs 
strongly  with  me  in  coming  to  thjs  con- 
clusion. Even  supposing  the  defendant 
were  bound  to  go  to  all  the  insurance  of- 
fices within  the  bills  of  mortality,  to  ascer- 
tain whether  such  a  policy  had  been  ef- 
fected, he  would  still  be  obliged  to  do 
sometliing  more;  namely,  to  learn  what 
were  the  particular  conditions  on  which  it 
was  eflfected,  because  the  covenant  here  is, 
not  that  the  defendant  shall  not  do  any 
thing  to  evade  the  covenants  or  conditions 
usually  prescribed  by  insurance  offices ; 
but  that  he  shall  not  violate  any  of  the 
conditions  by  which  such  insurance  might 
be  avoided  or  prejudiced ;  i.  e.,  he  is 
bound  to  observe  all  the  stipulations  con- 
tained in  any  policy  which  the  plaintiff 
may  effect.  Now,  some  conditions  totally 
distinct  from  the  conditions  in  general 
use,  might  be  annexed  by  a  particular  in- 
surance oiEce  ;  and  in  such  case  it  would 
be  most  unfair  to  allow  the  plaintiff  to 
keep  the  policy  in  his  pocket,  and  without 
notice  of  them,  to  call  on  the  defendant  to 
pay  for  a  violation  of  the  stipulations  con- 
tained in  it.  Suppose  one  of  the  condi- 
tions imposed  by  the  poUcy  were,  that  the 
party  whose  life  was  insured  should  live  on 
a  particular  diet,  or  at  a  particular  place, 
or  cease  from  some  particular  practice  to 
which  he  was  addicted,  or  that  he  should 
abandon  some  course  of  exercise  which 
might,  if  persevered  in,  cost  him  his  life, 
and  the  forsaking  of  which  the  insurance 
office  might  be  fully  justified  in  making  a 
condition  of  insuring  the  life  at  all,  it 
would  be  hard  if  the  plaintiff  could,  with- 
out giving  the  defendant  notice  of  the 
existence  of  such  a  condition,  make  him 
pay  the  amount  of  the  policy  on  its  vio- 
lation. The  rule  to  be  collected  from  the 
cases  seems  to  be  this,  that  where  a  party 
stipulates  to  do  a  certain  thing  in  a  cer- 
tain specific  event  which  may  become 
known  to  him,  or  with  which  he  can  make 
himself  acquainted,  he  is  not  entitled  to 
any  notice,  unless  he  stipulates  for  it ;  but 
when  it  is  to  do  a  thing  which  lies  within 
the  peculiar  knowledge  of  the  opposite 
party,  then  notice  ought  to  be  given 
him.  That  is  the  common  sense  of  the 
matter,  and  is  what  is  laid  down  in  all  the 
cases  on  the  subject;  and  if  there  are  any 
to  be  found  which  deviate  from  this  prin- 
ciple it  is  quite  time  that  they  should  be 
overruled."  And  Parke,  B.,  said  :  — 
"  The  general  rule  is,  that  a  party  is  not 
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entitled  to  notice,  unless  he  has  stipulated 
for  it ;  but  there  arc  certain  cases  where, 
from  the  very  nature  of  the  transaction, 
the  law  requires  notice  to  be  given,  though 
not  expressly  stipulated  for.  There  are 
two  classes  of  cases  on  this  subject,  neither 
of  which,  however,  altogether  resembles 
the  present.  One  of  them  is,  where  a 
party  contracts  to  do  something,  but  the 
act  on  which  the  right  to  demand  per- 
formance is  to  arise  is  perfectly  indefinite, 
as  in  the  case  of  Haule  v.  Hemj-ng,  Vin . 
Abr.  'Condition,'  ( A.  d-)  pi.  15 ;  S.  C.  nom. 
Henning's  case,  Cro.  Jac.  432,  where  the 
defendant  promised  to  pay  the  plaintiff  for 
certain  weys  of  barley  as  much  as  the 
plaintiff  sold  them  for  to  any  other  man : 
there  the  plaintiff  is  bound  to  aver  notice, 
because  the  person  to  whom  the  weys  are 
to  be  sold  is  perfectly  indefinite,  and  alto- 
gether at.  the  option  of  the  plaintiff,  who 
may  sell  them  to  whom  he  pleases  ;  and, 
in  such  cases,  the  right  of  the  defendant 
to  a  notice  before  he  can  be  called  on  to 
pay,  is  implied  by  law  from  the  construc- 
tion of  the  contract.  So,  where  a  party 
stipulates  to  account  before  such  auditors 
as  the  obligee  shall  assign,  the  obligee  is 
bound  to  give  him  notice  when  he  has 
assigned  them ;  for  that  is  a  fact  which 
depends  entirely  on  the  option  or  choice 
of  the  plaintiff.  On  the  other  hand,  no 
notice  is  requisite  when  a  specific  act  is  to 
be  done  by  a  third  party  named,  or  even 
by  the  obligee  himself;  as,  for  example, 
where  the  defendant  covenants  to  pay 
money  on  the  marriage  of  the  obligee 
with  B.,  or  perhaps  on  the  marriage  of  B. 
alone,  (for  there  are  some  cases  to  that  ef- 
fect,) or  to  pay  such  a  sum  to  a  certain 
person,  or  at  such  a  rate  as  A.  shall  pay  to 
B.  In  these  cases  there  is  a  particular 
individual  specified,  and  no  option  is  to 
be  exercised ;  and  the  party  who,  without 
stipulating  for  notice,  has  entered  into  the 
obligation  to  do  those  acts,  is  bound  to  do 
them.  But  there  is  an  intermediate  class 
of  cases  between  these  two.  Let  us  sup- 
pose the  defendant  in  this  case  bound  to 
perform  such  stipulations  as  shall  be  con- 
tained on  a  policy  to  be  effected  at  some 
office  in  London.  Now,  my  present  im- 
pression is,  that  where  any  option  at  all 
remains  to  be  exercised  on  the  part  of  the 
plaintiff,  notice  of  Ms  having  determined 
that  option  ought  to  be  given ;  and  if  this 
had  been  a  covenant  by  the  defendant  to 
perform  the  conditions  to  be  imposed  by 
any  insurance  company  then  existing  in 
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have  the  benefit  of  the  thing  should  give  notice  to  him  who  is  to 
do  it,  that  the  event  has  occurred,  unless  from  its  own  nature,  it 
must  become  known  to  that  party  when  it  happens  ;  or,  per- 
haps, unless  it  is  as  likely  to  be  known  to  the  party  who  is  to  do 
the  act  required  by  the  contract,  as  to  him  for  whose  benefit  it 
is  to  bb  done.  The  rule  in  respect  to  demand  rests  upon  the 
same  principle  with  that  in  respect  to  notice.  It  may  be  requi- 
site, either  from  the  stipulations  of  the  parties,  or  from  the  pecul- 
iar nature  of  the  contract ;  but  where  not  so  requisite,  he  who 
has  promised  to  do  any  thing,  must  perform  his  promise  in  the 
prescribed  time  and  the  prescribed  way  ;  or  if  none  be  pre- 
scribed, in  a  reasonable  time  and  a  reasonable  way,  without 
waiting  to  be  called  upon. 

7.    Of  impossibility  of  performance. 

It  has  been  somewhat  questioned  how  far  the  impossibility 
of  doing  what  a  contract  requires,  is  a  good  defence  against 
an  action  for  the  breach  of  it.  If  the  performance  of  a  con- 
iract  becomes  impossible  by  the  act  of  God,  that  is,  by  a 
cause  which  could  not  possibly  be  attributed  to  the  promisor, 
and  this  impossibility  was  not  among  the  probable  contin- 
gencies which  a  prudent  man  should  have  foreseen  and  pro- 
vided for,  it  should  seem  that  this  would  be  a  sufficient  de- 

Xondon,  I  think  it  would  be  the  duty  of  Heuning's  case,  Cro.  Jac.  432.  So  in 
the  plaintiff' to  notify  to  the  defendant  the  Graddon  v.  Price,  2  C.  &  P.  6f0,  it  was 
exercise  of  his  option,  as  to  which  he  had  held  that  a  performer,  who  is  called  on  to 
selected.  But  this  principle  holds  even  resume,  in  consequence  of  the  illness  of 
more  strongly  in  the  present  case  ;  for  not  another,  a  part  in  which  by  previous  per- 
only  do  the  terms  of  tlie  covenant  a]3-  formanccs  she  has  acquired  celebrity,  is 
ply  to  all  actually  existing  companies  of  entitled  to  reasonable  notice  previous  to 
the  sort,  but  to  all  that  might  at  any  fu-  the  time  of  performance,  such  notice  to  be 
ture  time,  sal)sequent  to  the  date  of  the  proportioned  to  the  reputation  at  stake, 
deed,  be  established  within  the  bills  of  In  Haverly  v.  Laighton,  1  Bulstr.  12,  the 
mortality.  Now  that  is  a  condition  which  defendant  promised  .the  plaintiff's  intes- 
appeai's  to  me  so  perfectly  indefinite,  that  fate  that  if  he  borrowed  £100  of  B  he 
notice  ought  to  be  given  by  the  plaintiff  would  pay  him  the  same  sum,  upon  the 
of  his  having  determined  Ids  choice  ;  and  same  conditions,  as  they  between  them 
I  think  therefore,  that  he  was  at  least  should  agree  upon,  and  notice  of  such 
bound  to  give  notice  tliat  a  policy  of  in-  agreement  was  held  not  necessary.  So  in 
surance  had  been  effected  by  him  at  such  Bradley  v.  Toder,  Cro.  Jac.  228,  and 
a  particular  office  ;  it  might  then,  perhaps,  Fletcher  v.  Pynsett,  Cro.  Jac.  102,  where 
be  the  duty  of  the  defendant  to  inquire  at  the  promise  was  in  consideration  that 
that  office  into  the  nature  and  terms  of  the  plaintiff  would  marry  such  a  woman, 
the  policy  which  had  been  there  effected."  the  defendant  would  give  him  £100,  no- 
See  also,  Haule  v.  Hemyng,  Vin.  Abr.  tice  of  ^the  marriage  was  held  not  neces- 
Condition,   (A.  d.)  pi.   15;    S.  C.  nom.  sary. 
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fence,  (m;)  But  to  make  the  act  of  God  a  defence,  it  must 
araodBt  to  an  impossibility  of  performance  by  the  promisor; 
mere  hardship  or  difficulty  will  not  suffice,  (x)  So  the  non- 
*performance  of  a  contract  is  not  excused  by  the  act  of  God, 
where  ft  may  still  be  substantially  carried  into  effect,  although 
the  act  of  God  makes  a  literal  and  precise  performance  of  it 
impossible.  (i/) 


{w)  "Williams  v.  Lloyd,  W.  Jones,  179  ; 
S.  C.  nom.  Williams  v.  Hide,  Palmer, 
548.  In  this  case  the  declaration  stated 
that  the  plaintiff  delivered  a  horse  to  the 
defendant,  which  the  defendant  promised 
to  redeliver  upon  request ;  and  that  al- 
though he  was  requested  to  redeliver  the 
horse,  he  refused.  The  defendant  pleaded 
that  the  horse  was  taken  sick  and  died, 
and  that  the  plaintiff  made  the  request 
after  the  horse  vas  dead.  To  this  plea 
the  plaintiff  demurred,  and  judgment  was 
given  to  the  defendant.  See  also,  Lord  v. 
Wheeler,  1  Gray,  282.  Oakley  v.  Mor- 
ton, 1  Kern.  25.  Harmony  v.  Bingham, 
2  id.  99. 

■  (x)  Thus  in  Bullock  v.  Dommitt,  6 
T.  E.  650,  it  was  held  that  a  lessee  of  a 
house  who  covenants  generally  to  repair, 
is  bound  to  rebuild  it,  if  it  be  burned  by 
an  accidental  fire.  And  Lord  Kent/on  said, 
"  The  cases  cited  on  behalf  of  the  plaintiff 
have  always  been  considered  and  acted 
upon  as  law.  In  the  year  1754  a  great 
fire  broke  out  in  Lincoln's  Inn,  and  con- 
sumed many  of  the  chambers,  and  among 
the  rest  those  rented  by  Mr.  Wilbraham, 
and  he,  after  taking  the  opinions  of  his 
professional  friends,. found  it  necessary  to 
rebuild  them.  On  a  general  covenant  like 
the  present,  there  is  no  doubt  but  that  the 
lessee  is  bound  to  rebuild  in  case  of  an  ac- 
cidental fire ;  the  common  opinion  of 
mankind  confirms  this,  for  in  many  cases 
an  exception  of  accidents  by  fire  is  cau- 
tiously introduced  into  the  lease  to  protect 
the  lessee."  So  in  Brecknock  Co.  v. 
Pritchard,  6  J.  K.  750,  it  was  held  that  on 
a  covenant  to  build  a  bridge  in  a  substan- 
tial manner  and  to  keep  it  in  repair  for  a 
certain  time,  the  party  is  bound  to  rebuild 
the  bridge  though  broken  down  by  an  un- 
usual and  extraordinary  flood.  So  in 
Atkinson  v.  Ritchie,  10  Bast,  530,  the 
master  and  the  freighter  of  a  vessel  of  400 
tons  having  mutually  agreed  in  writing, 
that,  the  ship  being  fitted  for  the  voyage, 
should  proceed  to  St.  Petersburg  and  there 
load  from  the  freighter's  factor  a  complete 
cargo  of  hemp  and  iron,  and  proceed 
therewith  fo  London,  and  deliver  the  same 


on  being  paid  freight,  &c. ;  it  was  held 
that, the  master,  after  taking  in  at  St.  Pe- 
tersbmrg  about  half  a  cargo,  having  sailed 
away  upon  a  general  rumor  of  a  hostile 
embargo  being  laid  on  British  ships  by 
the  Russian  government,  was  liable  in 
damages  to  the  fi-eighter  for  the  short 
delivery  of  the  cargo,  though  the  jury 
found  that  he  acted  bond  fide  and  under  a 
reasonable  and  wellgrounded  apprehen- 
sion at  the  time,  and  a  hostile  embargo 
and  seizure  was  in  fact  laid  on  six  weeks 
afterwards.  And  the  cases,  from  6  T.  R. 
above  cited  were  approved.  So  in  Gil- 
pins  V.  Consequa,  1  Peters,  C.  C.  86,  it 
was  held  that  it  is  no  excuse  for  the  non- 
performance of  a  contract  to  deliver 
"prime,"  "  first  chop  "  tens,  that  the  sea- 
son of  the  year  when  the  teas  were  to 
have  been  delivered,  was  unfavorable  to 
the  best  teas  being  in  market.  Again,  in 
the  leading  case  of  Paradine  v.  Jane, 
Aleyn,  26,  where  to  an  action  of  debt  for 
rent,  the  defendant  pleaded  that  a  certain 
German  Prince,  by  name  Prince  Rupert, 
an  alien  bom,  an  enemy  to  the  king  and 
kingdom,  had  invaded  the  realm  with  a 
hostil^army,  and  with  the  same  force  had 
entered  upon  the  defendant's  possession, 
and  him  expelled  and  held  out  of  posses- 
sion, whereby  he  could  not  take  the  prof- 
its ;  npon  demurrer  the  plea  was  held 
bad.  And  this  difference  was  taken, 
"that  where  the  law  creates  a  duty  or 
charge,  and  the  party  is  disabled  to  per- 
form it  without  any  default  in  him,  and 
hath  no  remedy  over,  there  the  law  wiU 
excuse  him.  But  when  the  party  by  his 
own  contract  creates  a  duty  or  charge 
upon  himself,  he  is  bound  to  make  it 
good,  if  he  may,  notwithstanding  any  ac- 
cident by  inevitable  necessity,  because  he 
might  have  provided  against  it  by  his  eon- 
tract."  See  also  Huling  u.  Crajgj  Ad- 
dison, 342 ;  Harmony  v.  Bingham,  2 
Keman,  99 ;  and  Esposito  v.  Bowden,  30 
B.  L.  &E.  336. 

(y)  White  v.  Mann,  26  Maine,  361 ; 
Chapman  u.  Dalton,  Plowden,  284 ; 
Holtham  v.  Ryland,  1  Eq.  Cas.  Abr. 
18. 
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If  one  for  a  valid  consideration  promises  another  to  do  that 
which  is  in  fact  impossible,  but  the  promise  is  not  obtaisigd  by 
actual  or  constructive  fraud,  and  is  not  on  its  face  obviously- 
impossible,  there  seems  no  reason  why  the  promisor  should  not 
be  held  to  pay  damages  for  the  breach  of  the  contract  •  not,  in 
fact,  for  not  doing  what  cannot  be  done,  but  for  undertaking 
and  promising  to  do  it.  So  if  it  becomes  impossible  by  con- 
tingencies which  should  have  been  foreseen  and  provided  against 
in  the  contract,  and  still  more  if  they  *might  have  been  pre- 
vented, the  promisor  should  be  held  answerable.  So  if  the  im- 
possibility applies  to  the  promisor  personally,  there  being  no 
natural  impossibility  in  the  thing,  this  will  not  be  a  sufficient 
excuse,  (z)  But  if  one  promises  to  do  what  cannot  be  done, 
and  the  impossibility  is  not  only  certain  but  perfectly  obvious 
to  the  promisee,  as  if  the  promise  were  to  build  a  common 
dwelling-house  in  one  day,  such  a  contract  must  be  void  for  its 
inherent  absurdity,  (a) 

That  the  illegality  of  a  contract  is  in  general  a  perfect  de- 
fence, must  be  too  obvious  to  need  illustration.  It  may,  indeed, 
be  regarded  as  an  impossibility  by  act  of  law;  and  it  is  put 
on  the  same  footing  as  an  impossibility  by  act  of  God ;  be- 
cause it  would  be  absurd  for  the  law  to  punish  a  man  for  not 
doing,  or,  in  other  words,  to  require  him  to  do  that  which  it 
forbids  his  doing. 

Therefore  if  one  agreeg  to  do  a  thing  which  it  is  lawful  for 
him  to  do,  and  it  becomes  unlawful  by  an  act  of  the  legislature, 
the  act  avoids  the  promise ;  and  so  if  one  agrees  not  to  do  that 
which  he  may  lawfully  abstain  from  doing,  but  a  subsequent 
act  requires  "him  to  do  it,  this  act  also  avoids  the  agreement,  (b) 

(z)  See  ante,   vol.    1,   p.   384,   u.   (c),  ration  of  the  city  of  New  York  conveyed 

And  see  Potliior,  Traite'  des  Obligations,  lands  for  the  purposes  of  a   church  and 

Pt.  1,  ch.  1,  sect.  4,  §  2.  cemetery,  with  a  covenant  for  a  quiet  en- 

(a)  Thus,   in    Faulkner    v.    Lowe,    2  joyment,  and   aftei-wards,  pursuant   to   a 

Exch.  595,  there  was  a  covenant  by   C  power  granted  by  the  legislature,  passed 

to  pay  a  sum  of  money  to.  A,  B,  and  to  a  by-la\v  prohibiting  the  use  of  these  lands 

himself,  C,  or  the  survivors  or  survivor  of  as  a  cemetery ;  Seld,  that  this  was  not  a 

them  on  their  joint   account.       C  being  breach  of  the  covenant  which  entitled  to 

sued  upon  this  covenant,  the  court  held  damages,  but  it  was  a  repeal  of  the  coye- 

the    covenant  senseless   and    impossible,  nant.     And  Savage,  C.  J.,  thus  remarked 

and  judgment  was  given  for  the  defend-  upon  the  authorities  :  "  There  are  but  few 

ant.  authorities  on  this  question,  and  those  few 

(6)  Presb.  Church  v.  City  of  N.  York,  are  at  variance.     The  case  of  Brason  v. 

5  Cowen,  538.  In  that  case  the  corpo-  Dean,  3  Mod.  39,  decided  in  1683,  was 
[176] 


CH.  in.] 


BEFBNCBS. 


*187 


But  if  one  agrees  to  do  what  is  at  the  time  unlawful,  a  subse- 
quent act  making  the  act  lawful,  cannot  give  validity  to  the 
agreement,  because  it  was  void  at  its  beginning.  *A  law  may, 
however,  have  the  effect  of  suspending  an  agreement  that  was 
originally  valid,  and  which  it  makes  impossible  without  viola- 
tion of  law ;  and  yet  leave  the  contract  so  far  subsisting  that 
upon  a  repeal  of  the  law  the  force  and  obligation  of  the  con- 
tract remains,  (c)  It  would  seem  that  a  prevention  by  the  law 
of  a  foreign  country  is  no  excuse,  because  this  does  not  make 
the  act  unlawful  in  the  view  of  the  law  which  determines  the 
obligation  of  the  contract.  The  subject  of  illegal  contracts  is 
fully  considered  in  ^a' subsequent  chapter. 


covenant  upon  a  charter-party  for  the 
freight  of  a  ship.  The  defendant  pleaded 
that  the  ship  was  loaded  with  French 
goods  prohibited  by  law  to  be  imported. 
And  upon  demurrer  judgment  was  given 
for  the  plaintiff,  for  the  court  were  all  of 
opinion  that  if  the  thing  to  be  done  was 
lawful  at  the  time  when  the  defendant 
entered  into  the  covenant,  though  it  was 
afterwards  prohibited  by  act  of  parlia- 
ment, yet  the  covenant  was  binding. 
But  in  the  case  of  Brewster  v.  Kitcliin,  1 
Ld.  Eaym.  317,  321,  A.D.  1698,  a  differ- 
ent and  a  more  rational  doctrine  is  estab- 
lished. It  is  there  said  :  '  For  the  differ- 
ence when  an  act  of  parliament  will 
amount  to  a  repeal  of  a  covenant  and 
when  not,  is  this  ;  when  a  man  covenants 
not  to  do  a  thing  which  was  lawful  for 
him  to  do,  and  an  act  of  parliament  comes 
after  and  compels  him  to  do  it,  then  the 
act  repeals  the  covenant ;  and  vice  versa. 
But  when  a  man  covenants  not  to  do  a 
thing  which  was  unlawful  at  the  time  of 
the  covenant,  and  afterwards  an  act  makes 
it  lawful,  the  act  does  not  repeal  the  cov- 
enant.' In  1  Salkeld,  198,  where  the 
same  case  is  reported,  the  proposition  is 
thus  stated  :  '  Where  H.  covenants  not  to 
do  an  act  or  thing  which  was  lawful  to  do, 
and  an  act  of  parliament  comes  after  and 
compels  him  to  do  it,  the  statute  repeals 
the  covenant.    So  if  H.  covenants  to  do  a 


thing  which  is  lawful,  and  an  act  of  par- 
liament comes  in  and  hinders  him  from 
doing  it,  the  covenant  is  repealed.  But  if 
a  man  covenants  not  to  do  a  thing  which 
then  was  unlawful,  and  an  act  comes  and 
makes  it  lawful  to  do  it,  such  act  of  par- 
liament does  not  repeal  the  covenant.'  " 
And  see  Bennett  v.  Woolfolk,  1 5  Geo.  213. 
As  to  the  dissolution  of  contracts  by  a 
declaration  of  war,  see  Reid  v.  Hoskins, 
30  E.  L.  &  E.  406. 

(c)  Thus  in  Baylies  v.  Bettyplace,  7 
Mass.  325,  it  was  held  that  a  law  of  the 
United  States  laying  an  embargo  for  an 
unlimited  time,  and  afterwards  repealed, 
did  not  extinguish  a  promise  to  deliver 
debentures,  but  operated  as  a  suspension 
only  during  the  continuance  of  the  law. 
So  in  Hadley  v.  Clarke,  8  T.  R.  259, 
where  the  defendants  contracted  to  carry 
the  plaintiff's  goods  from  Liverpool  to 
Leghoni,  and  on  the  vessel's  arrival  at 
Falmouth  in  the  course  of  her  voyage,  an 
embargo  was  laid  on  her  "  until  the  fur- 
ther order  of  council ; "  it  was  held  that 
such  embargo  Only  suspended  the  execu- 
tion, but  did  not  dissolve  the  contract  be- 
tween the  parties,  and  that  even  after  two 
years,  when  the  embargo  wa?  taken  off,  the 
defendants  were  answerable  to  the  plain- 
tiff in  damages  for  the  non-performance 
of  their  contract. 

•         [ 177  ] 
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SECTION    IV. 

OF   DEFENCES   RESTING    UPON    THE   ACTS   OR   OMISSIONS   OF   THE 
PLAINTIFF. 

It  is  a  good  defence  to  an  action  on  a  contract,  that  the  obli- 
gation to  perform  the  act  required,  was  dependent  upon  some 
other  thing  which  the  other  party  was  to  do,  and  has  failed  to 
do.  And  if  before  the  one  party  has  done  any  thing,  it  is  ascer- 
tained that  the  other  party  will  not  be  ablefto  do  that  which  he 
has  undertaken  to  do,  this  will  be  a  sufficient  *reason  why  the 
first  party  should  do  nothing,  [d)  And  this  excuse  is  valid 
although  the  omission  by  the  other  party  to  do  the  thing  re- 
quired of  him,  was  produced  by  causes  which  he  could  neither 
foresee  nor  control.  And  even  if  it  is  provided  that  the  thing 
shall  be  done  "  unless  prevented  by  unavoidable  accident,"  the 
accident  to  excuse  the  not  doing,  must  be  not  only  unavoidable, 
but  must  render  the  act  physically  impossible,  and  not  merely 
unprofitable  and  inexpedient  by  reason  of  an  increase  of  labor 
and  cost,  (e) 

If  one  bound  to  perform  a  future  act,  before  the  time  for 
doing  it  declares  his  intention  not  to  do  it,  this  is  no  breach  of 
his  contract ;  (/)  but  if  his  declaration  be  not  withdrawn  when 

(d)  Caincs  v.  Smith,  15  M.  &  W.  189,  tion  by  the  recent  case  of  Hochster  v. 
where  defendant  had  promised  to  marry  De  Latour,  20  Eng.  Law  &  Eq.  157, 
plaintiff,  but  married  another  woman,  whore  it  was  held  that  if  A  engages  to 
To  an  action  for  breach  of  promise,  a  employ  B  in  his  service,  the  term  to  com- 
plea  by  defendant  that  he  bad  never  been  mence  at  a  future  day,  and  before  that 
requested  by  the  plaintiff  to  perfoi-m  his  day  A  changes  his  mind  and  refuses  to 
contract  was  held  ill.  Johnston  v.  Caul-  employ  him,  this  is  a  breach  of  the  con- 
kins,  1  Johns.  Cas.  116,  wherein  a  similar  tract,  and  B  may  have  his  action  for  such 
action  it  was  held  that  if  the  defendant  breach  immediately,  and  is  not  bound  to 
has  absconded,  the  plaintiff  need  not  show  wait  until  the  day  the  service  was  to  com- 
an  offer  to  maiTy  him.  And  see  other  mence.  A  in  such  case  has  no  right  to  a 
instances  of  the  same  principle  in  Short  locus  pamiteMiai.  See  the  case  fully  stated, 
e.  Stone,  8  Q.  B.  Eep.  358;  Lovelock  v.  ante,  p.  179,  n.  (().  So  it  was  held  in 
Franldyn,  id.  371  ;  Ford  v.  Tiley,  6  B.  &  Cort  v.  Ambergate,  &c.  Railway  Co.  6 
C.  325;  Bowdell  u.  Parsons,  10  East,  Eng.  Law  &  Eq.  R.  230,  that  where  there 
359.  is  an  executory  contract  for  the  manufao- 
(c)  See  ante,  p.  184,  n.  (x.)  tuBng  and  supply  of  goods  from  time  to 
(/)  Phillpotts  V.  Evans,  5  M.  &  W.  time,  to  be  paid  for  after  deliveiy,  if  the 
477  ;  Ripley  v.  M'Clure,  4  Exch.  R.  345  ;  purchaser,  having  accepted  and  paid  for  a 
Leigh  u.  Paterson,  2  J.  B.  Moore,  588.  portion  of  the  goods  contracted  for,  gives 
This  principle,  however,  is  drawn  in  ques-  notice  to  the  vendor  not  to  manufacture 
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the  time  comes  for  the  act  to  be  done,  it  constitutes  a  sufficient 
excuse  for  the  default  of  the  other  party.  In  all  cases  what- 
ever, a  promisor  will  bek  discharged  from  all  liability  when  the 
non-performance  of  his  obligation  is  caused  by  the  act,  or  the 
fault,  of  the  other  contracting  party,  (g) 

*The  validity  of  many  of  these  defences,  resting  upon  the 
act  or  default  of  the  other  party,  must  depend  upon  the  ques- 
tion, which  is  sometimes  difficult,  whether  the  contracts  are  in 
fact  dependent,  or  independent.  There  are  cases,  and  especially 
some  early  ones,  which  seem  to  be  severe,  and  more  technical 
than  rational ;  but  of  late  the  courts  incline  to  decide  these 
questions  as  good-sense  and  common  justice  require.  But 
there  are  rules  by  which  they  are  guided  ii\  this  matter,  if  not 
controlled ;  and  we  would  add  to  what  we  have  already  said  on 
this  subject,  that  the  classes  of  engagements  contained  in  a 
contract  —  dependent,  concurrent,  and  independent — may  be 
thus  distinguished.  Where  the  agreements  go  to  the  whole  of 
the  consideration  on  both  sides,  the  promises  are  dependent, 
and  one  of  them  is  a  condition  precedent  to  the  other.  If  the 
agreements  go  to  a  part  only  of  the  consideration  on  both  sides, 
and  a  breach  may  be  paid  for  in  damages,  the  promises  are  so 
far  independent.  If  money  is  to  be  paid  on  a  day  certain,  in 
considefp,tion  of  a  thing  to  be  performed  at  an  earlier  day,  the 
performance  of  this  thing  is  a  condition  precedent  to  the  pay- 
ment ;  and  if  the  money  is  to  be  paid  in  instalments,  some 
before  a  thing  is  to  be  done,  and  some  when  it  is  done,  the 
doing  of  the  thing  is  not  a  condition  precedent  to  the  former 
payments,  but  is  to  the  latter.  And  if  there  is  a  day  for  the 
payment  of  the  money,  and  this  comes  before  the  day  fixed  for 
the  doing  of  the  thing,  or  before  the  time  when  the  thing,  from 
its  nature,  can  be  performed,  then  the  payment  is  at  all  events 
obligatory,  and  an  action  may  be,  brought  for  it  independently 

atiy  more,  as  he  has  no  occasion  for  them,  would  hare  tendered  it  bnt  for  the  erasion 

and  will  not  accept  or  pay  for  them,  the  of  the  other  party,  this  was  held  to  be 

vendor  having  been  desirous  and  able  to  equivalent  to  a  tender.    Borden  v.  Bor- 

complete  the  contract,  he  may,  without  den,  5  Mass.  67.    And  see  Com.  Dig. 

manufacturing  and  tendering  the  rest  of  Condition,  L.  (6) ;  Goodwin  v.  Holbrook, 

the  goods,  maintain  an  action  against  the  4  Wend.  377  ;   Whitney  v.   Spencer,  4 

purchaser  for  breach  of  the  contract.  Cow.  39 ;  People  v.  Bartlett,  3  Hill,  570  ; 

{g)  Thus,  where  one  was    bound   to  Grandy  v.  McCleese,  2  Jones   (N.  C.) 

deliver  a  deed  on  a  day  cert9.in,  and  at  L.  Kep.  142 ;  Warters  v.  Herring,  id.  46. 
the  day  was  ready  with  the  deed,  and 
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of  the  act  to  be  done.  Concurrent  promises  are  those  where 
the  acts  to  be  performed  are  simultaneous,  and  either  party  may 
sue  the  other  for  a  breach  of  the  contract,  on  showing  either, 
that  he  was  able,  ready,  and  willing  to  do  his  act  at  the  proper 
time  and  in  the  proper  way,  or  that  he  was  prevented  from 
doing  it,  or  being  so  ready  to  do  it,  by  the  act  or  default  of  the 
other  contracting  party,  [h) 

The  defendant  may  rely  on  the  fact  that  the  contract  has 
been  rescinded ;  and  this  may  have  been  done  by  mutual  con- 
sent, or  by  the  plaintiff,  who  had  the  right  to  do  so,  or  by  *the 
defendant,  if  he  had  the  right,  (i)  Generally,  as  a  contract  can 
be  made  only  by  the  consent  of  all  the  contracting  parties,  it 
can  be  rescinded  only  by  the  consent  of  all.  [j)  But  this  con- 
sent need  not  be  expressed   as    an    agreement,  [k)     If  either 


(h)  See  this  subject  considered  and  the 
authorities  cited,  ante,  p.  36,  et  seq. 

(i)  But  where  a  party  has  a  right  to 
rescind  a  contract,  and  no  specified  time 
is  allowed,  he  must  rescind  within  a  sea- 
sonable time.  Hodgson  v.  Davics,  2 
Campb.  530 ;  Okell  v.  Smith,  1  Starlde, 
107 ;  Prosser  v.  Hooper,  1  Mooro,  106. 
Which  is  a  question  of  law  for  the  court, 
and  not  of  fact  for  the  jury.  Kingsley  v. 
Wallis,  14  Maine,  57  ;  Holbrook  v.  Burt,  22 
Pick.  546.  One  party  may  have  a  right 
to  rescind  a  contract,  which  may  yet  be 
binding  upon  the  other,  and  although  the 
contract  was,  in  a  certain  event,  by  its 
terms  to  be  "  null  and  void."  Thus,  where 
by  Stat.  17  Geo.  3,  c.  50,  §  8,  the  vendor 
at  an  auction  was  empowered  to  make  it  a 
condition  of  sale  that  the  purchaser  should 
pay  the  auction-duty  in  addition  to  the 
purchase-money,  and  it  was  declared  that 
upon  his  neglect  or  refusal  to  pay  the 
same,  the  Ijidding  "  should  be  null  and 
void  to  all  intents  and  purposes ;  "  it  was 
held  that  the  contract  is  not  by  reason  of 
such  neglect  or  refusal  absolutely  void,  but 
voidable  only,  at  the  option  of  the  vendor. 
Malins  «.  Freeman,  6  Scott,  187. 

{j)  Whether  there  has  been  a  rescission 
of  the  contract  is  a  question  for  the  jury. 
See  Pitt  V.  Cassanet,  4  M.  &  G.  898. 

(k)  The  rescission  by  one  party  may  be 
as  strongly  expressed  by  acts  as  by  words. 
Thus  in  Goodrich  v.  LafiBin,  1  Pick.  57, 
A  agreed  to  deUver  to  B  some  step  stones 
which  were  to  be  paid  for  one  half  in 
money  and  one  half  in  goods.  The  stones 
were  delivered,  and  B  delivered  some  of 
the  goods  upon  the  special  contract.    B 
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having  sued  A  and  recovered  judgment 
for  the  value  of  the  goods  delivered,  de- 
claring upon  the  common  counts  only,  it 
was  held  that  A  might,  upon  the  common 
counts  only,  recover  the  value  of  the  stones. 
So  in  Hill  v.  Green,  4  Pick.  114,  by  a 
contract  under  seal  the  plaintiff  agreed 
that  his  son,  a  minor,  should  work  for  the 
defendant  nine  months,  and  the  defendant 
agreed  to  give  him  therefore  certain  chafs- 
tels,  which  were  delivered  forthwith,  but 
were  to  remain  the  pi'operty  of  the  de- 
fendant until  the  service  shoi^d  be  per- 
formed. The  plaintiff  sold  the  chattels 
to  a  sti-anger,  and  the  boy  was  afterwards 
wrongfully  turned  away  by  the  defendant 
before  the  expiration  of  the  term.  The 
defendant  reclaimed  the  chattels,  and  the 
vendee,  knowing  all  the  facts,  settled  the 
demand  by  paying  him  a  sum  of  money. 
Held,  that  the  wi-ittcn  contract  was  re- 
scinded and  that  the  plaintiff  was  enti- 
tled to  recover  on  a  quantum  meruit  for  the 
service  performed,  but  that  neither  the 
plaintiff  nor  his  vendee  could  recover 
back  the  mon^  paid  to  the  defendant. 
In  Quincy  v.  Tilton,  5  Greenl.  277,  it  was 
held  that  where  parties  agree  to  rescind  a 
sale  once  made  and  perfected  without 
fraud,  the  same  fonnalities  of  deUvery, 
&c.,  are  'necessary  to  revest  the  property 
in  the  original  vendor  wliich  were  neces- 
sai-y  to  pass  it  from  him  to  the  vendee. 
In  James  v.  Cotton,  7  Bing.  266,  the 
plaintiff  engaged  to  let  land  to  the  defend- 
ant on  building  leases,  and  to  lend  him 
i6,000  to  assist  him  in  the  erection  of  20 
houses  on  the  land.  Defendant  agreed  t» 
build  the  houses,  and  convey  them  as 
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party,  without  right,  claims  to  rescind  the  contract,  the  other 
party  need  not  object,  and  if  he  permit  it  to  be  rescinded,  *it  will 
be  done  by  mutual  consent.  Nor  need  this  purpose  of  rescind- 
ing be  expressly  declared  by  the  one  party,  in  order  to  give  to 
the  other  the  right  of  consenting,  and  so  rescinding.  There  may 
be  many  acts  from  which  the  opposite  party  has  a  right  to  infer 
that  the  party  doing  them  would  rescind;  (/)  and  generally 
where  one  fails  to  perform  his  part  of  the  contract,, or  disables 
himself  from  performing  it,  (m)  the  other  party  may  treat  the 
contract  as  rescinded,  (n)  But  not  if  he  has  been  guilty  of  a 
default  in  his  engagement,  for  he  cannot  take  advantage  of  his 
own  wrong  to  defeat  the  contract.  Nor  if  the  failure  of  the 
other  party  be  but  partial,  leaving  a  distinct  part  as  a  subsisting 
and  executed  consideration,  and  leaving  also  to  the  other  party 


security  for  th^oan,  which  was  to  be  paid 
at  a  time  fixed.  When  six  houses  had  been 
built,  and  part  of  the  £6,000  had  been 
advanced,  plaintiff  requested  defendant  not 
to  go  on  with  the  other  fourteen  houses. 
Defendant  desisted.  Hdd,  that  this 
amounted  to  a  rescission  of  the  contract 
by  mutual  consent,  and  the  plaintiff  was 
allowed  to  recover  the  amount  advanced 
on  a  count  for  money  lent.  —  If  by  the 
terms  of  the  contract  it  is  left  in  the 
power  of  the  plaintiff  to  rescind  by  any 
act  of  his,  and  he  does  it,  or  if  the  defend- 
ant afterwards  consents  to  its  being  re- 
scinded, the  plaintiff  may  treat  the  con- 
tract as  rescinded.  Towers  v.  Ban-ett,  1 
T.  R.  133. 

(I)  See  preceding  note. 

(m)  Thus  in  Keys  v.  Harwood,  2  Com. 
B.  905,  A  agreed  to  board  B  and  to  re- 
ceive pay  in  certain  goods.  Before  the 
time  of  payment  arrived,  B  allowed 
those  goods  to  be  seized  and  sold  on  exe- 
cution against  him.  This  was  held  a 
rescission  of  the  contract,  and  A  was  al- 
lowed to  recover  on  a  general  count,  and 
without  reference  to  the  special  contract. 
So  in  Planchfe  v.  Colburn,  8  Bingham,  14, 
where  A  agreed  to  write  a  treatise  for  a 
periodical  publication,  which,  before  the 
treatise  was  completed,  the  defendant  dis- 
continued, this  was  considered  an  aban- 
donment of  the  contract  by  the  defendant, 
and  the  plaintiff  was  allowed  to  recover 
on  a  quantum  meruit,  without  completing 
the  treatise.  See  Shaw  v.  The  Turnpike 
Co.  2  Penn.  454,  3  id.  445;  King  v. 
Hutchins,  8  Post.  561,  also  Warden  of 

VOL.  II.  16 


the  Church  of  St.  Louis  v.  Kei-wan,  9 
Louis.  Ann.  Rep.  31.  In  Dubois  v.  Dela- 
ware Canal  Co.  4  Wend.  285,  Many,  J., 
said  :  "  Every  breach  of  a  special  agree- 
ment by  one  party  does  not  authorize  the 
other  to  treat  it  as  rescinded ;  but  there 
are  some  breaches  that  do  .amount  to  an 
abandonment  of  it.  There  is  not,  per- 
haps, any  precise  rule,  which,  when  ap- 
plied to  the  breach  of  a  contract,  certainly 
settles  the  question  whether  it  is  thereby 
abandoned  or  not ;  but  if  the  act  of  one 
party  be  such  as  necessarily  to  prevent  the 
other  from  performing  on  his  part  accord- 
ing to  the  terms  of  his  agreement,  the 
contract  may,  I  think,  be  considered  as 
rescinded." 

(n)  But  this  is  not  always  the  case. 
Thus  in  Weaver  v.  Sessions,  6  Taunton, 
154,  the  plaintiff  covenanted  to  furnish 
the  defendant  all  the  malt  he  should  want 
for  a  certain  specified  period,  which  should 
be  "good,  well  dried,  and  marketable." 
The  defendant  covenanted  to  buy  all  his 
malt  of  the  plaintiff,  and  not  to  buy  else- 
where, unless  the  plaintiff  neglected  or 
refused  to  deliver  him  good  malt  an  request. 
The  plaintiff  having  delivered  bad  malt, 
the  defendant  bought  of  others,  without 
having  first  requested  the  plaintiff  to 
furnish  better.  The  court  held  that  the 
non-compliance  by  the  plaintiff,  merely  in 
delivering  bad  malt  for  good,  did  not 
authorize  a  rescission  of  the  contract,  and' 
that  the  defendant  was  liable  for  purchas- 
ing of  others,  befoi'e  the  plaintiff  had 
refused  or  neglected  on  request  to  furnish- 
better. 
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his  action  for  damages  for  the  part  not  performed,  (nn)  Gener- 
ally, no  contract  can  be  rescinded  by  one  of  the  parties,  unless 
both  can  be  restored  to  the  condition  in  which  they  were  before 
the  contract  *was  made,  (o)     If,  therefore,  one  of  the  parties  has 


{nil)  In  Franklin  v.  Miller,  4  Ad.  & 
Ell.  599,  Littkdak,  J.,  says :  "  It  is  a 
clearly  recognized  principle  that,  if  there 
is  only  a  partial  failure  of  performance  by 
one  party  to  a  contract,  for  which  there 
may  be  a  compensation  in  damages,  the 
contract  is  not  put  an  end  to."  See  ante, 
p.  43,  n. 

(o)  Hunt  V.  Silk,  5  East,  449,  the  lead- 
ing case  upon  this  point.  There  A  agreed, 
in  consideration  of  ilO,  to  let  a  house  to 
B,  which  A  was  to  repair  and  execute  a 
lease  of  within  ten  days,  but  B  was  to  have 
immediate  possession,  and  in  consideration 
of  the  aforesaid  was  to  execute  a  counter- 
part and  pay  the  rent.  B  took  possession 
and  paid  .£10  immediately,  but  A  neg- 
lected to  execute  the  lease  and  make  the 
repairs  beyond  the  period  of  the  ten  days, 
notwitiistanding  which  B  still  continued  in 
possession :  IleM,  that  B  could  not,  by 
quitting  the  house  for  the  default  of  A,  re- 
scind the  contract  and  recover  back  the  ilO 
in  an  action  for  money  had  and  received, 
but  could  only  declare  for  a  breach  of  the 
special  contract ;  for  a  contract  cannot  be 
rescinded  by  one  party  for  the  default  of 
the  other,  unless  both  can  be  put  in  statu 
quo  as  before  the  contract;  and  here  B 
had  had  an  intermediate  possession  of  the 
premises  under  the  agreement.  And 
Lord  Ellenboroiigh  said:  "Where  aeon- 
tract  is  to  be  rescinded  at  all,  it  must  be 
rescinded  in  toto,  and  the  parties  put  in 
statu  quo.  But  here  was  an  intennediate 
occupation,  a  part  execution  of  the  agree- 
ment, which  was  incapable  of  being  re- 
scinded. If  the  plaintiff  might  occupy 
the  premises  two  days  beyond  the  time 
when  the  repairs  were  to  have  been 
done  and  the  lease  executed,  and  yet 
rescind  the  contract,  why  might  he  not 
rescind  it  after  a  twelvemonth  on  the  same 
account  ?  This  objection  cannot  be  got- 
ten rid  of :  the  parties  cannot  be  put  in 
statu  quo."  So  in  Bced  v.  Blandford,  2 
Y.  &  Jer.  278,  where  the  master  and  part- 
owner  of  a  vessel  agreed  to  purchase  the 
moiety  of  his  partner,  and  having  paid 
the  purchase-money  and  received  the  title 
deeds,  which  he  deposited  as  a  security 
with  a  third  person,  had  the  entire  posses- 
sion of  the  vessel  given  up  to  him,  but  his 
partner  afterwards  refused  to  execute  a 
bill  of  sale,  or  refund  the  money ;  it  was 
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held  that  an  action  for  money  had  and  re- 
ceived would  not  lie  to  recover  the  pur- 
chase-money, as  the  parties  could  not  be 
restored  to  their  original  situation.  Alex- 
ander, C.  B.,  said :  "  In  order  to  sustain 
an  action  in  this  form,  it  is  necessaiy  that 
the  parties  should,  by  the  plaintiff's  re- 
covering the  verdict,  be  placed  in  the 
same  situation  in  which  they  originally 
were  before  the  contract  was  entered  into. 
The  plaintiff  has,  by  his  intennediate  oc- 
cupation, derived  the  profits  of  the  vessel ; 
if  he  has  not,  he  might  have  done  so  ; 
and  it  is  impossible  to  say  what  the  de- 
fendant might  ha\e  made  had  lie,  during 
the  time,  had  any  control  over  it.  Under 
these  circumstances,  it  cannot  be  said,  that 
the  situation  of  the  partifs  has  not  been 
altered;  and  that,  by  the  plaintiff's  re- 
covering in  this  action,  their  original  posi- 
tion may  be  restored.  Besides  this,  the 
defendant's  title  deeds  have  been  deposited 
by  the  plaintiff  as  a  security  for  the 
money  advanced  to  him.  How  could  the 
defendant,  in  this  respect,  be  restored  to 
his  original  situation  by  this  action  ■?  He 
is  at  the  mercy  of  the  defendant  for  his 
title  deeds,  and  cannot  recover  them  by 
any  process  in  this  cause.  I  think  the 
objection  is  unanswerable,  and  that  the 
nile  for  a  nonsuit  must  be  made  absolute." 
And  Vauglian,  B.,  said  :  "  The  decision 
in  Hunt  v.  Silk  lays  down  a  very  cleaj 
and  just  rule  in  these  cases :  if  the  cir- 
cumstances be  such,  that,  by  rescinding 
the  contract,  the  rights  of  neither  party 
are  injured,  in  that  case,  if  one  contract- 
ing party  will  not  fulfil  his  part  of  the 
engagement,  the  other  may  rescind  the 
contract,  and  maintain  his  action  for 
money  had  and  received,  to  recover  back 
wliat  ho  may  have  paid  upon  the  faith  of 
it."  —  And  where  one  party  elects  to  re- 
scind a  contract  for  fraud,  ho  must  return 
the  consideration  received  before  any  right 
of  action  accrues,  and  it  is  not  enough  to 
notify  tlie  party  defrauding,  and  call  upon 
him  to  come  and  receive  the  goods.  Nor- 
ton V.  Young,  3  Greenl.  30.  But  in  the 
case  of  Masson  v.  Bovet,  1  Denio,  69,  it 
was  said  that  though  the  general  rule  is, 
that  the  party  who  would  rescind  a  con- 
tract on  the  ground  of  fraud,  for  the  pur- 
pose of  recovering  what  he  has  advanced 
upon  it,  must  restore  the  other  party  to 
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derived  an  advantage  from  a  partial  performance,  he  cannot 
hold  *this  and  consider  the  contract  as  rescinded  because  of  the 
non-performance  of  the  residue ;  (p)  but  must  do  all  that  the 
contract  obliges  him  to  do,  and  seek  his  remedy  in  damages. 
And  if  the  thing  to  be  done  on  the  one  side  as  the  consideration 
of  the  agreement  on  the  other  side,  is  to  be  done  at  several 
times,  a  failure  at  one  time  will  not  generally  authorize  the 
other  party  to  treat  the  whole  contract  as  rescinded ;  although, 
even  in  such  continuing  cases,  this  partial  failure  may  be  so 
destructive  of  the  contract  as  to  give  the  other  party  the  right 
to  consider  it  as  wholly  rescinded,  (q) 


SECTION    V. 


ACCORD   AND   SATISFACTION. 

Another  sufficient  defence  is  accord  and  satisfaction ;  which 
is  substantially  another  agreement  between  the  parties  in  satis- 
faction of  the  former  one,  and  also  an  execution  of  the  latter 
agreement.  This  is  the  meaning  of  the  ancient  rule,  that  accord 
without  satisfaction  is  no  bar  to  an  action ;  and  it  used  to  be 
laid  down  in  the  earlier  books  with  great  exactness,  that  the 
execution  of  the  accord  must  be  complete  and  perfect,  (r)     So, 

tlie  condition  in  which  he  stood  before  the  298;  Stevens  v.  Gushing,  1   N.  H.    17; 

contract  was  made ;  yet,  where  the  party  Perley  v.  Balch,  23  Pick.  283. 

who   practised  the  fraud   has   entangled  (p)  And   if  one  party  has  derired  all 

and  complicated  the  subject  of  the  con-  the  intended  benefit  from  a  contract,  the 

tract  in  such  a  manner  as  to  render  it  im-  agreement  to  rescind  the  contract  will  not 

possible  that  he  should  be  restored  to  his  bar  the  plaintiff  from  some  remedy.   Thus 

former  condition,  the  party  injured,  upon  to  an  action  for  goods  sold  and  delivered, 

restoring,  or  offering  to  restore  what  he  it  is  no  defence  tliat  the  goods  were  sold 

has  received,  and  doing  whatever  is  in  his  in  pursuance  of  a  special  contract,  which 

power  to  undo  what  has  been  done  in  the  was  afterwards  rescinded  and  annulled  by 

execution  of  the  contract,  may  rescind  it  both    parties.     Edwards  v.    Chapman,   1 

and  recover  what  he  has  advanced.     See  M.    &    W.    231,    Parke,     B.,    saying: 

further  upon  tliis  point,  per  Tindal,  C.  J.,  "A  duty  arises  from  the  contract  of  sale, 

in  JTitt  V.    Cassanet,  4   M.    &   G.    903 ;  which   cannot  be  got  rid  of  without  an 

Blackbnm  v.    Smith,   2   Exch.  E.   783 ;  accord  and  satisfaction. "_ 

Junkiusv.  Simpson,  14  Maine,  364;  Cool-  (q)  See  supra,  n.  (n).' 

idge  V.  Brigham,  1   Mete.  547 ;  Peters  v.  (r)    Cock    v.  Honychurch,  T.  Raym. 

Gooch,  4  Blackf.  515;  Turnpike  Co.  v.  203,  2  Keble,  690.     Trespass  for  an  as- 

Commonwealth,  2  Watts,  433 ;  Brown  v.  sault.     Plea,  a  concord  between  the  parties. 

Witter,  10  Ohio,  142  ;  Johnson  v.  Jack-  that  the  defendant  should  pay  plaintiff  i3, 

son,  27  Miss.  498;  Allen  v.  Edgerton,  3  and  his  attorney's  bill,  and  that  he  had 

Verm.  442 ;  Luey  v.  Bundy,  9  N.  H.  R.  paid  the  £3,  and  was  ready  to  pay  the 
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indeed,  it  must  be  now,  except  where  the  *new  promise  itself  is 
by  the  accord  or  agreement  the  satisfaction  for  the  debt  or 
broken  contract.  The  party  holding  the  claim  may  agree  to 
take  a  new  promise  of  the  other  in  satisfaction  of  it;  or 
he  may  agree  to  receive  a  new  undertaking  when  the  same  shall 
be  executed,  as  a  satisfaction.  In  either  case  he  will  be  held  to 
his  bargain,  and  only  to  that,  (s)     Whether  the  new  promise 


attorney's  bill,  bnt  he  never  showed  him 
any.  This  was  hold  no  defence,  because 
the  accord  was  not  wholly  executed.  See 
also,  Pcytoe's  case,  9  Rep.  79  b ;  Anony- 
mous, Cro.  Eliz.  46 ;  Case  v.  Barber,  T. 
Raym.  450,  T.  Jones,  158;  Bree  f.  Say- 
ler,  2  Keble,  332  ;  Hall  v.  Seabright,  2 
Keble,  534;  Brown  v.  Wade,  2  Keble, 
851  ;  Frentress  v.  Markle,  2  Iowa,  K. 
553  ;  Coit  v.  Houston,  3  Johns.  Ca§.  243 ; 
Watkinson  v.  Inglesby,  5  Johns.  386 ; 
Trost  v.  Johnson,  8  Ohio,  393 ;  Woodruif 
V.  Dobbins,  7  Blackf.  582;  Ballard  v. 
Noaks,  2  Pike,  45  ;  Brooklyn  Bank  v. 
De  Grauw,  23  Wend.  342 ;  Bryant  v.  Proc- 
tor, 14  B.  Monroe,  457  ;  J3igelow  v.  Bald- 
win, 1  Gray,  245. 

(s)  Babcock  v.  Hawkins,  23  Verm.  R. 
561 .  This  was  an  action  of  book  account. 
It  appeared  that  after  the  commencement 
of  the  suit,  the  parties  met,  and  the  de- 
fendant agreed  to  give  a  note  for  thirty 
dollars  to  the  plaintiff,  and  pay  all  the 
plaintiff's  costs  in  the  suit,  except  the  writ 
and  service.  Tlie  defendant  executed  the 
note  and  agreed  to  pay  the  costs,  as  above 
stated ;  and  the  plaintiff  then  executed 
and  delivered  to  hira  a  receipt  in  these 
words  :  — ■ "  Received  of  Peter  Hawkins 
thirty  dollars  by  note  given  per  this  date, 
in  full  to  settle  all  book  accounts  up  to 
this  date ; "  and  the  suit,  as  well  as  tlie 
subject-matter  of  the  suit,  was  considered 
as  settled  by  the  parties.  The  defendant 
never  paid  any  portion  of  the  costs,  but 
paid  part  of  the  note ;  and  for  the  reason 
that  the  defendant  had  not  paid  the  costs 
the  plaintiff  refused  to  discontinue  the 
suit.  Upon  these  fncts,  found  by  an  audi- 
tor, the  county  court  rendered  judgment 
for  the  defendant,  which  was  affirmed  by 
the  supreme  court.  Redfield,  J.,  in  de- 
livering the  opinign  of  the  court,  said : 
"  Wo  think  it  must  bo  regarded  as  fully 
settled,  that  an  agreement  upon  sufficient 
consideration,  fully  executed,  so  as  to 
have  operated  in  the  minds  of  the  parties, 
as  a  full  satisfaction  and  settlement  of  a 
preexisting  contract  or  account  between 
the  parties,  is  to  be  regarded  as  a  valid 
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settlement,  whether  the  new  contract  be 
ever  paid  or  not,  and  that  the  party  is 
bound  to  sue  upon  the  new  contract,  if 
such  were  the  agreement  of  the  parties. 
This  is  certainly  the  common  understand- 
ing of  the  matter.  It  is  reasonable,  and 
we  tlrink  it  is-  in  accordance  with  the 
strictest  principles  of  technical  law.  1. 
There  is  no  want  of  consideration  in  any 
such  case,  where  one  contract  is  substi- 
tuted for  another,  and  especially  so  where 
the  amount  due  upon  the  former  contract 
or  account  is  matter  of  dispute.  The 
liquidating  a  disputed  claim  is  always  a 
sufficient  consideration  for  a  new  promise. 
Holcomb  V.  Stimp.son,  8  Vt.  141.  2.  The 
accord  is  sufficiently  executed,  when  all  is 
done  which  the  party  agrees  to  accept  in 
satisfaction  of  the  preexisting  obligation. 
This  is  ordinarily  a  matter  of  intention, 
and  should  be  evidenced  by  some  express 
agreement  to  that  effect,  or  by  some  un- 
equivocal act  evidencing  such  a  purpose. 
This  may  be  done  by  surrender  of  former 
securities,  by  release  or  receipt  in  full,  or 
in  any  other  mode.  All  that  is  requisite 
is,  that  the  debtor  should  have  executed 
the  new  contract  to  that  point  whence  it 
was  to  operate  as  satisfaction  of  the  pre- 
existing liability,  in  the  present  tense. 
That  is  shown  in  the  present  case,  by 
executing  a  receipt  in  full,  the  same  as  if 
the  old  contract  had  been  upon  note,  or 
bill,  and  the  papers  had  been  surrendered. 
3.  In  every  case  where  one  security  or 
contract  is  agreed  to  be  received  in  lieu 
of  another,  whether  the  substituted  con- 
tract be  of  the  same  or  a  higher  grade,  the 
action,  in  case  of  failure  to  perform,  must 
be  upon  the  substituted  contract.  And  in 
the  present  case,  as  it  is  obvious  to  us, 
that  the  plaintiffs  agreed  to  accept  the 
note,  and  the  defendant's  promise  to  pay 
the  costs  in  full  satisfaction,  and  in  the 
place  of  tlic  former  liability,  the  defendant 
remained  liable  only  upon  the  new  con- 
tract. 4.  In  all  cases  where  the  party 
intends  to  retain  his  former  remedy  he 
wiU  neither  surrender  or  release  it ;  and 
whether  the  party  shall  be  permitted  to 
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shall  have  by  itself  the  *effect  of  satisfying  the  original  claim 
must  be  determined  by  a  construction  of  the  new  agreement. 
Generally,  but  not  universally,  if  the  new  promise  be  founded 
upon  a  new  consideration,  and  is  clearly  binding  on  the  original 
promisor,  this  is  a  satisfaction  of  the  former  claim ;  (t)  and 
otherwise  it  is  no  satisfaction,  (m)  But  even  this  last  kind  of 
promise,  if  it  be  fully  performed,  at  the  right  time  and  in  the 
right  way,  (and  not  merely  tendered,)  may  beccMue  then  a  satis- 
faction, (y)     *If  the  new  promise  is  executory,  and  is  not  bind- 


sue  upon  his  original  contract  is  matter  of 
intention  alw.iys,  unless  the  new  contract 
be  of  a  higher  grade  of  contract,  in  which 
case  it  will  always  merge  the  former  con- 
tract, notwithstanding  the  agreement  of 
the  debtor  to  still  remain  liable  upon  the 
original  contract."  So  in  Com.  Dig.  tit. 
Accord,  (B.  4,)  it  is  said  that  "an  accord, 
with  mutual  promises  to  perform,  is  good  ; 
though  the  thing  be  not  performed  at  the 
time  of  the  action,  for  the  party  has  a 
remedy  to  compel  the  performance.  Yet 
the  remedy  ought  to  be  such  that  the 
party  might  have  taken  it  upon  the  mutual 
promise  at  the  time  of  the  agreement." 
And  in  Sard  o.  Rhodes,  1  M.  &  W,  153, 
wliich  was  assumpsit  by  the  indorsee 
against  the  acceptor  of  a  1)111  of  exchange 
for  £43,  the  defendant  pleaded  that,  after 
the  bill  became  due,  one  G.  P.,  the  drawer 
of  the  bill,  made  his  promissoiy  note  for 
£44,  and  delivered  the  same  to  the  plain- 
tiif  in  full  satisfaction  and  discharge  of 
the  bill.  Replication,  that  although  he, 
the  plaintiff  accepted  the  note  in  full  satis- 
faction and  discharge  of  the  bill,  yet  that 
the  note  was  not  paid  when  due,  and  still 
remained  unpaid  :  —  Held,  that  the  repli- 
cation was  bad,  and  that  the  plaintiff, 
having  accepted  the  note  in  full  satisfac- 
tion and  discharge  of  the  bill,  could  not 
sue  upon  the  latter.  Held,  also,  that  the 
plea  was  sufficient.  And  see  to  the  same 
effect  Good  v.  Cheesman,  2  B.  &  Ad. 
328  ;  Evans  v.  Powis,  1  Exch.  601.  But 
the  rule  established  by  these  cases  has 
made  no  material  change  in  the  form  of 
the  plea.  It  is  still  trae  that  an  accord 
without  satisfaction  is  not  good.  There- 
fore if  a  defendant  intends  to  set  up  a# 
new  promise  without  performance  in  bar 
of  an  action,  he  must  take  care  to  aver 
distinctly  tha,t  it  was  agreed  that  the  new 
promise  should  be  received  in  satisfaction. 
If  he  sets  forth  the  agreement  in  such  a 
manner  that  it  appears  upon  the  face  of 
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the  plea  that  performance,  and  not  the 
promise  to  perform,  was  to  be  received  in 
satisfaction,  and  does  not  aver  perform- 
ance, the  plea  will  of  course  be  bad. 
This  will  explain  several  recent  English 
cases,  which  might  seem  at  first  sight  to 
be  at  variance  with  what  is  stated  in  the 
text.  See  Reeves  v.  Heame,  1  M.  &  W. 
323  ;  CoUingbourne  v.  Mantell,  5  M.  & 
W.  289  ;  Carter  v.  Wormald,  1  Exch.  R. 
81 ;  Gifford  v.  Whittaker,  6  Q.  B.  Rep. 
249 ;  Griffiths  v.  Owen,  13  M.  &  W.  58  ; 
Harris  v.  Reynolds,  7  Q.  B.  71 ;  Ga- 
briel V.  Dresser,  29  E.  L.  &  E.  266  ;  Bay- 
ley  V.  Horaan,  3  Bing.  N.  C.  920 ;  James 
V.  David.  5  T.  R.  141  ;  Allies  v.  Probyn, 
5  Tyrwh.  1079. 

(*)  Com.  Dig.  Accord,  (B.  4) ;  Good 
V.  Cheesman,  2  B.  &  Ad.  328,  per  Parke, 
J. ;  Cartwright  v.  Cooke,  3  B.  &  Ad. 
701 ;  Evans  v.  Powis,  1  Exch.  R.  607 ; 
Bayley  v.  Homan,  3  Bing.  N.  C.  921 ; 
Wentworth  v.  BuUen,  9  B.  &  C.  850.  In 
Pope  V.  TunstaU,  2  Pike,  209,  it  was  held 
that  in  debt  on  a  bond,  a  plea  averring 
that  before  suit  brought,  the  obligees  in 
the  bond  had  taken  a  third  person  into 
partnership,  and  that  the  defendant,  with 
two  securities,  executed  to  the  new  part- 
nership a  bond  on  longer  time  which  was 
accepted  and  received  in  full  satisfaction 
and  discharge  of  the  bond  sited  on,  is 
good  in  bar  as  a  plea  of  accord  and  satis- , 
faction. 

(m)  Thus,  a  plea  that  the  plaintiff  ac- 
cepted an  order  of  the  defendant  on  a 
third  person  for  a  given  sum,  in  satisfac- 
tion of  the  promises,  is  no  bar  to  an 
action  for  the.  original  cause  of  indebted- 
ness, nor  is  a  plea  good  as  an  accord  and 
satisfaction  that,  the  plaintiff  agreed  to 
accept  the  note  of  a  third  person,  which, 
on  being  tendered,  he  refused  to  accept. 
Hawley  v.  Eoote,  19  Wend.  516. 

(v)  Com.  Dig.  tit.  Accord,  {B.  4). 
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ing,  it  is  no  satisfaction  until  it  be  executed,  and  although  it  is 
to  be  performed  on  a  future  day  certain,  the  promisee  may  have 
his  original  action  before  the  new  promise  becomes  due.  (w) 
But  if  it  be  a  binding  promise,  for  a  new  consideration,  per- 
formable  at  a  future  day  certain,  then  the  original  right  of  action 
is  suspended  until  that  day  comes ;  if  the  promise  is  then  duly 
performed,  this  right  is  destroyed;  but  if  the  promise  is  not 
then  duly  performed  this  right  revives,  and  the  promisee  has  his 
election  to  sue  on  the  original  cause  of  action  or  on  the  new 
promise,  unless  by  the  terms  or  the  legal  effect  of  the  new  con- 
tract, the  new  promise  is  itself  a  satisfaction  and  an  extinction 
of  the  old  one.  (x)  This  may  be  illustrated  by  the  case  of  one 
who  takes  a  promissory  negotiable  note,  on  time,  for  money 
which  is  due  or  to  become  due.  This  note  is  conclusive  evi- 
dence of  an  agreement  for  delay  or  credit,  and  no  action  can  be 
maintained  on  the  original  cause  of  action  until  the  maturity 
of  the  note ;  (y)  if  then  the  note  is  not  paid,  an  action  may  be 
brought  upon  the  note,  or  on  the  original  cause  of  action,  unless 
the  facts  show  that  the  promisee  took  the  note  in  payment,  or 
.the  law  implies  it,  as  in  Massachusetts  and  Maine,  (z) 

It  seems  that  a  suit  on  a  written  contract,  as  a  note  of  hand, 
:may  be  barred  by  a  proof  of  the  execution  of  a  parol  contract, 
entered  into  concurrently  with  the  written  contract  and  agreed 
to  be  taken  in  satisfaction  of  it.  (a) 

(w)  Com.  Dig.  tit.  Accord,  (B.  4).  recorer.     And  see  Sayer  o.  Wagstaff,  5 

(x)  If  sucli  is  the  intent  and  eifect  of  Beav.  415;  Simon  v.  Lloyd,  2   C.  M.   & 

the  new   agreement,  tlie  remedy   on  the  R.  187. 

original  cause  is  wholly  gone.  See  supra,  (z)  See  ante,  p.  136,  nn.  (o),  (p). 
n.  (s).  And  see  further,  Lewis  w.  Lyster,  (a)  Tlius,  where  upon  the  indorsement 
2  C.  M.  &  li.  704 ;  Kearslake  v.  Morgan,  of  a  note  it  was  agreed  by  parol  be- 
5  T.  R.  51.3;  Richardson  v.  Riekman,  tween  tlic  Indorser  and  indorsee,  that  if 
cited  in  Kearslake  v.  Morgan,  5  T.  R.  tlio  former  would  execute  to  the  latter  a 
513  ;  Griffiths  v.  Owen,  13  M.  &  W.  63.  deed  for  a  tract  of  land  the  latter  would 
(y)  Kendrick  v.  Lomax,  2  Cr.  &  Jer.  strike  out  tlie  indorsement  and  release  the 
405.  In  tills  case  after  a  bill  of  exchange  indorser  from  all  liability  thereon,  and 
became  due,  and  whilst  it  was  in  London,  the  indorser  did  aftenvards  execute  a  deed 
where  it  had  l)een  sent  to  bo  presented  for  for  tlie  tract  of  land,  which  was  accepted 
pajTTient,  the  person  who  had  indorsed  it  by  the  indorsee  ;  Hdd,  that  proof  of  these 
to  the  plaintiiF  came  to  him  with  another  facts  was  not  evidence  tendino-  to  estab- 
bill  for  the  same  amount,  and  prerailed,  lish  a  contract  variant  from  that  contain- 
on  liim  to  t.ake  it  for  and  on  account  of  ed  in  the  -wi-itten  indorsement,  and  was 
and  in  renewal  of  the  .first  .bill.  Before  competent  to  establish  an  accord  and  sat- 
the  second  bill  became  due,  and  without  isfaition.  Smitherman  v.  Smith,  3  Dev. 
delivering  it  back,  the  plaintiff  brought  &  Bat.  89.  So  where  P.  and  the  defend- 
an  action  on  the  first  bill  against  the  ac-  ant  agreed  to  purchase  a  vessel  together, 
■  ceptor.     Held,  that  he  was  not  entitled  to  and  the  defendant,  having  received  $190 
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'An  agreement  to  cancel  and  release  mutual  claims,  or  to 
discontinue  mutual  suits,  is  a  mutual  accord  and  satisfaction ; 
and  either  party  may  rely  on  it  as  a  bar  against  the  further  pros- 
ecution of  the  suit  or  claim  by  the  other;  (b)  but  to  make  this 
effectual  as  to  mutual  suits,  the  mutual  release  should  be  under 
seal. 

Nor  is  it  necessary,  as  we  have  seen,  that  the  accord  and  sat- 
isfaction should  go  so  far  as  to  extinguish  the  original  claim. 
If  there  be  a  new  agreement,  resting  on  sufficient  consideration 
and  otherwise  valid,  to  suspend  a  previous  claim  or  cause  oi  ac- 
tion, until  the  doing  of  a  certain  thing,  or  the  happening  of  a  spec- 
ified event,  an  action  cannot  be  maintained  on  that  claim  in 
the  mean  time.  But  such  agreement  to  suspend  or  delay  will 
not  be  inferred  from  the  mere  giving  of  collateral  security  with 
power  to  sell  the  same  at  a  certain  time  if  the  debt  be  not  pre- 
viously paid,  (c) 

To  show  that  the  accord  and  satisfaction  were  simultaneous, 
and  consisted  of  the  delivery  of  a  certain  thing,  it  must  be  proved, 
not  only  that  the  thing  was  delivered,  but  that  it  was  received 
in  satisfaction,  (d)    This  delivery  need  *not  have  been  voluntary, 

of  p.,  for  which  he  gave  his  note  on  de-  ment  by  two,  having  each  an  action  for 

mand,  purchased   the  vessel  In  his  own  false  imprisonment  pending  against  the 

name,   and  afterwards   signed  a  writing  other,  to  discontinue  their  respective  ac- 

which  set  forth  that  a  portion  of  the  ves-  tions,  and  an  actual  discontinuance   ac- 

sel  was  to  belong  to  P.  upon  his  paying  cordingly,  are  a  good  accord  and  satisfac- 

therefor,  and  acknowledged  the  receipt  of  tion.     So  an  agreement  to  refer  mutual 

$190  towards  such  payment,  which  was  causes  of  action  to  arbitration,  and  a  per- 

admitted  to  be  the  same  money  for  which  formance  of  the  agreement  is  a  good  ac- 

thc  note  was  given,  and  such  writing  was  cord  and  satisfaction  in  respect  of  such 

accepted  by  P. ;  it  was  held  that  this  was  causes  of  action.     Williams  v.  The  Lon- 

an  accord  and  satisfaction  of  the  note,  al-  don  Commercial  Exchange  Co.  29  E.  L. 

though  it   was   not   cancelled.     Peck   v.  &  E.  429. 
Davis,  19  Pick.  490.  (c)   Emes  v.  Widdowson,  4  C.    &  P. 

(6)  Thusin  Vedder  v.  Vedder,  1  Denio,  151. 
257,  A  and  B  having  mutual  causes  of        (rf)  Maze  v.  Miller,  1  Wash.  C.  C.  328  ; 

action  in  tort  against  each  other  had  an  Sinard  v.  Patterson,  3  Blackf.  354 ;  Hall 

interview  to  adjust  the  demands  of  B  ;  v.  Flockton,  4  Eng.  Law  &  Eq.  E.  185  ; 

and  for  the  satisfaction  of  snch  demands.  State  Bank  v.  Littlejohn,  1  Dev.  &  Batt. 

A  paid  him  a  sum  of  money  and  took  his  565.     And  it  is  entirely  a  question  for  the 

receipt;  but  B  insisted  as  a  condition  to  jury,  whether  there  was  an  acceptance, 

such  adjustment  that  A  should  execute  Every  receipt  is  not  an  acceptance.     To 

to  him  a  receipt  in  "  full  of  all  demands  "  constitute  an  acceptance  there  must  be  an 

on  his  part,  to  which  A  consented,  and  act  of  the  will.     Hardman  v.  Bellhouse, 

such  receipt  was  given,  nothing  being  said  9   M.  &  W.   600.     Brenner   v.   Herr,  8 

respecting  the  particular  demand  of  A.  Penn.   St.    106.     So  whether  a  note  or 

Had,  notwithstanding,  that  it  was  a  good  bond  is  accepted  in  satisfaction  of  an  orig- 

accord  ajid  satisfaction  of  A's  cause  of  inal  claim,  or  only  as  collateral  security, 

action  against  B.     So  in  Foster  v.  Trull,  is  for  the  jury.     Stone  v.  Miller,  16  Penn. 

12  Johns,  456,  it  was  held,  that  an  agree-  St.  450. 
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or  intended  by  way  of  satisfaction.  But  if  the  property  of  the 
debtor  come  lawfully  into  possession  of  the  creditor,  and  they 
then  agree  that  it  may  be  retained  by  him  and  shall  be  in  satis- 
faction of  the  debt,  this  would  be  regarded  as  a  good  accord  and 
satisfaction,  (e) 

The  accord  and  satisfaction  must  be  advantageous  to  the 
creditor.  (/)     He  must  receive  from  it  a  distinct  benefit,  'which 


(e)  Thus  in  Jones  v.  Sawkins,  5  C.  B. 
142,  in  an  action  of  debt  for  use  and  oc- 
cupation of  certain  rooms  and  apartments 
of  tlie  plaintiff,  the  defendant  pleaded :  — 
1st.  That  the  plaintiff  during  the  demise, 
and  before  the  commencement  of  the  suit, 
took  the  defendant's  goods  as  a  distress, 
they  being  of  sufBcient  value  to  satisfy  the 
rent  and  costs  of  the  distress,  &c. ;  that  the 
plaintiff  never  sold  the  goods  but  retained 
them  until  just  before  the  commencement 
of  the  suit,  when  he,  with  the  assent  of 
the  defendant  received  and  accepted  them, 
and  still  retained  them  in  satisfaction,  &c. 
2d.  That  after  the  accruing  of  the  causes 
of  action  and  before  the  commencement 
of  the  suit,  the  plaintiff  wrongfully  seized 
the  defendant's  goods,  being  of  value 
more  than  sufficient  to  satisfy  the  causes 
of  action,  and  retained  them  for  an  un- 
reasonable time,  namely,  &c.,  and  con- 
verted tliem ;  that  it  was  before  the  com- 
mencement of  the  suit  agreed  between  the 
plaintiff  and  the  defendant  that,  for  the 
termination  of  disputes  between  them  con- 
cerning the  causes  of  action  in  the  decla- 
ration, and  claims  made  by  the  defendaiit 
in  respect  to  the  seizure  and  conversion, 
such  demands  and  rights  of  action  should 
be  mutually  relinquished,  and  that  the 
plaintiff  should  retain  the  goods  as  a  final 
settlement  in  full  satisfaction  and  dis- 
charge of  the  said  causes  of  action;  and 
that  the  plaintiff  accepted  and  received, 
and  still  retained  the  said  goods  in  such 
full  satisfaction  and  discharge.  3d.  That 
the  plaintiff  wrongfully  seized  the  defend- 
ant's goods  to  the  value  of  all  the  moneys 
in  the  declaration  mentioned,  and  de- 
tained the  goods  for  an  unreasonable  time, 
and  converted  them,  and  wrongfully  dis- 
turbed the  defendant  in  the  peaceable  pos- 
session of  the  rooms ;  that  the  plaintiff 
was  desirous  of  regaining  possession  of  the 
rooms ;  that  after  the  acrruing  of  the 
causes  of  action,  and  before  the  com- 
mencement of  the  suit,  it  was  agreed  be- 
tween the  plaintiff  and  the  defendant  that, 
to  put  an  end  to  disputes  in  respect  of  the 
causes  of  action  in  that  plea  mentioned, 
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and  other  alleged  causes  of  action  on  the 
part  of  the  defendant,  they  should  mutu- 
ally relinquish  their  claims,  that  the  plain- 
tiff should  retain  the  goods  in  full  satis- 
faction and  discharge  of  his  claim,  and 
that  the  defendant  should  relinquish  her 
right  to,  and  give  up  possession  of  the 
rooms,  and  should  be  discharged  by  plain- 
tiff" from  all  claims,  and  that  the  defend- 
ant accordingly  relinquished  her  claims 
to,  and  gave  up  possession  during  the 
tenancy,  and  the  plaintiff  resumed,  and 
still  retained  possession  of  the  rooms,  and 
retained  the  goods  so  seized,  in  satisfac- 
tion and  discharge  of  the  causes  of  action : 
—  Hdd,  that  the  pleas  were  good  pleas  of 
accord  and  satisfaction.  Held,  also,  that 
the  replications,  —  which  in  substance  al- 
leged that  the  plaintiff  did  not  seize  or 
detain  any  goods  of  the  defendant  of  suf- 
ficient value  to  satisfy  the  rents  and  costs, 
or,  of  value  sufficient  for  a  full  satisfac- 
tion and  discharge  of  the  causes  of  ac- 
tion, —  were  bad,  as  raising  an  immaterial 
issue. 

(/)  Thus,  it  is  settled  that  a  mere  re- 
ceipt by  a  creditor  of  part  of  his  debt  then 
due,  is  not  a  good  defence  by  way  of  ac- 
cord and  satisfaction,  to  an  action  for  the 
remainder,  although  the  creditor  agreed 
to  receive  it  in  full  satisfaction.  See  ante, 
pp.  130, 131,  and  notes.  And  see  further, 
Warren  v.  Skinner,  20  Conn.  559,  an  ex- 
cellent case;  Daniels  o.  Hatch,  1  New' 
Jersey,  391  ;  Adams  v.  Tapling,  4  Mod. 
88  ;  Worthington  v.  Wigley,  3  Bing.  N. 
C.  454 ;  Smith  «.  Bartholomew,  1  Met. 
276 ;  Mitchell  v.  Cragg,  10  M.  &  W.  367  ; 
Greenwood  v.  Lidbetter,  12  Price,  183  ; 
Hinckley  v.  Arey,  27  Maine,  362  ;  Har- 
dey  V.  Coe,  5  Gill,  189  ;  White  v.  Jordan, 
27  Maine,  370 ;  Eve  v.  Moseley,  2  Strobh. 
203.  But  this  rule  applies  only  when  the 
claim  thus  settled  is  a  liquidated  and  un- 
disputed one.  Longridge  v.  Dorville,  5 
B.  &  Aid.  117  ;  Wilkinson  v.  Byers,  1  Ad. 
&  El.  106 ;  Reynolds  v.  Piuhowe,  Cro. 
Eliz.  429  ;  Atlee  v.  Backhouse,  3  M.  & 
W.  651  ;  McDaniels  v.  Lapham,  21  Verm. 
223  ;  Stockton  v.  Frey,  4  GUI,  406 ;  Palm- 
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otherwise  he  would  not  have  had.  (g)  Thus,  to  an  action  for 
wrongfully  taking  cattle  it  is  no  plea  that  it  was  agreed  that 
plaintiff  might  have  them  again ;  for  this  the  law  would  have 
given  him ;  and  the  return  of  the  cattle  is  not  a  satisfaction  for 
the  injury  caused  by  the  detention  of  them.  (A)  But  although 
it  has  been  held  that  the  thing  give"  in  satisfaction  must  have 
a  distinct  value  at  law,  and  therefore  the  release  of  equities  of 
redemption  could  not  be  a  satisfaction  for  want  of  such  value,  (i) 
it  cannot  be  doubted,  that  if  the  satisfaction  be  actual,  and 
have  a  real  value  in  fact,  either  at  law  or  in  equity,  it  would  be 
held  sufficient. 

We  have  seen  that  a  promise,  without  execution,  is  no  satis- 
faction, unless  it  has  this  effect  bj  express  agreement.  And  on 
the  same  principle,  if  the  promise  be  executed  literally,  or  in 
form,  but  is  rendered  inoperative  or  worthless  to  the  creditor  by 
the  debtor's  act  or  omission,  this  has  no  effect  as  an  accord  and 
satisfaction,  {j ) 


erton  v.  Huxford,  4  Denio,  166;  Turtle 
V.  Tuttle,  12  Met.  551.  And  if  the  debtor 
give  his  negotiable  note  for  part  of  an  un- 
disputed debt,  and  this  be  accepted  in  full 
eatisfaetion,  the  right  to  sue  for  the  bal- 
ance is  gone.  See  ante,  p.  131,  n.  (x). 
Or  the  note  of  a  third  person.  See  ante,  p. 
131,  n.  {y) ;  Booth  v.  Smith,  3  Wend. 
66.  In  ijruce  v.  Bruce,  4  Dana,  530,  the 
defendant  pleaded  that  the  plaintiff  had 
agreed  to  accept  the  promise  of  a  thu-d 
person,  in  full  satisfaction  of  the  note  sued 
on.  The  only  evidence  in  support  of  the 
pica  was  an  indorsement  signed  by  the 
third  party,  and  in  these  words :  "  I  am  to 
pay  the  within  note ;  "  and  a  credit  of  the 
same  date,  still  legible,  though  lines  had 
been  drawn  through  it,  for  a  sum  paid  by 
the  third  party.  Seld,  that  this  was  no  evi- 
dence of  an  accord  and  satisfaction  of  the 
note  which  remained  in  the  plaintiff's  pos- 
session. So  if  the  creditor  derives  any  bene- 
fit from  the  part  payment,  to^  which  he  was 
not  entitled,  and  he  accepts  this  additional 
benefit,  together  with  the  part  payment, 
as  a  full  satisfaction,  this  is  a  good  dis- 
charge of  his  whole  claim.  Douglass  v. 
White,  3  Barb.  Ch.  E.  621  ;  Hinckley  v. 
Arey,  27  Maine,  362.  As  if  part. is  paid 
and  received  in  full  satisfaction  before  the 
whole  is  due.  Brooks  v.  White,  2  Mete. 
283;  Goodnow  v.  Smith,  18  Pick.  414; 
Smith  V.  Brown,  3  Hawks,  580.  And  if 
the  creditor  receives  any  specific  property, 


either  fi-om  the  debtor  or  a  third  person, 
in  full  satisfaction,  this  is  a  good  dis- 
charge whatever  be  the  value  of  the 
thing  thus  received,  there  being  no  fi-aud. 
Eeed  v.  Bartlctt,  19  Pick.  273  ;  Blinn  v. 
Chester,  5  Day,  360.  And  see  ante,  p. 
131,  n.  (x). 

(g)  See  preceding  note. 

(A)  Keeler  v.  Neal,  2  Watts,  424.  A 
pica  of  accord,  &c.,  must  show  that  'the 
plaintiff  received  something  valuable.  Da- 
vis ('.  Noaks,  3  J.  J.  Marsh.  497  ;  Logan 
V.  Austin,  1  Stewart,  476. 

(i)  Preston  v.  Chiistmas,  2  Wils.  86. 

(j)  Thus  in  Turner  v.  Browne,  3  C.  B. 
157,  in  debt  for  money  had  and  received, 
&c.,  the  defendant  pleaded,  that  after  the 
accraing  of  the  debts  and  causes  of  action, 
the  defendant  executed  a  deed,  securing  to 
the  plaintiff  a  certain  annuity,  and  that 
the  plaintiff  then  accepted  and  received  the 
same  of  and  from  the  defendant  in  full 
satisfaction  and  discharge  of  -all  the  said 
several  debts  and  causes  of  action.  The 
plaintiff  replied  that  no  memorial  of  the 
annuity  deed  was  enrolled  pursuant  to  the 
statute ;  that  the  annuity  being  in  arrear, 
the  plaintiff  brought  an  action  to  recover 
the  amount  of  the  an-ears,  that  the  defend- 
ant pleaded  in  bar  of  that  action  the  non- 
enrolment  of  the  memorial,  and  that  there- 
upon the  plaintiff  elected  and  agreed  that 
the  indenture  should  be  null  and  void,  as 
pleaded  by  the  defendant,  and  discontinued 
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*If  the  accord  and  satisfaction  be  made  by  a  third  party,  and 
is  accepted  as  satisfaction,  it  would  seem  to  be  sufHcient,  if  the 
actual  debtor  consent  to  look  upon  it  as  such,  (k) 

At  least  this  must  be  the  case  where  the  debtor  and  the 
stranger  are  principal  and  agent,  or  the  transaction  is  such  that 
the  debtor  may  make  it  th"act  of  the  stranger  as  his  agent,  by 
his  subsequent  adoption  and  ratification. 

An  accord  and  satisfaction  made  before  breach  of  .covenant 
or  contract,  is  not  a  bar  to  an  action  for  a  subsequent  breach.  (/) 


SECTION    VI. 

OF   ARBITRAMENT   AND    AWARD. 

Somewhat  analogous  to  the  defence  of  accord  and  satisfac- 
tion, is  that  of  arbitrament  and  award.  By  the  first,  the  parties 
have  agreed  as  to  what  shall  be  done  by  one  to  satisfy  the  claim 
of  the  other.  By  ^he  second  they  have  agreed  to  submit  this 
question  to  third  persons,  (m)  The  first  essential  *therefore  of 
an  award,  without  which  it  has  no  force  whatever,  is,  that  it  be 
conformable  to  the  terms  of  the  submission,  (n)  The  authority 
given  to  the  arbitrators  should  not  be  exceeded,  and  the  precise 

the  action :  — Held,  a  good  answer  to  the  Snow  v.  Franklin,  1  Lntw.  358 ;  Alden  v. 

plea,  inasmuch  as  it  showed  that  the  ac-  Blague,  Cro.  Jac.  99  ;  Neal  v.  Sheffield,  id. 

cord  and  satisfaction  thereby  set  up  had  254 ;  Kaye  v.  Waghome,  1  Taunt.  428 ; 

been  rendered  nw^ntorj  and  unavaiKng  by  Smith  v.  Brown,  3  liawks,  580 ;  Harper  v. 

the  act  of  the  defendant  himself.     Upon  Hampton,  1  Hams  &  J.  673. 
the  same  principle  it  was  held  in  Hall  v.         (m)  The  submission  is,  in  fact,  a  confrac*  ; 

Smallwood,  Peake'a  Add.  Cas.  13,  that  if  a  contract  to  refer  the  subject  in  dispute  to 

a  bill  of  sale  of  goods  is  given  in  satisfac-  others,  and  to  be  bound  by  their  award, 

tion  of  a  bond  debt,  and  it  is  afterwai-ds  And  the  submission  itself  implies  an  agree- 

disco\ered  that  the  obligor  had  previously  ment  to  abide  the  result,  although  no  such 

committed    an   act    of   bankruptcy,    the  agreement  be  expressed.     Stewart  i'.  Cass, 

obligee  may  abandon  the  bill  of  sale  and  16  Vermont,  663  ;  Valentine  v.  Valentine, 

sue  out  a  commission  against  the  obligor,  2  Barb.  Ch.  430.     And  a.  submission  is 

and  a  co-obligor  cannot  plead  the  bill  of  vahd  and  binding,  although  there  is  no 

sale  as  an  accord  and  satisfaction,  in  an  agreement  that  judgment  may  be  entered 

action  against  him  on  the  bond.  on   the   award.      Howard   u.    Sexton,  4 

(k)  Booth  V.  Smith,  3  Wend.  66 ;  Web-  Comst.  157. 
ster  V.  Wyser,  1   Stew.  184.  (n)  1  Kol.  Abr.  tit.  Arbitrament,  (E); 

(Z)  And   it  is   immaterial  whether  the  Hide  v.  Petit,  1  Ch.  Cas.  185;  Solomons 

covenant  is  to  pay  at  a  time  certain,  or  v.  M'Kinstry,  13  Johns.  27.     Neither  ar- 

upon  a,  contingency.     Healey  v.  Spence,  bitrators  nor  courts  can  substitute  another 

20  Eng.  Law  &  Eq.  476  ;  Mayor  of  Ber-  agreement  for  the  one  actually  made  by  the 

wick  V.  Oswald,  16  Eng.  Law  &  Eq.  236 ;  parties.  Howard  v.  Edgell,  17  Vermont,  9. 
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question  submitted  to  them,  and  neither  more  nor  less  should 
be  answered.  Neither  can  the  award  affect  strangers ;  and  if 
one  part  of  it  is  that  a  stranger  shall  do  some  act,  it  is  not  only 
of  no  force  as  to  the  stranger,  but  of  no  force  as  to  the  parties, 
if  this  unauthorized  part  of  the  award  cannot  be  severed  from 
the  rest,  (o)  Nor  can  it  require  that  one  of  the  parties  should 
make  a  payment  or  do  any  similar  act  to  a  stranger,  (p)  But 
if  the  stranger  is  mentioned  in  an  award  only  as  agent  of 
one  of  the  parties,  which  he  actually  is,  or  as  trustee,  or  as  in 
any  way  paying  for,  or  receiving  for  one  of  the  parties,  this 
does  not  invalidate  the  award,  (q)  And  in  favor  of  awards,  it 
has  been  *said  that  this  will  be  supposed,  where  the  contrary  is 
not  indicated,  (y) 

If  the  award  embrace  matters  not  included  in  the  submission 
it  is  fatal,  (s)     If,  however,  the  portion  of  the  award  which 


(o)  1  Eol.  Abr.  tit.  Arbitrament,  (Ei) 
An  award  directing  a  qui  tarn  action  to 
cease,  is  tlierefore  bad.  Phillips  v.  Knight- 
ley,  Strange,  903.  So  an  award  that  a 
stranger  to  the  submission  should  gire 
bond  aa  a  security,  for  the  performance  of 
the  award;  or  that  one  party's  wife  and 
son  should  join  in  a  conveyance,  is  invalid. 
Com.  Dig.  Arbit.  (E.  1) ;  Pits  v.  Wordal, 
Grodb.  165;  Keihve'y,  43  a,  pi.  10.  And 
see  Brazill  v.  Isham,  1  E.  D.  Smith,  437. 
So,  that  an  action  by  one  party  and  hia 
imfe,  against  the  other  party  should  be  dis- 
continued. Com.  Dig.  Arbit.  (D.  4) ;  that 
the  servant  of  one  party  should  pay  a  cer- 
tain sum.  Dudley  v.  Mallery,  cited  in 
Norwich  v.  Norwich,  3  Leonard,  62.  Or 
an  award  that  one  party  should  become 
bound  with  sureties  for  the  performance  of 
any  particular  act.  Oldfield  v.  Wilmers, 
1  Leon.  140 ;  Coke  v.  Whorwood,  2  Lev. 
6 ;  that  the  party  and  one  who  had  become 
surety  in  the  submission  bond,  should  pay 
the  sum  awarded.  Richards  v.  Brockon- 
breugh,  1  Rand,  449.  And  an  award 
against  one  company  will  not  bind  another 
company,  consisting  in  part  of  the  same 
persons.  Kratzer  v.  Lyon,  5  Penn.  St. 
274.  Strangers  to  the  submission  may  in 
gome  instances  be  bound  by  silently  ac- 
quiescing in  an  award.  Govett  v.  Rich- 
mond, 7  Simons,  1 .  And  see  Humphreys 
V.  Gardner,  11  Johns;  61 ;  Downs  v.  Coo- 
per, 2  Q.  B.  256.  An  award  that  one 
party  shall  cause  a  stranger  to  do  a  cer- 
tain act,  as  to  deliver  possession  of  land, 
is  void.   Martin  ^.Williams,  13  Johns.  264. 


Or  that  one  party  should  erect  a  stile  and 
bridge  on  the  premises  of  a  stranger. 
Turner  v  Swainson,  1  M.  &  W.  572. 
But  an  award  directing  one  party  and 
others  to  convey  certain  premises  to  the 
other,  or  that  he  alone  should  pay  a  cer- 
tain ,  sum  in  money  is  not  invalid  as  to 
the  last  part.  Thornton  v.  Carson,  7 
Cranch,  596. 

{p)  Breton  v.  Prat,  Cro.  Eliz.  758;  1  Rol. 
Abr.  tit.  Arbitrament,  (B. )  pi.  7  ;  Adams 
V.  Statham,  2  Lev.  235 ;  Laing  v.  Todd, 
In  re,  24  E.  L.  &  E.  346. 

(?)  Com.  Dig.  Arb.  (E.  7) ;  Dudley  v. 
Mallery,  cited  in  Norwich  v  Noi-wich,  3 
Leon.  62 ;  Bird  v.  Bird,  Salk.  74 ;  Bedam 
V.  Clerkson,  Ld.  Raym.  123 ;  Snook  v. 
Hellyer,  2  Chitty,  43  ;  Gale  v.  Mottram, 
W.  iCel.  127  ;  Lynch  v.  Clemence,  1  Lutw. 
571 ;  Macon  v.  Crump,  1  Call,  500  ;  Inh. 
of  Boston  V.  Brazer,  11  Mass.  447  ;  Beck- 
ett V.  Taylor,  1  Mod.  9;  2  Keb.  546; 
Bradsey  v.  Clyston,  Cro.  Car.  541 . 

(r)  Bhd  V.  Bird,  1  Salk.  74.  But  see 
Wood  V.  Adcock,  9  Eng.  Law  &  Eq.  R. 
524,  that  the  onus  of  showing  that  a  pay- 
ment to  a  third  person  is  for  the  benefit  of 
a  party  to  the  submission,  lies  on  the  paity 
seeking  to  enforce  the  award.  And  see 
In  re  Mackay,  2  Ad.  &  El.  356  ;  Snook 
V.  Hellyer,  2  Chitty,  43. 

(s)  Brown  v.  Savage,  Cas.  tem.  Finch, 
485 ;  Warren  v.  Green,  id.  141  ;  Lynch  v. 
Clemence,  1  Lutw.  571  ;  Waters  v.  Bridge, 
Cro.  Jac.  639  ;  Hill  v.  Thorn,  2  Mod.'  309  ; 
Doyley  v.  Burton,  Ld.  Raym.  533 ;  Bonner 
V.  Liddell,  1  Brod.  &  Bing.  80  ;  Culver  i'. 
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exceeds  the  submission  can  be  separated  from  the  rest  without 
affecting  the  merits  of  the  award,  it  may  be  rejected  as  surplus- 
age, and  the  rest  will  stand ;  otherwise  the  whole  is  void,  (t)  If 
the  submission  specify  the  particulars  to  which  it  refers,  or  if, 
after  general  words  it  make  specific  exceptions,  its  words  must 
be  strictly  followed,  (m)  But  if  „hese  words  are  very  genera], 
they  will  be  construed  liberally,  but  yet  *without  extending 
them  beyond  their  fair  meaning,  (v)  On  the  other  hand,  all 
questions  submitted  must  be  decided,  unless  the  submission 
provides    otherwise ;  (w)    and   either  party  may  object  to    an 


Ashley,  1 7  Pick.  98.  In  this  last  case  all  de- 
mands between  the  parties  were  submitted 
to  arbitration,  .ind  the  arbitrators  were  au- 
thorized, incase  they  should  find  tlic  plain- 
tiff indebted  to  the  defendant,  to  estimate 
the  value  of  certain  chattels  of  the  plaintiff, 
and  the  defendant  was  to  take  them  in  part 
payment.  The  arbitrators  found  the  plain- 
tiff indebted  to  a  less  amount  than  the  ralue 
of  the  cliiittols,  but,  instead  of  appraising 
so  much  only  of  the  chattels  as  would  pay 
the  debt,  they  awarded  that  the  defendant 
should  take  them  and  pay  the  plaintiff  in 
money  the  excess  of  their  value  beyond 
tlie  amount  of  the  debt.  Held,  that  the 
arbitrators,  had  exceeded  their  authority 
and  that  the  award  was  invalid.  See  also. 
Shearer  v.  Handy,  22  Pick.  417 ;  In  re 
Williams,  4  Denio,  194;  Thrasher  v. 
Haynes,  2  N.  H.  R.  429  ;  Pratt  v.  Hackett, 
6  Johns.  14. 

[t)  Taylor  v.  Nicolson,  1  Hen.  &  Mun. 
67  ;  Richards  v.  Brockenbrough,  1  Rand. 
449 ;  McBride  v.  Hagan,  1  Wend.  326  ; 
Clement  v.  Durgin,  1  Greenl.  300 ;  Phil- 
brick  V.  I'reble,  1 8  Maine,  2.55  ;  Banks  v. 
Adams,  23  id.  259  ;  Lyle  v.  Rodgers,  5 
Wheat.  394;  Walker  w.  Morrill,  13  Maine, 
173  ;  Gordon  v.  Tucker.  6  Greenl.  247  ; 
Pope  V.  Brett,  2  Saund.  293,  and  note  1  ; 
Addison  v.  Gray,  2  Wils.  293 ;  Cromwell 
V.  Owings,  6  H.  &  J.  10  ;  Martin  v.  Wil- 
liams, 13  Johns.  264  ;  Cox  v.  Jagger,  2 
Cow.  638  ;  Gomez  v.  Garr,  6  Wend.  583, 
9  id.  649  ;  Brown  v.  Warnock,  5  Dana, 
492.  For  it  is  well  settled  that  an  award 
may  be  good  in  part,  and  bad  in  part. 
Rixford  v.  Nye,  20  Verm.  132;  Fox  v. 
Smith,  2  Wilson,  267 ;  Addison  v.  Gray, 
id.  293.  The  objection  that  the  award 
does  not  follow  the  submission  is  one  that 
may  be  waived  by  the  parties,  and  their 
promise  to  abide  by  it,  or  other  acqui- 
escence, may  render  it  valid.  M'Cullough 
V.   Myers,    Hardin,   197 ;    McDaniell  v. 
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Bell,  3  Hayes,  258 ;  Culver  v.  Ashley,  19 
Pick.  300 ;  Frothingham  v.  Haley,  3  Mass. 
70 ;  Cau-nes  v.  Bleecker,  12  Johns.  300. 
And  the  party  in  whose  favor  an  award  is 
made,  cannot  object  that  a  certain  particu- 
lar found  for  him  was  not  authorized  by 
the  submission.  Galvin  v.  Thompson,  13 
Maine,  367.  A  fortiori  third  persons  can- 
not impeach  an  award  because  it  does  not 
follow  the  submission,  if  the  parties  them- 
selves do  not  object.  Penniman  v.  Pat- 
chin,  6  Verm.  325. 

(h)  Scott  V.  Barnes,  7  Penn.  St.  134. 

(u)  Munro  v.  Alaire,  2  Caines,  320.  A 
submission  of  all  demands  extends  to  real, 
as  well  as  personal  property.  Byers  v. 
Van  Deusen,  5  Wend.  268.  A  submis- 
sion of  "  all  business  of  whatever  kind  in 
dispute  between  the  parties,"  includes  a 
prosecution  for  an  assault  and  battery, 
pending.  Noble  v.  Peebles,  13  S.  &  R. 
319.  A  submission  of  "all  causes  of 
action,"  includes  a  cliarge  of  fraud  in  a 
sale  of  certain  property.  De  Long  v. 
Stanton,  9  Johns.  38.  But  a  submission 
of  "  all  unsettled  accounts  "  does  not  au- 
thorize an  award  dividing  all  the  personal 
property  owned  in  common  by  the  two 
parties,  and  that  each  should  pay  one  half 
the  debts  contracted  by  either,  and  that 
one  should  pay  the  other  $250.  Sliearer 
V.  Handy,  22  Pick.  417.  Under  a  submis- 
sion of  all  demands,  prospective  damages 
on  a  bond  of  indemnity  then  outstanding 
may  be  taken  into  consideration.  Cheshire 
Bank  r.  Robinson,  2  N.  H.  R.  126. 

(w)  Browne  v.  Meverell,  Dyer,  216,  b. ; 
Cockson  V.  Ogle,  1  Lutw.  550 ;  Freeman 
V.  Baspoule,  2  Brownl.  &  Gold.  309 ;  Bean 
V.  Newbury,  1  Lev.  139 ;  Winter  v.  Mun- 
ton,  2  Moore,  729 ;  Richards  v.  Drinker, 
1  Halst.  307 ;  Jackson  v.  Ambler,  14 
Johns.  96;  Wright  v.  Wright,  5  Cow. 
197.  If,  however,  after  the  making  of  the 
submission,  some  portion  of  the  claims 
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award  that  it  omits  the  decision  of  some  question  submitted ; 
but  the  objection  is  invalid  if  it  be  shown  that  the  party  object- 
ing himself  withheld  that  question  from  the  arbitrators,  (x) 
Nor  is  it  necessary  that  the  award  embrace  all  the  topics  which 
might  be  considered  within  the  terms  of  a  general  submission. 
It  is  enough  if  it  pass  upon  those  questions  brought  before  the 
arbitrators,  and  they  are  so  far  distinct  and  independent  that 
the  omission  of  others  leaves  no  uncertainty  in  the  award,  (y) 
If  the  award  does  not  embrace  all  of  the  matters  within  the 
submission  *which  were  brought  t%  the  notice  of  the  arbitrators, 
it  i^  altogether  void,  (z) 

In  the  next  place,  an  award  must  be  certain ;  that  is,  it  must 
be  so  expressed  that  no  reasonable  doubt  can  be  entertained 


embraced  in  it  be  withdrawn  from  the 
consideration  of  the  arbitrators,  by  an 
agreement  of  the  parties,  and  an  award 
be  published,  with  their  assent,  embracing 
only  the  remaining  claims,  such  an  award 
will  be  v.ilid.  Varney  v.  Brewster,  14  N. 
H.  49.  If  the  award  docs  not,  in  terms, 
decide  all  the  matters  submitted,  yet  if  the 
thing  awarded  necessarily  includes  all 
other  things  and  matters  mentioned  in  the 
submission,  this  is  sufficient.  Smith  v. 
Demarest,  3  Halstcd,  195.  The  omission 
of  some  items  must  clearly  appear. 
M'Kinstry  v.  Solomons,  2  Johns.  57,  13 
id.  27 ;  Kleine  v.  Catara,  2  Gall.  61 ;  Kar- 
thaus  V.  FeiTer,  1  Pet.  222.  See  further, 
Winter  v.  White,  3  J.  B.  Moore,  674, 1 
Brod.  &  Bing.  350 ;  Athelston  v.  Moon, 
Com.  Eep.  547 ;  Harris  v.  Wilson,  1 
Wend.  5U  ;  Kilbum  v.  Kilbum,  13  Mee- 
son  &  Welsh.  671. 

(x)  Page  V.  Foster,  7  N.  H.  E.  392. 
And  see  Smith  v.  Johnson,  15  East,  213 ; 
Metcalf  V.  Ives,  Cas.  temp.  Hard.  369. 
Under  a.  sealed  submission,  the  parties 
cannot,  at  the  hearing,  by  a  parol  agree- 
ment, withdraw  one  item  embraced  in  the 
submission.  Howard  v.  Cooper,  1  Hill, 
44, 

(y)  McNear  v.  Bailey,  18  Maine^51 ; 
Pinkerton  v.  Caslon,  2  B.  &  Aiiap34 ; 
Garland  v.  Noble,  1  J.  B.  Moorefl87. 
Arbitrators  arq  presumed  to  have  acted 
upon  all  matters  submitted,  until  the  con- 
trary is  shown,  parsons  v.  Aldrich,  6 
New  Hamp.  264  ;  Emery  v.  Hitchcock, 
12  Wend.  156.  But  see  King  v.  Bowen, 
8  M.  &  W.  625. 

(z)  In  Houston  v,  Pollard,  9  Met.  164, 
by  an  agreement  of  si^bmission  to  a"rt)itra- 
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tion,  the  arbitrators  were  to  determine  be- 
tween A  and  B,  1st,  whether  A  had  fin- 
ished a  certain  dwelling-house  according 
to  his  contract  with  B,  and  what,  if  any 
thing,  remained  to  bo  done  upon  the  house 
by  A,  and  how  much,  if  any  thing,  re- 
mained to  be  paid  by  B  to  A,  and  what 
damage,  if  any,  should  be  deducted  and 
allowed  to  B  for  the  failure  of  A  to  per- 
form the  agreement  to  build  the  house; 
2d,  to  detennine  and  decide  what  amount, 
if  any,  remained  to  be  advanced  by  B  to 
A,  and  what  remained  to  be  done,  if  any 
thing,  by  A,  upon  a  certain  other  dwell' 
ing-house,  to  finish  it,  conformably  to 
another  contract  between  him  and  B  ;  and 
the  parties  agreed  to  do  and  perform  to 
each  other  whatever  might  be  ordered  by 
the  arbitrators  to  be  done  by  them  respec- 
tively. The  arbitrators  awarded  that  B 
should  pay  a  certain  sum  to  A  in  fulfil- 
ment of  the  contract  for  building  the  first- 
mentioned  house,  and  that  another  certain 
sum  remained  to  be  advanced  by  B  to  A, 
in  fulfilment  of  the  contract  for  building 
the  other  house.  Held,  that  the  arbiti-ar 
tors  had  not  decided  all  the  matters  sub- 
mitted to  them,  and  that  their  award  was 
therefore  bad.*  See  also.  In  re  Eider  and 
Fisher,  3  Bing.  N.  C.  874,  where,  in  a 
dispute  upon  a  building  contract,  arbitra- 
tors were  to  award  on  alleged  defects  in 
the  building,  on  claims  for  extra  work,  and 
deductions  for  omissions,  and  to  ascertain 
what  balance,  if  any,  might  be  due  to  the 
builder.  An  award,  ordering  a  gross  sum 
to  be  paid  to  the  builder,  without  any  de- 
cision on  the  alleged  defects,  was  held 

m. 
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as  to  the  meaning  of  the  arbitrators^  the  effect  of  the  award,  or 
the  rights  and  duties  of  the  parties  under  it.  (a)     *For  the  very 


(a)  Hawkins  v.  Colcloagh,  1  Burr.  274 ; 
Schuyler  v.  Van  Der  Veer,  2  Caines,  235, 
an  excellent  case  on  this  subject.  And  it 
is  not  sufficient  merely  that  the  parties 
and  the  arbitrators  could  understand  it. 
The  award  should  be  in  terms  so  clear 
and  inteUigible  that  every  one  who  reads 
it  may  comprehend  it.  Gratz  v.  Gratz,  4 
Eawlo,  411.  A  few  instances  of  a  fatal 
uncertainty  in  awards  are  given  below. 
Thus,  an  award  directing  one  party*to 
give  a  bond,  without  saying  in  what  sum. 
Samon's  case,  5  Rep.  77.  And  see  Ba- 
con V.  Dubarry,  1  Ld.  Raym.  246.  To 
give  "  good  security  "  for  a  certain  sum, 
without  saying  what  security.  Jackson  v. 
De  Long,  9  Johns.  43 ;  Thinne  v.  Rig- 
by,  Cro.  Jac.  314  ;  Tipping  v.  Smith,  2 
Strange,  1 024 ;  Duport  v.  Wildgoose,  2 
Bulstr.  260  ;  Bamot  v.  Gilson,  3  Serg.  & 
R.  340.  But  see  Peck  v.  Wakely,  2  Mc- 
Cord,  279,  where  an  award  to  give  "  suf- 
ficient indemnity"  was  held  not  uncer- 
tain, these  words  being  construed  to  mean, 
the  defendant's  own  personal  obligation. 
So  to  convey  the  right  of  one  party  to  said 
farm,  when  no  farm  had  been  mentioned. 
Brown  v.  Hankerson,  3  Cowcn,  70 ;  or 
that  one  party  should  pay  £h,  and  other 
■  small  things.  Rudston  v.  Yates,  March, 
144 ;  or  much  as  should  be  due  in  con- 
science. Watson  v.  Watson,  Styles,  28 ;  or 
as  much  as  certain  land  should  be  worth, 
Titus  V.  Perkins,  Skinner,  248;  or  as 
much  as  a  quarter  of  malt  should  be  worth. 
Hurst  V.  Bambridge,  1  Rol.  Abr.  tit.  Abr. 
( Q. )  pi.  7  ;  that  one  party  should  give  up 
a  certain  obligation,  elated  of  a  given  date, 
but  not  otherwise  identifying  it.  Shep- 
pard  V.  Stites,  2  Halst.  90.  And  see  Mc- 
Keen  v.  Allen,  2  Harrison,  506 ;  Bedam 
u.  Clerkson,  Ld.  Raym.  124.  Or  to  give 
up  "several  books."  Cockson  t>.  Ogle,  1 
Lutw.  550 ;  or  an  award  of  three  fourths 
of  the  whole  land  purchased  of  C.  P.,  to 
be  taken  off  the  upper  part  of  said  land. 
Duncan  V.  Duncan,  1  Irede^,  466.  Contra, 
of  an  award  that  one  party  should  convey 
to  the  other  all  the  lands  he  held  by  a  cer- 
tain deed  from  A.  Whitcomb  v.  Preston, 
13  Vermont,  53.  See  other  instances  in 
Clark  0.  Burt,  4  Gush.  396 ;  Calvert  v. 
Carter,  6  Maryl.  135 ;  Thomas  v.  Holier,  3 
Ham.  266;  Waite  v.  Barry,  12  Wend. 
377;  Young  v.  Reuben,  1  Dall.  119; 
Hazen  v.  Addis,  2  Green.  333 ;  Hopcraft 
V.  Hickman,  2  Sim.  &  Stow.  130  ;  Walsh 
V.  Gilmor,  3  Harr.  &  J.  383 ;  Lyle  v. 
Rodgers,  5  Wheaton,  394 ;  Stonehewer  v. 
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Parrar,  9  Jurist,  203  ;  Kendal  v.  Symonds, 
30  E.  L.  &  E.  532  ;  Parker  v.  Eggleston, 
5  Blackf  128;  McDonald  v.  Bacon,  3 
Scam.  428 ;  Callahan  v.  M' Alexander,  1 
Ala.  366.  In  Lincoln  v.  Whittenton 
Mills,  12  Met.  31,  an  oral  agreement  was 
made  by  L.,  a  land-owner,  and  the  owners 
of  mills,  who  flowed  his  lands,  to  submit 
to  referees  the  question,  what  damages  he 
should  receive.  The  referees  made  a 
written  award,  "  that  the  Taunton  Manu- 
facturing Company,  and  the  owners  of 
mills,  or  their  assigns,  shall  pay  to  L.,"  a 
certain  sum  annually,  "  so  long  as  said 
company  and  others  keep  up  their  dam, 
and  "flow  as  heretofore;  with  the  under- 
standing and  agreement,  that  if  said  com- 
pany and  others  shall  discontinue  their 
dam,  the  said  L.,  his  beu's  or  assigns, 
shall  be  entitled  to  such  damages  as  it 
appears  his  land  sustains  in  consequence 
of  former  flowing,  until  they  arrive  at  their 
primitive  goodness."  The  words  "ac- 
cepted and  agreed  to  "  were  written  on  the 
award,  and  signed  by  L.,  and  by  "  C.  R. 
by  authority  of  the  flowers,"  and  L.  was 
paid,  for  several  years,  the  amount  men- 
tioned in  the  award ;  but  it  did  not  ap- 
pear by  whom  the  payment  was  made. 
C.  R.  was  not,  at  the  time  of  his  accept- 
ing the  award,  the  agent  of  tho  Taunton 
Manufacturing  Company,  nor  appointed 
by  them  for  tliat  purpose.  The  said  com- 
pany afteiTvards  ceased  to  do  business, 
and  their  mills  passed  to  other  owners, 
who  continued  to  flow  L.'s  lands,  but  re- 
fused to  pay  the  full  amount  of  damages 
awarded  by  the  referees,  and  offered  him 
a  less  amount.  L.  refused  to  receive  the 
amount  so  offered,  and  filed  a  complaint, 
in  common  form,  under  the  Rev.  Sts.  c. 
116,  praying  for  a  jury  to  estimate  tho 
damages  caused  by  flowing  his  lands. 
Held,  that  the  award  was  void,  because  it 
was  neither  certain  nor  final ;  that  if  the 
award  had  been  valid,  it  would  not  have 
bound  the  respondents,  on  the  facts  of  the 
case  ;  and  that  L.  was  entitled  to  proceed 
on  his  complaint.  And  IFi7(/e,  J.,  said: 
"  TMis  c^se  turns  on  the  question  whether 
the  award  of  arbitrators,  relied  on  in  the 
defence,  is  valid  and  bindifig  on  the  par- 
ties to  the  present  suit.  An  award  is  in 
the  nature  of  a  judgm(9it,  and,  to  bo  valid, 
must  be  certain  and  decisive  as  to  the 
matter  submitted,  so  that  it  shall  not  be  a 
cause  of  a  new  controversy.  Samon's 
case,  5  Co.  77  ;  Bac.  Ab.  Arbitrament  and 
Awat'd,  E.  2.     And  although  an  award 
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purpose  of  the  submission,  and  the  end  for  which  the  law  favors 
arbitration,  is  the  final  settlement  of  all  questions  *and  disputes  ; 
and  this  is  inconsistent  with  uncertainty.  But  this  certainty  is 
not  required  to  an  unreasonable  or  impracticable  degree ;  it 
should  be  a  certainty  to  a  common  intftnt ;  and  the  nature  of 
the  subject  should  be  considered;  and  if  that  which  is  left  un- 
certain by  the  words  of  the  award,  can  be  made  perfectly  cer- 
tain by  a  reference  to  a  standard  which  the  award  presents, 
this  is  sufficient,  (b)  An  award  may  be  in  the  alternative,  (c) 
If  it  be  that  one  party  shall  pay  the  other  a  certain  sum,  but  no 
time  of  payment  be  fixed,  the  award  is  not  uncertain,  because 


may  be  good  in  part,  and  in  part  void, 
yet  this  mle  applies  only  to  awards  in 
which  the  parts  of  the  award  are  distinct 
and  independent  of  each  other.  So  an 
award  may  be  conditional ;  but  if  the  con- 
dition leads  to  a  new  controversy,  the  award 
is  void.  According  to  those  principles,  we 
are  of  opinion  that  the  award  in  question 
is  void,  as  being  vague  and  uncertain,  and 
not  final  as  to  the  matter  submitted  to  the 
arbitrators.  The  award  is  sufficiently  cer- 
tain as  to  the  annual  payment  to  be  made 
by  the  owners  of  the  reservoir  dam  to  the 
complainant;  bat  it  is  expressly  on  the 
understanding  and  agreement,  that  if  the 
Taunton  Manufacturing  Company  and 
others  shall  discontinue  said  dam,  the 
complainant,  his  heirs  and  assigns,  '  shall 
be  entitled  to  such  damage  as  it  appeal's 
his  lands  sustained  in  consequence  of 
former  flowing,  until  they  shall  arrive  at 
their  primitive  goodness.'  It  is  clear,  we 
think,  by  the  part  of  the  award,  that  it  is 
not  final  and  certain  between  the  parties, 
but  that  the  matter  submitted  is  left  open 
to  a  future  eonti'ovei-sy  on  the  contingency 
of  the  discontinuance  of  the  dam."  In 
Johnson  v.  Latham,  4  Eng.  Law  &  Eq. 
R.  203,  an  arbitrator  had  to  decide  up«n 
the  depth  at  which  the  defendant  was  en- 
titled to  keep  a  weir  which  penned  back 
the  water  of  a  river,  so  as  to  interfere  with 
the  plaintiff's  mill  higher  up  the  stream, 
and  to  determine  all  manner  of  rights  of 
water  between  the  parties.  The  arbitrator 
awarded  that  the  defendant  wa^|fctitled  to 
maintain  his  wen-  to  the  depth  rarifonrteen 
inches,  and  no  more,  and  added  that  he 
had  caused  marks  to  be  placed,  which 
marks  pointed  out  the  depth  the  defendant 
was  to  keep  his  weir,  and  that  a  plan  an- 
nexed to  the  award  cortectly  defined  and 
described  the  depth  of  the  weir  and  the 


marks :  —  Held,  that  the  award  sufficiently 
pointed  out  the  depth  of  the  weir,  aigl 
was  sufficiently  precise,  although  it  made 
no  provision  for  the  case  of  floods,  or  for 
regulating  the  depth  of  the  paddle  in  the 
defendant's  weir,  by  which  the  water 
could  be  let  off.  And  see  Pike  v.  Gage,  9 
Eost.  451. 

(6)  That  certainty,  to  a  common  intent 
is  sufficient,  see  Wood  v.  Eai-le,  5  Rawie, 
44 ;  Brown  v.  Warnock,  5  Dana,  492 ; 
Case  V.  Eerris,  2  Hill,  75  ;  Doolittle  n. 
Malcom,  8  Leigh,  608 ;  Coxe  v.  Gent,  1 
McMuUan,  302;  1  Rol.  Abr.  tit.  Ai-b. 
(H.)  pi.  14 ;  Cai-gey  v.  Aitchcson,  2  B.  & 
C.  i70;  Doe  d^  Williams  u.  Richardson, 
8  Taunt.  697  ;  Cayme  v.  Watts,  3  D.  & 
R.  224;  Grier  v.  Grier,  1  Dall,  173; 
Kingston  v.  Kincaid,  1  Wash.  C.  C.  448. 
Thus  an  award  to  pay  the  "  taxable  cost," 
is  sufficiently  certain.  Nichols  v.  Rensse- 
laer Mut.  Ins.  Co.  22  Wend.  125  ;  Macon 
V.  Crump,  1  Call,  575 ;  Brown  v.  War- 
nock, 5  Dana,  492.  So  to  pay  a  certain 
sum  in  90  days,  and  interest.  Skeels  v. 
Chickering,  7  Met.  316.  See  Beale  v. 
Beale,  Cro.  Car^83 ;  Eumis  v.  Hallom, 
Barnes,  166;  Eox  v.  Smith,  2  Wils.  267; 
Bigelow  V.  Maynard,  4  Cush.  317  ;  Pear- 
son V.  Archbold,  11  M.  &  W.  477; 
Bourke  v.  Llovd,  10  M.  &  W.  550  ;  Eng- 
land V.  Davis'on,  9  Dowl.  P.  C.  1052  ; 
Mortin  v.  Burge,  4  Ad.  &  El.  973 ;  Purdy 
V.  Delavafi,  1  Gaines,  304 ;  Lutz  v.  Linthi- 
cum,  8  Pet.  165;  Brickhouse  v.  Hunter, 
4  Hen.  &  Mun.  363;  Coxe  v.  Lundy, 
Coxe,  255. 

(c)  Oldfleld  V.  Wilmer,  1  Leon.  140; 
Lee  D.  Elkins,  12  Mod.  585;  Simmonds 
V.  Swaine,  1  Taunton,  549 ;  Common- 
wealth V.  Pejepscut  Proprietors,  7  Mass. 
399 ;  Wharton  v.  King,  2  B.  &  Ad.  528 ; 
Thornton  «.  Carson,  7  Cranch,  596. 

[195] 


207*  THE  LAW   OF  CONTKACTS.  [PART   H. 

the   sum  awarded  becomes  payable  immediately,  or  within  a 
reasonable  time,  (d) 

In  the  next  place,  the  award  must  be  possible ;  (e)  for  an 
award  requiring  that  to  be  done  which  cannot  be  done,  is 
senseless  and  useless.  *  But  the  impossibility  which  vitiates  an 
award  is  one  which  belongs  to  the  nature  of  the  thing,  and  not 
to  the  accidental  disability  of  the  party  at  the  time.  (/)  Thus, 
if  he  be  ordered  to  pay  money  on  a  day  that  is  past,  this  is 
void  ;  [g)  so  if  he  be  required  to  give  up  a  'deed  which  he 
neither  has  nor  may  expect  to  have ;  (A)  but  if  he  be  directed  to 
pay  money,  the  award  is  good,  although  he  has  no  money,  *for 
it  creates  a  valid  debt  against  him.  {%)  Nor  can  a  party  avoid 
an  award  on  the  ground  of  an  impossibility  created  by  himself, 
Eifter  the  award,  or,  perhaps,  beforehand,  if  for  the  purpose  of 
evading  an  expected  award,  (j) 

This  impossibility  may  be  actual,  or  it  may  be  that  created 
by  law ;  for  an  award  which  requires  that  a  party  should  do 
what  the  law  forbids  him  to  do,  is  void,  either  in  the  whole,  or 
for  so  much  as  is  thus  against  the  law,  if  that  can  be  severed 
from  the  rest,  (k) 

An  award  must  be  reasonable ;  (l)  if  it  be  of  things  in  them- 
selves of  no  value  or  advantage  to  the  parties  or  out  of  all  pro- 
portion to  the  justice  and  requirements  of  the  case,  or  if  it  un- 
dertake to  determine  for  the  parties  what  they  should  determine 
for  themselves,  as  that  the  parties  should  intermarry,  it  is  void. 
It  is  not  unreasonable,  however,  merely  because  it  lays  a  bur- 
den on  one  party  only,  and  requires  nothing  of  the  other.     It 

(rf)  Freeman  v.   Baspoule,   2  Brownl.  See  Alder  v.  Savill,  5  Taunt.  454 ;  Mav- 
309;   Imlay   v.   Wikoff,#l    South.    132;  bin  v.  Coulon,  4  Dallas,  2118;  Harris  v. 
Blood   V.    Shine,   2    Florida,    127.      An  Curnow,  2  Chiity,  594;  Turner  t'.  Swain- 
award  of  "taxable  costs"  to  be  paid  by  son,  1  M.  &  AV.  572. 
one   party   is   not   void   for   uncertainty.  (l)  Sec  1  Rol.  Abr.  tit.  Arb.   (B.)  pi. 

That  is  certain    which   can   be   rendered     12,13;   Cooper  r.  ,  3  Ch.  Eep.  76, 

certain.     Wright  z>.  Smith,  19  Verm.  110.  cited  in  1  A'cni.  157  ;  Earl  u.  Stocker,  2 

(c)  Colwcl  V.   Child,   1    Ch.    Cas.   87  ;     Vernon,  251  ;  Cavendish  r. ,  1  Ch. 

Kunckle  v.  Ivunckle,  1  Dallas,  364.  Cas.  279.     But  a  strong  case  of  unreason- 

(/)  1  Kol.  Abr.  tit.  Arb.   (B.)  pi.  16  ;  ableness  must  be  made  out  in  order  to  in- 

and  see  Wharton  v.  King,  2  B.  &  Ad.  duce  couij(|tto  set  aside  an  award  ;  since 

528.  the  paities  made  choice  of  their  o^n  iudge. 

(f/)  1  Kol.  Abr.  tit  Arb.  (B.)  pi.  17.  See   Wood   v.    Griffith,    1    Suanst.   43; 

(A)  Lee  v.  Elkins,  12  Mod.  585.  Brown  v.  Brown,  1  Vern,  157,  2  Ch.  Cas 

(i)  Bro.   Abr.  tit.  Arb.  pi.  39 ;  1  Rol.  140  ;  Waller  v.  King,  9  Mod.  63  ;  Kardy 

Abr.  tit.  Arb.  (F.)  pi.  2.  v.  Innes,  6  J.  B.  Moore,  574.     As  to  the 

(y)  Com.  Dig.  tit.  Arb.  (B.  12).  consistency   required   in    an    award,    see 

(k)   1  Rol.  Abr.  tit.  Arb.  (G.)  pi.  1.  Ames  v.  Millward,  2  J.  B.  Moore,  713. 
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used  to  be  said,  that  mutuality  was  essential  to  an  award,  (to) 
It  is  certain  now  that  this  mutuality  need  not  appear  upon  the 
face  of  the  award  ;  and  indeed  it  can  hardly  be  supposed  neces- 
sary at  all.  (w)  If  A  and  B  refer  only  a  "claim  which  A  has  on 
B,  and  the  award  is  simply  that  B  pay  A  a  certain  sum  of 
money,  it  would  be  good,  but  it  would  have  no  element  of  mu- 
tuality that  did  not  belong  to  it  necessarily,  (o) 

Lastly,  the  award  must  be  final  and  conclusive,  (p)  This 
necessity  springs  also  from  the  very  purpose  for  ^jdjich  the  law 
favors  arbitration,"  namely,  the  settlement  and  closing  of  dis- 
putes, (q)     But  here  too,  as  on  other  points,  the  law  is  now 


(m)  1  Eol.  Abr.  tit.  Arbit.  (K).  And 
see  Gibson  u.  Powell,  5  Smedes  &  Marsh. 
712 ;  McKeen  v.  Oliphant,  3  Harr.  442. 

(n)  The  doctiine  of  mutuality  is  not 
now  applied  in  the  strict  sense  it  was  for- 
merly taken.  Horrel  v.  M' Alexander,  3 
Eand.  94.  It  is  not  necessaiy  that  the  same 
acts  should  be  done  by  each  party.  Muuro 
V.  Alaire,  2  Caines,  320 ;  Kunckle  v. 
Kunckle,  1  Dall.  364.  The  doctrine  of 
mutuality  is  fully  expounded  in  Purdy  v. 
Delavan,  1  Caines,  315,  by  Kent,  J.,  and 
in  Jones  v.  Boston  Mill  Corporation,  6 
Pick.  148.  In  Onion  v.  Eobinson,  15 
Verm.  510,  0.  and  W.  having  a  claim 
against  E.  for  money  recc^Ycd,  to  their 
use,  and  E.  alleging  that  haHj^  paid  it  to 
O.,  they  submitted  the  maOTr  to  arbitra- 
tors with  authority  to  award  costs  and 
damages,  who  awarded  that  E.  account 
to  0.  for  a  certain  sum,  in  damages  and 
costs.  In  a  suit  on  the  award  in  favor  of 
O.,  it  was  held  that  there  was  no  mutuali- 
ty in  the  submission  between  0.  and  E., 
and  that  neither  the  rights  nor  liabilities 
of  either,  were  aflfected  by  the  award. 
Sdd,  also,  that  the  submission  and  award, 
though  legally  invalid,  might  be  given  in 
evidence  under  a  declaration  setting  forth 
the  above  facts. 

(o)  Weed  v.  Ellis,  3  Caines,  255  ;  Gor- 
don V.  Tucker,  6  Greenl.  247  ;  Gaylord 

V.  Gaylord,  4  Day,  422  ; v.  Palmer, 

12  Mod.  234  ;  Horton  v.  Benson,  Free- 
man, 204 ;  Doolittle  v.  Malcom,  8  Leigh, 
608. 

(p)  See  Goode  v.  Waters,  1  Eng.  Law 
&  Eq.  E.  181 ;  Wood  v.  The  Company 
of  Copper  Miners,  28  E.  L.  &  E.  369 ; 
Mays  V,  Cannell,  id.  328 ;  Camochan  v. 
Christie,  11  Wheat.  446.  An  award, 
which,  after  disposing  of  the  claims  of 
some  of  the  parties,  declared  that  as  to  the 
daims  of  certain  other  paities,  they  should 
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be  at  liberty  to  prosecute  the  same,  either 
at  law  or  equity,  in  like  manner  a»  if  the 
order  of  reference  had  never  been  made, 
is  not  final.  Turner  v.  Turner,  3  Euss. 
Ch.  E.  494.  But  an  award  directing  the 
execution  of  mutual  and  general  releases 
is  final.  Bell  v.  Gipps,  2  Ld.  Eaym. 
1141  ;  Birks  v.  Trippet,  1  Saunders,  32; 
Wharton  v.  ICng,  2  B.  &  Ad.  528.  So 
of  an  award  that  plaintiff  has  no  good 
cause  of  action.  Uibbeu  ;'.  Marquis  of, 
Anglesea,  4  Tyrwh.  926  ;  M'Dermott  v. 
V.  S.  Ins.  Co.  3  Serg.  &  E.  604  ;  Craven 
V.  Craven,  1  J.  B.  Moore,  403 ;  Jackson 
V.  Yabslev,  5  B.  &  Al.  849 ;  Angus  v. 
Bedford,  11  M.  &  W.  69. 

{q)  An  award  settling  the  Costs  on  both 
sides,  without  saying  more,  is  final  and 
conclusive.  Buckland  v.  Conway,  16 
Mass.  396  ;  Stickles  v.  Arnold,  1  Gray, 
418;  Tarquair  a.  Eedinger,  4  Yeates, 
282  ;  Haitnell  v.  Hill,  Forest,  73.  An 
award  that  defendant  should  pay  costs, 
without  saying  to  whom,  is  not  uncertain. 
Bailey  v.  Curling,  4  Eng.  Law  &  Eq.  E. 
201  ;  and  see  Drew  v.  Woolcock,  28  B. 
L.  &  B.  223.  In  Hancock  v.  Eeede,  6 
Eng.  Law  &  Efl.  368,  H.  &  M.  being 
partners,  had  covered  wires  with  gutta 
percha  for  E.,  in  pursuance  of  a  contract. 
They  afterwards  assigned  the  partnership 
business  to  C.  H.,  with  power  to  him  to 
take  proceedings  in  their  name  for  the 
recovery  of  debts  due  to  them,  to  enforce 
existing  contracts,  and  to  deal  in  respect 
thereof  as  they  themselves  might  have 
done.  C.  H.,  after  the  assignment,  also 
covered  wires  for  E.  on  liis  own  account, 
and  brought  two  actions  against  him,  one 
in  his  ow»*name,  the  other  in  the  name  of 
H.  &  M.  It  had  been  agreed  between  C. 
H.  and  E.  to  refer  both  actions,  and  all 
matters  in  difference,  as  well  between  H. 
&  M.  and  E.  as  between  C.  H.  and  E.,  to 
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more  rational  and  less  technical  than  it  was  formerly.  Thus, 
it  was  once  a  rule  that  an  award  of  nonsuit  was  not  'good, 
because  not  final,  as  the  plaintiff  might  immediately  renew  his 
action  ;  (r)  but  this  would  hardly  be  held  now.  An  award  of 
discontinuance  of  a  suit  has  always  beeu  held  sufficient,  (s)  It 
is  not  a  valid  objection  to  an  award,  that  it  is  upon  a  condition, 
if  the  condition  be  clear  and  certain,  consistent  with  the  rest  of 
the  award,  in  itself  reasonable,  and  such  as  to  cause  no  doubt 
whether  it  \ypre  performed  or  not,  or  what  were  the  rights  or 
objections  dependent  upon  it.  (t) 

Any  delegation  or  reservation  of  their  authority  by  the  arbi- 
trators, which  would  have  the  effect  of  leaving  any  thing  to  the 
future  judgment  or  power  of  the  arbitrators,  would  vitiate  the 
award,  (u)     But  where  arbitrators  are  unable  to  decide  accu- 


arbitration  ;  whereupon  an  order  of  refer- 
ence was  drawn  up,  and  an  award  had 
been  made  :  —  Held,  that  the  award  was 
not  had  for  want  of  finality  in  awarding  a 
discontinuance  of  H.  &  M.'s  action  without 
determining  the  cause  of  action,  as  it  ap- 
peared that  the  discontinuance  had  been 
entered  before  or  at  the  time  of  making 
the  order  of  reference,  and  that  it  was  left 
to  the  arbitrator  to  decide  whether  the 
discontinuance  should  remain,  and  it  was 
intended  that  he  should  not  proceed  fur- 
ther in  that  action.  And  see  Nicholson  v. 
Sylies,  25  E.  L.  &  E.  490.  —  Where  sev- 
eral issues  are  involved  in  the  pleadings, 
and  the  whole  case  is  refen-ed,  the  costs  to 
abide  the  result,  it  ought  to  appear  that 
each  issue  was  disposed  of.  Sec  Pearson 
V.  Archbold,  11  M.  &  W.  477  ;  Bourke  r. 
Llovd,  10  M.  &  W.  550;  Stonehewcr  r. 
Farrer,  6  Q.  B.  Eep.  730  ;  Phillips  v. 
IliiiHins,  5Eng.  Law&Ei|.  li.  295  ;  Wil- 
co.K  i\  Wilcox,  4  Exch.  500  ;  Kilburn  >:. 
Kilhum,  13  M.  &  W.  671.  So  where  a 
cause,  and  all  matters  in  diffc-reiice,  arc  re- 
ferred, the  costs  to  abide  tlie  result,  the 
award  ought  to  distinguish  between  the 
matters  in  the  cause  and  other  matters  of 
difference.  See  Mortin  v.  Burge,  4  Ad. 
&  El.  973. 

(r)  Knight  v.  Burton,  Salk.  75  ;  1  Eol. 
Abr.  tit.  Arb.  (I.)  pi.  16;  Philips  v. 
Knightley,  1  Barnard,  463.  But  in  Mil- 
ler (,'.  Miller,  5  Bum.  62,  it  waf  said  that 
arbitrators  had  no  power  to  award  a  non- 
suit. Nor  have  they  to  aixest  judgment, 
if  their  power  be  only  to  direct  how  a  ver- 
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diet  shall  be  entered.  Angus  v.  Bedford, 
n  M.  &  W.  69. 

(s)  Blanchard  v.  Lilley,  9  East,  497  ; 
Philips  V.  Knightly,  1  Barnard,  463  ; 
Linsey  v.  Ashton,  Godb.  255  ;  Ingram  v. 
Webb,  1  Eol.  362.  Or  that  plaintiff 
should  enter  a  retraxit.  1  Eol.  Abr.  tit. 
Ai-b.  (E.)  pi.  7,  (I.)  pi.  18.  Or  that  no 
suit  should  he  brought  by  one  party 
against  the  £ther  on  a  certain  bond.  1 
Eol.  Abr.  tigj^rb.  (0.)  pi.  7.  Or  that 
all  suits  then  pending  between  the  parties 
should  cease.  Squire  r,  Grevell,  6  Mod. 
33,  Ld.  Eaym.  961,  Salk.  74.  Or  that  a 
chancery  suit  should  be  dismissed.  Knight 
V.  Burton,  6  Mod.  232,  Salk.  75.  See 
Purdy  V.  Delavan,  1  C'aincs,  304,  for  an 
aljlc  statement  of  the  law  upon  tliis  point 
by  Jlr.  Justice  Ki  iit. 

(t)  Cullet  V.  Podwell,  2  Keblc,  670  ; 
Kockill  v.  Witherell,  2  Kcble,  838  ;  1 
Eol.  Abr.  tit.  Aril.  (H.)  pi.  8  ;  Purser  v. 
Prowd,  Cro.  Jac.  423.  An  a\\aril  that 
one  ]inrty  should  |iay  the  other  a  particu- 
lar clelit,  in  case  it  was  not  collected  from 
another  source,  is  valiil.  Williams  v. 
Williams,  11  Sm.  &  Marsh.  393. 

(u)  Archer  r.  Williamson,  2  ILarr.  & 
Gill,  62  ;  Levezcy  v.  Gorgas,  4  Dallas, 
71 ;  Lingood  r.  Eade,  2  Atk.  501  ;  Emery 
V.  Emeiy,  Cro.  Eliz.  726 ;  Manser  v. 
Heaver,  3  B.  &  Ad.  295;  Tandy  v. 
Tandy,  9  Eowl.  P.  C.  1044,  5  Jurist, 
726.  So  an  award  that  one  party  should 
put  certain  premises  in  good  repair,  to 
the  satisfaction  of  a  third  party,  has  been 
held  bad,  in  toto.     Tomlin  v.  Mayor,  &c., 
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rately  upon  some  particular  point,  requiring  some  technical 
knowledge,  they  may  refer  the  settlement  of  the  details  to  some 
third  person  having  such  knowledge,  the  arbitrators,  howeve?, 
accurately  determining  the  principles  by  which  such  person  i^ 
to  be  governed,  (v) 

*An  award  may  be  open  to  any  or  all  of  these  objections  in 
part,  without  being  necessarily  void  in  the  whole.  So  much  of 
it  as  is  thus  faulty,  is  void ;  but  if  this  can  be  severed  distinctly 
from  the  residue,  leaving  a  substantia],  definite,  and  unobjec- 
tionable award  behind,  this  may  be  done,  and  the  award  then 
will  take  effect,  (w)  It  is  therefore  void  in  the  whole  because 
bad  in  part,  only  where  this  part  cannot  be  severed  from  the 
residue,  or  where,  if  it  be  severed  and  amended,  leaving  the  res- 
idue in  force,  one  of  the  parties  will  be  held  to  an  obligation 
imposed  upon  him,  but  deprived  of  the  advantage  or  recom- 
pense which  it  was  intended  that  he  should  have,  (x) 


of  Fordwich,  5  Ad.  &  El.  147.  So  an 
award  that  A  should  beg  B's  pardon,  in 
such  form  as  B  should  appoint,  is  an  im- 
proper delegation  of  authority.  Glover 
V.  Barrie,  Salk.  71 ;  Lutw.  1597. 

{v)  See  Emery  v.  Wase,  5  Vesey,  846 ; 
Anderson  v.  Wallace,  3  CI.  &  Finn.  26  ; 
Sharp  V.  Nowell,  6  C.  B.  253  ;  Hopcraft 
V.  Hickman,  2  Sim.  &  Stew.  MO ;  Scale 
V.  Eothergill,  8  Bcav.  361 ;  Church  v. 
Eoper,  1  Ch.  Eep.  140 ;  Lingood  v.  Eade,  ^ 
2  Atk.  501 ;  Cater  v.  Staitute,  Styles, 
217;  Fumis  v.  Hallom,  Barnes,  166; 
Winter  v.  Garlick,  Salk.  75,  6  Mod.  195; 
Worral  v.  Akworth,  2  Kebl.  331  ;  Hun- 
ter V.  Bennison,  Hard.  43 ;  Galloway 
V.  Webb,  Hardin,  318.  There  is  no  im- 
propriety in  arbitrators  employing  an  at- 
torney to  prepare  their  award.  Nor  is 
there  necessarily  any  impropriety  in  em- 
ploying an  attorney  of  one  of  the  par- 
ties for  that  purpose.  Behron  a.  Bremer, 
30  E.  L.  &  E.  490. 

(w)  This  is  a  perfectly  well-settled  doc- 
trine in  the  law  of  arbitrament  and  award ; 
too  well  settled  to  need  the  citation  of  au- 
thorities. A  few  instances  of  the  appli- 
cation of  the  principle  are  given  by  way 
of  illustration.  Thus,  in  an  award  that 
defendant  should  pay  plaintiff  a  certain 
stim,  and  also  the  costs  of  arbitration,  where 
the  arbitrator  had  no  power  to  award  costs, 
that  part  is  bad,  but  the  rest  is  valid. 
Candler  v.  Fuller,  Willes,  62;  Fox  v. 
Smith,  2  Wilson,  267  ;  Addison  v.  Gray, 
2  Wilson,  293;    Gordon  v.   Tucker,  6 


Greenl.  (Bennett's  Ed.)  247.  So  in  an 
award  directing  a  lease  for  life  to  one 
pai't}^,  and  a  remainder  over  in  fi^e  to  a  third 
person,  the  last  part  was  rejected,  and  the 
first  supported.  Brettou  v.  Prat,  Cro. 
Eliz.  758.  And  so  where  part  of  the  sum 
awarded  to  one  party,  was  founded  upon 
a  claim,  illegal  in  its  nature,  the  other 
portion  being  separable.  Aubert  c.  Maze, 
2  B.  &  P.  371.  So  if  an  award  directs 
one  party  to  deliver  up  a  deed  not  in  his 
possession,  or  pay  a  sum  of  mo^y,  the 
last  is  good  and  the  first  bad,  and  the 
award  is  not  invalid.  Lee  v.  Elkins,  12 
Mod.  585 ;  Simmonds  v.  Swaine,  1  Taunt. 
549 ;  and  see  Wharton  v.  liing,  2  B.  & 
Ad.  528 ;  Thornton  v.  Carson,  7  Cranch, 
596;  Skillings  !,■.  Coolidge,  14  Mass.  43. 
See  also  Ebert's  Exrs'  v.  Ebert's  Admr's, 
5  Maryl.  Ch.  353. 

(x)  If  the  void  part  of  the  award  w#3 
apparently  intended  by  the  arbitrators  as 
the  consideration,  in  whole  or  in  part, 
of  that  portion  which  is  good,  or  if  the 
void  part  manifestly  affected  the  judg- 
ment of  the  arbitrators,  in  respect  to  other 
matters,  the  whole  is  clearly  void.  See 
Pope  V.  Brett,  2  Saunders,  292,  where 
part  was  void  for  uncertainty ;  Winch  v. 
Sanders,  Cro.  Jac.  584,  where  part  was 
void  because  the  arbitrator  had  reserved 
to  himself  a  future  authority.  See  fm-ther 
Storke  v.  De  Smeth,  Willes,  66;  John- 
son 0.  Wilson,  Willes,  248  ;  Clement  v. 
Durgin,  1  Greenl.  (Bennett's  Ed.)  300. 
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Generally  in  the  construction  of  awards,  they  are  favored  and 
enforced,  wherever  this  can  properly  be  done.  If  the  intention 
o*^  the  arbitrators  can  be  ascertained  from  the  award  with  rea- 
sonable certainty,  and  this  intention  is  open  to  no  objection,  a 
very  liberal  construction  will  be  allowed  as  to  form,  or  rather,  a 
very  liberal  indulgence  as  to  matters  of  form  and  expression,  (y) 

If  it  be  necessary  to  make  a  presumption  on  the  one  side  or 
the  other,  to  give  full  force  and  significance  to  an  award,  "the 
court  will  incline  to  make  that  presumption  which  gives  effect 
to  the  award,  rather  than  one  which  avoids  it.  (z)  Thus,  it  has 
been  laid  down,  almost  as  a  rule,  and  certainly  as  a  maxim,  that 
where  the  words  of  an  award  extend  beyond  those  of  the  sub- 
mission, it  shall  be  understood  that  they  are  mere  surplusage, 
because  there  is  nothing  between  the  parties  more  than  was 
submitted ;  (a)  and  if  the  words  of  the  award  be  less  compre- 
hensive than  those  of  the  submission,  it  shall  be  understood 
that  what  is  omitted  was  not  controverted,  unless,  in  either 
case,  the  contrary  is  expressly  shown,  (b)  And  if  the  submis- 
sion be  in  the  most  general  terms,  and  the  award  equally  so, 
covering  "  all  demands  and  questions,"  &c.,  between  the  parties, 
yet  either  party  may  show  that  a  particular  demand  either  did 
not  exist,  or  was  not  known  to  exist,  when  the  submission  was 
entered  into,  or  that  it  was  not  brought  oefore  the  notice  of  the 
arbitrators,  or  considered  by  them,  (c) 

There  are  certain  words  and  phrases  often  used  in  awards, 
which  seem  to  have  acquired  from  practice  a  legal  signification. 
Thus,  "  costs,"  will  mean  only  the  legal  costs  of  court ;  and 
even  "  charges  and  expenses  "  mean   no  more,  unless  more  be 


•(y)    Spear    v.  Hooper,  22   Pick.  144;  ?'.  Burgess,  5  Gill,  129;  Roberts  v.  Ma^ 

Eixfard    c.  Nye,   20   Verm.    132;   Ken-  riett,  2   Saund.   188;  Cable  a.  Rogers,  3 

dricki).  Turliell,  26id.  416  ;  Ebert's  Ex'rs  Bulstr.  311  ;  AVard  !'.  TJncom,  Cro.  Car. 

V.  Ebort's  Adm'rs  5  Maryl.  353.  216  ;    Bussiield   o.   Bussfield,    Cro.   Jac. 

(z)  Amiit  ('.    Broame,  2    Ld.    Raym.  577. 
1076;  Booth  w.  Garnett,  2  Strange,  1082;         (c)  Ravee   v.   Parmer,   4  T.  R.   146; 

Rose  r.  Spark,  Alejii,  51.  Golightly  d.  Jcllicoc,  id.  147,  n. ;  Thorpe 

(a)  Alder  v.  Savill,  5  Taunt.  454 ;  Sol-  v.  Conpor,  5  Bing.  129  ;  Scddon  v.  Tutop, 
omons  v.  M'Kiiihtry,  13  Johns.  27.  6  T.  R.  607 ;  Martin  v.  Thornton,  4  Esp. 

(b)  Kniiiht  c.  Burton,  6  Mod.  231;  180.  But  see  Jones  v.  Bennett,  1  Bro. 
Middletou  r.  Woeks,  Cro.  Jac.  200;  P.  C.  411;  Slielling  v.  Farmer,  1  Str. 
Vanviyee  v.  Vanvive'e,  Cro.  Eliz.  177;  646;  Smith  v.  Johnson,  15  East,  213; 
Webb  V.  Ingram,  Cro.  Jac.  664;  Lewis  Dunn  v.  Muixay,  9  B.  &  C.  780. 
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specially  indicated,  (d)  Such  at  least  is  the  English  authority ; 
but  it  might,  perhaps,  be  expected  that  the  courts  of  this 
country  would  execute  the  intention  of  the  parties,  and  con- 
sti'ue  such  very  general  words  as  these  accordingly.  So  "  re- 
leases "  mean  to  the  time  of  the  submission,  and  have  been  so 
construed  *even  when  the  words  used  were  "  of  all  claims  to 
the  time  of  the  award ;"  for  the  arbitrators  had  no  authority  to 
go  beyond  this  limit,  (e)  And  if  by  an  award  money  is  to  be 
paid  in  satisfaction  of  a  debt,  this  implies  an  award  of  a  release 
on  the  other  side,  and  makes  this  a  condition  to  the  pay- 
ment. (/) 

There  is  no  especial  form  of  an  award  necessary  in  this  coun- 
try, [g-)  If  the  submission  requires  that  it  should  be  sealed,  it 
must  be  so.  (h)  And  if  the  submission  was  made  under  a 
statute,  or  under  a  rule  of  court,  the  requirements  of  the  statute 
or  the  rule  should  be  followed.  But  even  here  mere  formal  in- 
accuracies would  seldom  be  permitted  to  vitiate  the  award.  If 
the  submission  contains  other  directions  or  conditions,  as  that 
it  should  be  delivered  to  the  parties  in  writing,  or  to  each  of  the 
parties,  such  directions  must  be  substantially  followed.  Thus, 
in  the  latter  case,  it  has  been  held  that  it  is  not  enough  that  a 
copy  be  delivered  to  one  of  the  parties  on  each  side,  but  each 
individual  party  must  have  one.  (i) 

{d)  Fox  V.  Smith,  2  Wils.  267.  And  Bulstr.  311 ;  Marsh  v.  Packer,  20  Verm, 
an  award  of  costs  generaUy,  is  understood  198  ;  Gates  v.  Bromell,  Holt's  R.  82. 
to  be  costs  to  be  taxed  by  the  proper  offi-  (/i)  Stanton  v.  Homy,  11  Johns.  133  ; 
cer.  See  Dndley  v.  Nettlefold,  Strange,  Eea  v.  Gibbons,  7  S.  &  R.  204.  And  see 
737.  An  award  that  the  costs  be  paid  French  u.  New,  20  Barb.  481. 
immediately  by  one  party,  means  that  (i)  Huntgate  v.  Mease,  Cro.  Eliz.  885. 
they  are  payable  upon  notice  to  such  Sed  qtwsre.  See  Pratt  v.  Hackett,  6  John- 
party.  Hoggins  V.  Gordon,  3  Q.  B.  466  ;  son,  14.  So,  if  by  the  submission,  the 
Wright  V.  Smith,  19  Verm.  110 ;  Safford  award  is  to  be  indorsed  on  the  submission, 
V.  Stevens,  2  Wend.  158  ;  Barnes  v.  Par-  an  award  annexed  to  the  submission  by  a 
ker,  8  Mete.  134.  wafer,  is  not  valid.     Montague  v.  Smith, 

(e)  Making  v.  Welstrop,  Freem.  462;  13  Mass.  396.  And  in  Wade  r.  Bowling, 
White  !).  Ho ifbrd.  Styles,  170;  Hooper  u.  it  was  held  that  where  the  submission  re- 
Pierce,  12  Mod.  116;  Squire  v.  Grevell,  quired  that  the  award  should  be  made  by 
6  Mod.  34 ;  Abrahat  v.  Brandon,  10  Mod.  more  tlian  one  arbitrator,  the  awatd  must 
201  ;  Herrick  v.  Herrick,  2  Keb.  431  ;  be  the  joint  act  of  the  arbitrators  and  ex- 
Eobinet  v.  Cobb,  3  Lev.  188  ;';]Sricholas  v.  ecuted  in  the  presence  of  each  other.  See 
Chapman,  3  id.  344.                ''  also,  Henderson  v.  Buckley,  14  B.  Mon- 

(/)  Mawe  V.  Samuel,  2  Roll.  1 ; roe,  294.     But  this  seems  too  much  like 

V.  Palmer,  12  Mod.  234;  Brown  v.  Sav-  forsaking  the  substance,  and  clinging  to 

age,  Cas.  temp.  Finch,  184.  the  shadow.     Perhaps  the  fact  proved  in 

(g)  It  may  be  under  seal,  or  in  writing,  that  case,  that  the  arbitrators  by  mistake 
or  oral,  if  there  is  nothing  in  the  subrais-  annexed  the  wrong  paper  to  the  submis- 
sion to  the,  contraiy.     Cable  t).  Rogers,  3  sion,  was  the  real  cause  of  the  decision. — 
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*If  an  award  be  relied  on  in  defence,  the  execution  of  the 
submission  by  each  party,  or  the  agreement  and  promise  by 
each,  if  there  was  no  submission  in  writing,  must  of  course  be 
proved,  because  the  promise  of  the  one  party  is  the  considera- 
tion for  the  promise  of  the  others,  (j  ) 

An  award  is  so  far  like  a  judgment  that  an  attorney  has  been 
held  to  have  a  lien  upon  it  for  his  fees ;  but  it  is  not  the  same 
thing  in  all  respects,  (k) 

It  may  happen,  where  an  award  is  offered  in  defence,  or  as 
the  ground  of  an  action,  that  it  is  open  to  no  objection  what- 
ever for  any  thing  which  it  contains  or  which  it  omits  ;  and  yet 
it  may  be  set  aside  for  impropriety  or  irregularity  in  the  con- 
duct of  the  arbitrators,  or  in  the  proceedings  before  them. 
Awards  are  thus  set  aside  if  "  procured  by  corruption  or  un- 
due means,"  as  is  said  in  that  stat.  9  and  10  Wm.  3,  ch.  15, 
which  is  held  as  only  declaratory  of  the  law  as  it  was  before. 
This  rule  rests,  indeed,  on  the  common  principle  that  fraud 
vitiates  and  avoids  every  transaction.  So  too,  it  may  well  be 
set  aside  if  it  be  apparent  on  its  face  that  the  arbitrator  has 
made  a  material  mistake  of  fact  or  of  law.  (I)  It  must,  how- 
ever, be  a  stronsj  case  in  which  the  court  would  receive  evidence 
of  a  mistake,  either  in  fact  or  in  law,  which  did  not  appear  in 


If  the  submission  require  the  award  to  he  cuted  by  the  arbitrator  in  the  presence  of, 

attested  by  witnesses,  such  attestation  is  and   attested    liy   witnesses,    and   that  it 

necessary,  and  tlic  submission  may  be  re-  could  not  be  set  aside,  altboiii;li  the  plaiu- 

Tolied  at  any  time  before  such  attestation,  tiff  died  on  the  following  day,  and  before 

although    the   arbitrators   have   done  all  he  had  notice  that  the  award  was  ready, 

their  duty.    Bloomer  f.  Sherman,  5  Paij;e,  In  Scllick  r,  Addams,  15  Johnson,  197,  it 

575  ;  see  Newman  v.  Labcaume,  9  JNIis-  Avas  held  that  where  sworn  copies   of  an 

sonri,  30. —  If  by  the  submission  the  awai-d  award  ai-e  delivered  to  the  parties  by  the 

must  1  )C  ready  for  delivery  at  a  day  certain,  arbitrators,  and  received  without  objection, 

the  award  is   complete,  if  it   be   in   fact  this  is  a  waiver  of  their  rij^ht  to  receive  the 

ready  on  that  day,  althounh  not  delivered,  original  award. 

and  although  some  accident  should  occur,         (j' )  Antram  v.  Chaee,  15  East,  209; 

by  which  it  should  never  be  delivered  at  Houghton  v.  Houghton,  37  Me.  72. 
all.     Brown  o.  Vawser,  4  East,  58+  ;  and         {k)    Ormcrod   c.    Tate,    1    East,  464  ; 

see    Henfree   v.   Bromley,    6    East,  309;  Cowell    ;■.    Bettcley,  4    Moore  &    Scott, 

Macaithur  v.  Campbell,  5  B.  &  Ad.  51 8.  265  ;  S.  C.  not  as  well  reported  upon  this 

In  Brooke  r.  Mitchell,  6  M.  &  W.  473,  point  in  10  Bing.  432.     But  see  Dunn  v. 

where  an  order  of  reference  reciuired  that  West,  1  Eng.  Law  &  Eq.  E.  325  ;  Brearey 

the  arbitrator  should  imcke  and  publish  his  v.  Kemp,  .'^2  E.  L.  &  E.   147.      See  also, 

award  in  writing,  ready  to  be  delivered  to  Collins  w.  Powell,  2  T.  R.  756,  that  there 

the  parties,  or  such  of  them  as  should  re-  is  a  difference  between  money  awarded, 

quire  the  same,  on  or  before  a  certain  day,  and  money  recovered  liy  a  judgment, 
it  was  held  that  the  aw.ard  was  "  published         {I)  See  Aubert  v.  Maze,  2  B.  &  P.  371 ; 

and  ready   to  be  delivered,"   within  the  Pringle   v.   M'Clenachan,    1    Dall.   487  ; 

meaning  of  the  order,  when  it  was  exe-  Nance's  lessee  v.  Thompson,  1  Snced,  321 . 
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the  award,  and  was  not  supposed  to  spring  from,  or  indicate 
corruption,  and  was  not  made  out  to  the  arbitrator's  sati.'sfac- 
tion.  (m)     It  has  been  permitted  to  the  "arbitrators  to  state  a 


(??!)  This  subject  was  veiy  fully  consid- 
ered in  the  Boston  Water  Power  Co.  v. 
Gray,  6  Met.  131.  Prom  the  able  opinion 
of  Shaw,  C.  J.,  we  quote  the  following : 
"  It  is  clearly  settled  that  an  award  is 
prima  facie  binding  upon  the  parties,  and 
the  burden  of  proof  is  upon  the  party  who 
would  avoid  it.  In  general,  arbitrators 
have  full  power  to  decide  upon  questions 
of  law  and  fact,  which  directly  or  incident- 
ally arise  in  considering  and  deciding  the 
qiiestions  embraced  in  the  submission. 
As  incident  to  the  decision  of  the  ques- 
tions of  fact,  they  have  power  to  decide 
all  questions  as  to  the  admission  and  re- 
jection of  evidence,  as  well  as  the  credit 
due  to  evidence,  and  the  inferences  of  fact 
to  be  di'awn  from  it.  So,  when  not  lim- 
ited by  the  tenns  of  the  submission,  they 
have  authority  to  decide  questions  of  law, 
necessary  to  the  decision  of  the  matters 
submitted ;  because  they  are  judges  of  the 
parties,  own  choosing.  Their  decision  upon 
matters  of  fact  and  law,  thus  acting  with- 
in the  scope  of  then-  authority,  is  conclu- 
sive, upon  the  same  principle  that  a  final 
judgment  of  a  court  of  last  resort  is  con- 
clusive ;  which  is,  that  the  party  against 
whom  it  is  rendered  can  no  longer  be 
heard  to  question  it.  It  is  within  the  prin- 
ciple of  res  judicata ;  it  is  the  final  judg- 
ment for  that  case,  and  between  those  par- 
ties. It  is  amongst  the  rudiments  of  the 
law,  that  a  party  cannot,  when  a  judgment 
is  relied  on  to  support  or  to  bar  an  action, 
avoid  the  effect  of  it  by  proving,  even  if 
he  could  prove  to  perfect  demonstration, 
that  there  was  a  mistake  of  the  facts  or  of 
the  law.  But  this  general  rule  is  to  be  taken 
with  some  exceptions  and  limitations,  aris- 
ing either  from  the  submission,  or  from 
the  award  itself,  or  from  matter  distinct 
from  either.  If  the  submission  be  of  a 
certain  controversy,  expi'essing  that  it  is 
to  be  decided  conformably  to  the  princi- 
ples of  law,  then  both  parties  proceed  upon 
the  assumption  that  their  case  is  to  be  de- 
cided by  the  true  rules  of  law,  which  are 
presumed  to  be  known  to  the  arbitrators, 
who  are  then  only  to  inquire  into  the  facts, 
and  apply  the  rules  of  law  to  them,  and 
decide  accordingly.  Then  if  it  appears  by 
the  award,  to  a  court  of  competent  juris- 
diction, that  the  arbitrators  have  decided 
contraiy  to  law,  of  which  the  judgment  of 
such  a  court,  when  the  parties  have  not 
submitted  to  another  tribunal,  is  the  stand- 


ard, the  necessary  conclusion  is,  that  the 
arbitrators  have  mistaken  the  law,  which 
they  Were  presumed  to  understand ;  the 
decision  is  not  within  the  scope  of  their 
authority,  as  determined  by  the  submis- 
sion, and  is  for  that  reason  void.  But 
when  the  parties  have  expressly  or  by 
reasonable  implication,  submitted  the  ques- 
tions of  law,  as  well  as  the  qiiestion^£ 
fact,  arising  out  of  the  matter  of  con^F 
vei-sy,  the  decision  of  the  arbitrators  on 
both  subjects  is  final.  It  is  upon  the  prin- 
ciple of  res  judicata,  on  the  ground  that 
the  matter  has  been  adjudged  by  a  tribu- 
nal which  the  parties  have  agreed  to  make 
final,  and  a  tribunal  of  last  resort  for 
that  controversy ;  and  therefore  it  would 
be  as  contrary  to  principle,  for  a  court  of 
law  or  equity  to  rejudge  the  same  question, 
as  for  an  inferior  court  to  rejudge  the  de- 
cision of  a  superior,  or  for  one  court  to 
overrule  the  judgment  of  another^vhere 
the  law  has  not  given  an  appellate  juris- 
diction, or  a  revising  power  acting  du'cctly 
upon  the  judgment  alleged  to  be  eiTone- 
ous.  —  It  has  sometimes  been  made  a 
question  whether  the  court  will  not  set 
aside  an  award,  on  the  ground  of  mistake 
of  the  law,  when  the  arbitrator  is  not  a 
professional  man,  and  decline  inquiiy  into 
such  mistake,  when  he  was  undei'stood, 
from  his  profession,  to  be  well  acquainted 
with  the  law.  Some  of  the  earlier  cases 
may  have  countenanced  this  distinction. 
But  the  probability  is,  that  this  distinction 
was  taken  rather  by  way  of  instance  to 
illustrate  the  position,  that  when  the  ]3ar- 
ties  intended  to  submit  the  questions  of 
law  as  well  as  of  fact,  the  award  should 
be  final,  but  otherwise  not ;  which  we  take 
to  be  the  time  principle.  But  we  think 
the  more  modem  cases  adopt  the  princi- 
ple, that  inasmuch  as  a  judicial  decision 
upon  a  question  of  right,  by  whatever 
forum  it  is  made,  must  almost  necessarily 
involve  an  application  of  certain  rules  of 
law  to  a  particular  statement  of  facts,  and 
as  the  great  purpose  of  a  submission  to 
arbitration  usually  is  to  obtain  a  speedy 
determination  of  the  controversy,  a  sub- 
mission to  arbitration  embraces  the  power 
to  decide  questions  of  law,  unless  that  pre- 
sumption is  rebutted  by  some  exception  or 
limitation  in  the  submission.  We  are  not 
aware  that  there  is  any  thing  contrary  to 
the  policy  of  the  law  in  pei-mitting  parties 
thus  to"  substitute  a  domestic  forum  for  the 
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mistake  of  fact,  which  they  afterwards  discovered  ;  but  it  would 
seem  that  the  court  cannot  then  'rectify  the  award,  or  do  any 
thing  but  set  it  aside  if  the  error  be  material,  or,  perhaps,  in 
some  cases,  refer  the  case  back  again  to  the  arbitrators,  (n)      If 


courts  of  law,  for  any  good  reasoff  satis- 
factory to  themselves  ;  and  having  done 
so,  there  is  no  hardship  in  holding  them 
bound  by  the  result.  Volenti  non  fit  inju- 
ria. On  the  contrary,  there  are  obvious 
cases   in    which   it  is   highly   beneficial. 

tere  arc  many  cases  where  the  parties 
e  an  election  of  fonim ;  sometimes  it 
is  allowed  to  the  plaintiif,  and  sometimes 
to  the  defendant.  It  may  depend  upon 
the  amount  or  the  nature  of  the  contro- 
versy, or  the  personal  relations  of  one  or 
other  of  the  parties.  As  familiar  instan- 
ces in  our  own  practice,  one  may  elect  to 
proceed  in  the  courts  of  the  United  States, 
or  in  a  State  court ;  at  law  or  in  equity  ; 
in  a  higher  or  lower  court.  In  either  ease, 
a  judgment  in  one  is,  in  general,  conclu- 
sive ai'ainst  proceeding  in  another.  A 
very  dfcnmon  instance  of  making  a  judg- 
ment conclusive  by  consent,  is  where  a 
party  agrees  in  consideration  of  delay,  or 
some  advantage  to  himself,  to  make  the 
judgment  of  the  court  of  common  plea* 
conclusive,  where,  but  for  such  consent, 
he  would  have  a  right  to  the  judgment  of 
the  higher  court.  But  where  the  whole 
matter  of  law  and  fact  is  submitted,  it  may 
be  open  for  the  court  to  inquire  into  a 
mistake  of  law,  arising  from  matter  appar- 
ent on  the  award  itself ;  as  where  the  ar- 
bitrator has,  in  his  award,  raised  the  ques- 
tion of  law,  and  made  his  award  in  the 
alternative,  without  expressing  his  own 
opinion ;  or  what  is  perhaps  more  com- 
mon, where  the  arbitrator  expresses  his 
opinion,  and  conformably  to  tliat  opinion, 
finds  in  favor  of  one  of  the  parties ;  but 
if  the  law  is  otherwise,  in  the  case  stated, 
then  his  award  is  to  be  for  the  other  party. 
In  such  ease,  there  is  no  doubt,  the  court 
will  consider  the  award  conclusive  as  to 
the  fact,  and  decide  the  question  of  law 
thus  presented.  Another  case,  somewhat 
analogous,  is  wljerc  it  is  manifest,  upon 
the  award  itself,  that  the  arbitrator  in- 
tended to  decide  according  to  law,  but  has 
mistaken  the  law.  Then  it  is  set  aside, 
because  it  is  manifest  that  the  result  docs 
not  conform  to  the  real  judgment  of  the 
arbitrator.  For  then,  whatever  liis  author- 
ity was  to  decide  the  questions  of  law,  if 
controverted,  according  to  his  own  judg- 
ment, the  case  supposes  that  he  intended 
to  decide  as  a  court  of  law  would  decide  ; 
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and  therefore,  if  such  decision  would  be 
otherwise,  it  follows  that  he  intended  to 
decide  the  other  way."  And  see  BurcheU 
u.  Marsh,  17  How.  S.  C.  344.  In  this 
case  Mr.  Justice  Grier  said  :  "  Arbitrators 
are  judges  chosen  hy  the  parties  to  decide 
the  matters  submitted  to  tliem,  finally  and 
without  appeal.  As  a  mode  of  settling 
disputes,  it  should  receive  every  encour- 
agement from  courts  of  equity.  If  the 
award  is  within  the  submission,  and  con- 
tains the  honest  decision  of  the  arbitra- 
tors, after  a  full  an'd  fair  hearing  of  the 
parties,  a  court  of  equity  will  not  set  it 
aside  for  error,  eitlicr  in  law  or  fact.  A 
contrary  course  would  be  a  substitution  of 
the  judgment  of  the  chancellor  in  place  of 
the  judges  chosen  by  the  parties,  and 
would  make  an  award  the  commence- 
ment, not  the  end,  of  litigation."  See 
also,  Jones  v.  Boston  Mill  Corporation,  6 
Pick.  148  ;  Fuller  v.  Feuwick,  3  C.  B.  705  ; 
Favicll  V.  Eastern  Counties  Eailway  Co.  2 
Exch.  344  ;  Kent  c.  Elstob,  3  East,  18 ; 
Kleine  v.  Catara,  2  Gallison,  61 ;  Green- 
ough  V.  Eolfe,  4  N.  H.  357  ;  Johns  v.  Ste- 
vens, 3  Vermont,  308 ;  Bliss  v.  Bobbins,  6 
id.  529;  Root  v.  Kenwiek,  15  111.  461; 
Wohlenlierg  !'.  Lageman,  6  Taunt.  254; 
Prentice  r.  Keeil,  1  Taunt.  152;  Badger, 
In  re,  2  B.  &  Aid.  691  ;  Bouttilier  v.  Thick, 
1  Dow.  &Byl.366  ;  Richardson  r.  Nourse, 
3  B.  &  Aid.  237  ;  Delver  v.  Baraes,  1 
Taunt.  48 ;  Cramp  v.  Symons,  1  Biug. 
104  ;  Anonymous,  1   Chitly,  674. 

(n)  As  to  the  effect  of  a  mistake  in  fact, 
see  an  elaborate  review  of  the-authorities 
by  Ch.  Kent,  in  Underbill  v.  Van  Cort- 
landt,  2  Johns.  Ch.  339.  See  also.  The 
Boston  Water  Power  Co.  v.  Gray,  6  Met. 
131,  cited  supra,  where  Shaw,  C.  J.,  said  : 
"  Another  ground  for  setting  aside  the 
award  is  a  mistake  of  fact,  apparent  upon 
the  award  itself;  and  this  is  held  to  inval- 
idate the  award,  upon  the  principle  stated 
in  the  preceding  proposition,  that  the 
award  does  not  confoi-m  to  the  judgment 
of  the  arbitrators,  and  the  mistake,  appar- 
ent in  some  material  and  important  par- 
ticular, shows  that  the  result  is  not  the 
true  judgment  of  the  arbitrators.  The 
mistake,  therefore,  must  be  of  such  a  na- 
ture, so  affecting  the  principles  upon 
■which  the  award  is  based,  that  if  it  had 
been  seasonably  known  and  disclosed  to 
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the  submission  authorize  the  "arbitrators  to  refer  questions  of 
law  to  the  court,  this  may  be  done ;  otherwise,  such  reference 
would,  in  general,  either  be  itself  declared  void,  or  would  have 
the  effect  of  avoiding  the  award,  because  it  prevented  it  from 
being  certain,  or  final  and  conclusive,  (o)  The  arbitrators,  by  a 
general  submission,  are  required  to  determine  the  law ;  and  only 
a  decided  and  important  mistake  could  be  shown  and  have'  the 
effect  of  defeating  the  award  ;  it  has  been  said  that  only  a  mis- 
take amounting  to  a  perverse  misconstruction  of  the  law  would 
have  this  effect;  certainly  a  very  great j)Ower  is  given  to  arbi- 
trators in  this  respect,  and  it  has  even  been  expressly  declared 


the  arbitrators,  if  the  truth  had  been  known 
and  understood  by  them,  they  would  prob- 
ably have  come  to  a  diflferent  result.  A 
familiar  instance  of  this  class  of  mistakes, 
is  an  obvious  error  in  computation,  by 
which  the  apparent  result,  in  sums  or 
times,  or  other  things  of  like  kind,  is 
manifestly  erroneous.  In  such  case  it  is 
clear  that  the  resvilt  stated  is  not  that  in- 
tended ;  it  does  not  express  the  real  judg- 
ment of  the  arbitrators.  The  class  of 
cases  in  which  the  court  will  set  aside  an 
award,  upon  matter  not  arising  out  of  the 
submission  or  award,  is,  where  there  is 
sonie  corriiption,  partiality,  or  misconduct 
on  the  part  of  the  arbitrators,  or  some 
fraud  or  imposition  on  the  part  of  the  par- 
ty attempting  to  set  up  the  award,  by 
means  of  which  the  arbitrators  were  de- 
ceived or  misled.  In  neither  of  these  cases 
is  the  result  the  deliberate  and  fair  judg- 
ment of  the  judges  chosen  by  the  parties ; 
the  fonner  is  the  result  of  prejudice  unin- 
fluenced by  law  and  fact ;  the  latter  may 
be  a  true  judgment,  but  upon  a  case  false- 
ly imposed  on  them  by  the  fraud  of  a 
party.  Under  this  class  of  cases,  where 
the  award  may  be  set  aside,  upon  matter 
not  arising  out  of  the  submission  or  award, 
another  was  stated  at  the  trial ;  that  is, 
where  the  arbitrators  make  -i  mistake  in 
matter  of  fact,  by  which  they  are  led  to  a 
false  result.  This  would  not  extend  to  a 
case  where  tho  arbitrators  come  to  a  con- 
clusion of  fact  erroneously,  upon  evidence 
submitted  to  and  considei-ed  by  them,  al- 
thoiigh  the  party  impeaching  the  award 
should  propose  to  demonstrate  that  tlie 
inference  was  wrong.  This  would  be  the 
result  of  reasoning  and  judgment,  upon 
facts  and  cu'cumstances  known  and  under- 
stood ;  therefore  a  result  which,  upon  the 
principles  stated,  must  be  deemed  conclu- 
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sive.  But  the  mistake  must  be  of  some 
fact,  inadvertently  assumed  and  believed, 
which  can  now  be  shown  not  to  liave  been 
as  so  assumed  ;  and  the  principal  illustra- 
tion was  that  of  using  a  false  weight  or 
measure,  believing  it  to  be  coiTcct.  Sup- 
pose,  as  a  further  illustration,  that  a  com- 
pass had  been  used  to  ascertain  the  bear- 
ings of  points,  and  it  should  be  afterwards 
found,  that  by  accident,  or  the  fraud  of  a 
party,  a  magnet  had  been  so  placed  as  to 
disturb  the  action  of  the  needle,  and  this 
wholly  unknown  to  the  arbitrators  ;  it  is 
not  a  fact,  or  the  inference  of  a  fact,  upon 
wliich  any  judgment  or  skiU  had  been  ex- 
ercised, but  a  pure  mistake,  by  which  their 
judgment,  as  well  as  the  needle,  had  been 
swerved  from  the  true  direction,  which  it 
would  have  taken  had  it  followed  the  true 
law  understood  to  govern  it.  One  test  of 
such  a  mistake  is,  that  it  is  of  such  a  kind, 
and  so  obvious,  that  when  brought  to  the 
notice  of  the  arbitrators,  it  would  induce 
them  to  alter  tho  result  to  which  they  had 
come  in  the  particular  specified.  It  is  not 
to  be  nndei-stood  that  such  mistake  can  be 
proved  only  by  the  testimony  or  by  the 
admission  of  the  arbitrators.  They  may, 
from  various  causes,  be  tmable  to  testify, 
or  may  not  be  able  to  recollect  the  facts 
and  circumstances  suificiently.  It  is  not, 
therefore,  as  matter  of  law,  confined  to  a 
case  of  mistake  admitted  pr  proved  by 
the  arbitrators ;  but  it  must  be  of  a  fact 
upon  which  the  judgment  of  the  arbi- 
trators has  not  passed  as  a  part  of  their 
judicial  investigation,  and  one  of  such  a 
nature,  and  so  proved,  as  to  lead  to  a 
reasonable  belief  that  they  were  misled 
and  deceived  by  it,  and -that  if  they  had' 
known  the  truth,  they  would  have  come 
to  a  different  result." 

(o)  Sutton  V.  Horn,  7  S.  &  R.  228. 
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that  they  have  not  only  all  the  powers  of  equity  as  well  as  of 
law,  but  may  do  what  no  court  could  do,  in  giving  relief  or 
doing  justice,  (p) 

*Other  grounds  of  objection  to  an  award,  are  irregularity  of 
proceedings.  Thus,  a  want  of  notice  to  the  parties  furnishes  a 
ground  of  objection  to  the  award,  (q)      And  for  this  purpose 


(p)  The  power  of  arbitrators  to  disre- 
gard strict  principles  of  law,  and  to  decide 
upon  principles  of  equity  and  good  con- 
science, was  warmly  claimed  by  Story,  J., 
ill  Ivleine  c.  Catara,  2  Gallison,  61  :  — 
"  Under  a  general  submission,"  said  he, 
"  the  arbitrators  have  rightfully  n  power 
to  decide  on  the  law  and  the  fact ;  and  an 
eiTor  in  either  respect  ought  not  to  be  the 
suhject  of  complaint  by  either  party,  for  it 
is  their  own  choice  to  be  concluded  by  the 
judgment  of  the  arbitrators.  Besides,  un- 
der such  a  general  submission,  the  reason- 
able rule  seems  to  be,  that  the  referees  are 
not  bound  to  award  upon  the  mere  dry 
principles  of  law  applicable  to  the  case 
before  them.  They  may  decide  upon  prin- 
ciples of  equity  and  good  conscience,  and 
may  make  their  award  ex  cequo  et  bono. 
We  hold,  in  this  respect,  the  doctrine  of 
Lord  Talbot  in  the  South  Sea  Company 
(.'.  Bumbstead,  of  Lord  Thutioio  in  Knox 
V.  Simonds,  of  the  King's  Bench  in  Ains- 
lio  r.  Goff,  and  of  the  Common  Pleas  in 
Delvrr  V.  Barnes.  If,  therefore,  under  an 
unqualified  submission,  the  referees,  mean- 
ing to  take  upon  themselves  the  whole  re- 
sponsibility, and  not  to  refer  it  to  the 
court,  do  decide  differently  from  what  the 
court  would  on  a  point  of  law,  the  award 
ought  not  to  be  set  aside.  If,  however, 
the  referees  mean  to  decide  according  to 
law,  and  mistake,  and  refer  it  to  the  court 
to  review  their  decision,  (as  in  all  cases, 
where  they  specially  state  the  principles, 
on  which  they  have  acted,  they  are  i)re- 
sumed  to  do,)  in  such  cases  the  court  will 
set  aside  the  award,  for  it  is  not  the  award 
which  the  referees  meant  to  make,  and 
tlicy  acted  under  a  mistake.  On  the  other 
hand,  if  knowing  what  the  law  is,  they 
nuan  not  to  be  bound  by  it,  but  to  decide, 
what  in  equity  and  good  conscience  ought 
to  be  done  between  the  parties,  their  award 
ought  to  be  supported,  although  the  whole 
proceedings  should  be  apparent  on  the  face 
of  the  award.  And  this,  in  om"  opinion,  not- 
withstanding some  contrariety,  is  the  good- 
sense  to  be  extracted  from  the  authorities. 
In  Morgan  v.  Mather,  Lord  Loughborough 
lays  it  down  as  clear,  that  coiTuption, 
misbehavior,  or  excess  of  power,  are  the 
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only  grounds  for  setting  aside  awards  ; 
and  although  in  the  same  case  Mr.  Com- 
mi.-sioiicr  Wilson  says,  that  arbitrators 
cannot  award  contrary  to  law,  because 
that  is  beyond  then-  power,  for  tlic  parties 
intend  to  submit  to  them  only  the  legal 
consequences  of  their  tran>aitions  and 
agreements ;  yet  tliis  reasoning  is  wholly 
unsatisfactory,  not  only  from  its  begging 
the  question,  but  from  its  being  in  direct 
opposition  to  very  high  authority.  If,  in 
the  case  before  the  court,  the  referees  had 
made  a  general  award,  without  any  speci- 
fication of  the  reasons  of  their  decision, 
it  would  have  deserved  very  grave  consid- 
eration, whether  we  could,  by  collateral 
evidence,  have  examined  into  the  exist- 
ence of  any  errors  of  law.  We  are  not 
prepared  to  say  that  such  a  course  would 
be  proper,  unless  the  submission  were  re- 
strained to  that  effect,  or  raisbehaidor  were 
justly  imputed  to  the  referees.  But  here 
the  referees  have  expressly  laid  the  grounds 
of  their  decision  before  us,  and  have  there- 
liy  submitted  it  for  our  consideration. 
This  course  is  not  much  to  be  commend- 
ed. Arbitrators  may  act  fl-ith  perfect  equi- 
ty between  the  parties,  and  yet  may  not 
always  give  good  reasons  for  their  decis- 
ions ;  and  a  disclosure  of  their  reasons 
may  often  enable  a  jiartv  to  take  advan- 
tage of  a  sliglit  mist:ike  of  law,  which  may 
have  very  little  bearing  on  the  merits.  A 
special  award,  therefore,  is  very  perilous  ; 
but  when  it  is  once  before  the  court,  it 
must  stand  or  fall  by  its  intrinsic  correct- 
ness, tested  by  legal  princijilus." 

(</)  rasi-hal  V.  Terry,  Kehmae,  132; 
Ki-auu  V.  Martin,  6  Harr.  &  J.  403;  Tal- 
eoner  i'.  Moutg'  enery,  4  Dallas,  232 ;  Lutz 
V.  Linthicuiii,  8  I'eters,  178;  I'etcrs  p.  New- 
kirk,  6  Cow.  103 ;  Rivers  v.  Walker,  1  Dal- 
las, 81  ;  Webber  ".  Ives,  1  Tyler,  441  ; 
Craig  V.  Hawkins,  Hardin,  46 .  In-  Crowell 
V.  Davis,  12  Met.  293,  C.  and  D.  agreed  to 
submit  all  disputed  claims  lietween  them 
to  the  final  award  of  B.,  and  to  abide  by 
his  decision;  and  that  if  B.  should  decline 
to  act  alone  as  referee,  he  might  select  one 
or  two  otlier  referees  to  act  with  him; 
and  that  if  he  should  decline  altogether, 
the  matter  should  be  refeiTed  to  such  per- 
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*it  is  not  necessary  that  thfe  submission  provide  for  giving  such 
notice,  because  a  right  to  notice  springs  from  the  agreement  to 
submit,  (r)  But  this  rule  is  not  of  universal  application,  for 
there  may  be  cases  where  all  the  facts  have  been  agreed  upon 
and  made  known  to  the  arbitrators,  and  where  the  case  does 
not  depend  upon  the  evidence,  and  no  hearing  is  desired, 
and  therefore  notice  would  be  unnecessary,  (s) 

Another  instance  of  irregularity  is  the  omission  to  examine 
witnesses,  (ss)  or  an  examination  of  them  when  the  parties  were 
not  present,  and  their  absence  was  for  good  cause,  (t)  or  a  con- 


son  or  persons  as  he  should  select.  B. 
declined  to  act,  and  appointed  G.,  H., 
and  I.  as  referees,  on  the  23d  of  March, 
of  which  appointment  C.  and  D.  liad 
immediate  notice,  and  G.,  as  chairman 
of  said  referees,  called  on  D.,  and  in- 
formed him  that  the  referees  had  agreed 
to  hear  the  parties  in  the  afternoon  of  that 
day.  D.  told  G.  that  he  could  not  attend 
to  the  business  on  that  day ;  and  G.  told 

D.  that  H.  and  I.  could  not  attend  at  any 
other  time,  and  that  other  referees  would 
have  to  be  appointed  in  their  place,  to 
which  D.  made  no  objection  or  reply. 
On  the  next  day,  G.  gave  notice  to  D. 
that  the  hearing  would  be  on  the  27th  of 
March,  at  a  certain  place.  On  the  said 
27th  of  March  H.  and  I.  were  not  present 
at  the  appointed  place,  and  B.,  at  the  re- 
quest of  C.  and  G.,  appointed  K.  and  L. 
as  referees  in  their  stead.  G.,  K.,  and  L. 
thereupon  proceeded  to  hear  "0.,  in  the 
absence  of  D.,  and  made  an  award  in  C.'s 
favor.  Held,  that  D.  was  not  bound  by 
the  award.  And  see  Petersen  i'.  Ayre, 
25  E.  L.  &  E.  325 ;  Oswald  v.  Gray,  29 

E.  L.  &  E.  85. 

(r)  Elmendorfw.  Harris,  23  Wend.  628 ; 
Peters  v.  Newkirk,  6  "Cowen,  103. 

(s)  Miller  v.  Kennedy,  3  Band.  2. 
Notice  to  sureties  on  the  submission  bond 
is  not  necessary.  Fai'mer  v.  Stewart,  2 
N.  H.  R.  97.  In  Ranney  v.  Edwards,  17 
Conn.  309,  A  and  B  having  unsettled 
accounts  between  them,  submitted  such 
accounts  to  the  arbitrament  of  C  and  D ; 
and  in  case  they  should  not  agree,  they 
were  authorized"  to  select  a  thir'd  person, 
who,  either  individually,  or  in  conjunction 
with  the  other  two,  should  determine  the 
cause.  C  and  D,  after  hearing  the 
parties,  and  examining  their  books  and 
accounts,  were  unable  to  agree  upon  a 
part  of  the  matter  in  controversy;   and 


thereupon  they  selected  E  as  a  third  per- 
son to  act  with  them  in  making  the 
award.  C  and  D  then  stated  to  E  the 
claims,  accounts,  and  evidence  of  the 
parties,  relative  to  the  matters  about  which 
they  disagreed;  after  which  C,  D,  and 
E  made  their  award  in  favor  of  B.  A 
and  B  had  no  notice  of  the  appointment 
of  E,  until  after  the  publication  of  the 
award ;  nor  had  they,  or  either  of  them, 
any  hearing  before  the  arbitrators,  after 
such  appointment ;  but  0  and  D  in  omit- 
ting to  give  such  notice,  and  in  making" 
their  statement  to  E,  acted  under  a  sense 
of  duty,  and  were  not  guilty  of  any  fraud, 
concealment,  or  partiality.  On  a  bill  in 
chancery,  brought  by  A  against  B,  to 
have  the  award  set  aside,  it  was  held, 
Church,  J.,  dissenting,  that  no  sufficient 
cause  was  shown  for  such  an  interference, 
and  the  bill  was  dismissed.  And  semble 
that  where  the  submission  is  to  two  arbi- 
trators, with  power,  in  case  of  disagree- 
ment, to  select  a  tliird  person  to  act  con- 
jointly with  them,  the  necessity  of  a  re- 
hearing, in  the  absence  of  any  express  re- 
quest ,  by  one  or  both  of  the  parties,  is  a 
matter  resting  in  the  sound  discretion  of 
the  arbitrators  ;  but  if  such  request  be 
made,  it  is  their  duty  to  comply  with  it. 
See  further,  Rigden  v.  Martin,  6  H.  &  J. 
406  ;  Emeiy  v.  Owings,  7  Gill,  488 ;  Bul- 
litt V.  Musgrave,  3  Gill,  31 ;  Cobb  v. 
Wood,  32  Maine,  455 ;  McKinney  v. 
Page,  id.  513.  And  the  right  to  notice 
may  be  waived.  Graham  v.  Graham,  9 
Barr,  254. 

[ss]  This  seems  not  to  be  necessary,  in 
cases  where  the  value  of  property  merely 
is  to  be  determined.  Eads  v.  Williams, 
31  E.  L.  &  E.  203. 

(()  So  an  examination  of  the  books  of 
one  party  in  the  absence  of,  and  without 
notice  to  the   other  partv,   and   without 

[207] 


219*-219  a  THE  LAW.  of  contiiacts.  [part  II. 

cealment  by  either  of  the  parties  of»material  circumstances,  for 
this  would  be  fraud.  So  if  the  arbitrators,  in  case  of  disagree- 
ment, *vvere  authorized  to  choose  an  umpire,  but  drew  lots  which 
of  them  should  choose  him.  {%)  But  it  was  in  one  case  held 
enough  that  each  arbitrator  named  an  umpire,  and  lots  were 
drawn  to  decide  which  of  these  two  should  be  taken,  because 
it  might  be  considered  that  both  of  these  men  were  agreed 
upon,  (r)  And  if  an  umpire  be  appointed  by  lot,  or  otherwise 
irregularly,  if  the  parties  agree  to  the  appointment,  and  confirm 
it  expressly,  or  impliedly  by  attending  before  him,  with  a  full 
knowledge  of  the  manner  of  the  appointment,  this,  it  seems, 
covers  the  irregularity,  (w) 


2.    Of  the  revocation  of  a  suhnission  to  arbitrators. 

It  is  an  ancient  and  well-estabhshed  rule,  that  either  party 
may  revoke  his  submission  at  any  time  before  the  award  is 
made  ;  and  by  this  revocation  render  the  submission  wholly  in- 
effectual, and  of  course  take  from  the  arbitrators  all  power  of 
.making  a  binding  award.  (lOw)  The  precise  point  of  time  when 
this  power  of  revocation  ceases,  may  not  be  distinctly  deter- 
mined. But  the  reason  of  the  case,  and  some  of  the  authorities 
cited  in  the  preceding  note  to  the  preceding  remarks,  lead  to 
the  conclusion  that  the  power  exists  until  the  award  is  made. 

In  this  country,  our  courts  have  always  excepted  from  this 
rule,  submissions  made  by  order  or  rule  of  court;  for  a  kind  of 
jurisdiction  is  held  to  attach  to  the  arbitrators,  and  the  submis- 
sion is  quite  irrevocable,  except  for  such  causes  as  make  it 
necessarily    imperative,  (lox)       The    same    exception    is    now 

proof  of  the   coiToctness    of  tbe   entries  Cooke,  2  B.  &  Aid.  218  ;  Jamieson,  7n  re, 

therein,  will  vitiate  the  award.     Emery  v.  4  Ad.   &  Ell.  945  ;  Greenwood,  In  re,  9 

Owings,  7  Gill,  488.  Ad.  &  Ell.  699 ;  Hodson,  In  re,  7  Dowl. 

Hiirris  V.  Mitchel,  2  Vern.  485.  569.     The  case  of  Eord  v.  Jones,  3  B.  & 


I  Neale  u.  Ledf^cr,  16  East,  51.     But  Ad.  248,  holding  that  the  appointment  of 

see  contra,  In  re  Casell,  9  B.  &  C.  624 ;  an  umpire   by  lot,   even   by   consent  of 

Tunno  u.  Bird,  5  B.  &  Ad.  488 ;  James  parties,  is  bad,  is  probably  not  law ;  con- 

V.  Attwood,  7  Scott,  841 ;  Ford  v,  Jones,  sensus  tottii  errorem.      Sec  Clu-istman  u. 

3  B.  &  Ad.  248.  Moran,  9  B-irr,  487. 

(w)  Taylor  v.  Backhouse,  2  Eng.  Law         (ww)  Vynior's   case,   8  Co.  81 ;   War- 

&  Eq.  11.  184  ;   Tunno  v.  Bu-d,  5  B.  &  burton  o.  Storr,  4  B.  &  Cr.  103  ;  Green 

Ad.  488.     The  aoiuicsccnce   in   such   a  v.  Pole,  6  Bing.  443  ;  Marsh  o.  Packer, 

mode  of   appointment,   will   not  bind  a  20  Vt.   198;  Allen  v.  "Watson,  16  Johns, 

party,   however,   unless   made   with    full  205 ;  Milne  v.  Gratrix,  7  East,  608. 
knowledge    of   all    the   facts.     Wells   v.         (zra)  Ercebornv.  Denman,  3  Halst.  116  ; 
[208] 


CH.  ni.j  DEFENCES.  219  b 

made  in  England,  certainly  by  the  statute  in  most  cases,  and 
perhaps  by  the  practice  of  courts  in  all.  {wy)  In  many  of  our 
States,  the  statutes  authorizing  and  regulating  arbitration,  pro- 
vide for  the  revocation  of  the  submission. 

As  an  agreement  to  submit  is  a  valid  contract,  the  promise 
of  each  party  being  the  consideration  for  the  promise  of  the 
other,  a  revocation  of  the  agreement  or  of  the  submission,  is  a 
breach  of  the  contract,  and  the  other  party  has  his  damages. 
The  measure  of  damages  would  generally  include  all  the  ex- 
penses the  plaintiff  has  incurred  about  the  submission  and  all 
that  he  has  lost  by  the  revocation,  in  any  way.  [wz) 

If  either  party  exercise  this  power  of  revocation  (for  it  can 
hardly  be  called  a  right),  he  must  give  notice  in  some  way, 
directly  or  indirectly,  to  the  other  party  ;  and  until  such  notice, 
the  revocation  is  inoperative,  [vm) 

The  revocation  may  be  by  parol,  if  the  submission  is  by 
parol ;  but  if  the  submission  is  by  deed,  the  revocation  must? 
be  by  deed.  (zi;6)  It  may  be  implied  as  well  as  express;  and 
would  be  implied  by  any  act  which  made  it  impossible  for  the 
arbitrators  to  proceed.  So  it  was  held  that  bringing  a  suit  for 
the  claim  submitted,  before  an  award  was  "  conclusively  made," 
operated  a  revocation  of  the  submission,  {ivc)  So  the  marriage 
of  a  feme  sole  works  a  revocation  of  her  submission ;  and  it  is 
held  that  this  is  a  breach  of  an  agreement  to  submit,  on  which 
an  action  may  be  sustained  against  her  and  bar  husband,  [wd) 
And  the  lunacy  of  a  party  revokes  his  submission,  {we)  And 
the  utter  destruction  of  the  subject-matter  of  the  arbitration 
would  be  equivalent  to  a  revocation,  {wf) 

Whether  the  bankruptcy  or  insolvency  of  either,  or  of  both 

Horn  V.  Eoborts,  1  Ashm.  45  ;  Ruston  v.  (wa)  Vivior    v.    Wilde,   2    Brownlow,. 

Dunwoody,  1  Binn.  42  ;  Pollock  v.  Hall,  290;  S.  C.  8  Coke,  81. 

4  Dall.  222 ;  Tyson  v.  Eobinson,  3  Ire-  (wb)  Wilde  v.  Vinor,  1  Brownlow,  62  ; 

dell,  333;  Buttons  v.  Tyrrell,  10  Vt.  94;  Barker  v.  Lees,   2  Keble,  64;  Brown  v. 

Inhab.  of  Cumberland  v.  Inhab.  of  North  Leavitt,  26  Maine,  251 ;  Van  Antwerp  v. 

Tarmouth,  4  Greenl.  459.  Stewart,  8  Johns.  125. 

(m)  See  Milne  v.  Gratrix,  and  Green  v.  {wc)  Peters'  Administrator  v.  Craig,  6 

Pole,  cited  in  note  (ww)  supra.  Dana,  307. 

iwz)  So,  if  a  penalty  for  non-perform-  (wd)  Chamley  v.  Winstanley,  5  East, 

ance  be  expressed  in  the  articles  of  sub-  266.     See  also,  Suttons  v.  TyiTell,  10  Vt. 

mission    a  revocation  gives  an  action  for  94;  Saccum M.Norton,  2 Keble,  865,  and  S 

the  penalty.    See  cases  cited  in  note  (ww)  C.  3  Keble,  9 ;  Abbott  w.  Keith,  11  Vt.  528 

supra,  and  Hawley  v.  Hodge,  7  Vt.  240.  (we)  Suttons  v.  TyiTcU,  10  Vt.  94. 

(wf)  Id. 
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parties,  would  necessarily  operate  as  a  revocation,  is  not  settled 
on  authority.  We  should  say,  however,  that  it  had  no  such 
effect,  unless  the  terms  of  the  agreement  to  refer,  or  the  provis- 
ions of  the  law  required  it.  But  the  assignees  acquire  what- 
ever power  of  revocation  the  bankrupt  or  insolvent  possessed, 
and,  generally,  at  least,  no  further  power,  (ivg) 

The  death  of  either  party  before  the  award  is  made,  vacates 
the  submission,  (ivh)  unless  that  provides  in  terms  for  the  con- 
tinuance and  procedure  of  the  arbitration,  if  such  an  event 
occur,  (ivi)  Although  the  death  of  a  party  certainly  revokes  a 
submission  out  of  court,  it  seems  to  be  held  in  this  country  that 
a  submission  under  a  rule  of  court  is  not  revoked  or  annulled 
even  by  the  death  of  a  party,  (ivj)  So  the  death  or  refusal  or 
inability  of  an  arbitrator  to  act,  would  annul  a  submission  out 
of  court,  unless  provided  for  in  the  agreement;  but  not,  we 
think,  one  under  a  rule,  unless  for  especial  reasons,  satisfactory 
k)  the  court  which  would  have  the  appointment  of  a  substi- 
tute, {wk) 

It  may  be  well  to  add,  that  after  an  award  is  fully  made, 
.neither  of  the  parties  without  the  consent  of  the  other,  nor 
■either  nor  all  of  the  arbitrators  without  the  consent  of  all  the 
.parties,  have  any  further  control  over  it. 

[mg)  Marsh  v.  Wood,  9  B.  &  Cr.  659  ;  that  the  death  of  a  party  before  the  award, 

Tavli'i-  (>.  Marling,  2  M.  &  G.  55  ;   Snook  shall  not  annul  a  snbmission  under  a  rule. 

v.  ilrllyrr,  2  Cliitty,  43.  See  Turner  v.  Jladdox,  3  Gill,  190. 

(wh)  Tous.saint   i:.   Hartop,    7    Taunt.  ("/,)  In  Price's  Adm.  «.  Xyson's  Adm. 

.571  ;  Cooper  w.  Johnson,  2  B.  &Ald.  394;  2  G.  &  J.  475,  one  of  the  arbitrators  ap- 

S.  C.  1  Clutty,  187.  pointed  under  a  rule  of  court,   removed 

{wi)  See  cases  in  preceding  note,  and  from  the  State  ;  and  many  years  having 

Tyler  v.  Jouqa,  3  B.  &  C.  144;  Prior   v.  elapsed  after  his  appointment  without  any 

Hembrow,    8   M.  &  W.  873;   Dowse  v.  award  beinij  made,  the  court  reinstated  the 

Oo.Ke,  3  Bini;.  20 ;  S.  C.  10  Moore,  272.  cause  on  motion.     We  presume  that  all 

(wj)  Freeborn  II.  Denman,  3  Halst.  116;  such  questions  would  be  addressed  to  the 

Bacon  v.   Cranson,  15  Pick.  79;  Price's  discretion  of  the  court,  find  be  within  their 

Adni.  r.  Tyson's  Adm.  2   G.  &  J.  475.  power. 
Some  of  our  statutes  expressly   provide 
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•  SECTION    VII. 

OF   A   RELEASE. 

A  release  is  a  good  defence;  whether  it  be  made  by  the 
creditor  himself,  or  result  from  the  operation  of  law.  (x)  No 
special  form  of  words  is  necessary,  if  it  declare  with  entire  dis- 
tinctness the  purpose  of  the  creditor  to  discharge  the  debt  and 
the  debtor.  And  if  it  have  necessarily  this  effect,  although  the 
purpose  is  not  declared,  it  will  operate  as  a  release ;  as  in  case 
of  a  covenant  never  to  sue,  (y)  or  not  to  sue  without  any  limi- 
tation of  time  ;  (z)  whereas  if  a  covenant  not  to  sue  for  a  certain 
time  be  broken  by  an  action,  *the  covenant  is  no  bar,  and  the 
covenantee  has  no  remedy  but  on  the  covenant,  (a)  By  some 
courts  this  last  rule  is  held  not  to  apply  to  actions  of  assumpsit, 
a  covenant  not  to  sue  for  a  time  certain  being  there  a  bar  dur- 
ing that  time,  (b)  So  if  the  covenant  not  to  sue  for  a  time, 
gives  a  forfeiture  in  case  of  breach,  it  is  said  to  be  a  bar.  (c) 
And  a  bond  or  covenant  to  save  harmless  and  indemnify  the 
debtor  against  his  debt,  is  a  release  of  the  <iebt.  (d) 

A  release,  strictly  speaking,  can   operate  only  on  a  present 

(x)  A  release  under  seal  is  a  good  dis-  2 ;    Hoffman   v.   Brown,   1    Halst.   429  ; 

charge  of  a  jujlgment.     The  party  is  not  Deux  v.  Jefferios,  Cro.  Eliz.  352 ;  Per- 

driven   to   an   audita  querela.     The  rule  kins  v.  Oilman,  8  Pick.  229 ;  Gibson  v. 

that  a  discharge  of  a  conti'act  must  be  of  Gibson,  15  Mass.  112  ;  FuUam  v.  Valcn- 

as  high  a  nature  as  the  contract  itself,  does  tine,  1 1  Pick.  159 ;  Winans  v.  Huston,  6 

not  apply  to  such  cases.     Barker  v.  St.  Wend.  471.    See  Pearl  u.  Wells,  6  Wend. 

Quintin,    12   M.    &   W.   441 ;    Co.   Litt.  291 ;  Guard  v.  Whiteside,  13  111.  7.    And 

291a.;    Shep.   Touch.  Preston's   Ed.   p.  where  two  are  jointly  and  severally  bound, 

322,  323.  a  covenant    not   to    sue   one,    does   not 

(y)  Cuyler  w.  Cuyler,  2  Johns.  186;  amount  to  a  release  of  the  other.  Lacyu. 
Deux  V.  Jefferies,  Cro.  Eliz.  352 ;  2  Wms.  Kynaston,  12  Mod.  548,  551 ;  Ward  v. 
Saund.  47,  s,  n.  (1) ;  Bac.  Abr.  tit.  Re-  Johnson,  6  Munf.  6;  Tuckerman  v.  New- 
lease  (A),  2;  Jackson  v.  Stackhouse,  1  hall,  17  Mass.  581;  Hutton  v.  Eyre,  6 
Cow.  122.  And  see  Wliite  v.  Dingley,  4  Taunt.  289.  And  see  ante,  vol.  1,  p.  24, 
Mass.  433;  Sewall  v.  SparrAv,  16  Mass.  n.  (p). 

24 ;  Reed  v.  Shaw,  1  Blackf.  245 ;  Gar-  [b)  Clopper  v.  Union  Bank,  7  H.  &  J. 

nett  V.  Macon,  6  Call,  308.  92.     Sed  qutere.    And  see  Dow  v.  Tuttle, 

(z)    Clark   V.   Russel,   3   Watts,   213;  4  Mass.  414,  and  cases  SM/ira. 

Hamaker  v.  Eberley,  2  Binn.  510.  (c)  21  H.  7,  30,  pi.  10  ;  White  v.  Ding- 

(a)  Thimbleby  v.  Barron,  3  M.  &  W.  ley,  4  Mass.. 433.     And  see  Rol.  Abr.  tit. 

210  ;  Dow  V.  Tuttle,  4  Mass.  414  ;  Chand-  Extinguishment  (L),  pi.  2  ;  Lee  v.  Wood, 

ler  V.  Hen-ick,  19  Johns.  129;  Berry  w.  J.  Bridg.  117;  Pearl  v.  Wells,  6  Wend. 

Bates,  2  Blackf.  118 ;  Aloff  v.  Scrimshaw,  295. 

2  Salk.  573;  Bac.  Abr.  tit.  Release  (A),  (d)  Clark  v.  Bush,  3  Cowen,  151. 
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right,  because  one  can  give  only  what  he  ha§,  and  can  only 
promise  to  give  what  he  may  have  in  future.  But  where  one  is 
now  possessed  of  a  distinct  right,  which  is  to  come  into  effect 
and  operation  hereafter,  a  release  in  words  of  the  present,  may 
discharge  this  right,  (e) 

The  whole  of  a  release,  as  of  all  legal  instruments,  must  be 
considered ;  and  if  it  be  general  in  its  terms,  it  may  be  con- 
trolled and  limited  in  its  effects  by  the  limitation  in  the  *re- 
cital.  (/)  And  it  may  expressly  extend  to  only  a  part  of  a 
claim  or  debt,  (g)  But  if  a  plaintiff  is  met  by  a  general  release 
under  his  seal  to  the  defendant,  he  cannot  set  up  an  exception 


[e)  Tierce  v.  Parker,  4  Met.  80,  where 
the  authorities  on  this  subject  are  critically 
examined  by  Hubbard,  J.,  who  thus  re- 
marks :  "  From  the  best  examination  I 
hare  been  able  to  give  to  the  qtiestion  be- 
fore us,  I  come  to  this  conclusion,  that 
while  a  possibility  merely  is  not  the  sub- 
ject of  a  release,  yet  that  in  all  cases 
where  there  is  an  existing  obligation  or 
contract  between  parties,  although  such 
obligation  or  contract  is  executory  and 
dependent  also  upon  contingencies  that 
may  never  happen,  still,  if  the  party  in 
whose  favor  such  obligation  or  contract  is 
made,  or  who  is  liable,  by  force  of  it,  to 
suffer  damage  if  it  is  not  performed  by 
the  other  when  the  contingency  happens, 
shall  execute  a  release  of  all  claims  and 
demands,  actions  and  causes  of  action, 
&c.,  correct  in  point  of  form;  and  liaving 
at  the  time  of  executing  the  release  such 
obligation  or  contract  in  view,  as  one  of 
the  subjects  upon  which  the  release  shall 
operate,  then  such  release  shall  be  held  as 
a  good  and  valid  bar  to  any  suit  which 
■may  be  afterwards  brought  upon  such 
obligation  or  contract,  or  for  money  had, 
received,  or  paid,  upon  the  future  happen- 
ing of  the  contingency,  in  consequence  of 
which  the  plaiutiif  sustains  damage,  and 
but  for  such  release  would  have  had  a 
perfect  right  of  action." 

(/)  In  Rich  V.  Lord,  18  Pick.  325, 
Shaw,  C.  J.,  said  :  "  It  is  now  a  general 
rule  in  construing  releases,  especially 
where  the  same  iustrumoht  is  to  be  cxe- 
cuteil  by  various  persons,  standing  in 
various  relations,  and  having  various  kinds 
of  claims  and  demands  against  the  re- 
leasee, that  general  words,  though  the 
most  broad  and  comprehensive,  are  to  be 
limited  to  particular  demands,  where  it 
manifestly  appears,  by  the  consideration, 
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by  the  recital,  by  the  nature  and  circum- 
stances of  the  several  demands,  to  one  or 
more  of  which  it  is  proposed  to  apply  the 
relca.sc,  that  it  was  so  intended  to  be  limited 
by  the  parties.  And  for  the  ptirpose 
of  ascertaining  that  intent,  every  part  of 
the  instrument  is  to  be  considered.  As 
where  general  words  of  release  are  im- 
mediately connected  with  a  proviso  re- 
straining their  operation.  Solly  v.  Forbes, 
2  Brod.  &  Bing.  38.  So  a  release  of  all 
demands,  then  existing,  or  which  should 
thereafter  arise,  was  lield  not  to  extend  to 
a  particular  bond,  which  was  considered 
not  to  be  within  the  recital  and  considera- 
tion of  the  assignment,  and  not  within  the 
intent  of  the  parties.  Payler  v.  Homer- 
sham,  4  Maule  &  Selw.  423.  So  where 
it  is  recited  that  various  controversies  are 
subsisting  between  the  parties,  and  actions 
pending,  and  that  it  had  bejn  agreed  that 
one  should  pay  the  other  a  certain  sum  of 
money,  and  that  they  should  mutually  re- 
lease all  actions  and  causes  of  action,  and 
thereupon  such  relea.ses  were  executed, 
it  was  held,  that  though  general  in  terms, 
the  releases  were  qualified  by  the  recital 
and  limited  to  actions  pending.  Simons 
V.  Johnson,  3  Barn.  &  Adolph.  175; 
Jackson  p.  Stackhouso,  1  Cuwcn,  126. 
So  it  has  been  held  in  Massachusetts,  that 
where  upon  the  receipt  of  a  proportionate 
share  of  a  legacy  given  to  another,  the 
person  executed  a  release  of  all  demands 
under  the  will,  it  was  held  not  to  apply  to 
another  and  distinct  legacy  to  the  person 
himself.  Lym.an  v.  Cl.ark,  9  Mass.  R. 
235."  And  see  Learned  v.  Bellows,  8 
Verm.  79.  See  also  ante,  p.  13,  14,  and 
notes. 

iff]  2  Rol.  Abr.  413,  tit.  release  (H), 
pi.  1. 
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by  parol.  (A)  And  where  the  release  is  general  it  cannot  be 
limited  or  qualified  by  extrinsic  evidence;  although  a  receipt 
may  be.  (i) 

A  release  of  a  debt  should  be  made  by  him  who  has  a  legal 
interest  in  it ;  and  if  made  by  one  who  has  not  such  an  interest 
but  is  beneficially  interested,  and  is  not  the  plaintiff  of  record, 
though  this  may  for  many  purposes  release  the  debt,  it  has  been 
held  that  it  cannot  defeat  the  action  at  *law.  (j)  If  the  release 
be  made  by  the  trustee,  or  other  party  having  the  legal  interest, 
it  can  be  set  aside  if  to  the  prejudice  of  the  party  beneficially 
interested,  and  made  without  his  assent,  (k) 

The  release  may  be  only  by  operation  of  law ;  but  this  also 
is  grounded  upon  the  presumed  intent  of  the  parties.  Thus,  at 
common  law,  (varied  by  statutory  provisions,) '  a  creditor  who 
appoints  his  debtor  his  executor,  cancels  the  debt ;  (l)  unless  the 
debtor  refuses  to  accept  the  office  ;  this  he  may  do,  and  then  he 
does  not  accept  the  release,  (m)    So  if  the  parties  intermarry,  (w) 


(h)  Brooks  v.  Stuart,  9  Ad.  &  El.  854. 
This  was  assumpsit  by  indorsees  against 
the  maker  of  a  promissory  note.  Plea, 
that  the  promise  was  a  joint  and  several 
one  by  defendant  and  A.,  to  whom  one  of 
the  plaintiffs  executed  a  release  under  seal. 
Replication,  that  the  release  was  executed 
at  the  request  of  defendant,  who  after- 
wards, and  while  the  note  was  unpaid,  in 
consideration  of  such  release,  ratified  his 
promise,  and  promised  to  remain  liable  to 
plaintiffs  for  the  amount  of  the  note. 
Hdd,  bad,  because  it  set  up  a  parol  excep- 
tion to  a  release  under  seal.  And  see  ante, 
vol.  1,  p.  23,  and  n.  (/). 

■((■)  Baker  v.  Dewey,  1  B.  &  C.  704. 
But  an  agreement  under  seal,  which  com- 
promises a  suit,  does  not  prevent  either 
party  from  sotting  up  and  proving  a  parol 
undertaking,  that  one  of  the  parties  should 
pay  the  costs  that  had  accrued.  Such  an 
undertaking  does  not  contradict  or  vary 
the  written  agreement,  but  is  distinct  and 
independent  of  it.  Morancy  v.  Quarles,  1 
McLean,  194.  That  a  simple  receipt  may 
be  contradicted  or  varied  by  extrinsic  evi- 
dence, see  ante,  p.  67,  and  notes. 

(j)  Quick  i).  LudboiTOw,  3  Bulst.  29, 
where  A  covenanted  with  B  that  C  should 
pay  B  and  D  a  certain  sum  per  year,  as 
an  annuity.  D  mairied,  and  her  husband 
released  the  payment.  This  was  held  no 
bar  to  the  action  by  B  to  enforce  the  cov- 
enant.   And  see  Walmesley  v.  Cooper, 


11  Ad.  &  El.  216,  where  A  covenanted 
with  B  not  to  sue  him  for  any  debt  duo 
from  B  to  A.  Urld,  no  bar  to  an  action 
against  B  by  A  and  C,  for  a  debt  due 
them. 

(i)  See  ante,  vol.  1,  p.  22,  and  notes, 
and  ante,  p.  129,  n.  ((.)  And  see  further, 
Jones  V.  Herbert,  7  Taunt.  421 ;  Fm'nival 
V.  Weston,  7  J.  B.  Moore,  356  ;  Arton  v. 
Booth,  4  id.  192  ;  Herbert  r.  Tigott,  2  Cr. 
&  Mees.  384 ;  Crook  v.  Stephen,  5  Bing. 
N.  C.  688 ;  Eastman  v.  Wright,  6  Pick. 
323 ;  Loring  v.  Brackctt,  3  Pick.  403. 

{I)  Cheetham  v.  Ward,  1  B.  &  P.  630. 
And  see  20  Edw.  IV.  17,  pi.  2 ;  21  Edw. 

IV.  3,  pi.  4 ;  Woodward  v.  Darcy, 
Plowd.  184;  Wankford  v.  Wankford,  1 
Salk.  299;  Co.  Litt.  264,  b.  n.  (1)  ;  Dor- 
chester V.  Webb,  Sir  W.  Jones,  345  ;  Eaw- 
linson  v.  Shaw,  3  T.  E,  557  ;  Ereakley  v. 
Fox,  9  B.  &  C.  130 ;  AUin  v.  Shadburne, 
1  Dana,  68.  But  see  contra  in  this  coun- 
try, Winship  v.  Bass,  12  Mass.  199.  And 
see  Ritchie  v.  Williams,  11  Mass.  50; 
Kinney  v.  Ensign,  18  Pick.  232  ;  Stevens 

V.  Gaylord,  11  Mass.  267  ;  Ipswich  Man. 
Co.  V.  Story,  5  Met.  313  ;  Pusey  y.  Clem- 
son,  9  S.  &  R.  204. 

(m)  Dorchester  c  Webb,  Sir  W.  Jones, 
345.  And  see  cases  cited  in  preceding 
note. 

(n)  Cage  v.  Acton,  1  Ld.  Raym.  515  ; 
Cannel  v.  Buckle,  2  P.  Wms.  242 ;  Smith 
X).  Stafford,  Noy,  26,  Hob.  216.     But  a 
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Or  if  the  creditor  receive  from  the  debtor  a  higher  security,  as  a 
bond  for  a  simple  contract  debt;  but  the  higher  security  may  be 
given  only  as  collateral  to  the  original  debt,  which  then  remains 
in  full  force,  (o)  Nor  will  a  specialty  security  extinguish  a  sim- 
ple contract  debt,  unless  it  be  coextensive  therewith,  (p) 


■^SECTION   VIII. 

OF  alteration. 

An  alteration  of  a  contract  is  said  to  operate  a  discharge  of 
it.  If  the  alteration  be  by  a  stranger,  it  avoids  an  instrument, 
if  it  be  material,  and  the  original  words  cannot  be  certainly 
restored,  on  the  ground  that  it  is  no  longer  the  instrument  of 
the  parties,  (q)     If  the  alteration  be  made  by  a  *party,  it  is  said 


bond  conditioned  for  the  payment  of 
money  after  the  obligor's  death,  made  to 
a  "woman  in  contemplation  of  the  obligor's 
marrj'ing  her,  and  intended  for  her  benefit 
if  she  sliould  survive,  is  not  released  by 
their  marriage.  And  if  the  maniage  be 
pleaded  in  liar  to  an  action  of  debt  on  the 
bond  again^t  the  heir  of  the  obligor,  a  rep- 
lication stating  the  purposes  for  which  the 
bond  was  made  will  be  good,  for  they  are 
consistent  with  the  bond  and  condition. 
Milbourn  v.  Ewart,  5  T.  E.  381. 

(o)  Twupeuiiv  V.  Younu',  3  B.  &  C.  208  ; 
Drake  r.  IMitclicll,  3  East,  251  ;  Solly  v. 
Forbes,  2  B.  &  B.  38. 

{p)  .Tones  o.  Johnson,  3  W.  &  S.  276. 
And  see  Twopenny  v.  Young,  3  B.  &  C. 
208. 

((/)  Formerly  a  material  alteration  by  a 
stranger  was  held  to  render  the  instrument 
void,  notwithstanding  the  original  words 
might  be  restored.  Thus,  in  Pigot's  case, 
11  Hep.  27,  it  was  rcsDlred  that  when  any 
deed  is  altered  in  a  point  material,  by  the 
plaintiff  liinise.lf,  or  by  any  stranger,  with- 
out the  pri-\  ity  of  the  obligee,  be  it  by  in- 
terlineation, addition,  rasing,  or  by  draw- 
ing of  a  pen  through  a  line,  or  through  the 
midst  of  any  material  word,  that  the  deed 
thereby  becomes  void  ;  as  if  a  bond  is  to 
be  made  to  the  sheriff  for  appearance,  &c., 
and  in  the  bond  the  sheriff's  name  is 
omitteil,  and  after  the  delivery  thereof,  his 
name  is  interlined,  either  by  the  obligee  or 
a  stranger,  without  his  privity,  the  deed  is 
void  :  So  if  one  makes  a  bond  of  .£1 0,  and 
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after  the  sealing  of  it  another  .£10  is  added, 
wliich  makes  it  £20,  the  deed  is  void  :  so 
if  a  bond  is  rased,  by  which  the  first  word 
cannot  1  le  seen,  or  if  it  is  drawn  with  a 
pen  and  irdi  through  the  word,  although 
the  first  word  is  legible,  yet  the  deed  is 
void,  and  shall  never  make  an  issue, 
whether  it  was  in  any  of  these  cases  alter- 
ed liy  the  obligee  himself,  or  by  a  stranger, 
without  his  privity.  Jlarkham  v.  Gouas- 
ton,  Cro.  Eliz.  626,  is  to  the  same  effect. 
And  such  is  still  held  to  be  the  law  by  all 
the  common  law  courts  in  England,  as 
a|i]iears  by  tlic  case  of  Davidson  v. 
Cooper,  11  M.  &  W.  77S,  13  id.  343. 
That  was  an  action  of  assumpsit  on  a 
guarantee.  The  defendants  pleaded  that 
after  the  guarantee  or  agreement  in  writ- 
ing had  been  made  and  signed,  and  after 
tile  defendants  had  promised  as  in  the  dec- 
laration mentioned,  and  after  the  guarantee 
had  been  delivered  to  the  plaintiff,  and 
while  it  was  in  his  hands,  it  \vas,  without 
the  knowledge  or  consent  of  the  defend- 
ants, altered  in  a  material  jjarticular  by 
some  person  to  the  defendants  unknown, 
and  its  nature  and  effect  materially 
changed,  by  such  unknown  person  affix- 
ing a  seal  by  or  near  to  the  signature  of 
the  defendants,  so  as  to  make  it  purport 
to  be  sealed  by  the  defendants,  and  to  be 
the  deed  of  the  defendants ;  by  reason  of 
wliich  alteration  the  said  guarantee  be- 
came void  in  law.  The  plaintiff  took  is- 
sue upon  this  plea,  and  upon  the  trial  a 
verdict  was  found  for  the  defendant.    Af- 
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tervvards,  upon  a  motion  to  enter  judg- 
ment for  tlic  plaintiff  noii  obstante  veredicto, 
on  the  ground  that  it  was  not  stated  in  the 
plea  that  the  alteration  was  made  by  the 
plaintiff,  or  with  his  privity,  Lord  Abin- 
gi'r,m  delivering  the  judgment  of  the  Court 
of  Exchequer,  said  :  "  There  is  no  doubt, 
bnt  that,  in  the  case  of  a  deed,  any  mate- 
rial alteration,  whether  made  by  the  party 
holding  it  or  by  a  stranger,  renders  the 
instrument  altogether  Toid  from  the  time 
when  such  alteration  is  made.  This  was 
so  resolved  in  Pigot's  case,  and  though  it 
was  contended  in  argument,  that  the  rule 
has  been  relaxed  in  modern  times,  we  are 
not  aware  of  any  authority  for  such  a  prop- 
osition, when  the  altered  deed  is  relied 
on  as  the  foundation  of  a  right  sought  to 
be  enforced.  The  case  is  different,  where 
the  deed  is  produced  merely  as  proof  of 
some  right  or  title  created  by,  or  resulting 
fi'om,  its  having  been  executed;  as  in  the 
case  of  an  ejectment  to  recover  lands 
which  have  been  conveyed  by  lease  and 
release,  or  now  by  release  only.  There, 
what  the  plaintiff  is  seeking  to  enforce,  is 
not,  in  strictness,  a  right  under  the  lease 
and  release,  but  a  right  to  the  possession 
of  the  land,  resulting  from  the  fact  of  tlie 
lease  and  release  having  been  executed. 
The  moment  after  their  execution  the 
deeds  become  valueless,  so  far  as  they  re- 
late to  the  passing  of  the  estate,  except  as 
affording  evidence  of  the  fact  that  they 
were  executed.  If  the  effect  of  the  execu- 
tion of  such  deeds  was  to  create  a  title  to 
the  land  in  question,  that  title  cannot  be 
affected  by  the  subsequent  alteration  of  the 
deeds;  and  the  principles  laid  down  in 
Pigot's  case  would  not  be  applicable.  But 
if  the  party  is  not  proceeding  by  ejectment 
to  recover  the  land  conveyed,  but  is  suing 
the  grantor  under  his  covenants  for  title  or 
other  covenants  contained  in  the  release, 
there  the  alteration  of  the  deed  in  any 
material  point,  after  its  execution,  whether 
made  by  the  party  or  by  a  stranger,  would 
certainly  defeat  the  right  of  the  party 
suing  to  recover.  The  principle  thus  rec- 
agnized  in  Pigot's  case,  with  respect  to 
deeds,  was,  in  the  case  of  Master  v.  Miller, 
4  T.  B.  320,  and  2  H.  Bl.  141,  established 
as  to  bills  of  exchange  and  promissory 
notes ;  and  the  ground  on  which  the  decis- 
ion in  that  case  was  put  by  the  court  of 
error  was,  that  in  all  such  instruments  a 
duty  arises  analogous  to  the  duty  arising 
on  deeds.  The  instrument  itself  proves 
the  duty,  without  any  further  .proof  to 
establish  it,  ubi  eadem  est  ratio,  eadem  est 


lex.  The  law  having  been  long  settled  as 
to  deeds,  was  held  to  be  also  applicable 
to  these  mercantile  instruments,  which, 
though  not  under  seal,  yet  possess  prop- 
erties, the  existence  of  which  in  the  case 
of  deeds  was,  it  must  be  presumed,  the 
foundation  of  the  rule.  And  see  Burchfield 
V.  Moore,  25  E.  L.  &  E.  123 ;  Gardner  v. 
AValsh,  32  E.  L.  &  B.  162.  But  the  de- 
cisions do  not  stop  there.  In  Powell  v. 
Divett,  15  East,  29,  the  Court  of  Ifing's 
Bench  extended  the  doctrine  to  the  case 
of  bought  and  sold  notes,  holding,  that  a 
vendor  who,  after  the  bought  and  sold 
notes  had  been  exchanged,  prevailed  on 
the  broker,  without  the  consent  of  the 
vendee,  to  add  a  tei-m  to  the  bought  note 
for  his  (the  vendor's)  benefit,  thereby  lost 
all  title  to  recover  against  the  vendee. 
The  ground  on  which  the  court  proceeded 
was,  that  the  bought  note,  having  been 
fraudulently  alttred  by  the  plaintiff',  could 
not  be  received  in  ovidcncp  for  any  pur- 
pose, and  as  no  other  evidence  was  admis- 
sible, the  plaintiff  had  no  means  of  assert- 
ing any  claim  whatever.  The  court  con- 
sidered that  Master  v.  Miller  expressly 
decided  the  point  before  them,  and  Mr. 
Justice  Xe  Blanc,  taking,  it  should  seem, 
his  view  of  th.at  case,  not  frOm  the  judges 
in  the  Exchequer  Chamber,  but  from  the 
wider  line  of  argument  adopted  by  Lord 
Kent/on  in  the  court  below,  expressly  state'd 
that  Master  v.  Miller  was  not  confined  to 
negotiable  securities.  Now,  the  case  of 
Powell  V.  Divett  was  decided  more  than 
thirty  years  ago,  and  has  ever  since  been 
treated  as  law ;  and  therefore,  although 
we  certainly  feel  that  there  are  difficulties 
in  the  extent  to  which  it  carries  the  doc- 
trine of  Pigot's  case,  yet  we  do  not  feel  it 
open  to  us,  if  we  were  inclined  to  do  so, 
to  act  against  that  authority ;  and  the  only 
question  therefore  is,  whether  there  is  any 
real  distinction  in  principle  between  this 
ease  and  that  of  Powell  v.  Divett.  The 
only  difference  is,  that  in  Powell  v.  Divett, 
the  alteration  was  made  by  the  plaintiffs, 
who  held  the  written  instrument ;  ivhereas, 
in  this  case,  it  is  not  ascertained  by  whom 
the  alteration  was  made  ;  the  jury  finding 
that  the  alteration  was  made  by  some  per- 
son to  them  unknown,  whilst  the  docu- 
ment was  in  the  hands  of  the  plaintiff. 
After  much  refleetion,  we  are  of  opinion 
that  this  does  not  create  any  real  distinc- 
tion between  the  two  cases.  The  case  of 
Powell  V.  Divett  was  decided  on  tlie 
ground  that  written  instruments,  constitut- 
ing the  evidence  of  contracts,  are  within 
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the  alteration  be  in  words  not  "material,  (r)     But  such  a  rule 
would  now  be  applied,  if  at  all,  with  great  relaxation.     If  the 


(r)  Pigot's  case,  H  Rep.  27  ;  Lewis  v. 
Payn,  8  Cow.  71  ;  Den  d.  Wright  i-. 
Wright,  2  Halst.  175.  And  see  MoUctt 
V.  Wackerbarth,  5  C.  B.  181.  But  in 
Pequawlcet  Bridge  v.  Matlios,  8  N.  H.  E. 
139,  it  was  held  that  an  immaterial  altera- 


tion of  a  bond,  though  made  by  the  obli- 
gee, would  not  destroy  the  bond.  And 
see  to  the  same  effect.  Bowers  v.  Jewell,  2 
N.  H.  R.  543;  Nichols  v.  Johnson,  10 
Conn.  192. 


the  doctrine  laid  down  in  Master  v.  Miller, 
as  applicable  to  negotiable  securities ;  and 
the  doctrine  established  in  Master  v.  Miller 
was,  that  ncgdtiable  securities  are  to  be 
considered  no  less  than  deeds,  within  the 
principle  of  the  law  laid  down  in  Pigot's 
case.  That  law  is,  that  a  material  alter- 
ation in  a  deed,  whether  made  by  a  party 
or  a  stranger,  is  fatal  to  its  validity  ;  and 
applying  that  principle  to  the  present  ease, 
it  is  plain  tliat  there  is  no  real  difference 
bet^veen  this  case  and  that  of  Powell  a. 
Divutt.     .     .  .     Considering  it,  there- 

fore, impossible  to  distinguish  this  case 
from  Powell  v.  Divett,  we  think  that  the 
plea  affords  a  good  defence  to  the  action, 
and  consequently  the  rule  for  judgment 
non  obstante  veredicto  must  be  discharged." 
The  case  was  afterwards  earned  by  writ 
of  error  to  the  Exchcc|ner  Cliamber,  where 
the  judgment  of  the  conrt  below  was  unan- 
imously affirmed.  Lord  Denman  in  deliv- 
ering the  judgment,  said :  "  After  much 
doubt  Ave  think  tlie  judgment  right.  The 
strictness  of  the  rule  on  this  subject,  as 
laid  down  in  l'ii;ot's  case,  can  only  be  ex- 
plained on  the  principle  that  a  party  who 
has  the  custody  of  an  instniment  made  for 
Ills  benefit,  is  bound  to  preserve  it  in  its 
original  state.  It  is  highly  important  for 
preserving  the  purity  of  legal  instruments 
tliat  this  principle  should  be  borne  in  mind, 
and  the  rule  adhered  to.  The  party  who 
may  suffer  has  no  right  to  complain,  since 
there  cannot  be  any  alteration  except 
through  fraud,  or  laches  on  his  part.  To 
say  tliat  Tigol's  case  has  been  overraled, 
is  a  mistake ;  on  the  contrary,  it  has  been 
extended ;  tlie  authorities  establishing,  as 
common  sense  requires,  that  the  alteration 
of  an  unsealed  paper  will  vitiate  it."  And 
see  Mollett  iJ.  Wackerbarth,  5  C.  B.  181. 
There  seems,  Injwever,  at  onetime  to  have 
been  an  inclination  on  the  part  of  the  Eng- 
lish court-i  to  relax  the  rule  declared  in 
Pigot's  case.  Thus,  in  Henfree  v.  Brom- 
ley, 6  Ivist,  309,  it  was  held  that  an  award 
altered  by  the  umpire  after  it  was  made 
up  readv  for  deliver}^,  and  notice  given  to 
the  parties,  was  not  entirely  vitiated  there- 
by, but  that  the  original  award  being  stiU 
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legible,  was  good,  the  same  as  if  such  al- 
teration had  been  made  by  a  mere  stranger 
without  the  privity  or  consent  of  the  party 
interested.  ,  Lord  Ellenboroiiijh,  after  ob- 
serving that  tlie  umpire  had  no  autliority 
to  make  the  alteration,  said  :  "  Still,  how- 
ever, I  see  no  objection  to  the  award  for 
the  original  sum  of  .£57  ;  for  the  alteration 
made  by  him  aftenvards  was  no  more  than 
a  mere  spoliation  by   a  stranger,   which 
would  not  vacate  the  award."  And  again, 
"  I  consider  the  alteration  of  the  award  by 
the  umpire,  after  his  authority  was  at  an 
end,  the  same  as  if  it  had  beeiT  made  by 
a  stranger,  by  a  mere  spoliator.     And  I 
still  road  it  with  the  eyes  of  the  law  as  if 
it  were  an  award  for  i57,  such  as  it  orig- 
inally was.     If  the   alteration  had    been 
made  by  a  person  who  was  interested  in 
the    award,   I   should   have    felt    myself 
pressed  by  the  objection ; '  but   I  can  no 
more  consider  this  as  avoiding  the  instni- 
ment, than  if  it  had  been  obliterated  or  can- 
celled by  accident."     The  same  inference 
may  be  drawn  from  Hutchins  c.  Scott,  2 
M.  &  W.  809.     There,  by  an  agreement 
between  the    plaintiff  and    defeudant,   a 
house,  No.  38,  was   let   to   the  plaintiff. 
After  the   agreement  was   executed   and 
delivered  to  the  plaintiff,  it  was  altered  (it 
was  not  proved  by  whom)  by  writing  35 
instead  of  38,  on  an  erasure.     The  house 
occupied  by  the  plaintiff  under  the  agree- 
ment was  in  fact  No.  35  :  —  Held,  that  the 
altered  agreement  might  be  given  in  evi- 
dence in  an  action  for  an  excessive  distress, 
(in  which  the  demise  was  admitted  on  the 
record, )  to  show  the  terms  of  the  holding. 
In  the  com-se  of  the  argument,  Alderson, 
B.,  intermpted  the  counsel  to  say :  "  It  is 
difficult  to  understand  why  an  alteration 
by  a  stranger  should  in  any  case  avoid  the 
deed  — why  the  tortious  act  of  a  third  per- 
son should  affect  tlie  rights  of  tlic  two  par- 
ties to  it,  unless  the  alteration  goes  the 
length  of  making  it  doubtful  what  the  deed 
originally    was,    and  what    the     parties 
meant."    And  Lord  Ahinger  added :  — 
"  Suppose  the  stranger  destroyed  instead 
of  altering  it  ?  "   And  again  Lord  Ahinger, 
in  delivering  his  opinion  said :  "  No  case 
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alteration  does  not  vary  the  meaning  of  the  instrument,  or  does 
not  affect  its  operation,  there  is  no  good  reason  why  it  should 
make  the  instrument  void,  (s)  The  reason  given  by  Lord  Ken- 
yon,  that  "  no  man  shall  be  permitted  to  take  the  chance  of 
committing  a  fraud,  without  running  any  risk  of  losing  by  the 
event  when  it  is  detected,"  {t)  is  neither  very  clear  nor  very 
strong,  nor  does  it  apply  to  an  immaterial  alteration.  We  may 
therefore  say,  that  in  this  country  generally,  no  immaterial  alter- 
ation would  avoid  an  instrument.  And  that  alteration  which 
only  does  what  the  law  would  do,  that  is,  only  expresses  what 


has  gone  the  length  of  saying  that,  when 
a  deed  Is  altered,  and  thereby  vitiated,  it 
ceases  to  be  evidence :  it  may  be  so  with 
reference  to  the  stamp  laws  :  —  there  is  no 
occasion,  however,  in  the  present  case,  to 
raise  the  general  question.  The  old  law 
was,  no  doubt,  much  more  strict  than  it 
has  been  in  modem  times.  Originally, 
there  could  be  no  such  thing  as  founding 
upon  a  deed  without  making  profert  of  it ; 
and  it  was  but  an  invention  of  tlie  pleaders, 
gromng  out  of  a  decision  of  Lord  Mans- 
field's, to  allege,  as  an  excuse  for  not 
making  profert,  a  loss  of  the  deed  by  time 
and  accident,  founded  on  the  presumption 
to  be  derived  from  long  possession  and 
enjoyment.  I  can  hardly  see  how  such  a 
course  is  consistent  with  the  old  author- 
ities which  say  that  any  alteration,  even 
by  a  stranger,  shall  vitiate  a  deed.  If  it 
be  so  altered  as  to  leave  no  evidence  of 
what  it  originally  was,  that  may  prevent 
any  party  from  using  it ;  or  if  it  be  altered 
in  a  material  part  by  a  party  taking  a 
benefit  under  it,  that  may  prevent  /am 
even  from  showing  what  it  originally  was. 
Here,  however,  it  is  sufficient  to  decide 
that  this  agreement  was  evidence  to  prove 
the  terms  of  the  holding ;  and  there  was 
no  evidence  of  any  otlier  holding  than 
that  of  the  house  No.  35."  So  Pigot's 
case  has  been  overruled  by  the  Irish 
courts.  Swiney  v.  Barry,  1  Jones,  109, 
where  it  was  lidd  that  an  alteration  in  a 
material  part  of  a  deed  by  a  stranger  does 
not  avoid  the  deed ;  and  the  court  will 
look  at  the  deed  as  it  was  before  it  was 
altered  ;  and,  therefore,  if  upon  oyer,  the 
deed  is  set  out  as  it  was  before  it  was  al- 
tered, it  is  no  variance.  And  in  this 
country  it  is  clearly  settled  that  a  material 
alteration  by  a  stranger  will  not  render  an 
instrument  void,  if  it  can  be  shovm  by 
evidence  what  the  instrument  was  before 
it  was  altered.  Nichols  v.  Johnson,  10 
Conn.   192  ;  Eees  v.  Overbaugh,  6  Cow. 
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746  ;  Xewis  v.  Payn,  8  id.  71  ;  Medlin  v. 
Platte  County,  8  Missouri,  235;  Davis  v. 
Cariisle,  6  Ala.  707  ;  Waring  v.  Smitli,  2 
Barb.  Ch.  H9;  Smith  v.  McGowan,  3 
Barb.  404  ;  Jackson  v.  Mahn,  15  Johns. 
293. 

{_s)  Such  seems  to  have  been  the  opinion 
of  tlie  court  in  Falmouth  v.  Eoberts,  9  M. 
&  W.  469.  And  it  was  expressly  so  held 
in  Smith  u.  Crooker,  5  Mass.  540,  where 
the  name  of  the  obligor  of  a  bond,  was 
inserted  in  the  hodi/  of  the  instrument  by 
the  obligee,  after  it  was  signed.  See  also. 
Hunt  w.  Adams,  6  Mass.  519,  as  to  sup- 
plying words  omitted  by  mistake,  or  which 
the  law  itself  would  supply.  lu  Granite 
Railway  Co.  v.  Bacon,  15  Pick.  239,  a 
promissoiy  note  in  the  following  words 
was  si,i,'ned  by  the  defendant :  "  For  value 
received  I  promise  to  pay  to  Quincy  Rail- 
way Company"  (who  were  the  plaintiffs,) 
"or  order,  one  thousand  and  tliirty  dollars, 
in  six  months."  The  note  was  then  in- 
doi-sed  by  E.  P.,  and  delivered  to  the 
treasurer  of  the  plaintifFs,  who  without  the 
knowledge  or  consent  of  the  defendant, 
inserted  the  words  "the  order  of  E.  P."' 
above  the  words  "  Quincy  Railway  Com- 
pany, or  order,"  but  without  erasing  the 
latter  words.  It  was  hdd,  that,  in  the  ab- 
sence of  fraud,  this  was  not  an  alteration 
affecting  the  validity  of  the  note.  So,  in 
Langdon  v.  Paul,  20  Verm.  217,  where 
the  plaintiff  offered  in  evidence  a  sealed 
instrument,  in  which  the  defendant  ac- 
knowledged that  he  had  "  signed  "  certain 
promissoiy  notes,  and  the  words  "  and' 
executed"  were  interlined  after  the  word^ 
"signed,"  it  was  held  that  these  words 
were  immaterial,  and  that  no  explana- 
tion of  the  time  when  the  interhneation 
was  made  was  necessary.  See  also, 
Huntington  v.  Finch,  3  Ohio  State  Re- 
ports, 445,  and  cases  cited  in  preceding 
note. 

(t)  Master  v.  Miller,  4  T.  R.  329. 
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the  law  implies,  is  not  a  material  alteration,  and  therefore  would 
not  avoid  an  instrument,  (u)  Whether  the  alteration  is  *  mate- 
rial, is  not  a  question  of  fact  for  a  jury,  but  of  law  for  the 
court ;  (v)  and  the  burden  of  proof  of  the  fact  of  alteration  rests 
on  the  party  alleging  it.  (iv) 

If  the  alteration  be  by  tearing  off  a  seal,  the  instrument  can- 
not, in  strict  law,  be  pleaded  with  a  profert,  but  the  facts  should 
be  specially  set  forth  as  the  reason  why  there  is  no  profert.  (x) 
If  a  seal  be  added  to  an  instrument,  this  has  been  held  to  be  a 
material  alteration ;  {?/)  but  we  think  it  would  generally  be  re- 


(j()  The  sensible  rule  on  this  ^uhject 
seems  to  hfvvc  been  arrived  at  in  Adams 
)■.  Frye,  3  Met.  103,  where  it  was  held  that 
if  after  the  execiitifni  and  delivery  of  an 
unattested  bond,  the  obligee,  without  the 
knowledge  and  assent  of  the  obligor,  fraiid- 
tikntly,  and  with  a  view  to  some  im- 
proper advantage,  proeiires  a  person  who 
was  not  present  at  the  execution  of  the 
bond,  to  sign  his  naine  thereto  as  an  at- 
testing witness,  the  bond  is  tliereby  avoided 
and  the  obligor  diseharged.  The  act  of 
an  obligee  in  procuring  a  person  who  was 
not  present  at  the  execution  of  the  bond, 
nor  duly  authorized  to  attest  its  execution, 
to  sign  his  name  thereto,  as  an  attesting 
witness,  is  prima  facie  sufficient  to  author- 
ize the  jury  to  infer  a  fraudulent  intent. 
But  it  is  competent  for  tlie  obligee  to  rebut 
such  inference ;  and  if  the  act  be  sliown 
to  have  been  done  without  any  fraudulent 
purpose,  the  bond  will  not  be  avoided  by 
suili  alteration.  And  Dcuvi/,  J.,  said: 
"  There  was,  by  the  alteration  whicli  was 
made  in  the  ease  at  bar,  a  material  change 
introduced  as  to  tlic  nature  and  kind  of 
evidence  which  might  be  relied  upon  to 
prove  the  farts  necessary  to  substantiate 
the  plaintiff's  case  in  a  court  of  law.  By 
adding  to  the  l)ond  the  name  of  an  attest- 
ing witness,  the  obligee  became  entitled  to 
show  the  due  execution  of  tlie  same,  by 
proving  tlie  handwriting  of  the  supposed 
attesting  witness,  if  the  witness  was  out  of 
the  jurisdiction  of  tlie  court.  It  is  quite  ob- 
vious, therefore,  that  a  fraudulent  party 
might,  by  means  of  such  .an  alteration  of  a 
contract,  furnish  tlie  legal  proof  of  the  due 
execution  thereof,  by  honest  witnesses 
swearing  truly  as  to  tlie  genuineness  of 
the  liandwriting  of  the  supposed  attesting 
witness  ;  ami  yet  tlie  attestation  might  bo 
wlioUy  unauthorized  and  fraudulent.  It 
seems  to  us  that  we  ought  not  to  sanction 
a  principle  which  would  pennit  the  holder 
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of  an  obligation  thus  to  tamper  with  it 
with  entire  impunity.  But  such  would  be 
the  necessary  consequence  of  an  adjudica- 
tion that  the  subsequent  addition  of  the 
name  of  an  attesting  witness,  without  the 
privity  or  consent  of  the  obligee,  is  not  a 
material  alteration  of  tlie  instrument,  and 
would  under  no  circumstances  affect  its 
validity.  But  we  think  that  it  would  be 
too  severe  a  rule,  and  one  which  might 
operate  with  great  hardship  upon  an  inno- 
cent party,  to  hold  inflexibly  that  such  al- 
teration would,  in  all  cases,  discharge  the 
obligor  from  the  peiforraanee  of  his  con- 
tract or  obligation.  If  an  alteration,  like 
that  which  was  made  in  the  present  case, 
can  be  shown  to  have  been  made  honestly, 
if  it  can  be  reasonably  accounted  for,  as 
done  under  some  misapprehension  or  mis- 
take, or  with  the  supposed  assent  of  the 
obligor;  it  should  not  operate  to  avoid 
the  obligation.  But  on  the  other  hand,  if 
fraudulently  done,  and  with  a  \k\\  to  gain 
any  improper  advantage,  it  is  right  and 
proper  that  the  fraudulent  party. should 
lose  wholly  the  riglit  to  enforce  "his  orig- 
inal contract  in  a  com-t  of  law."  See  also, 
Thornton  r.  Appleton,  29  Maine,  298. 

(v)  Hill  V.  Calvin,  4  How.  (Miss.)  231  ; 
Bowers  v.  Jewell,  2  N.  II.  R.  543  ;  Mar- 
tendale  r.  Follet,  1  N.  H.  E.  95,  when  the 
insertion  of  the  word  young  in  a  note  for 
"  merehantalile  neat  stock "  was  held 
material ;  Whcelock  v.  Freeman,  13  Pick. 
165;  Brackett  v.  Mountfort,  2  Faiif.  115, 
where  a  note  was  attested  some  time  after 
it  Avas  signed,  and  it  was  held  that  tliis 
rendered  tlie  note  void.  But  whether  the 
a.lteration  was  made  vnth  fraudulent  mo- 
tives, or  with  consent,  is  for  the  jury. 
Bowers  v.  Jcivell,  2  N.  H.  R.  543. 

Iw)  Davis  V.  Jciiucy,  1  i\lct.  221. 

Ix)  Bowers  v.  Ware,  2  Pick.  451. 

(i/)  Davidson  u.  Cooper,  11  M.  c&  W 
778,  13  id.  343. 
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garded  as  immaterial  and  inoperative.  It  has  *indeed  been  held, 
that  when  a  seal  adds  no  actual  strength  to  the  contract,  and 
interferes  with  the  intention  of  the  parties,  which  is  adequately 
expressed  and  effected  by  the  instrument  regarded  as  a  simple 
contract,  then  the  seal  may  be  treated  as  mere  surplusage,  {z) 

In  the  absence  of  explanation,  evident  alteration  of  any  in- 
strument is  generally  presumed  to  have,  been  made  after  the 
execution  of  it ;  and  consequently  it  must  be  explained  by  the 
party  who  relies  on  the  instrument,  or  seeks  to  take  advantage 
from  it.  Such  is  the  view  taken  by  many  authorities  of  great 
weight.  Bat  others  of  perhaps  equal  weight  hold  that  there  is 
no  such  presumption ;  or,  at  least,  that  the  question  whether  the 
instrument  was  written  as  it  now  stands  before  it  was  executed, 
or  has  since  been  altered,  and  whether  if  so  altered  it  was  done 
with  or  without  the  authority  or  consent  of  the  other  party,  are 
questions  which  should  go  to  a  jury,  to  be  determined  accord- 
ing to  all  the  evidence  in  the  case,  (a) 


(2)  Truett  V.  Wainwright,  4  Gflm.  41 1 . 

(a)  It  seems  to  have  been  the  rule  of 
the  common  law,  that  if  an  obvious  altera- 
tion, or  interlineation  appeared  in  a  deed, 
it  would,  nevertheless,  in  the  absence  of 
any  opposing  testimony,  be  presumed  to 
have  been  made  before  the  deed  was  finally 
executed,  because  the  law  will  never  pre- 
sume fraud  or  forgery  in  any  person  ;  om- 
nia presumuntur  rite  esse  acta.  ,Co.  Litt. 
225  b,  n.  (1);  Trowel  v.  Castle,  1  Keble, 
22;  Den  v.  Farlee,  1  N.  Jer.  280,  the 
alteration  being  against  the  party  claiming 
under  the  paper ;  so  in  PuUen  v.  Shaw,  3 
Dcv.  238.  And  the  same  rule  has  been 
adhered  to  in  a  late  English  case.  Doe 
d.  Tatham  u.  Catamore,  5  Eng.  Law  & 
Eq.  R.  349.  And  in  some  eases  the  same 
principle  has  been  followed  in  bills  of  ex- 
change and  promissoiy  notes.  Gooeh  v. 
Bryant,  13  Maine,  386,  which  was  an  ac- 
tion on  a  note,  the  date  of  which  obviously 
had  been  at  some  time  materially  altered, 
but  when  there  was  no  cadence  on  either 
side.  The  judge  before  whom  the  case 
was  tried,  niled,  that  altering  it  after  the 
execution  would  be  a  fraud  which  was 
not  to  be  presumed,  but  must  be  proved, 
and  the  plaintiff  had  a  verdict.  On  ex- 
ceptions this  ruling  was  sustained,  Weston, 
C.  J.,  sajang  :  "  There  was  no  other  evi- 
dence of  the  alteration  of  the  note,  than 
what  arose  from  in,spection,  from  which  it 
appeared  that  one  of  tlie  figures  in  the 


date  had  been  altered.  Of  the  fact  there 
could  be  no  doubt ;  but  the  more  impor- 
tant inquiiy  was,  when  it  was  done.  If 
altered  after  the  signing  and,  dciivcrv,  it 
would  vitiate  the  note ;  if  before,  it  would 
not.  As  to  the  time,  no  evidence  was 
offered  by  either  party.  The  alteration 
was  not  in  itself  proof  that  it  was  done 
after  the  signature ;  it  might  have  been 
made  before.  If  the  alteration  was  prima 
facie  evidence  that  it  was  done  after,  it 
must  be  upon  the  ground  that  such  is  the 
presumption  of  law.  But  we  do  not  so 
understand  it.  It.  would  be  a  harsh  con- 
struction ;  exposing  the  holder  of  a  note, 
the  date  of  which  had  been  so  altered  as  to 
accelerate  payment,  or  to  increase  the 
amount  of  interest,  to  a  conviction  of 
forgeiy,  unless  he  could  prove  that  it  was 
done  before  the  signature.  It  would  be  to 
estabhsh  guilt  by  a  rule  of  law,  Avhcn 
there  would  be  at  least  an  equal  probar 
bility  of  innocence.  But  such  cannot  be 
the  law ;  it  is  a  question  of  evidence,  to  be 
submitted  to  the  jury,  as  was  (lone  in  the 
case  before  us.  And  they  were  properly 
instructed,  that  it  was  a  case  not  within 
the  statute  of  limitations."  Beaman  v. 
Eussell,  20  Verm. -205,  adopts  the  same 
rule.  That  also  was  a  case  of  an  altera- 
tion in  the  date  of  a  note,  and  the  subject  is 
there  ably  examined.  Cumberland  Bank 
i\  Hall,  1  Halst.  216,  is  the  same  wav. 
In  Wickes  ;;.  Gaulle,  5  Han-is  &  J.  36,  the 
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*If  there  are  blanks  left  in  a  deedj  affecting  its  meaning  and 
operation  in  a  material  way,  and  they  are  filled  up  after  *execu- 


namcs  of  the  witnesses  to  a  deed  had  heen 
craved.  The  court  refused  to  presume 
that  the  erasure  was  after  execution,  say- 
inn  :  "  By  the  inspection  of  the  original 
deed,  the  names-  of  tire  two  persons  are 
written  in  the  place  where  attesting  wit- 
nesses generally  write  their  names,  and 
the  names  are  erased,  but  when  they  were 
erased,  whether  before  or  after  the  execu- 
tion of  tlie  deed,  does  not  appear ;  and  it 
is  incumbent  on  the  party  who  wishes  to 
avoid  a  deed  by  its  erasure,  to  prove  that 
the  alteration  was  made  after  its  execution 
and  delivery.  Attesting  witnesses  are  not 
necessary  to  the  vaUdity  of  a  deed,  and  the 
erasure  of  their  names,  by  a  stranger, 
would  not  avoid  it.  As  the  court,  there- 
fore, were  not  bound  to  presume  that  the 
erasure  was  made  by  the  grantee,  or  those 
claiming  under  him,  after  the  execution 
and  delivery  of  the  deed,  the  lessor  of  the 
plaintiff  could  not  call  on  the  court  to  de- 
clare the  deed  inoperative."  In  Clark  v. 
Rogers,  2  Grecnl.  147,  it  is  said  that  in 
such  cases  "  fraud  and  forgery  are  not  to 
be  presumed."  On  the  other  hand  there 
are  many  able  and  well-considered  decis- 
ions to  the.  effect  that  it  is  incumbent 
upon  a  party  offering  an  instrument  which 
has  an  obvious  or  admitted  interlineation 
or  alteration  on  it,  which  is  material,  to 
explain  such  alteration,  and  show  that  it 
was  made  before  execution.  Not  the 
least  of  these  cases  is  that  of  Wilde  v. 
Armsby,  6  Cush.  314.  There,  in  an  ac- 
tion on  a  written  guarantee  of  the  pay- 
ments of  George  Winchester  and  company, 
it  appeared,  on  the  face  of  the  instniment, 
the  signature  to  which  was  admitted,  that 
the  same  had  been  altered  by  an  interline- 
ation of  the  words  "  and  company,"  writ- 
ten in  a  different  handwriting  from  that  of 
the  rest  of  tlie  instrument,  and  in  a  different 
ink.  It  was  held^  that  the  I)urden  of  proof 
wa-;  on  the  plaintiff  to  show,  that  the 
interlineation  was  made  before  the  instru- 
ment was  executed.  But  the  court  there 
said :  "  We  are  not  ]irepared  to  decide 
tliat  a  material  alteration,  manifest  on  the 
fiico  of  the  instrument,  is,  in  all  cases 
whiitsocver,  such  a  suspicious  circumstance 
as  throws  the  burden  of  proof  on  tlio  party 
claiming  under  the  instrument.  The  cft'cet 
of  sucli  a  rule  of  law  would  be,  that  if  no 
evidence  is  given  by  a  party  claiming 
under  such  an  instrument,  the  issue  must 
always  be  found  against  him,  this  being 
the  meaning  of  the  '  burden  of  proof.'     1 
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Curteis,  640.  But  we  are  of  opinion, 
upon  the  authorities,  English  and  Ameri- 
can, and  upon  principle,  that  the  burden  of 
proof,  in  explanation  of  the  instniment  in 
suit  in  tliis  case,  was  on  the  plaintiff.  It 
was  admitted  by  his  counsel,  at  the  argu- 
ment, that  the  words  '  and  Co.'  which 
were  interlined  in  the  guarantee,  were  in  a 
different  handwriting  from  that  of  the  rest 
of  the  instrument,  and  also  in  different 
ink.  In  such  a  case,  the  burden  of  ex- 
planation ought  to  be  on  the  plaintiff;  for 
such  an  alteration  certainly  throws  suspi- 
cion on  the  instrument."  Probably  the 
weight  of  authority  in  America  is,  that  in 
negotiable  instruments,  the  burden  of  show- 
ing that  an  obvious  and  material  altera- 
tion was  lawfully  made  is  upon  the  party 
claiming  under  it.  Simpson  v.  Stack- 
house,  9  BaiT,  186;  Hills  o.  Barnes,  11 
N.  H.  K.  395 ;  McMicken  v.  Beauchamp, 
2  Louis.  R.  290;  WaiTen  v.  Layton,  3 
Harrington,  404 ;  Commercial  Bank  v. 
Lum,.7  How.  (Miss.)  414;  Wilson  v. 
Henderson,  9  Smcdes  &  JNIarsh.  375 ; 
Humphreys  v.  Guillow,  13  N.  H.  K.  385  ; 
Walters  v.  Short,  5  Oilman,  252  ;  Tillou 
V.  Clinton  Mut.  F.  Ins.  Co.  7  Barb.  564. 
And  in  England  the  cuiTent  of  author- 
ity is  unbroken  that  in  negotiable  mstru- 
ments  a  different  nile  prevails  from  that 
apphcable  to  deeds.  Any  alteration  in 
the  former  must  be  explained.  Lord 
Campbell,, C.  J.,  in  Doe  d.  Tatham  !'. 
Catamore,  supra ;  Johnson  v.  Marlborough, 
2  Stark.  313;  Bi,shop  v.  Chambre,  3  C. 
&  P.  55;  Tavlor  v.  Jloselv,  6  C.  &  P. 
273;  Sibley  v.  Fisher,  7  Ad".  &  El.  444; 
Knight  0.  'Clements,  8  Ad.  &  El.  215; 
Clifieiril  u.  Parker,  2  Mann.  &  Gr.  909 ; 
Henman  v.  Dicldnson,  5  Bing.  183; 
Cariss  r.  Tattcrsall,  2  Mann.  &  Ov.  890  ; 
Wliitheld  V.  Collingwood,  1  Car.  &  Kcr. 
325.  Some  American  authorities  deny 
any  distinction  lietween  deeds  and  other 
writings,  and  hold  the  burden  to  be  always 
on  the  party  claiming  under  an  instru- 
ment to  explain  any  alteration  in  it.  See 
Morris  v.  Vanderen,  1  Dallas,  67 ;  Pre- 
vost  r.  Gratz,  Pet.  C.  C.  369  ;  Jackson  d. 
Gibbs  V.  Osborne,  2  Wend.  555;  Acker  n. 
Ledyard,  8  Barbour,  514;  Jackson  u. 
Jacohy,  9  Cowen,  125.  In  England  may 
be  fouiul  many  decisions  to  the  effect  that 
alterations  apparent  in  a  will,  will  be  pre- 
sumed to  have  lieen  made  after  the  original 
execution.  But  this  seems  to  be  l]ased 
upon  the  construction  of  the  Statute  of 
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tion,  there  should 'be  a  rcexecution,  and  a  new  acknowledg- 
ment, (b)  But  no  alteration  in  a  deed  defeats  an  estate  or 
intere.st  granted  by  it,  if  the  estate  or  interest  have  vested  ;  for 
in  that  case,  "the  moment  after  its  execution  the  deed  becomes 
valueless,  so  far  as  it  relates  to  the  passing  of  the  estate,  except 
as  affording  evidence  that  it  was  executed."  (c)  *But  even  in 
that  case,  if  the  party  in  possession  of  the  land  under  the  deed, 
is  suing  the  grantor  upon  any  of  his  covenants  contained  in  the 


Wills,  1  Vict.,  c.  26.  See  Doe  d.  Sliall- 
cross  V.  Palmer,  6  Bng.  Law  &  Eq.  R. 
155;  Cooper  v.  Bockett,  4  Moore,  P.  C. 
419 ;  Burgoyne  v.  Showier,  1  Rob.  Ecc. 
E.  5.  In  Rankin  v.  Blackwell,  2  Johns. 
Cases,  198,  the  maker  of  a  note  relied 
upon  an  alteration  in  the  date  and  amount, 
as  a  defence.  His  proof  was  {inter  alia) 
the  alterations  apparent  on  the  note  itself, 
from  which  the  jury  might  decide  whether 
the  note  had  been  altered  or  not ;  but  the 
judge  overruled  the  evidence  oifered,  and 
charged  the  jury  that  the  more  appearance 
of  alterations  on  the  face  of  tlie  note,  un- 
aided by  any  proof  .as  to  the  character  of 
the  persons  through  whose  hands  it  had 
passed,  was  not  sufficient  to  support  the 
defence  set  up.  Tlie  jury,  accordingly, 
found  a  verdict  for  the  plaintiff,  for  the 
full  amount  on  the  face  of  the  note,  with 
interest.  The  verdict  was.  set  ;iside  be- 
cause other  competent  evidence  was  not 
admitted,  but  the  court  observed  :  "  The 
alterations  on  the  face  of  the  note,  unsup- 
ported by  other  proof,  would  not  be  com- 
petent evidence  ;  but  if  any  previous  testi- 
mony had  been  offered,  to  show  that  the 
note  was  given  for  a  less  sura,  or  to  render 
it  probable  that  a  fraud  had  been  com- 
mitted, the  alteration  on  the  face  of  the 
note  would  have  been  a  strong  corroborat- 
ing circumstance,  if  not  decisive,  of  the 
truth  of  the  fact.  On  the  first  ground,  we 
think,  that  there  ought  to  be  a  new  trial, 
with  costs,  to  abide  the  event  of  the  suit." 
In  Bailey  v.  Taylor,  11  Conn.  531,  the 
whole  reasoning  of  the  court  is  against 
the  principle,  that  a  party  claiming  under 
an  instrument,  which  has  been  obviously 
altered,  must  necessarily,  and  in  all  cases, 
explain  such  alteration  before  he  can  re- 
cover upon  the  paper.  And  see  Matthews 
V.  Coalter,  9  Missouri,  705  ;  North  River 
Meadow  Co.  ('.  Shrewsbury  Church,  2 
New  Jersey,  424. 

(6)  Hibblewhite  v.  McMorine,  6  M.  & 
W.  200.  But  see  upon  tliis  point,  Smith 
V.  Crooker,  5  Mass.  538;  Wiley  v.  Moor, 
17   S.  &  R.  438;  Duncan  v.  Hodges,  4 
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McCord,  239  ;  Stone  v.  Wilson,  id.  203 ; 
Pulton's  case,  7  Cow.  484 ;  Bank  v.  Cur- 
ry, 2  Dana,  142;  Jordan  v.  Ncilson,  2 
Wash.  164;  Boardman  v.  Gore,  1  Stew. 
517  ;  Bank  v.  McChord,  4  Dana,  191 ; 
Getty  V.  Shearer,  20  Penn.  St.  Rep.  12. 

(c)  Per  Lord  Abinger,  in  Davidson  v. 
Cooper,  11  M.  &  W.  800.  So  in  Chess- 
man V.  Whittemore,  23  Pick.  231,  it  was 
hdd  that  where  the  title  to  real  estate  un- 
der a  deed,  has  once  vested  in  the  grantee 
by  transmutation  of  possession,  it  will  not 
be  divested  or  invalidated  hy  a  subsequent 
material  alteration  of  the  deed.  And 
Murton,  J.,  said :  "  There  is  a  manifest 
distinction  between  executory  contr-acts 
and  conveyances  of  property.  Wlien  deeds 
of  conveyance  of  real,  or  bills  of  sale  of 
personal  property  are  completed,  and  pos- 
session delivered  under  them,  so  firr  as  the 
change  of  ownership  depends  on  them 
they  are  executed,  and  the  property  passes 
and  vests  in  the  grantee.  The  instmments 
«iay  become  invalid,  so  that  no  action  can 
be  maintained  upon  the  coven.ants  con- 
tained in  them,  and  yet  the  titles  which 
have  been  acquired  under  them,  remain 
unaffected.  When  a  person  has  become 
the  legal  o'wner  of  real  estate,  he  cannot 
transfer  it  or  part  with  his  title,  except  in 
some  of  the  forms  prescribed  hy  law. 
The  grantee  may  destroy  his  deed,  but 
not  his  estate.  He  may  deprive  himself  of 
his  remedies  upon  the  covenants,  but  not 
of  his  light  to  hold  the  pi'operty.  This 
distinction  has  existed  from  the  earliest 
times."  And  see  Barrett  u.  Tborndilce, 
1  Greenl.  R.  73 ;  Withers  i\  Atkinson,  1 
Watts,  236 ;  Smith  v.  McGowan,  3  Barbv 
404 ;  Bolton  v.  The  Bishop  of  Carlisle,  2 
H.  BI.  259.  But  in  Bliss  v.  Mclntire,  18 
Verm.  466,  it  was  held,  that  if  a  lessee 
fraudulently  alter  his  lease  in  a  material 
part,  subsequent  to  its  execution,  he  there- 
by destroys  all  his  future  right  under  the 
lease,  either  to  retain  the  possession  of  the 
premises,  or  to  preclude  the  lessor  from 
reentering  upon  them. 
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deed,  an  alteration  of  the  deed,  subsequent  to  the  execution, 
would  have  the  same  effect  as  if  made  in  any  other  instru- 
ment, (d) 


SECTION    IX. 

0^    THE    PENDENCY    OP   ANOTHER    SUIT. 

Any  one  who  has  a  claim  against  another  is  at  liberty  to 
prosecute  this  claim  at  law,  and  the  whole  system  of  legal  pro- 
cedure exists  for  the  purpose  of  making  effectual  his  endeavors 
to  recover  the  debt,  if  it  be  just  and  legal.  But  no  man  can  do 
more  than  is  necessary  for  this  purpose,  or  use  the  machinery 
of  the  law  merely  to  vex  and  distress  another.  Hence,  as  the 
law  presumes  that  any  one  question  may  be  tried  and  deter- 
mined by  means  of  one  action,  no  claimant  may  bring  more  than 
one  at  the  same  time.  Therefore,  it  is  a  good  cause  of  abate- 
ment of  an  action,  that  another  is  then  pending  for  the  same 
cause,  and  between  the  same  parties,  (e)  But  the  prior  action 
must  be  between  the  same  parties ;  (/)  and  the  plaintiff  must 
sue  in  the  same  capacity,  (g)  And  it  has  been  held  that  the 
parties  must  not  only  be  the  same,  but  must  stand  in  the  same 
.relation  to  each  other  in  both  suits.  Thus,  it  has  been  held 
that  a  prior  suit  by  A  against  *  B  cannot  be  pleaded  in  abate- 
.ment  of  a  subsequent  suit  by  B  against  A  arising  from  the 
same  cause,  (h)  In  England  the  prior  suit  must  be  in  a  court 
lUot  inferior  to  that  in  which  the  second  is,  in  order  to  be  a  de- 
le?) Davidson  v.  Cooper,  11  M.  &  W.  {(/)  Cornelius  v.  Vanarsdallen,  3  Penn. 
■eOO  ;  WilliLis  V.  Atkinson,  1  Watts,  236  ;     St.  434. 

Clitssinan  v.  Wliittemore,  23  Pick.  231 ;         (7i)  See  Wadleigli  v.  Veazie,  3  Sumn. 
Wrtrin<f  0.  Smytli,  2  Barb.  Ch.  119.  165  ;  Colt  v.  Partiidge,  7  Met.  570;  Has- 

(()  Tracy  V.  Keeil,  4  Blackf.  56;  Mc-  kins  i>.  Lombard,  16  Maine,  140.  Whether 
,Ki]isc'y  V.  Anderson,  4  Dana,  62  ;  James  in  an  action  against  two,  a  prior  action 
V.  Dowell,  7  Sm.  &  Mai-.  333.  against  one  of  them  is  a  good  cause  of 

(/)  Therefore,  in  a  suit  against  A,  pen-  abatement,  may  not  perhaps  be  fully  set- 
dency  of  another  suit  for  the  same  cause  tied.  Wo  are  inclined  to  believe  it  is. 
against  B  is  not  a  good  plea  in  abatement.  See  Earl  of  Bedford  v.  Bishop  of  Exeter, 
Casey  V.  Harrison,  2  Dcv.  244;  Henry  v.  Hob.  137  ;  Rawlinson  v.  Oriet,  1  Show. 
Golduey,  15  M.  &  Vf.  494,  overruling  75,  Garth.  96.  And  e  converso.  Graves  v. 
whatever  i;i  contrary  in  Boyce  u.  Douglas,     Dale,    1    Monr.    190;   Atkinson   v.    The 

1  Campb.  60.     And  see  Logs  of  Mahog-     State  Bank,  5  Blacld.  84.     Though  there 
any,  2  Sumn.  589  ;  Treasurers  v.  Bates,     was  a  misjoinder  of  defendants  in  the  first 

2  Bail.   362;  Davis   v.    Hunt,   id.   412;     suit.     Id. 
Thomas  v.  Preelon,  17  Verm.  138. 
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fence,  (i)  If  the  prior  action  be  pending  in  another  State,  it 
will  not  have  this  effect,  (j)  *  except  in  the  case  of  a  foreign 
attachment  or  trustee  process,  (k) 


(0  Laughton  v.  Taylor,  6  Mees.  & 
Wolsb.  695 ;  Brinsby  ;;.  Gold,  12  Mod. 
204 ;  Sparry's  case,  5  Rep.  61  a. ;  Seers 
V.  Turner,  2  Ld.  Raym.  1102.  We  are 
not  aware  of  any  such  distinction  in  this 
country,  and  if  the  com-t  where  the  cause 
is  first  brought  has  jurisdiction  to  try  the 
case  and  render  a  valid  judgment  therein, 
we  think  the  pendency  of  that  suit  is 
good  cause  of  abatement  to  a  second  suit 
in  another  and  higher  court.  See  Bos- 
well  V.  Tunnell,  10  Alabama,  958  ;  John- 
ston V.  Bower,  4  Hen.  &  Mun.  487 ; 
Thomas  t;.  Freelon,  17  Term".  138;  Sly- 
hoof  V.  Flitcraft,  1  Ashmead,  171 ;  Ship 
Robert  Fulton,  1  Paine,  620.  But  see 
further.  Smith  v.  The  Atlantic  M.  F.  Ins. 
Co.  2  Fost.  21,  cited  infra,  n.  (_;') ;  and 
Bowne  v.  Joy,  9  Johns.  221 . 

(j)  The  current  of  authorities  is  to  the 
effect  that  the  pendency  of  an  action  in  a 
foreign  tribunal,  although  of  competent 
jurisdiction,  is  not  good  cause  of  abate- 
ment. Story,  Confl.  of  Laws,  (Bennett's 
Ed.)  §  610  a,  and  cases  cited.  See  also, 
Ostell  V.  Lepage,  10  Eng.  Law  &  Eq.  R. 
250,  a  case  in  equity ;  McJilton  v.  Love, 
13  Illinois,  486;  Bowne  v.  Joy,  9  Johns. 
221;  Walsh  v.  Durkin,  12  Johns.  99; 
Russel  V.  Field,  Stuart's  Lower  Canada 
R.  558 ;  Bayley  v.  Edwards,  3  Swanst. 
703  ;  Salmon  v.  Wooton,  9  Dana,  422 ; 
Chatzel  v.  Bolton,  3  McCord,  33.  And 
see  ante,  p.  119,  n.  (o).  But  see  contra, 
Baleh,  ex  parte,  3  McLean,  221.  And 
see  Halt  v.  Granger,  1  Conn.  154.  If  a 
plea  of  such  foreign  suit  ever  is  good  in 
abatement,  it  must  clearly  show  the  juris- 
diction of  such  foreign  court  over  the  sub- 
ject-matter, and  the  persons  of  the  parties. 
Newell  V.  Newton,  10  Pick.  470;  Treuton 
Bank  V.  Wallace,  4  Halst.  83.  And  see 
Smith  V.  The  Atlantic  M.  F.  Ins.  Co., 
2  Fost.  21.  In  this  last  case  the  question 
ai'ose  whether  the  Circuit  Court  of  the 
United  States  for  the  district  of  New 
Hampshire  was  a  foreign  court  quoad  the 
state  courts  of  New  Hampshire ;  and  it 
was  held  that  it  was  not ;  and  therefore 
that  the  pendency  of  another  action  for 
the  same  cause  in  the  former  court,  if  that 
court  had  jurisdiction,  is  a  good  plea  in 
abatement  of  an  action  iri  the  latter  courts. 
Perley,  J.,  said :    "  The  ground  is  taken 


for  the  plaintiff  that,  as  to  the  courts  and 
government  of  New  Hampshire,  the  Cir- 
cuit Com't  of  the  United  States  for  this 
district,  is  to  be  regarded  as  a  court  of 
foreign  jurisdiction ;  and  for  that  reason 
an  action  pending  in  the  Circuit  Court  of 
this  district  cannot  be  pleaded  in  abate- 
ment of  a  subsequent  suit  brought  for  the 
same  cause  in  a  court  of  this  State.  The 
judiciary  of  the  United  States  is  a  bi'anch 
of  the  general  government  of  tliis  coun- 
try, established  by  the  constitution.  The 
Circuit  Court  of  the  United  States,  with- 
in its  territorial  limit,  and  a»  to  causes 
within  its  jurisdiction,  cannot  be  regarded 
as  a  foreign  court.  Its  powers  are  not  de- 
rived from  any  foreign  government.  Its 
judgments  operate  directly  to  bind  persons 
and  property  witliin  this  State  ;  its  process, 
mesne  and  final,  is  effectual  to  enforce  its 
own  orders  and  judgments.  The  Circuit 
Court  of  another  district  has  no  authority 
within  this  State,  and  may  be  considered 
ten'itorially  and  for  some  purposes  as  a 
foreign  jurisdiction.  The  Circuit  Court, 
and  the  courts  of  this  State,  derive  their 
powers  from  dift'erent  sources,  and  for 
most,  if  not  for  all  purposes,  are  independ- 
ent of  each  other.  But  in  certain  cases 
they  exercise  concurrent  jurisdiction.  The 
case  supposed  by  the  plea  in  this  action, 
is  one  of  them.  The  plaintiff  had  his 
election  to  pursue  liis  remedy  in  the  courts 
of  this  State,  or  resort  to  the  concurrent 
jurisdiction  of  the  Circuit  Court.  The 
general  rule  of  law  forbids  that  a  defend- 
ant should  be  harassed  by  two  suits  for 
the  same  cause  at  the  same  time.  In  some 
cases,  where  the  first  suit,  from  defect  of 
jurisdiction  in  the  comt,  cannot  give  ade- 
quate remedy,  a  second  action  is  allowed. 
■This  case  falls  clearly  within  tlic  reason 
of  the  general  rule,  which  prohibits  the 
.second  suit.  No  ground  has  been  sug-  , 
gested,  and  none  occurs  to  us,  for  suppos- 
ing that  two  suits,  one  in  a  State  court, 
and  the  other  in  the  Circuit  Court  for  the 
same  State,  are  less  vexatious  and  oppres- 
sive to  the  defendants,  than  two  suits  in 
the  same  court.  On  the  other  hand,  the 
plaintiff  fails  to  bring  himself  within  the 
reason  of  the  excepted  cases,  where  a 
second  action  is  allowed,  because  the  court 
in  which  the  first  was  pending,  cannot  give 


(k)  See  ante,  p.  119,  n.  (n). 
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And  there  is  an  exception  to  that  part  of  the  rule  which  re- 
quires the  parties  to  be  the  same,  in  the  case  of  a  qui  tarn  action, 
which  may  be  brought  by  any  informer.  There  the  principle 
upon  which  the  rule  is  founded,  namely,  that  the  defendant 
shall  not  be  twice  vexed,  requires  the  second  suit  to  abate, 
although  the  first  were  prosecuted  by  a  different  person.  {!) 


♦SECTION    X. 

OE    FORMEB   JUDGMENT. 

The  whole  purpose  of  the  law  being  to  settle  questions  and 
terminate  disputes,  it  will  not  permit  a  question  which  has  been 


complete  remedy  for  want  of  jurisdiction 
over  the  person  or  property  of  the  defend- 
ants. Where  the  prior  suit  is  in  an  infe- 
rior court  of  special  and  limited  jurisdic- 
tion, incapable  of  affording  the  plaintiff 
tlie  remedy  which  ho  needs,  the  prior  will 
not  abate  the  second,  though  both  courts 
exercise  their  jurisdiction  in  the  same 
country.  Sparry's  case,  5  Coke,  62  a. 
But  the  fact  that  the  court  in  which  the 
prior  action  is  pending  is  a  subordinate 
jurisdiction,  would  seem  to  be'no  objection 
to  the  plea,  provided  the  first  action  can 
give  adequate  and  complete  remedy.  It 
has  been  decided  in  numerous  cases  that 
an  action  pending  in  a  court  whose  juris- 
diction is  territorialli/  foreign  cannot  be 
pleaded  in  abatement.  The  reason  of  this 
rule  would  seem  to  be,  not  that  the  au- 
thority of  the  foreign  coui't  is  questionable 
within  the  limits  of  its  jurisdiction,  but 
because  tlie  foreign  court  cannot  enforce 
its  orders  and  judgment  beyond  its  own 
tenitory ;  and,  on  this  account,  the  rem- 
edy of  the  plaintiff  by  his  prior  suit  may 
be  incomplete.  The  defendant  may  have 
property  which  ought  to  bo  applied  to  the 
payment  of  tire  same  demand  in  both  ju- 
risdictions ;  or  his  property  may  be  in  one 
jurisdiction,  and  his  person  in  another ; 
and  suits  for  these  and  other  reasons  may 
bo  necessary  in  both  territorial  jurisdic- 
tions. It  has  accordingly  been  held,  that 
a  suit  pending  in  the  Circuit  Court  for 
anotlier  district  cannot  be  pleaded  in  abate- 
.ment  of  a  suit  in  a  .State  court.  AValsh  v. 
Durkin,  12  ^iphns.  99.  But  in  this  case 
the  plaintiff's  remedy  was  as  complete  and 
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effectual  in  the  Circuit  Court,  as  he  could 
have  in  the  courts  of  this  State.  The 
mesne  process  of  that  court  gives  security 
on  the  person  and  property  of  the  defend- 
ant, at  least  as  effectual  as  can  be  had  by 
ours ;  the  trial,  if  held,  would  be  by  jurors 
of  this  State ;  the  judgment  for  the  plain- 
tiff would  be  iinal  and  conclusive,  and 
could  be  executed  by  the  process  of  that 
court  throughoutthe  State.  The  plaintiff, 
therefore,  had  no  more  necessity  or  excuse 
for  his  second  suit,  than  he  would  have 
had  if  both  had  been  in  the  same  court. 
And  it  has  accordingly  been  held  that  the 
judgment  of  the  Circuit  Court  for  the 
same  State,  is  not  to  be  considered  in  the 
State  courts  as  a  foreign  judgment.  Bar- 
ney V.  Patterson,  6  Har.  &  Johns.  203. 
We  are  of  opinion  that  the  pendency  of 
another  action  for  the  same  cause,  between 
tlie  same  parties,  in  the  Circuit  Court  of 
the  United  States,  is  sufficient,  if  well 
pleaded,  to  abate  a  suit  in  the  courts  of 
this  State,  where  the  Circuit  Court  had 
jurisdiction  of  the  prior  cause." 

(l)  See  Commonwealth  v.  Churchill,  5 
Mass.  174;  Commonwealth  v.  Cheney, 
6  Mass.  347  ;  Henshaw  v.  Hitnting,  1 
Gray,  203  ;  Thayer  v.  Mowry,  36  Me. 
287  ;  Clramberlain  v.  Carlisle,  6  Fost.  540. 
The  true  spirit  of  the  rule  also  requires 
tlie  former  suit  to  have  been  valid  and 
effectual ;  otherwise  the  second  suit  wiU 
not  bo  considered  vexatious.  Downer  v. 
Garland,  21  Verm.  362 ;  Hill  v.  Dunlap, 
15  id.  645;  Quincbaug  Bank?;.  Tarbox, 
20  Conn.  510;  Durand  v.  Carrington,  1 
Eoot,  355.    The  prior  suit  must  also  have 
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settled  to  be  tried  again,  (m)  But  it  must  be  the  meaning  of 
this  rule  —  for  this  meaning  is  required  by  obvious  justice  — 
that  only  a  question  which  has  been  settled  after  a  full  and 
regular  trial,  and  which  has  been  the  object  of  direct  investiga- 
tion, and  to  which  parties  have  had  their  attention  drawn  in 
such  wise  as  to  warrant  the  supposition  that  a  new  trial  would 
but  repeat  a  former  process,  —  only  a  question  tried  in  this  way 
is  excluded  from  further  trial.  For  it  would  be  unjust  and  dan- 
gerous to  permit  a  party  to  bring  up  an  important  question  in- 
cidentally, and  then  bind  conclusively  the  other  party  by  the 
result,  although  he  might  well  have  neglected  this  question,  for 
this  time,  in  his  wish  to  confine  all  his  attention  and  all  his 
efforts  to  what  he  had  a  right  to  deem  the  true  question.  The 
rule  therefore  may  be  expressed  thus, — that  a  judgment  on  the 
same  matter  in  issue  is  a  *  conclusive  bar.  (w)     But  when  we 


been  actually  entered  in  court,  for  it  must 
be  proved  by  the  record  to  be  for  the  same 
cause,  and  pending  when  the  second  was 
commenced.  Parker  v.  Colcord,  2  N.  H. 
E.  36  ;  Commonwealth  v.  Churchill,  5 
Mass.  174;  Trenton  Bank  v.  Wallace,  4 
Halst.  83;.  Smith  o.  Atlantic  M.  F.  Ins. 
Co.,  2  Fost.  21.  The  pendency  of  a  prior 
mit  in  which  the  defendant  is  summoned 
as  trastee  of  the  plaintiff,  is  no  cause  for 
abatement  of  a  suit  subsequently  com- 
menced by  the  plaintiff  (the  principal  de- 
fendant in  the  first  action)  for  the  cause 
of  action  sought  to  be  reached  by  the 
trustee  process.  Wadleigh  v.  Pillsbury, 
14  N.  H.  E.  373.  And  see  Morton  v. 
"Webb,  7  Vermont,  123.  Neither  is  a  suit 
at  law  a  defence  to  a  suit  in  equity.  Peak 
V.  Bull,  8  B.  Monroe,  428.  Nor  viceversd. 
Colt  V.  Partridge,  7  Met.  570  ;  Haskins  v. 
Lombard,  16  Maine,  140;  Blanchard  w. 
Stone,  16  Verm.  234;  Ealph  v.  Brown,  3 
"Watts  &  Serg.  395. 

(m)  But  the  party  insisting  upon  a 
former  recovery  as  a  bar  to  an  action,  must 
show  that  the  record  of  the  former  suit  in- 
cludes the  matter  alleged  to  have  been  de- 
termined. Campbell  v.  Butts,  3  Comst. 
173.  Consequently,  where  the  declara- 
tion, in  the  first  suit  states  a  particular 
matter  as  the  ground  of  action,  and  issue 
is  taken  by  the  defendant,  parol  proof  is 
inadmissible  to  show  that  a  different  sub- 
ject was  litigated  upon  the  trial.  Id.  And 
see  Boston  and  Worcester  E.  E.  Corp.  v. 
Dana,  1  Gray,  83 ;  Davis  v.  Tallcot,  2 
Kern.  184;  Green  v.  Clarke,  id.  343. 


(n)  The  Duchess  of  Kingston's  case, 
20  Howell's  State  Trials,  538,  is  the  lead- 
ing case  on  this  point.  Lord  Chief  Jus- 
tice De  Grey  there  said :  "  From  the  va- 
riety of  cases  relative  to  judgments  being 
given  in  evidence  in  civil  suits,  these  two 
deductions  seem  to  follow  as  generally 
true;  —  First,  that  the  judgment  of  a 
court  of  concuiTcnt  jurisdiction,  directly 
upon  the  point,  is,  as  a  plea,  a  bar,  or,  as 
evidence,  conclusive  between  the  same 
parties,  upon  the  same  matter,  directly  in 
question  in  another  court.  Secondly,  that 
the  judgment  of  a  com-t  of  exclusive  ju- 
risdiction, directly  upon  the  point,  is,  in  like 
manner,  conclusive  upon  the  same  matter, 
between  the  same  parties,  coming  inci- 
dentally irf  question  in  another  court  for 
a  different  pui-pose.  But  neither  the  judg- 
ment of  a  concurrent  or  exclusive  juris- 
diction is  evidence  of  any  matter  which 
came  collaterally  in  question,  though 
within  their  jurisdiction,  nor  of  any  mat- 
ter incidentally  cognizable,  nor  of  any 
matter  to  be  inferred  by  argument  from  the 
judgment."  This  rule  was  expressly 
adopted  by  Story,  J.,  in  Harvey  v.  Eich- 
ards,  2  Gall.  229  ;  and  by  Gibson,  C.  J., 
in  Hibshm.in  v.  DuUeban,  4  Watts,  191. 
See  also  Wright  v.  Deklyne,  1  Peters,  C. 
C.  E.  202  ;  Gardner  v.  Biickbee,  3  Cowen, 
120.  In  this  last  case,  B.  sued  G.  upon  a 
promissory  note,  in  the  Marine  Com't  of 
the  city  of  Now  York,  and  G.  pleaded  the 
general  issue,  with  notice  that  the  note 
was  given  upon  the  fraudulent  sale  of  a 
vessel  by  B.  to  G.,  which  was  the  question 
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come  to  the  meaning  of  the  phrase,  "  the  same  matter  in  issue," 
and  to  the  *  application  of  the  rule,  we  find  an  irreconcilable 
conflict  between  the  authorities,  (o)  Much  of  the  difficulty 
springs,  no  doubt,  from  the  relaxation  of  the  rules  and  practice 
of  pleading;  but  there  are  questions  on  this  subject  in  their  own 
nature  diflicult,  and  which  can  only  be  determined  by  further 
adjudication.     It  may  be  diflicult  to  draw  the  line,  but  it  is 


upon  the  trial,  and  the  verdict  was  for  the 
defendant :  and  afterwards  B.  sued  G.  in 
the  Court  of  Common  Pleas  for  the  city 
and  county  of  New  York  upon  another 
note  given  upon  the  same  purchase ;  held, 
that  upon  the  trial  of  the  second  cause, 
the  record  and  proceedings  in  the  first 
were  conclusive  evid-encc  of  the  fraud,  and 
were  a  conclusive  !)ar  to  the  second  action  ; 
that  the  proper  course  was  to  give  the 
record  of  the  Marine  Coiu-t  in  evidence, 
and  then  show  by  parol  evidence,  (e.  g., 
by  the  justice  who  tried  the  first  cause) 
that  the  same  question  had  been  tried  be- 
fore him.  So  where  B.  brought  trespass 
qiiare  clausum  fregit  in  May,  1816,  laying 
the  trespass  with  a  conthmando  lietween 
the  1st  November,  1814,  and  the  24th  No- 
vember, 1815,  and  recovered:  and  then 
brought  trespass  against  the  same  defend- 
ant for  a  subsequent  injury  to  tlie  premises 
in  question  in  the  former  suit ;  it  was  held, 
that  the  record  in  the  former  suit,  followed 
by  parol  evidence  that  the  premises  in 
question  were  the  same  in  both,  was  con- 
clusive e-\adence  of  the  plaintiff's  title  in 
the  second  action ;  that  it  operated  against 
the  defendant  by  way  of  estoppel,  whether 
it  was  pleaded  or  given  in  evidence  in  the 
second  suit.  Burt  v.  Stemburgh,  4  Cowen, 
559.  See  also,  Outram  v.  Morewood,  3 
ISast,  346  ;  George  v.  Gillespie,  1  Greene, 
(Iowa)  421.  It  is  not  necessary  that  the 
plaintiff's  claim  in  both  suits  be  identical. 
If  both  arise  out  of  the  sa?7ie  transaction, 
and  the  defence  is  equally  applicable  to 
both,  the  first  judgment  will  be  conclusive. 
Bouchaudw.  Dias,  3  Denio,  238.  In  this 
case  H.  C.  was  indebted  to  the  United 
States  for  duties,  arising  upon  a  single 
importation,  and  gave  two  bonds  with  the 
same  sureties,  payable  at  different  times, 
for  distinct  parts  of  the  same  debt.  One 
of  the  sureties  having  paid  both  bonds, 
brought  an  action  in  the  Superior  Court 
of  the  city  of  New  York  against  his  co- 
surety for  contribution  on  account  of  the 
money  paid  upon  one  of  the  bonds,  and 
the  defendant  pleaded  a  discharge  of  liim- 
self  from  the  whole  debt  by  the  secretary 
of  tlic  treasitry,  pursuant  to  the  act  of  con- 
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gress,  to  which  the  plaintiff  demurred, 
and  judgment  was  given  against  him. 
Held,  that  such  judgment  was  a  conclu- 
sive bar  to  a  subsequent  action  in  the  Su- 
preme Cburt  between  the  same  parties,  in 
which  the  plaintiff  sought  to  recover  con- 
tribution on  account  of  the  money  paid 
on  the  other  bond.  So  where  A  took 
from  B  a  bill  of  sale  of  certain  personal 
property,  and  C  afterwards  levied  upon 
the  property  by  virtue  of  attachments  in 
favor  of  B's  creditors,  and  A  subse- 
quently took  and  converted  to  his  own  use 
a  part  of  the  propertij,  for  which  C  sued 
liim,  and  recovered  judgment  in  a  justice's 
court,  on  the  ground  that  the  bill  of  sale 
was  fraudulent  and  void  as  to  the  credi- 
tors ;  it  was  held,  that  the  judgment  was 
conclusive  upon  the  question  of  fraud,  in 
an  action  of  replevin  afterwards  brought 
by  A  against  C  in  the  Supreme  Court,  to 
recover  the  residue  of  the  properti/.  Doty 
V.  Brown,  4  Comst.  71. 

(o)  This  question  was  examined  h" 
Parker,  C.  J.,  with  his  accustomed  ability, 
in  King  v.  Chace,  15  N.  H.  E.  9.  It  was 
there  held  that  by  "  the  matter  in  issue  " 
is  to  be  understood  that  matter  upon 
which  the  plaintiff  proceeds  by  his  action, 
and  which  the  defendant  controverts  by 
his  pleadings ;  that  the  facts  offered  in 
evidence  to  establish  the  matter  which  is 
in  issue  are  not  themselves  in  issue  within 
the  meaning  of  the  rule,  although  they 
may  be  controverted  on  trial.  Thus, 
where  an  action  of  trover  is  brought,  and 
a  deed  is  offered  in  evidence  to  establish 
the  title  of  the  plaintiff,  and  impeached 
by  the  other  party  as  fraudulent,  if  the 
jury,  in  considering  the  case,  are  of  the 
opinion  that  the  deed  is  fraudulent,  and 
they  find  that  the  property  in  question  is 
not  the  property  of  the  plaintiff,  and  re- 
turn a  verdict  that  the  defendant  is  not 
guilty,  the  verdict  and  judgment  will  not 
conclude  the  plaintiff,  in  another  suit,  for 
the  recovery  of  otlicr  property  included  in 
the  same  conveyance.  Nor  can  the  ver- 
dict be  used  in  evidence  to  impeach  the 
deed  in  such  subsequent  suit. 
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necessary  that  it  should  be  drawn  somewhere,  (p)  Suppose 
that  in  an  action  for  assault  and  battery,  in  which  the  general 
issue  is  pleaded,  the  defendant  relies  upon  the  "molliter  manus 
imposuit"  asserting  the  alleged  assault  to  have  taken  *  place 
on  his  own  land ;  the  plaintiff  denies  that  the  land  belonged 
to  the  plaintiff,  and  this  is  the  main  or  only  question  act- 
ually controverted.  Could  a  judgment  in  this  case  be  in- 
terposed as  a  bar  to  a  writ  of  entry  for  the  same  land, 
between  the  same  parties  ?  We  think  it  clear  that  it  could  not. 
But  if  to  trespass  quare  clausum,  soil  and  freehold  are  pleaded 
by  the  defendant,  can  a  judgment  in  this  action  be  pleaded  in 
bar  to  a  writ  of  entry  ?  It  is  more  difficult  to  answer  this  ques- 
tion, because  it  differs  from  the  former  in  the  new  element,  that 
the  title  to  the  very  land  is  put  in  issue  of  record,  and  by  the 
pleadings.  And  very  high  authorities  answer  this  question  dif- 
ferently, {q)     Again,  if  in  trover,  the  question  turns  upon  the 


{p)  It  is  not  essential  that  the  second 
suit  should  be  in  the  same  form  as  the 
first,  in  order  that  a  judgment  therein 
should  be  a  bar.  If  the  cause  of  action 
is  the  same  in  both,  the  former  judg- 
ment is  conclusive.  Thus,  a  judgment 
in  trover  is  a  bar  to  a  second  action  of 
assumpsit  for  the  value  of  the  same 
goods.  Agnew  v.  McElroy,  10  Sm.  & 
Mar.  552;  Young  v.  Black,  7  Cranch, 
565 ;  Livermore  v.  Herschell,  3  Pick. 
33.  See  Loomis  v.  Green,  7  Greenl.  386. 
Where  the  cause  of  action  is  the  same, 
a  former  judgment  in  a  suit  between 
the  same  parties,  though  an  inadequate 
one,  is  a  bar  to  a  second  recovery.  Pin- 
ney  v.  Barnes,  17  Conn.  420.  In  that 
xase  an  action  was  brought,  in  the  name 
of  the  judge  of  probate,  against  a  removed 
executor,  on  his  probate  bond,  in  which 
action  sundiy  breaches  were  assigned,  and 
among  them,  that  the  defendant  had 
neglected  and  refused,  upon  demand  made 
therefor,  to  pay  over  to  his  successor  the 
moneys  in  his  hands  belonging  to  the 
estate;  and  thereupon  judgment  was 
rendered  against  tlie  defendant  for  a  cer- 
tain sum  and  costs.  On  a  scire  facias 
afterwards  brought  on  this  judgment,  it 
appeared  that  the  testator  had  given  by 
his  will  certain  legacies,  payable  to  the 
legatees  respectively  when  they  should 
become  eighteen  years  of  age ;  that  nei- 
ther at  the  time  of  the  defendant's  removal 
from  ofEce,  nor  at  the  trial  of,  and  judg- 
ment in,  the  original  action,  had  these 


legatees  arrived  at  that  age ;  that  the  de- 
fendant had  then  in  his  hands  moneys 
belonging  to  the  estate,  derived  from  a 
sale  of  lands  under  a  decree  of  probate, 
sufficient  to  pay  such  legacies,  which  he 
still  retained ;  that  on  the  trial  of  such  ac- 
tion, no  claim  was  made  or  evidence 
offered  in  relation  to  the  non-payment  of 
.such  legacies,  fior  were  they  considered  by 
the  court  or  included  in  the  judgment,  the 
action  having  been  instituted  and  prose- 
cuted solely  for  the  benefit  of  those  entitled 
to  the  residuum  of  the  estate  after  the  pay- 
ment of  such  legacies.  Hdd,  Williams, 
C.  J.,  and  Waite,  J.,  dissenting,  that  the 
former  judgment  must  be  considered  as 
covering  the  whole  ground,  and  constitut- 
ing a  bar  to  any  claim  for  the  legacies  in 
the  scire  facias,  the  cause  of  action  in  both 
suits  being  essentially  the  same. 

(g)  Thus,  in  Arnold  v.  Arnold,  17  Pick. 
4,  which  was  a  writ  of  right,  the  tenant 
pleaded  a  judgment  in  favor  of  his  grantor 
rendered  in  an  action  of  trespass  quare 
clausum  upon  an  issue  joined  upon  a  plea 
of  liberum  tenementum,  and  the  plea  was 
held  to  be  no  bar.  And  from  the  opinion 
delivered,  it  seems  that  the  judgment 
upon  this  plea  would  have  been  the  same, 
if  it  had  been  interposed  as  a  bar  to  a  wiit 
of  entiy.  And  in  Mallett  v.  Foxcroft,  1 
Story,  474,  it  was  held  to  be  no  bar  to  a 
writ  of  right,  that  there  had  been  a  judg- 
ment on  a  petition  for  partition  between 
the  same  parties,  in  favor  of  the  tenant, 
upon  an  issue  joined  therein  on  the  sole 
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validity  of  *an  instrument  under  which  title  to  the  chattels  is 
claimed,  and  this  is  found  to  be  fraudulent  and  void,  is  the  judg- 
ment in  this  case  conclusive  as  to  all  questions  of  property  or 
title  between  the  same  parties,  under  that  instrument,  and  in 
relation  to  all  the  property  which  the  instrument  purports  to 
transfer  ?  Here,  too,  the  authorities  are  directly  antagonistic.  (/•) 
So  far  as  we  can  venture  to  state  rules  which  may  determine 
these  difficult  questions,  we  should  say  that  "  the  matter  in 
issue"  is  either  that  which  the  record  and  the  pleadings  show 
clearly  to  be  so,  or  else  a  question  which  extrinsic  evidence 
shows  to  have  been  actually  tried,  and  shows  also  to  have  been 
absolutely  essential  to  the  case,  in  so  much  that  the  answer 
to  it  decided  the  case,  and  if  it  had  not  been  contested  the 
case  could  not  have  been  tried.  Further  than  this  we  should 
not  be  willing  to  go.  And,  therefore,  we  should  say  that  the 
judgment  in  the  supposed  case  of  trover  should  not  be  conclu- 
sive upon  the  questions  which  might  be  raised  in  other  cases  as 
to  the  validity  of  the  instrument,  and  the  title  it  gave.     And 


seizin  of  tlio  demandant.  But  in  Dame  v. 
Wingatc,  12  N.  H.  291,  it  was  directly 
decided  that  a  judgment  rendered  in  an 
action  of  trespass  (juare  clansitm  upon  an 
issue  joined  on  a  plea  (jflihrrum  tenemmtum^ 
is  a  bar  to  a  writ  of  entry  for  tlie  same 
premises.  And  Oilchrht,  J.,  said  :  "  It  is 
a  principle  well  estalilished  in  the  law, 
that  a  former  judgment,  upon  a  point 
directly  in  issue  upon  the  face  of  the 
pleadings,  is  admissible  in  evidence  against 
the  parties  and  theii'  privies,  in  a  subse- 
quent suit,  where  the  same  point  comes  in 
question.  Nor  is  it  material  that  the  for- 
mer suit  was  trespass,  and  the  latter  a 
writ  of  entry,  if  the  same  point  were  de- 
cided in  the  former  suit.  It  is  not  the  re- 
covery, but  the  matter  alleged  by  the 
party,  and  upon  ^\-hich  the  recovery  pro- 
ceeds, wliich  creates  the  estoppel.  The 
reco\cry  of  itself,  in  an  action  of  trespass, 
Ls  only  a  liar  to  the  future  recovery  of 
damages  for  the  same  injury;  but  the 
estoppel  precludes  parties  and  privies 
from  contending  to  the  contrary  of  that 
point,  or  matter  of  fact,  which,  having 
once  distinctly  been  put  in  issue  by  them, 
or  by  those  to  whom  they  are  privy,  in 
estate  or  law,  has  been  on  such  issue 
joined,  solemnly  found  against  them. 
Ellenboroiirjh,  C.  J.,  Outi'am  v.  Morewood, 
3  East,  3.55.  The  recovery  concludes 
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nothing  upon  the  ulterior  right  of  posses- 
sion, much  less  of  property  in  the  land, 
unless  a  question  of  that  kind  be  raised  by 
a  plea  and  a  traverse  thereon.  Ibid.  357. 
And  a  recovery  in  any  one  suit,  upon 
issue  joined  on  matter  of  title,  is  equally 
conclusive  upon  the  subject-matter  of  such 
title ;  and  a  finding  upon  title  in  trespass 
not  only  operates  as  a  bar  to  the  future 
recovery  of  damages  founded  on  the  same 
inquiry,  but  also  operates  by  way  of  estop- 
pel to  any  action  for  an  injury  to  the  same 
supposed  right  of  possession.  Ibid.  354. 
The  issue  upon  a  plea  of  liberum  teneinen- 
ttini  raises  a'  question  of  title.  Forsaith  v. 
Clogston,  3'  N.  H.  Rep.  403."  See  also, 
Bennett  v.  Holmes,  1  Dev.  &  Batt.  486. 
In  some  States,  a  judgment  in  an  action 
of  trespass  upon  the  issue  of  liberum  tmc- 
mfiiliim,  has  been  held  admissible  in  a  sub- 
sequent action  of  ejectment  between  the 
same  parties.  See  Hoey  v.  Furman,  1 
Penn.  St.  295;  Kerr  w.  Chess,  7  AVatts, 
371 ;  Foster  v.  M'Divit,  9  id.  341,  349; 
Meredith  v.  Gilpin,  6  Price,  146.  As  to 
the  effect  of  a  judgment  in  ejectment,  aa 
regulated  by  the  Revised  Statittes  of  New 
York,  sec  Beobe  v.  Elliott,  4  Barb.  457. 

(r)  See  King  v.  Chase,  15  N.  H.  9,  cited 
supra,  n.  (o),  and  Doty  y.  Brown,  4 
Comst.  71,  cited  supra,  n.  (n]. 
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we  should  incline  also  to  the  opinion  that  the  judgment  in  the 
supposed  case  of  trespass  quare  clausum  would  be  no  bar  to  a 
writ  of  entry.        »• " 

It  ia  said  that  the  former  judgment  must  have  been  between 
the  same  parties ;  and  for  this  rule  there  seems  to  be  good  rea- 
son as  well  as  authority,  (s)  It  has  also  been  held,  as  was 
said,  that  the  same  parties  must  stand  in  the  same  position,  as 
plaintiff  and  defendant.  It  is  obvious  that  sometimes  this  must 
be  necessary  to  constitute  the  question  the  same  ;  and  it  is  only 
then  that  the  rule  can  apply,  [t) 

*It  may  be  added  that  no  prior  judgment  is  a  bar  to  a  subse- 
quent action,  if  it  be  shown  that  the  judgment  was  obtained 
by  a  mistake  on  the  part  of  the  plaintiff,  which  prevented  him 
from  trying  the  question  ;  as  an  error  in  respect  to  the  charac- 
ter of  the  action,  or  a.  fault  in  the  pleading,  (u) 


SECTION     XI. 

OF   BET-OFF. 

Where  two  parties  owe  each  other  debts  connected  in  their 
origin  or  by  a  subsequent  agreement,,  the  balance  only  is  the 


(s)  This  is  not  always  true ;  for  wlicro 
a  cause  of  action  is  such  that  more  than 
one  -may  sue,  a  judgment  in  an  action 
brought  by  one  is  a  bar  to  an  action  by 
the  other.  Thus,  if  a  consignor  sue  a 
earner  for  goods,  and  the  latter  has  a  ver- 
dict and  judgment  on  a  plea  of  not  guilty, 
the  consignee  cannot  maintain  another 
action  for  the  same  goods.  Green  v. 
Clark,  5  Denio,  497.  So  where  a  plain- 
tiff may  biing  Ms  action  against  either  of 
two  persons,  as  for  instance  against  a 
sheriff  or  his  deputy,  for  the  acts  of  the 
deputy,  a  judgment  in  favor  of  either 
would  he  a  bar  to  a  second  action  for  the 
same  cause  against  the  other.  See  King 
V.  Chase,  15  N.  H.  E.  9.  And  in  Park- 
hurst  V.  Sjunner,  23  Vex-m.  538,  it  was 
held,  that  all  matters  which  might  have 
been  urged  by  th^  party  before  the '  adju- 
dication are  concluded  by  the  judgment, 
as  to  the  principal  parties,  and  all  privies 
in  interest,  or  estate ;  and  among  privies 
are  those  who  are  holden  as  bail  for  the 
party. 

VOL.  II.  20 


t)  Sec  ante,  pp.  231,  232,  and  n.  (A). 
Agncw  V.  McElroy,  10  Sm.  &  Mar. 
552  ;  Johnson  v.  AVhite,  13  Sm.  &  Mar. 
584.  The  former  decision  must  have  been 
on  the  merits,  or  the  judgment  must  be 
such  that  it  might  have  been.  Dixon  v. 
Sinclear,  4  Verm.  354  ;  N.  E.  Bank  c. 
Lewis,  8  Pick.  113  ;  Lane  v.  Harrison,  6 
Mmif.  573  ;  M'Donald  v.  Eainor,  8  Johns. 
442  ;  lampen  v.  Kedgcwin,  1  Mod.  207  ; 
Knox  V.  Waldoborough,  5  Greenl.  185  ;  ' 
Bridge  v.  Sumner,  1  Pick.  371 ;  Mosby  v. 
Wall,  23  Mississippi,  81.  And  where 
judgment  was  rendered  m  replevin  against 
a  plaintiff,  by  nonsuiting  him  in  a  case  m 
which  he  had  replevied  a  vessel  alleged 
to  be  his  by  iTrtue  of  a  bottomi-y  bond, 
seized  by  an  attaching  ofiBcer, it  Mas  held, 
that  that  judgment  to  be  good  in  bar  of 
an  action  of  trover  for  the  vessel  must  be 
pleaded  and  averred,  and  proved  to  have 
been  upon  the  merits  and  to  have  been  ren- 
dered in  a  suit  between  privies  in  interest. 
Greely  v.  Smith,  3  Woodb.  &  M.  236. 
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debt,  and  he  to  whom  it  is  due  should  sue  only  for  that ;  and  if  he 
sue  for  more,  the  opposite  debt  may  be  offered  in  evidence, 
reducing  the  claim  of  the  plaintiff  to  the  balance.  But  where 
the  opposite  debts  or  accounts  are  not  so  connected,  each  consti- 
tutes a  distinct  debt,  for  which  suit  may  be  brought.  But  such 
debts  or  accounts  may  be  balanced  by  setting  off  one  against 
the  other ;  at  law  or  in  equity.  The  law  of  set-off  is  very  much 
regulated  by  statute  in  this  country ;  and  we  do  not  propose  to 
dwell  upon  the  special  provisions  of  any  of  the  State  statutes. 
But  these  generally  contain  many  principles  in  common,  and 
although,  strictly  speaking,  set-off  may  not  be  a  part  of  the 
common  law,  {v)  yet  some  rules  and  principles  have  been  estab- 
lished by  usage  and  adjudication. 

*The  law  of  set-off  is  quite  similar  to  the  compensation  of  the 
civil  law  ;  (iv)  not  as  we  think  because  it  is  borrowed  from  it, 
but  because  both  rest  on  similar  principles  of  common  sense 
and  common  justice.  And  although  in  the  details  they  differ 
much,  the  civil  law  doctrines  can  be  applied  to  the  law  of  set-off, 
not  only  for  general,  but  sometimes  for  particular  illustration. 

Set-off  has  been  well  defined,  as  a  mode  of  defence  by  which 
the  defendant  acknowledges  the  justice  of  the  plaintiff's  de- 
mand, but  sets  up  a  demand  of  his  own  against  the  plaintiff,  to 
counterbalance  it  in  whole  or  in  part,  (x) 

A  demand  founded  on  a  judgment  may  be  set  off,  or  upon  a 


(v)  The  defence  of  set-off,  strictly  so  upon   what  account   it   became    due,   or 

called,  is  purely  the  creature  of  statute,  othenvise  such  matter  shall  not  be  allowed 

Stat.  2  Geo.  2,  e.  22,  s.  13,  made  perpct-  in   evidence   upon   such   general    issue." 

ual  by  8  (ieo.  2,  c.  24,  s.  4,  and  which,  The  object  of  these  statutes  was  to  prevent 

with  some  modifications,  has  been  gencr-  cross-actions   between   the   same   jjartics. 

allv  adopted  in  the  United  States,   (see  I^bcr;;- r.  Bowdcn,  22  Eng.  Law  &  Eq.  R. 

Meriwether!;.  Bird,  9  (4eorL'ia,  594,)  pro-  r).')l  ;  Wallis  v.  Bastard,  31   E.  L.  &  E. 

■  vides,  "  that  where  there  are  mutual  debts  175.     Courts   of   equity  have   power   at 

between  the  plaintiff  and  defendant,  or,  common  law,  independent  of  any  statute, 

if  either  party  sue  or  be  sued  as  executor  to  order  a  setoff'  of  debts  in  certain  cases, 

or  administrator,  where  there  are  mutual  Sec  2  Story's  Eq.  Jur.  ch.  38. 
debts  between  the  testator  or  intestate  and         (w)  Domat,  pt.  1,  b.  4,  tit.  2,  s.  1 ;  1 

either  party,  one  debt  may  be  set  against  Ersk.  Ins.  b.  3,  tit.  4,  s.  5  ;  Pothier,  Traits 

the  otlier,  and  such  matter  may  be  given  des  Obligations,  pt.  3,  ch.  4.     It  has  fre- 

in  evidence  upon   the  general   issue,  or  quently  been  said  in  Americajthat  as  the 

pleaded  in  liar,  as  the  nature  of  the  case  doctrine  of  set-off  was  boiTOwed  from  the 

shall  require,  so  as  at  the  time  of  his  plead-  civil  law,  it  should  be  interpreted  by  the 

ing  the  general  issue,  where  any  such  debt  same  principles  of  construction.     See  Me- 

of  the  plaintiff,  his  testator  or  intestate  is  riwether  v.  Bird,  9  Georgia,  594;  per  A'en^ 

intended  to  lie  insisted  on  in  evidence,  no-  J.,  in  Carpenter  v.  Butterfield,  3  Johns, 

tice  shall  be  given  of  the  particular  sum  Cas.  155. 
or  debt  so  intended  to  be  insisted  on,  and        (x)  Barbour -on  Set-off,  p.  17. 
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contract,  if  it  could  be  sued  in  indebitatus  assumpsit,  debt,  or 
covenant,  [y)  But  if  it  arise  ex  delicto,  and  can  be  sued  only 
in  trespass,  replevin,  or  case,  it  is  not  in  general  capable  of  set- 
off; {z)  nor  is  it  if  recoverable  only  by  bill  in  equity,  (a) 

Courts  usually  permit  judgments  to  be  set  off  against  each 
other,  on  motion,  when  such  set-off  is  equitable,  even  if  the  par- 
ties are  not  the  same,  {b)  whether  the  statute  expressly  *allow 
this  or  not ;  but  it  is  a  matter  within  their  discretion,  (c)  and  is 
determined  by  the  justice  of  the  case.  Therefore  it  will  not  be 
permitted  against  a  bond  fide  assignee  for  value,  (d)  Nor  if  the 
defendant  is  in  execution  on  the  judgment,  (e)  for  that  is,  in 
general,  a  satisfaction  of  it.  Or  if  having  been  imprisoned,  he 
has  been  discharged  by  his  creditor,  evep  if  it  was  not  the  in- 
tention of  the  creditor  to  discharge  the  debt.  (/)  .  But  if  he 
escapes,  or  is  released  from  imprisonment  under  an  insolvent 
act,  which  does  not  discharge  the  debt,  the  judgment  may  be 
set  off.  (§•)  And,  in  the  exercise  of  their  discretion,  courts  usu- 
ally permit  the  judgments  recovered  in  other  courts  to  be  set 
off.  {/*)     And  not  only  the  original  judgment  creditor  may  so 


[y)  Hutchinson?;.  Sturges,  Willes,  261  ; 
Howlet  V.  Strickland,  Cowper,  56  ;  Dows- 
land  V.  Thompson,  2  Black.  R.  911. 

(z)  Huddei-sfield  Canal  Co.  v.  Buckley, 
7  T.  E.  45 ;  Sapsford  v.  Fktcher,  4  T. 
E.  512;  Bull.  N.  P.  181  ;  Freeman  v. 
Hyctt,  1  Black.  394 ;  Dean  v.  Allen,  8 
Johns.  390;  Gibbes  v.  Mitchell,  2  Bay, 
351. 

(a)  Gilchrist  v.  Leonard,  2  Bailey^  185  ; 
Sherman  v.  Ballou,  8  Cow.  304. 

(b)  Barker  v.  Braham,  3  Wils.  396  ; 
Dcnnie  u.  Elliott,  2  H.  Bl.  587  ;  Scher- 
merhom  v.  Sehermerhom,  3  Caines,  190; 
Brewerton  v.  Harris,  1  Johns.  145  ;  Tur- 
ner V.  Satterlee,  7  Cow.  481  ;  Story  v. 
Patten,  3  Wend.  331  ;  Graves  v.  Wood- 
bury, 4  Hill,  559  ;  Goodenow  v.  Buttrick, 
7  Mass.  140 ;  Makepeace  v.  Coates,  8 
Mass.  451  ;  Barrett  v.  Barrett,  8  Pick. 
342 ;  Gould  v.  Parlin,  7  Greenl.  82  ; 
Wright  V.  Cobleigh,  3  Fost.  32.  In  this 
last  case  it  was  held,  1.  That  courts  of 
law  have  power  to  set  off  mutual  judg- 
ments. 2.  The  set-off  is  made  between 
the  real  and  equitable  owners  of  the  judg- 
ment, and  not  between  the  nominal  par- 
ties. 3.  If  the  defendant,  against  whom 
a  judgment  is  recovered,  is  the  assignee 
and  equitable  owner  of  an  ascertained 
part  of  a  judgment  recovered  against  the 


plaintiff,  in  the  name  of  another  person, 
that  part  maybe  set  off  against  the  plain- 
tiff's judgment.  4.  The  application  to 
set  off  judgments  must  be  made  in  the 
court  where  the  judgment  -was  recovered 
against  the  party  Avho  makes  the  applica^ 
tion.  5.  To  authorize  a  set-off  of  judg- 
ments it  is  not  necessaiy  that  either  of  the 
suits  shall  be  pending. 

(c)  Bums  V.  Thomburgh,  3  Watts,  78 ; 
Tolbert  v,  Harrison,  1  Bailey,  599 ;  Coxe 
V.  State  Bank,  3  Halst.  172;  Scott  v. 
Eivers,  1  Stew.  &  Port.  24  ;  Davidson  v. 
Geoghagan,  3  Bibb,  233  ;  Smith  v.  Low- 
den,  1  Sandf  696. 

(rf)  Makepeace  v.  Coates,  8  Mass.  451 ; 
Holmes  v.  Eobinson,  4  Ham.  90. 

(e)  Bumaby's  case.  Strange,  653  ;  Fos- 
ter V.  Jackson,  Hobart,  52 ;  Horn  v.  Horn, 
Ambler,  79 ;  Cooper  v.  Bigalow,  1  Cow. 
56  ;  Taylor  v.  Waters,  5  M.  &  S.  103  ; 
Jaques  v.  Withy,  1  T.  E.  557.  But  see 
Peacock  v.  Jeffery,  1  Taunt.  426  ;  Simp- 
son V.  Hauley,  1  M.  &  S.  696 ;  Kennedy 
«.  Duncklee,  1  Gray,  65. 

(/)  Poucher  v.  HoUey,  3  Wend.  184  ; 
Yates  V.  Van  Eensselaer,  5  Johns.  364. 

{g)  Cooper  v.  Bigalow,  1  Cowen,  206. 

(A)  Ewen  v.  Tony,  8  Cow.  126  ;  Seher- 
merhom V.  Schermerhorn,  3  Canies,  190  ; 
Duncan  o.  Bloomstock,  2  McCord,  318  ; 

[231] 


242* 


THE   LAW   OT   CONTEACTS. 


[part  n. 


use  it,  but  an  absolute  assignee  for  value  may  make  this  use  of 
the  judgment,  (i)  Nor  is  it  material  on  what  ground  of  action 
the  judgment  was  founded.  And  if  the  judgment  which  it  is 
desired  to  set  off  can  be  enforced  by  him  who  would  so  use 
it,  against  the  party  who  has  the  judgment  to  be  satisfied  by 
the  set-off,  this  is  sufficient ;  and  therefore  it  is  not  necessary  that 
the  judgments  be  in  the  same  rights,  or  that  the  parties  on  the 
record  be  the  same,  (j)  So  costs  maybe  set  off,  either  *against 
costs  alone,  or  against  debt  and  costs,  [k)  After  some  fluctua- 
tions, it  seems  to  be  settled  as  the  better  opinion  that  this  set- 
off will  be  made  without  regard  to  the  attorney's  lien,  on  the 
ground  that  this  extends  only  to  the  net  amount  due  after  the 
equities  between  the  pc^rties  are  adjusted.  (T) 

Judgmeuts  will  be  set  off  on  motion,  because  the  question  on 
which  they  depend  has  been  tried  and  settled,  and  the  claim 
established,  or  admitted,  (m)  But  other  claims  than  those  rest- 
ing on  judgments  must  be  pleaded,  or  filed  in  such  manner  as 


Xoblc  r.  Howard,  2  Haw.  14  ;  Best  v. 
L-nvson,  1  Miles,  H  ;  Barker  v.  Braliara,  2 
Black.  K.  896,  3  Wils.  396  ;  Hall  v.  Ody, 
■2  V,i><.  &  Pill.  28 ;  Simpson  v.  Hart,  1 
Johns.  Ch.  91,  14  Johns.  63;  Bristowe  v. 
Xurdham,  7  M.  &  G.  648;  Brcwerton  u. 
Han-i.s,  1  Johns.  144. 

(i)  Mason  v.  linowlson,  1  Hill,  218. 

(j)  HutcUins  r.  Riddle,  12  jSI.  li.  R. 
464  ;  Shajdcy  /■.  Bellows.  4  N.  H.  R.  351  ; 
Goodcnow  v.  Buttrick,  7  Mass.  140;  Bon- 
nie V.  Elliott,  2  H.  Bl.  587. 

(h)  Nunez  v.  Modigliani,  1  H.  Bl.  217. 
The  old  ]n-;K-ticc  was  otherwise.  See  But- 
ler r.  Inncys,  2  Strange,  891.  But  the 
rule  stated  in  the  text  is  now  firmly  estali- 
lished.  James  r.  Ratiuelt,  2  B.  &  Aid. 
776  ;  Thnistout  v.  Craster,  2  l!laek.  1!. 
826 ;  Howrll  r.  Hardinf;-,  8  East,  362  ; 
Lang  r.  Weljl.er,  1  Price,  375  ;  Hurd  r. 
Eogg,  2  Poster,  98.  But  if  this  set-off  of 
costs  is  sought  Ity  motion  to  the  court,  it 
will  be  granted  or  not,  according  to  the 
justice  of  the  case,  (jilioii  v,  Pryatt,  2 
'Satidf  638,  In  Me  Williams  v.  Hopkins, 
1  Whart.  275,  it  \\as  held  that  a  judgment 
for  costs  olitained  against  an  administra- 
tor plaintiff  in  the  l)ist]-ict  Court  for  the 
City  and  County  of  Philadeli)hia,  and  as- 
signed hy  the  defendant  there  to  A,  can- 
not he  set  off  against  a  judgment  for 
damages  olitained  by  such  administrator 
against  A  in  the  Supreme  Court. 

(I)  R(jlicrts  V.  Mackoul,  cited  in  Thrust- 
out  1-,   Craster,  2  Blackf.   826;   Schoole 


V.  Noble,  1  H.  Bl.  23 ;  Nunez  v.  Modig- 
liani, 1  H.  Bl.  217;  Vaughan  v.  Dayies, 
2  H.  Bl.  440  ;  Dennie  v.  Elliott,  2  H.  Bl. 
587  ;  Hall  r.  (.)(ly,  2  B.  &  P.  28  ;  Emdin 
V.  Darley,  4  B.  &  P.  22  ;  Lane  K.-Pcarce, 
12  Price,  742,  752;  Taylor  u.  Popham, 
15  "W's.  72  ;  Ex  parte  Rhodes,  id.  539  ; 
Mohawk  Bank  r.  Burrows,  6  Johns.  Ch. 
317  ;  The  People  v.  New  York  Common 
Pleas,  13  Wend.  649;  Spence  i.  White, 
1  Johns.  Cas.  102;  Porter  v.  Lane,  8 
Johns.  357;  Martin  l\  Hawks,  15  Johns. 
405.  But  see  MitcheU  i:  Oldficld,  4  T. 
R.  123;  Randle  r.  Fuller,  6  T.  R.  456  ; 
Glaister  v.  Hewer,  8  T.  R.  69;  Read  v. 
Dujipcr,  6  T.  R.  361  ;  Middleton  r.  HiU, 

1  fil.  iSt  S.  240  ;    Harrison   c.  Baiuhridge, 

2  B.  &  C.  HOO ;  Shapley  ;•.  Bellows,  4  N. 
H.  R.  353  ;  Dunklee  v.  Locke,  13  Mass. 
525  ;  Barrett  v.  Ban'ett,  8  Pick.  342  ; 
Ainslio  i>.  Boniton,  2  Barbour,  258  ;  Ri- 
der V.  Ocean  Ins.  Co.  20  Pick.  259.  And 
see  note  to  Schcrmcrhorn  v.  Schcrmer- 
horn,  3  Caincs,  190. 

()?()  And  it  is  only  such  a,  judgment 
that  can  lie  set  off  on  motion.  The  judg- 
ment must  be  conclusive  upon  the  party, 
rendered  in  a  court  which  had  jurisdic- 
tion, and  the  decision  must  have  l)cen 
final,  and  not  appealed  from.  Sec  Hanis 
V.  Palmer,  5  Barbour,  105  ;  The  People 
V.  Judges,  6  Cowen,  598.  ~  And  see  Wil- 
lard  !'.  Fox,  18  Johns.  497;  Weatherred 
V.  Mays,  1  Texas,  472. 
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the  statutes  or  rules  of  court  direct,  with  sufRcient  notice  for  the 
plaintiff  to  deny  and  contest  them  if  he  chooses  to  do  so.  For 
not  even  the  amount  of  a  note  will  be  set  off,  unless  the  plain- 
tiff had  the  opp6rtunity  to  contest  it,  nor  even  the  amount  of  a 
verdict  recovered,  for  it  may  be  that  this  will  be  set  aside,  (w) 

The  amount  due  on  the  condition  of  a  bond  may  generally 
be  pleaded  in  set-off,  but  not  the  penalty ;  for  this  may  be  re- 
duced both  at  law  or  in  eqiiity.  (o)  But  if  the  full  *amount  of  a 
bond  is  agreed  upon  as  liquidated  damages,  it  may  be  set  off.  (p) 

One  important  and  very  general  principle  in  the  law  of  set- 
off is,  that  the  demand  must  be  due  to  the  party,  or  the  claim 
must  be  possessed  by  him,  in  Ms  own  right,  (q)  '  But  this  may 
be,  either  as  original  creditor  or  payee,  or  as  owner  by  assign- 
ment. It  seems  indeed  to  be  settled  that  debts  held  in  the  right 
of  another  can  be  set  off  neither  at  law  nor  in  equity.  But  a 
question  sometimes  exists  as  to  the  application  of  this  rule. 
Whether  a  party  holds  a  claim  or  debt  for  this  purpose  in  his  own 
right  may  perhaps  be  determined  by  two  tests ;  he  so  holds  it  if, 
first,  he  can  sue  for  it  in  his  own  name,  without  setting  forth  as  the 
foundation  of  his  right  some  representative  or  vicarious  charac- 
ter ;  and  secondly,  if,  having  sued  for  and  recovered  the  debt, 
he  would  have  a  right  to  use  it  at  his  own  pleasure,  and  for  his 
own  benefit,  or  has  he  a  valid  lien  on  it  for  his  own  security. 
The  rights  to  the  two  demands,  one  of  which  is  to  be  balanced 
against  the  other  by  set-off,  must  be  similar  rights.  Thus,  if  an 
executor  sues  as  executor,  the  defendant  may  set  off  a  debt  due 
from  the  testator;  (r)  if  he  sues  for  a  cause  of  action  accruing 
afte)-  the  testator's  death,  and  does  not  describe  himself  as 
executor,  the  defendant  cannot  set  off  a  debt  due  to  him  from 
the  testator ;  (s)  he  cannot  himself  set  off  a  debt  due  to  him  per- 

(n)  Bagg  V.  Jefferson,  C.  P.  10  Wend.  (r)  But  if  the  defendant  has  purchased- 

615  ;■  Cobb  v.  Haydock,  4  Day,  472.  a  debt  against  an  intestate,  since  his  death, 

(o)  Burgess  v.  Tucker,  5  Johns.  105  ;  it  has  been  held  that  he  cannot  set  it  off 

Nedriffe  v.  Hogan,  2  Burr.  1024.     Dam-  against  an  action  by  the  administrator  to 

ages  arising  from  the  breach  of  covenant  recover  a  debt  due  the  intestate.     Root  v. 

in  a  deed  otreal  estate  may  be  set  off  in  Taylor,  20  Johns.    137  ;    Whitehead  v. 

cases  where  the  amount  of  "such  damages  Cade,  1  How.  [Miss.]  95. 

may  be  ascertained  by  a  mere  computa-  (s)   ICilvington   o.    Stevenson,   Willes, 

tion.     Drew  v.  Towle,  7  Tost.  412.  264,  note  ;    Tegetmeyer  v.  Lumley,  id. ; 

(p)  Fletcher  v.   Dyche,  2  T.   B.    32  ;  Schofield  v.  Corbett,  6  Nev.  &  Man.  527  ; 

Duckworth  1'.  Alison,  1  M.  &  W.  412.  Houston    v.    Eobertson,   4   Camp.   342; 

{q)  This   is   too   universally  settled  to  Watts  v.  Bees,  25  E.  L.  &  B.  565  ;    Mer- 

need  the  citation  of  adjudged  cases.  cein  v.  Smith,  2  Hill,  210  ;  Fry  v.  Evans, 
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soually  against  a  claim  on  the  estate  of  the  testator  made 
'against  him  as  executor;  (t)  nor  if  he  be  sued  for  his  own  debt 
can  he  set  off  a  debt  due  tiim  as  executor,  (m)  So  a  debt  due 
to  a  man  in  right  of  his  wife  cannot  be  set  off  in  an  action 
against  him  on  his  own  bond,  (v)  Nor  can  a  debt  contracted 
by  the  wife,  before  marriage,  be  set  off  in  an  action  brought 
by  the  husband  alone  ;  (iv)  unless  he  has  by  his  promise  to  pay 
it  made  it  his  own  debt.  So  in  a  suit  either  at  law  or  in  equity 
against  partners,  the  demand  of  one  of  the  defendants  against 
the  plaintiff  cannot  be  set  off.  (x) 


8  Wend.  530  ;  Dale  v.  Cook,  4  Johns. 
Ch.  13;  Colby  v.  Colby,  2  N.  H.  419; 
Wolforsberscr'!;.  Biichcr,  10  S.  &  R.  10; 
Brown  v.  Garland,  1  Wash.  221  ;  Rapier 
V.  Holland,  Minor,  176  ;  Burton  v.  Ghinn, 
Hardin,  252  ;  Mcllcn  v.  Boarman,  13  S. 
&M.  100;  ShaiY!'.  Gookin,  7  N.  H.  16. 
And  see  Stuart  o.  Commonwealth,  8 
Watts,  74.  In  an  aetion  by  an  executor, 
a  legacy  bequeathed  the  defendant  cannot 
be  set  off,  although  the  executor  has  funds 
to  ]^av  the  legacy.  Roiiinson  v.  Robinson, 
4  Ilarriug.  418;  Sorrelle  c. ,  Sorrclle,  5 
Ala.  245.  But  if  the  executor  is  sued  for  a 
debt  due  from  his  testator  in  his  lifetime, 
he  may  set  off  a  debt  which  has  accrncd 
due  from  the  plaintiff  to  him  as  executor 
since  the  death  of  the  testator.  Mardall  v. 
Thelluson,  14  Eng.  Law  &  Eq.  R.  74. 
So  whore  an  executor  is  sued  for  a  debt 
created  by  liiniself  as  executor,  he  may 
set  off  a  clebt  due  from  the  jilaintiff  to  the 
testator  in  his  lifetime.  Blakeslcy  u. 
Smallwood,  8  Q.  B.  538. 

{t)  Nor  vice  versa.  Grew  v.  Burditt,  9 
Pick.  2G5 ;  Snow  k.  Conant,  8  Verm. 
308  ;  Cummins  v.  Williams,  5  J.  J.  ilarsh. 
384  ;  Banton  v.  Hoomes,  1  A.  K.  Marsh. 
19  ;  Harbin  v.  Leyi,  6  Ala.  399.  In  an 
action  against  an  executor  to  recover  a 
legacy  given  to  the  plaintiff's  wife,  the  ex- 
ecutor may  set  off  a  bond  given  by  the 
plaintiff'  himself  to  the  testator  in  his  life- 
time. Bowman's  Appeal,  3  Watts  &, 
Serg.  349. 

[u]  Thomas  ?'.  Hopper,  5  Ala.  442. 

(v)  Paynter  J'.  Wall<:er,  Bull.  N.  P.  179. 
In  an  action  by  husband  and  wife  for  a 
legacy  left  to  the  wife  "  for  her  own  use," 
the  executor  cannot  set  off  a  debt  due 
from  the  husband  to  the  testator  in  his 
lifetime.  Jamison  v.  Brady,  6  S.  &  R. 
466.  Otherwise  if  the  legacy  is  given  to 
the  wife  not  to  her  separate  use.  Low- 
man's  Appeal,  3  Watts  &  S.  349.  Neither 
can  the  husband's  debt  be  set  off  against 


the  wife's  distributive  share  of  her  father's 
estate,  when  the  parties  have  been  di- 
vorced ;  and  although  such  divorce  was 
after  the  intestate's  death.  Fink  v.  Hake, 
6  Watts,  131.  In  a  suit  by  husband  and 
wife  for  rent  of  the  wife's  premises,  the 
defendant  may  set  off  a  demand  against 
the  husband  alone.  Ferguson  v.  Lothrop, 
15  Wend.  625.  But  see  Naglee  v.  Inger- 
soU,  7  Penn.  St.  185,  where  it  was  held 
that  a  debt  duo  by  a  husband,  or  one 
which  he  had  agreed  to  pay,  could  not  be 
set  off  against  a  claim  for  rent  due  to  his 
wife's  separate  estate,  although  she  had 
authorized  him  to  receive  the  rents  with- 
out accounting. 

(iv)  Burrough  v.  Moss,  10  B.  &  C.  558 ; 
Wood  v.  Akers,  2  Esp.  594. 

{x)  The  decisions  are  uniform  that  a 
joint  debt  cannot  be  set  off  against  a  sep- 
arate debt,  nor  vice  versa.  Woods  v.  Car- 
lisle, 6  N.  H.  27  ;  Walker  «.  Leighton,  11 
Mass.  140  ;  Howe  v.  Sheppard,  2  Sumner, 
409  ;  M'Dowell  v.  Tyson,  14  S.  &  R.  300  ; 
Bil)l)  V.  Saunders,  2  JBibb,  86  ;  Armistead 
V.  Butler,  1  H.  &  M.  176 ;  Palmer  v.  Green, 
6  Conn.  14  ;  Emerson  v.  Baylies,  19  Pick. 
59 ;  Warren  v.  Wells,  1  Met.  80.  And 
sec  Grant  o.  Royal  Exch.  Ass.  Co.  5  M. 
&  S.  439.  If  there  is  an  express  cu/reeinent 
wdth  a  person  dealing  with  a  firm,  that 
the  del  its  severally  due  from  the  members 
of  the  firm  to  that  person  shall  be  set  off 
against  any  demands  which  the  firm  may 
have  jointly  on  him,  such  agreement  is 
binding,  and  the  set-off  may  be  allowed. 
Kinncrly  v.  Hossack,  2  Taunt.  170 ;  Hood 
V.  Riley,  3  Green,  127.  See  Lovel  v. 
Whitridge,  1  McCord,  7  ;  Eyernghim  v. 
Ensworth,  7  Wend.  326.  So  if  the  sur- 
viving partner  sue  for  a  debt  due  the  firm, 
the  defendant  may  set  off  a  debt  due  from 
such  a  partner  alone,  Holbrook  v.  Lackey, 
13  Met.  132.  But  see  Meader  v.  Scott,  4 
Verm.  2G;  Lewis  v.  Culbertson,  11  S.  & 
R.  48. 
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It  sometimes  happens  that  a  demand  may  be  set  off,  due 
from  the  person  actually  and  beneficially  interested  in  the  suit, 
although  it  is  brought  for  his  benefit  by  one  who  has  the  legal 
interest,  and  is  therefore  plaintiff  of  record,  but  has  no  other  ■ 
interest,  (y) 

*If  there  is  more  than  one  defendant,  neither  one  can  set  off 
a  demand  due  to  himself  alone,  but  all  may  set  off  demands 
due  to  all  jointly.  Nor  can  a  single  defendant  set  off  a  debt  due 
to  him  from  a  part  only  of  two  or  more  plaintiffs,  (z) 

No  demand  can  be  pleaded  in  set-off,  unless  it  be  reasonably 
certain.  But  by  this  is  meant  to  exclude  only  those  cases  in 
which  a  jury  must  determine  the  amount  of  damages  by  their 
own  estimate  or  opinion,  and  not  by  mere  calculation,  if  they 
find  the  claim  valid.  In  general,  demands  may  be  set  off,  which 
are  for  liquidated  damages,  meaning  thereby  when  their  amount 
is  specific,  or  is  directly  and  distinctly  ascertainable  by  calcu- 
lation; and  also  all  those  which  usually  may  be  sued  for  and 
recovered  under  the  common  counts,  (a) 


iy)  See' Campbell  v.  Hamilton,  iWasli 
C.  C.  K.  92.     But  see  infra,  nn.  (n),  (o) 

{z)  Eoss  V.  ICnight,  4  'N.  H.  B.  236 
Henderson  v.  Lewis,  9  S.  &  R.  379 
Banks  v.  Pike,  15  Maine,  268  ;  Fuller  v. 
Wright,  18  I'ick.  403;  Watson  v.  Hen- 
sel,  7  Watts,  344 ;  Archer  v.  Dunn,  2 
Watts  &  Serg.  327 ;  Tramraell  v.  Harrell, 
4  Pike,  602 ;  Jones  v.  Gilreath,  6  Iredell, 
338  ;  Vose  v.  Philbrook,  3  Story,  335.  The 
statutes  in  some  States  are  different.  But 
in  an  action  against  principal  and  surety, 
for  the  default  of  the  principal,  a  debt  from 
the  plaintiff  to  the  principal  alone  has  in 
some  cases  been  allowed  to  be  set  off. 
.Brundridge  v.  Whitecomb,  1  Chip.  180; 
Crist  V.  Brindle,  2  Eawle,  121.  See 
Lynch  v.  Bragg,  13  Ala.  773  ;  Mahurin  v. 
Pearson,  8  N.  H.  E.  539  ;  Prince  v.  Ful- 
ler, 34  Mpine,  122.  And  such  was  the 
civil  law.  2  Story's  Eq.  Jur.  s.  1442.  But 
see  Warren  v.  Wells,  1  Met.  80 ;  Walker 
V.  Leighton,  11  Mass.  140.  So  where  .a 
tax  collector  gives  a  joint  and  several  bond 
to  a  town,  with  sureties,  and  then  sues  the 
town  in  his  own  name,  on  an  order  of  the 
town  fo  him,  the  town  may  set  off  money 
which  the  plaintiff  has  received  and  not 
paid  over,  in  breach  of  his  bond.  Donel- 
Eon  V.  Colerain,  4  Met.  430. 

(a)  This  rule  arises  from  the  words  of 
the  statute,  before  cited,  that  a,  set-off  is 


allowed  in  caries  of  mutual  dcUs,  i.  e., 
claims  in  the  nature  of  a  debt ;  and  the 
same  rule  is  appUed  to  both  parties.  For 
if  the  suit  is  brought  not  for  a  debt,  but  for 
unliquidated  damages,  no  defence  of  set- 
off can  lie  alloweil.  Hardcastle  v.  Nether- 
wood,  5  B.  &  Aid.  93,  which  was  an 
action  for  not  indemnifying  the  plaintiff 
for  paying  the  defendant's  own  proper 
delit ;  Hutchinson  v.  Ecid,  3  Camp.  329, 
fornot  acccptin^a  bill  of  exchange  ;  Birch 
V.  Depeyster,  4  Camp.  385,  against  an 
agent  for  not  accounting ;  Gillingham  c. 
Waskett,  13  Price,  434,  for  not  replacing 
stock  according  to  agreement;  Warn  i>. 
Bickford,  7  Price,  550,  for  breach  of  a  cov- 
enant for  quiet  enjoyment;  Attwool  v. 
Attwool,  18  Eng.  Law  &  Eq.  R.  386,  for 
breach  of  a  bond  to  indemnify  generally ; 
Castelli  v.  Boddington,  16  Eng.  Law  & 
Eq.  E.  127,  an  action  on  a,  policy  of  in- 
surance for  an  average  loss.  And  see 
Cope  ;;.  Joseph,  9  Price,  155;  Gordon  v. 
Bowne,  2  Johns.  150;  Osborn  v.  Ether- 
idge,  13  Wend.  339,  a  suit  by  a  tenant 
again.st  his  landlord,  to  recover  costs  of 
the  defence  of  summary  proceedings,  in- 
stituted by  the  latter;  Cooper  v.  Rob- 
inson, 2  Cliitty,  161,  for  not  indemni- 
fjang  plaintiff  from  certain  taxes ;  AVilmot 
V.  Hurd,  11  Wend.  584,  for  breach  of 
warranty  in  the  sale  of  goods ;  Dowd  v. 
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*It  may,  perhaps,  be  doubtful,  when  compensation  for  part 
performance  of  a  contract  may  be  set  off  against  an  action  for 
breach  of  the  contract,  and  when  it  should  rather  be  given  in 
evidence  by  way  of  reduction,  or  when  it  can  only  be  used  as 
the  ground  of  a  cross-action,  (b)  This  must  depend  upon  the 
circumstances  of  the  case,  and  upon  the  provisions  of  the  stat- 
ute in  the  State  where  the  action  is  tried. 

Set-off  should,  however,  be  discriminated  from  reduction,  and 
recoupment ;  to  both  of  which  it  bears  much  analogy,  and  with 
either  of  which  it  may  be  so  mingled  by  the  facts  of  a  case 
as  to  make  it  difficult  to  say  in  which  of  these  forms  the  oppos- 
ing demand  should  be  brought  against  the  plaintiff's  action. 
In  general,  a  defendant  may  deduct  from  the  plaintiff's  claim 
all  just  demands,  or  claims  owned  by  him,  or  payments  made 
by  him,  in  the  very  same  transaction,  or  even  in  other  but 
closely  connected  transactions.  They  must,  however,  be  so 
connected  as  fairly  to  authorize  the  defendant  to  say  that  he 
does  not  owe  the  plaintiff  on  that  cause  of  action,  so  much  as 
he  seeks,  and  not  that  he  ought  not  to  pay  the  plaintiff  so 
much,  because  on  another  cause  of  action  the  plaintiff'  owes 
him.  If  he  can  so  present  and  use  his  claims  he  diminishes 
the  plaintiff's  claim  by  way  of  reduction,  (c)     Recoupment  we 

Faucett,  4  I)c^•.  92,  covenant  for  uncertain  So  to  an  action  by  a  bank,  the  defendant 

damafrcs.     AnA  see  further,  Pettcc  e.  The  cannot  set  off  his  stock  in  the  bank.    Har- 

Tennessee  iManufacturing  Co.,  1    ^^^(.■efl,  per   v.    Calhoun,   7    How.    [Miss.]    203; 

385  ;  Edingtou  v.  Pickle,  id.  122.     More  Whittington  i>.  Farmers  Bank,  5  H.  &  J. 

frc(juent  iUustrations  exist  of  claims  which  489.     Kor  can  he  .set  off  the  bills  of  such 

cannot  be  used  by  a  defendant  liy  way  of  bank.     Hallowell  Bank  v.   Howard,    13 

set-off,  because  they  arc  not  chhts,  within  Mass.  235.     A  note  payable  in  work  can- 

the  statutory  meaning  of  that  word.    Tluts  not  lie  set  off  against  a  demand  payable  in 

it  seems  that  unliquidated  losses  on  a  pol-  cash.     Prathcr   v.   MeEvoy,  7    Missouri, 

icy  of  insurance  cannot  be  made  the  sitb-  598.    In  Massachusetts,  taxes  are  not  the. 

ject  of  set-off.     Thomson  i'.  Redman,  11  subirct   of  set-off.     Peirce   v.    Boston,  3 

M.  &  W.  487  ;  Grant  v.  Uoyal  Exch.  Ass.  Met.  520. 

Co.  5  M.  &  S.  439.     And  see  Cumming         (h)  As  to  the  right  of  the  defendant  to 

V.  Forester,  1  id.  494.     Nor  can  a  claim  reduce  the  plaintiff's  demand  in  the  cases 

for  tortiously  taking  the  defendant's  prop-  mentioned  ante,  p.  35,  n.  (d),  see  the  fol- 

erty  be  setoff.     IIo|ikins  «.  Megrpiire,  35  lowing  cases.     Basteu  r.  Butter,  7  East, 

Maine,  78.     Neither  is  a  breach  of  a  cov-  479  ;  jfamsworth  v.  Garrard,  1  Campb.  38 ; 

enant  for  the  non-delivery  of  goods  accord-  Uenew  v.  DavcreU,  3  id.  451  ;  Mandel  v. 

ing  to  contract  a  suljject  of  set-off.     How-  Steel,  8  M.  &  W.  858;  Heck  v.  Shener,  4  S. 

let  u.   Strickland,   Cowp.   56;  Wright  ji.  &  R.  249  ;  Still ».  Hall,  20  Wend.  51 ;  Hunt 

Smyth,  4  Watts    &    Serg.    527.      Nor  a  r.  The  Otis  Company,  4  Met.  464  ;  McAl- 

breach  of  a  guaranty  i\lieu  the  damages  lister  v.  Reab,  4  Wend.  483  ;  8  id.  109 ; 

are  uncertain.     Morley  e.  Inglis,  4  Bing.  Britton  v.  Turner,  6  N.  H.  481. 
N.  C.   58  ;  Crawford  v.  Stirling,  4   Esp.         (r)  The  difference  bettvcen  allowing  a 

207.     Cu}i1rii  if  the  damages  are  certain,  certain  defence  by  way  of  set-off,  and  by 

Collins  u.  Wallis,    U  J.  B.  Moore,  248.  way  of  reduction  of  damages,  althoufh  not 
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consider  to  belong  rather  to  cases  *where  the  same  contract 
lays  mutual  duties  and  obligations  on  the  two  parties,  and  one 
seeking  remedy  for  the  breach  of  duty  by  the  second,  the  sec- 
ond meets  the  demand  by  a  claim  for  a  breach  of  duty  against 
the  first.  But  the  word  is  of  recent  introduction,  and  is  not 
used  with  uniformity  or  precision,  (d)  The  essential  difference 
between  recoupment  or  reduction  on  the  one  hand,  and  set-off 
on  the  other,  is  that  in  set-off  the  ground  taken  by  the  defend- 
ant is  that  he  may  owe  the  plaintiff  what  he  claims,  but  a  part 
or  the  whole  of  this  debt  is  paid  in  reason  and  justice  by  a  dis- 
tinct and  unconnected  debt  which  the  plaintiff  owes  him. 

It  should  be  remarked  that  a  set-off  is  a  defence  which  the 
defendant  may  use  or  not  at  his  pleasure.  If  he  forbears  doing 
so,  this  in  no  way  impairs  his  right  to  establish  his  claim  by  a 
separate  action,  (e)  It  is,  however,  better  that  it  should  be  set- 
tled by  set-off,  when  that  can  properly  be  done,  because  it  saves 
both  expense  and  time  to  do  this.  And  courts  have  censured 
parties  for  not  pleading  a  demand  byway  of  set-off,  when  there 
was   nothing  to   show  that  it  might  not  have  been  made  per- 

broad  is  yet  clear  and  well  defined.  A  claim,  either  from  part  ]iajTnent,  or  de- 
few  instances  will  illustrate  the  application  fective  perfoi-mance  of  contract  on  the  part 
of  the  principle.  Thus,  in  assumpsit  for  of  the  plaiutiflF,  or  from  any  analogous  fact, 
dyeing  goods,  the  defendant  may,  at  com-  The  same  idea  was  expressed  by  defalk, 
mon  law,  show  that  there  is  a  custom  of  discount,  deduction,  reduction,  and  In 
the  trade  by  which  damages  done  the  actions  of  tort  by  mitigation.  But  proh- 
goods  in  dyeing  shall  be  deducted  from  ably  the  definition  of  the  text  is  the  true 
the  price  of  dyeing.     Bamford  u.  Harris,  and  proper  one,  since  the  word  recouper 

1  Stai-k.  343.  So  a  master  may  show  in  in  the  original  signifies  to  cut  ac/ain,  and 
an  action  by  a  servant  for  his  wages,  tkat  therefore  would  favor  the  definition  aliove, 
the  plaintiff  agreed  to  deduct  therefrom  and  Barbom*  on  set-off  is  in  favor  of  the 
the  value  of  goods  lost  by  his  negligence,  same  use  of  the  term.  It  is  foreign  from 
Le  Loir  v.  Bristow,  4  Campb.  134.  And  the  present  chapter  to  examine  the  doo- 
see  Dobson  v.  Lockhart,  5  T.  R.  133;  trine  of  recoupment  in  .all  its  details. 
Kinnerley  D.  Hossack,  2  Taunt.  170;  Cle-  (c)  Laing  v.  Chatham,  1  Camp.  252; 
worth  u.  Pickford,  7  M.  &  W.  314.  So  Minor  D.Walter,  17  Mass.  237  ;  De  Sylva 
in  an  action  for  work  and  labor  and  mate-  v,  Henry,  3  Port.  132;  Baskerville  v. 
rials,  the  defendant  may  show  without  Brown,  2  Buit.  1229 ;  Himes  v.  Barnitz, 
pleading  any  set-off,  that  he  supplied  part  8  Watts,  39  ;  Garrow  v.  Carpenter,  1 
of  the  materials  himself.  Newton  v.  For-  Port.  359.  The  civil  law  was  different.  2 
ster,  12  M.  &  W.  772  ;  Turner  v.  Diaper,  Story's  Eq.  Jur.  §  1440.     In  some  states 

2  Mann.  &  Gr.  241.  And  see  Dale  v.  a  defendant  cannot  set  off  a  claim,  on 
SoUett,  4  Burr.  2133.  which  a  suit  is  then  pending  in  his  favor. 

(d)  The  doctrine  of  recoupment,  or  re-  Lock  !>.  Miller,  3  Stew.  &,  Porter,  13.     In 

couper,  as  it  was  formerly  termed,  is  not  a  others  the  contrary  has  been  held.     Stroh 

new  one  in  the  common  law,  although  it  v.  Uhrich,  1  Watts  &  Serg.  57.     Neither 

was  formerly  used  in  a  different  sense  can  the  plaintiff  file  a  counter  set-off  to  the 

from  that  alluded  to  in  the  text.     It  was  ,  defendant's  set-gff.     Hudnall  v.  Scott,  2 

formerly  used  to  signify,  as  it  is  now  in  Ala.   669 ;  Ulrich  v.  Berger,  4  Watts  & 

many  courts,  and  decisions,  a  right  of  de-  Serg.  19. 
duction  from  the  amount  of  the  plaintiff's 
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fectly  available  to  the  defendant  in  *that  way.  For  set-off  is  in 
the  nature  of  a  cross-action,  and  is  substituted  for  that,  for  the 
very  purpose  of  preventing  unnecessary  litigation.  Therefore, 
also,  only  those  demands  can  be  set  oif  for  which  an  action 
might  be  brought  by  the  defendant,  and  sustained.  If  it  be 
barred  by  the  statute  of  limitations,  or  otherwise  defeasible,  it 
cannot  be  set  off.  (/) 

A  debt  is  not  properly  a  subject  of  set-ofF,  unless  it  existed 
when  the  plaintiff  brought  his  action  and  at  that  time  belonged 
to  the  defendant;  but  it  may  have  become  the  defendant's 
after  the  cause  of  action  accrued  to  the  plaintiff  And  it  must 
be  due  to  the  defendant  when  pleaded,  and  this  should  be  al- 
leged, (g) 

An  agreement  to  pay  a  debt  in  cash,  or  in  any  specific  way, 
or  even  an  express  negative  of  set-off,  does  not,  in  general,  de- 
prive the  defendant  of  paying  it  by  setting  off  a  debt  due  to 
himself,  (h) 

One  who  buys  goods  of  a  factor,  as  such,  and  is  sued  for  the 
price  by  the  real  owner,  cannot  set  off  a  debt  due  from  the  fac- 
tor ;  (i)  but  he  may  if  the  factor  sell  the  goods  as  his  *own,  with 

(/)  Chappie  V.  Durston,  1  Cr.  &  J.  1 ;  East,  375 ;  Richards  v.  James,  2   Exch. 

Gilchi-ist  V.  Williams,  3  A.  K.  Marsh.  235  ;  471  ;  Rogcrson  c.  Ladhrukc,  1   Ring.  93  ; 

Williams  i\  Gilchrist,  3  Bibb,  49 ;  Turn-  Carpenter  u.  Butterfield,   3   Johns.   Cas. 

bull  r.  Strohecker,  4  MeCord,  210;  Jacks  145;    JctF.    Co.  Bank   v.    Chajiman,    19 

V.    Moore,    1    Ycates,    391.     And  a  debt  Johns.  3-22  ;   Braithwaite    v.  Coleman,  4 

discharged  by  bankruptcy  or  insolvency  Key.  &  Man.  654;  Stewart  v.  V.  S.  Ins. 

cannot  be  the  subject  of  a  set-otf.     Eraneis  Co.  9  Watts,  126  ;  Morrison  j'.  Moreland, 

V.  DodsOTirth,  4  C.  B.  202.     Ncitlier  can  15  <?.  &  R.  61  ;  Huling  r.  Hugg,  1  W.  & 

a  claim  wliich  the  court  would  not  have  S.  418;  Edwards  v.  Temple,  2"Harring. 

jurisdiction  to  try,  if  an  action  had  been  322  ;  Carprewi'.  Canavan,4  How.  (Miss.) 

brought  upon  it,    ho   allowed   in  set-off'.  370.     And  if  the  defendant  claims  to  set 

Piecpiet   r.    Corinick,    Dudley,    20.     Nor  off  the  plaintiff 's  note,  which  has  been  in- 

a  del)t,  the  collection  of  which  has  been  dorsed  to  him,  he  must  show  that  it  came 

enjoined  in  Chancery.     Key  v.  Wilson,  3  to  him  before  the  plaintiff's  suit  was  com- 

Humph.  405.     Nor  a  note  which  the  dc-  menced.     Jeff.  Co.  Bank  t'.  Chapman,  19 

fendant  holds,  but  whicii  he  cannot  sue  in  Johns.  322  ;  Kelly  r.  Garrett,  1  Gilm.  649. 

his  oii-ii  iiiiiiii:,  as  a  note    not  negotiable.  Money  paid  by  the  defendant  as  surety  for 

Bell   V.  Ilorton,    1  Ala.  413;    Corcjw   r,  the  plaintiff' (;/?«•  (u//oh  trou(;/i«,  but  on  an 

Northrup,  5  Ala.  367.     Nur  a  bond  which  obligation  entered  into  before,  cannot  be 

has  been  cancelled,  but  by  mistake.    AVil-  setoff'.     Cox  f.  Cooper,  3  Ala.  256. 
liams  c.  Craiy,  5  Cow.  368.     The  maker         (h)  Lochmere  v.  Hawkins,  2  Esp.  626  ; 

of  a  note  payalile  to  A  B  or  bearer,  cannot  M'Gillivray  v.  Simson,  2  C.  &  P.  320  ;  9 

set  off  iigainst  one  who   sues   as  bearer,  1).  &  R.  35;  Loudon  )•.  Tift'any,  5  Watts 

any  claim  against  A  B  or  other   person  &  S.  367  ;  Baker  v.  Brown,  10  Missouri, 

except  tlie  ]ilaintiff.     Parker  v.  Kendall,  396. 
3  Vermiait,  540.                 .  (i)  Browne  v.  Robinson,  2  Caincs'  Cas. 

(cj)  Hardy   v.    Corlis,    1    Foster,   356 ;  in   Error,   341  ;     Gordon   v.    Church,    2 

Dcndy  v.  Powell,  3  M.  &  W.  442 ;  Evans  Caincs,  299  ;  Fish  j'.    Kempton,  7  C.  B. 

V.  Prosscr,  3  T.  R.  186 ;  Eland  v.  Karr,  1  687 ;  Jaryis  v.  Chappie,  2  Chitty,  387. 
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a  right  to  do  so,  and  the  buyer  does  not  know  that  they  are  not 
his  own.  (j)  But  he  cannot  set  off  a  debt  due  to  him  from  the 
principal,  if  the  factor  has  a  lien  on  the  goods,  even  if  the  prin- 
cipal be  mentioned  at  the  sale,  (k)  And,  if  before  they  are  de- 
livered, or  any  payment  made,  the  buyer  is  notified  that  they 
belong  to  a  third  person,  he  cannot  set  oif  against  an  action  by 
that  person,  a  debt  due  to  him  from  the  factor.  (I)  A  broker, 
being  one  to  whom  goods  are  not  intrusted,  and  who  usually 
and  properly  sells  in  the  name  of  his  principal  and  who  is  un- 
derstood to  be  only  an  agent,  whether  he  sells  in  his  own  name 
or  not,  stands  only  on  the  footing  of  an  agent,  (to)  And  if 
an  action  be  brought  by  an  agent  in  his  own  name  for  a  debt 
due  to  his  principal,  the  defendant  may  set  oft' a  debt  due  from 
such  principal,  (w)     *In  general,  if  an  agent  be  permitted  by  his 


(j)  CaiT  V.  Hinchliff,  4  B.  &  C.  547 ; 
Stracey  v.  Deey,  7  T.  R.  361,  note ;  Pur- 
chell  V.  Salter,  1  Q.  B.  197.  And  see 
George  v.  Clagett,  7  T.  R.  359  ;  Rabone 
V.  Williams,  id.  360,  note ;  Pigeon  v. 
Osborn,  12  Ad.  &  El.  715;  Parker  v. 
Donaldson,  2  Watts  &  S.  9 ;  Gardner  v. 
AUen,  6  Ala.  187  ;  Sims  v.  Bond,  5  B.  & 
Ad.  389  ;  Waring  v.  Favenck,  1  Campb. 
85  ;  Westwood  v.  Bell,  Holt's  N.  P.  R. 
124. 

(yfc)  Hudson  v.  Granger,  5  B.  &  Aid.  27; 
Drinkwater  v.  Goodwin,  Cowp.  251.  But 
If  the  factor  has  parted  with  the  goods  and 
lost  his  lien,  the  purchaser  may  set  off  his 
«deht  against  the  principal.  Coppin  v. 
Craig,  7  Taunt.  243  ;  Coppin  v.  Walker, 
id.  237. 

[1)  1  Har.  &  Edw;  N.  P.  356  ;  Barbour 
on  Set-oif,  136;  Rabone  v.  WiUiams,  7 
T.  R.  360,  li. 

(m)  Wilson  v.  Codman,  3  Cranch,  193; 
Atkinson  v.  Teasdale,  1  Bay,  299  ;  God- 
frey I'.  Forrest,  id.  300. 

(n)  Royceu.  Barnes,  11  Met.  276.  This 
doctrine,  however,  is  repudiated  by  the 
late  English  case  of  Isberg  v.  Bowden,  22 
Eng.  Law  &  Eq.  551 .  That  was  an  action 
for  freight  due  under  a  charter-party. 
Plea,  that  the  plaintiff  entered  into  the 
charter-party  as  master  of  the  ship,  and 
for,  and  on  behalf  of,  and  as  agent  for  M. 
the  pwner;  that  the  plaintiff  never  had 
ajiy  beneficial  interest  in  the  charter,  or 
any  lien  on  the  freight,  and  that  he  brought 
tlie  action  solely  as  agent  and  trustee 
for  M.,  and  that  M.  was  indebted  to  the 
defendant  in  a  certain  amoimt,  which  the 
defendant  offered  to  set  off.     Hdd,  on  de- 


murrer, that  the  statute  of  set-off  did  not 
apply,  ihiriin,  B.,  in  delivering  the  judg- 
ment of  the  court,  said :  "It  was  contend- 
ed, on  behalf  of  the  plaintiff,  in  support  of 
the  demurrer,  that  the  plea  was  bad  at 
common  law,  and  could  only  be  supported 
by  vu'tue  of  the  statute  of  set-off,  and  that 
inasmuch  as  the  plaintiff  in  the  action  was 
not  the  debtor  to  the  defendant,  the  case 
was  not  within  the  statute.  It  was  ad- 
mitted, on  the  other  hand,  that  the  plea 
was  bad  at  common  law,  but  contended 
that  the  statute  had  received  a  construc- 
tion in  several  cases  which  wei-e  cited,  and 
to  which  we  shall  presently  rcCer,  and  that 
upon  such  construction  the  plea  could  be 
maintained.  The  statute  enacts,  'that 
where  there  are  mutual  debts  between  the 
plaintiff  and  the  defendant,  one  deirt  may 
be  set  against  the  other.'  This  is  the  whole 
enactment  as  applicable  to  the  present  case, 
and  upon  its  true  construction  the  ques- 
tion depends.  If  the  words  of  the  statute 
had  been  that  where  there  were  '  mutual 
debts  the  one  might  be  set  against  the 
other,'  the  argument  for  the  defendant 
would  have  had  more  weight ;  but  these 
are  not  the  only  words,  for  the  debts  are 
to  be  mutual  debts  between  the  plaintiff 
and  the  defendant,  and  there  is  no  debt 
here  due  from  the  plaintiff  at  all ;  and  ex- 
cept the  words  '  between  the  plaintiff  and 
the  defendant '  can  be  excluded,  the  plea 
cannot  be  maintained.  In  support  of  his 
view,  the  defendant's  counsel  cited  the 
case  of  Coppin  v.  Craig,  where  a  plea,  in 
substance  the  same  as  the  present,  was 
pleaded.  The  plea  was  not  demurred  to, 
and  its  validity  or  non-vaUdity  in  point  of 
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principal  to  act  as  if  he  were  the  principal  and  not  an  agent, 
one  dealing  with  him,  and  supposing  him  to  be  a  principal, 
acquires  the  same  rights,  and  among  these  the  right  of  set-off, 
which  he  would  have  if  the  agent  were  a  principal;  nor  can  he 
be  subsequently  deprived  of  these  rights  by  the  coming  in  of  a 
third  party  who  was  a  stranger  to  him  in  the  original  trans- 
action. 

*When  an  action  is  brought  by  or  against  a  trustee,  in  that 
capacity,  money  due  to  or  from  the  cestui  que  trust,  may  be 
set  ofl';  for  it  will  be  considered  that  the  party  in  interest,  and 
not  merely  the  party  of  record,  is  the  one  by  whom  or  against 
whom  the  set-ofF  should  be  made,  (o) 


law,  scums  never  to  have  been  considered 
at  all,  and  the  matter  decided  by  the  court 
was  ciuitc  collateral  to  the  present  qncs- 
tion ;  so  also  a  case  of  Jarvis  p.  Chappie, 
where  a  similar  pica  was  pleaded,  was 
also  relied  on.  Tliis  was  an  action  by  an 
auctioneer,  for  goods  sold  and  delivered, 
and  the  defendant  pleaded  that  the  plain- 
tiff sold  as  agent  for  one  Tappinger,  who 
was  indeiitcd  to  the  defendant,  which  debt 
was  pleaded  as  a  set-off.  The  plaintiff  re- 
plied, that  the  goods  were  not  the  goods 
of  Tappinger,  and  were  not  sold  by  the 
plaintiff  as  his  agent,  npon  which  issue 
was  joined.  The  plaintiff  was  nonsuited 
at  the  trial,  and  the  application  to  the 
court  was  to  set  aside  this  nonsuit.  It  is 
at  oiirc,  therefore,  obvious  that  the  present 
question  could  not,  by  possibility,  have 
arisen  under  such  circumstances.  The 
case  of  CaiT  v.  Hinchliff,  and  several 
other  cases  decided  on  the  same  principle, 
were  also  f-itcd.  It  is  quite  true  that  there 
are  expressions  in  the  judgment  of  the 
learned  judges  in  that  case  which  seem  to 
support  tlie  ar;;ument  for  the  defendant ; 
but  the  real  gi'ound  upon  wliich  that  and 
tlie  other  cases  decided  on  the  same  point 
proceeded  is,  that  where  a  princijjal  per- 
mits an  agent  to  sell  as  apparent  ]u-ineipal, 
and  afterwards  intervenes,  the  buyer  is 
entitled  to  be  jdaced  in  the  same  situation 
at  the  time  of  the  disclosure  of  tile  real 
princi])al,  as  if  the  agent  had  been  the 
real  contracting  party,  and  is  entitled  to 
the  same  defence,  whether  it  be  by  com- 
mon law  or  i>y  statute,  payment  or  set-off, 
as  he  was  entitled  to  at  that  time  against 
the  agent,  the  app.arent  principal.  The 
eases  of  ( 'aiT  r.  Hinehlift,  George  v.  Chig- 
ett,  7  Term  Eep.  359,  and  Rabonc  v.  Wil- 
liams,   id.  360,   n.,  are  all  explained  on 
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that  principle  in  Tucker  v.  Tucker.  By 
this  ease,  and  that  of  Wake  v.  Tinkler,  and 
Lane  v.  Chandler,  referred  to  in  7  East, 
154,  the  cases  of  Bottomley  v.  Brooke, 
and  Eudge  v.  Birch,  must  be  considered 
as  entirely  oven-uled,  and  the  case  of 
Tucker  v.  Tucker  goes  far  to  show  that 
the  statute  of  set-off  is  confined  to  the 
legal  debts  between  the  parties,  the  solo 
object  of  the  statute  being  to  prevent  cross- 
actions  between  the  same  parties.  The 
case  of  Stackwood  i\  Dunn  was  cited  on 
behalf  of  the  defendant.  It  is  enough  to 
say  that  this  case  goes  much  beyond  that. 
In  that  case  it  seems  to  have  been  ruled  that 
the  demurrer  having  confessed  the  truth  of 
the  pleas,  the  set-off  was  to  be  allowed 
between  the  parties.  The  cases  cited  in 
Story  on  Agency,  p.  361,  sect.  409,  as  • 
the  authority  for  what  is  there  said,  .are 
those  already  adverted  to  from  7  Taunton, 
237  and  243,  and  shown  not  to  support 
the  general  proposition.  In  this  case  the 
plairitiff  was  the  party  whom  the  defend* 
ant  agreed  to  pay,  and  we  think  that, 
looking  at  the  plain  words  of  the  statute, 
we  best  give  effect  to  the  true  rale  now 
adopted  by  all  the  courts  at  Westminster  for 
its  construction,  by  holding,  that  inasmuch 
as  the  debts  are  not  mutual  debts  between 
the  plaintiff  and  the  defendant,  the  one 
cannot  be  set  off  against  the  other.  This 
is  acting  upon  the  rule  as  to  giving  effect 
to  all  the  words  of  the  statute ;  a  rule 
universally  applicable  to  all  writings,  and 
which  we  think  ought  not  to  be  depaited 
from,  except  upon  very  clear  and  strong 
grounds,  which  do  not,  in  our  opinion, 
exist  in  this  case." 

(o)  Campbell  v.  Hamilton,  4  "Wash.  C. 
C.  R.  92 ;  Sheldon  v.  Kendall,  7  Cush. 
217.     See    Barrett    v.   Barrett,  8  Pick. 
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Set-off,  it  has  been  said,  is  in  the  nature  of  a  cross-action, 
which  may  be  for  a  larger  amount  than  was  due  on  the  original 
action.  If,  therefore,  the  defendant  files  and  sustains  his  set-off, 
and  the  result  is  not  only  that  he  owes  the  plaintiff  nothing,  but 
that  the  plaintiff  owes  him  a  balance  when  the  mutual  and 
opposing  claims  are  adjusted,  the  defendant  may  have  judgment 
and  execution  against  the  plaintiff,  in  that  action,  for  the  bal- 
ance or  surplus  due  to  him.  (jo) 

Of  the  notice  of  set-off,  which  iftust  depend  much  on  the 
several  statutes  and  the  rules  of  court,  it  is  only  necessary  to 
say,  that  it  must  be  very  precise  and  certain.  For  set-off  is 
in  effect,  as  has  been  often  said,  in  the  nature  of  a  cross-action, 
of  which  the  notice  is  the  declaration,  and  it  should  *be  in  fact 
and  substance,  if  not  in  form,  as  full  and  as  clear  and  definite 
as  a  declaration,  in  order  that  the  plaintiff  may  have  the  same 
opportunity  of  knowing  precisely  what  claim  is  made  against 
him,  that  he  would  have  if  it  were  made  by  an  original  ac- 
tion, (q) 

A  defendant  has  a  right  to  withdraw  his  account  in  set-off,, 
although  this  may  expose  the  plaintiff's  claim  to  the  statute  of 

342.  But  see  Wheeler  v.  Eaymond,  5  and  the  remarks  of  Martin,  B.  In  Hurl- 
Cow.  231,  9  Cowen,  295;  Beale  v.  Coon,  bert  v.  Pacific  Ins.  Co.  2  Sumner,  471, 
2  Watts,  183;  Porter  c.  Morris,  2  Har-  where  the  subject  was  fully  discussed,  it 
ring.  509 ;  President,  &c.  v.  Ogle,  Wright,  was  decided  tliat  where  an  insurance  was 
281 ;  Tucker  v.  Tucker,  4  B.  &  Ad.  745.  effected  by  an  agent,  for  the  benefit  of 
In  this  case  S.  gave  a  bond,  conditioned  whom  it  concerned,  and  the  agent  brought 
for  the  payment  of  money.  The  obligee  an  action  in  his  own  name,  the  Insurance 
made  C.  his  executrix  and  residuary  leg-  Co.  could  not  set  off  a  debt  duo  them 
atee,  and  died.  C.  proved  the  will,  as-  from  the  agent  in  his  own  right.  Wil- 
sented  to  the  bequest,  and  died,  not  hav-  liams  v.  Ocean  Ins.  Co.  2  Met.  303,  is  to 
ing  fully  administered,  leaving  E.  execu-  the  same  effect. 

trix  of  the  executrix  C,  in  trust  for  her  {p)  In  England  this  cannot  be  done, 

(B.'s)  own  benefit.     A  sum  due  on  the  but  the  defendant  must  bring  his  action 

bond  in  the  first  testator's  time  remained  for  the  surplus.     HenneU  i<.  Eairlamb,  3 

unpaid.     C,  during  her  lifetime,  in  con-  Esp.  104.   But  in  America,  such  a  course 

Bideration  of  a  marriage   about   to   take  is  "common.     Good   v.    Good,  9   Watts, 

place  between  her  and  the  father  of  S.,  567;  Cowser  d.  Wade,  2Brev.  291.   And 

gave  a  bond  to  a  trustee,  conditioned  for  the  plaintiff  cannot  file  any  counter  set- 

a  payment  of  a  sum  of  money  to  the  use  off.  Hall  v.  Cook,  1  Ala.  629  ;  nor  dis- 

of   S.,  if  C.  should  marry  and   survive  continue  his   action,   Eiley  v.  Carter,  3- 

her  intended  husband.     She   did  marry  Humph.   230.    A  defendant   cannot  file 

and  svirvive  him,  and  the  money  not  hav-  the  same  account  in  set-off  to  two  sepa- 

ing  been  paid  in  her  lifetime,  the  trustee's  rate  actions  by  the  same  plaintiff.     Chase 

executor  sued  E.,  the  executrix  of  C,  v.  Strain,  15  N.  H.  E.  535. 

upon  that  bond.   Held,  that  in  this  action  (?)   See  Barbour  on  Set-off.     Babbing- 

the  claim  of  B.  upon  S.'s  bond  could  not  ton  on  Set-off,  6  Law  Lib. 
be  set  off.     See  Isberg  v.  Bowden,  ante, 
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limitations,  by  the  absence  of  all  other  evidence,  of  any  mutual 
and  open  accounts,  (r) 


SECTION    XII. 

OF  ILLEGAL   CONTEACTS. 

We  have  already  spoken  of  illegal  Contracts  in  connection 
with  other  subjects,  and  especially  of  an  illegal  consideration,  in 
our  first  volume.  We  would  add  here,  that  as  all  contracts 
which  provide  that  any  thing  shall  be  done  which  is  distinctly 
prohibited  by  law,  or  morality,  or  public  policy,  are  void,  (s)  so 
he  who  advances  money  in  consideration  of  a  promise  or  under- 
taking to  do  such  a  thing,  may,  at  any  time  before  it  is  done, 
rescind  the  contract,  and  prevent  the  thing  from  being  done,  and 
recover  back  his  money,  (t)  But  it  would  seem  *obvious  that 
if  he  delays  rescinding,  until  his  rescission  is  inoperative,  and  the 
thing  will  still  be  done,  although  the  contract,  at  the  time  of 


(r)  Theobald!;.  Colby,  35  Maine,  179  ; 
Muirheatl  v.  Kirkpatrick,  5  W.  &  S.  506 ; 
Gary  v.  Bancroft,  14  Pick.  318. 

{$)  This  principle  is  embodied  in  the 
maxim,  ex  turpi  causa,  non  oritur  actio. 
No  principle  is  better  settled  in  the  law, 
as  the  following  among  many  other  au- 
thorities show.  Shiffner  v.  Gordon,  12 
East,  304 ;  Belding  v.  Pitkin,  2  Gaines, 
149 ;  Springfield  Bank  v.  Menick,  14 
Mass.  322 ;  Russell  v.  De  Grand,  15 
Mass.  39 ;  Wheeler  v.  Russell,  17  Mass. 
281;  Allen  ;;.  Rescous,  2  Lev.  174; 
Fletcher  u.  Harcot,  Hutton,  56 ;  Holman 
V.  Johnson,  Gowp.  343  ;  Gaslight  Co.  v. 
Turner,  7  Scott,  779;  Welherell  w.  Jones, 
3  B.  &  Ad.  221 ;  Fivaz  v.  NichoUs,  2  C. 
B.  501 ;  Simpson  v.  Bloss,  7  Taunt.  246. 

(t)  Thus,  in  White  v.  The  Pranklin 
Bank,  22  Pick.  181,  where,  upon  the 
deposit  of  money  in  a  bank,  the  depositor 
received  a  book  containing  the  cashier's 
certificate  thereof,  in  which  it  was  stated 
that  the  money  was  to  remain  in  deposit 
for  a  certain  time,  it  was  hdd,  that  such 
agreement  was  illegal  and  void,  under  the 
Revised  Statutes,  c.  36,  ^  57,  as  being 
a  contract  by  the  hank  for  the  payment  of 
money  at  a  future  day  certain ;  and  that  no 
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action  could  be  maintained  by  the  deposi- 
tor against  the  bank  upon  such  express 
contract ;  but  that  he  might  recover  back 
the  money  in  an  action  commenced  before 
the  expiration  of  the  time  for  which  it 
was  to  remain  in  deposit,  the  parties  not 
being  in  pari  delicto,  and  the  action  being 
in  disaffirmance  of  the  illegal  contract ; 
and  that  such  action  might  bo  maintained 
without  a  previous  demand.  And  the  fol- 
lowing cases  were  relied  upon  as  showing 
that  money  advanced  upon  an  illegal  eon- 
tract  may  be  recovered  back.  Bartlett  v. 
Viuor,  Garth.  252;  Da  Begnis  v.  Armis- 
tead,  10  Bing.  110;  Langton  v.  Hughes, 
1  M.  &  S.  596  ;  Gallini  v.  Laborie,  5  T. 
R.  242;  Springfield  Bank  v.  Merrick, 
14  Mass.  322;  Wheeler  v.  Russell,  17 
Mass.  258  ;  Lacaussade  v.  White,  7  T.  K. 
535 ;  Cotton  v.  Tharland,  5  id.  405  ; 
Smith  V.  Bickraore,  4  Taunt.  474  ;  Scott 
V.  Nesbit,  2  Cox,  183  ;  Piirker  v.  Roches- 
ter, 4  Johns.  Ch.  330  ;  Wheaton  v.  Hib- 
bard,  20  Johns.  290  ;  Fitzroy  v.  Gwillira, 
1  T.  R.  153  ;  Robinson  «.  Bland,  2  Buit. 
1077  ;  Tenant  „.  Elliott,  1  B.  &  P.  3  ; 
Utica  Ins.  Go.  v.  Scott,  19  Johns.  1  ; 
Utica  Ins.  Co.  v.  Bloodgood,  4  Wend. 
652 ;  Utica  Ins.  Go.  v.  Kip,  8  Cow.  20 ; 
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the  rescission,  was  in  form  executory,  it  should  come  under  the 
same  rule  as  an  executed  contract  for  unlawful  purposes  ;  and 
here  the  law,  in  general,  refuses  to  interfere,  but .  leaves  both 
parties  as  they  were ;  (u)  unless  the  case  shows  that  there  is  a 
substantial  difference  between  them ;  the  one  doing  and  the 
other  suffering  the  wrong.  And  in  this  case  the  sufferer  may 
have  a  remedy,  but  not  the  wrongdoer,  (v) 

The  more  important  classes  of  contracts  in  which  the  ques- 
tion of  illegality  has  arisen,  are  contracts  in  restraint  of  mar- 
riage, contracts  in  restraint  of  trade,  contracts  which  violate  the 
revenue  laws  of  foreign  countries,  contracts  which  tend  to  cor- 
rupt legislation,  wagering  contracts,  contracts  in  violation  of 
the  Sunday  law,  and  champerty  and  maintenance.  Contracts 
in  restraint  of  marriage  we  have  already  noticed  in  our  first 
volume,  (w)     The  others  we  shall  consider  briefly  in  this  place. 


1.    0/  contracts  in  restraint  of  trade.  ■  ' 

It  is  not  only  a  defence  to  a  contract  that  it  requires  of  the 
defendant,  or  that  the  defendant  by  it  promised  to  do  an  act 
•which  the  law  forbade  his  doing,  bat  it  may  also  be  a  defence, 
that  by  the  contract  the  defendant  undertook  to  do  what  the 
plaintiff  was  forbidden  by  law  to  ask  of  him.  Generally  these 
two  cases  would  be  the  same  ;  for  it  is  not  often  that  it  is  un- 
lawful to  ask  what  it  would  be  lawful  to  *do.  But  the  distinc- 
tion exists,  and  may  be  well  illustrated  by  certain  contracts 
which  are  called  "  contracts  in  restraint  of  trade,"  and  which 
the  policy  of  the  law  is  said  to  make  illegal  and  void.  If  there- 
fore an  action  be  brought  on  such  a  contract  to  recover  dam- 
ages for  carrying  on  the  trade  which  it  is  agreed  shall.be  aban- 
doned, the  defence  of  illegality  may  be  made.  And  yet  it  is 
certain  that  every  one  is  at  full  liberty  to  abandon  or  to  vary 
his  trade  or  occupation  at  his  own  pleasure.  By  these  contracts, 
which  the  law  makes  void,  such  a  promise  is  made ;  that  is, 


Utica  Insur.  Co.  v.  Cadwell,  3   Wend.  Potts,  7  East,  449 ;  Howson  u.  Hancock, 

296.  8  T.  E.  575. 

(«)  Foote  V.  Emerson,  10  Venn.  338  ;         {v)  See  Wtite  o.  The  Franklin  Bank, 

Dixon  V.  Olrastead,  9  Venn.  310 ;  Pepper  22  Pick.  181. 
</.   Haight,   20   Barb.   429 ;   Lubbock   v.         (w)  See  vol.  1,  pp.  555,  556. 
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one  who  exercises  a  certain  trade,  business,  or^occupation,  prom- 
ises to  abandon  the  same,  and  thereafter  exercise  it  no  more. 

The  history  of  the  law  upon  this  subject  is  somewhat  pecu- 
liar. So  long  ago  as  in  the  times  of  the  Year-Books  the  courts 
frowned  with  great  severity  upon  every  contract  of  this  kind. 
But  after  a  while  this  excessive  aversion  became  much  miti- 
gated. Many  exceptions  and  qualifications  were  allowed. 
These  were  gradually  enlarged,  until  it  became  the  settled  rule 
that  while  a  contract  not  to  carry  on  one's  trade  anywhere  was 
null  and  void,  a  contract  not  to  carry  it  on  in  a  particular  place, 
or  within  certain  limits,  was  good  and  enforceable  at  law. 

If  the  series  of  cases  in  relation  to  this  subject  are  critically 
examined,  {x)  and  considered  in  connection  with  the  *contempo- 


(x)  The  principal  cases  on  this  subject 
are  here  stated  in  chronological  order. 
The  first  reported  case  to  be  found  is  in 
Year-Booli,  2  Hen.  5,  fol.  5,  pi.  26,  (141.5). 
There  a  writ  of  debt  was  brought  on  an 
obligation  by  one  John  Dyer,  in  which 
the  defendant  alleged  the  obligation  in  a 
certain  indenture  which  he  put  fortli,  and 
on  condition  that  if  the  defendant  did  not 
use  his  art  of  a  dyer's  craft,  within  the  city 
where  the  plaintiff,  &c.,  for  a  certain  time, 
to  wit,  for  half  a  year,  the  obligation  to 
lose  its  force  ;  and  said  tliat  he  did  not 
use  liis  art  of  dyer's  craft  within  the  limited 
time,  which  he  averred,  and  prayed  judg- 
ment, &c.  IlnU.  In  my  opinion  you 
might  have  demurred  upon  him,  that  tlie 
obligation  is  void,  inasmuch  as  the  condi- 
tion is  against  the  common  law ;  and  by 
G — ,  if  the  plaintiff  wore  here,  he  should 
go  to  prison  till  lie  paid  a  fine  to  the  king. 
In  Colgate  v.  Bacheler,  Cro.  Eliz.  872,  it 
was  held  that  a  bond  conditioned  to  pay 
£20  if  A.  shall  use  the  trade  of  a  habcr- 
daslier  within  a  certain  time  and  place,  is 
void.  But-in  Kngiis  u.  PaiTOy,  2  Bulstr. 
136,  the  court  declared  that  a  man  may 
be  well  bound  and  restrained  from  using 
his  trade  for  a  time  certain  and  in  a  place 
certain.  See  also,  Jelliet  v.  Broadc,  Noy, 
98,  where  the  court  declared  substantially 
the  same  doctrine.  See  also,  Prugnell  v. 
Gosse,  Alcyn,  67 ;  Clerk  u.  Tailors  of 
Exeter,  3  Lev.  241.  In  Broad  v.  Jollyfe, 
Cro.  Jac.  596  (1621),  the  principle  was 
expressed  thus :  "  Upon  a  valuable  con- 
sideration one  may  restrain  himself  that 
he  shall  not  use  his  trade  in  such  a  par- 
ticular place ;  for  ho  who  gives  that  con- 
sideration expects  the  benefit  of  his  cus- 
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tomers  ;  and  it  is  usual  here  in  London  for 
one  to  let  his  shop  and  wares  to  liis  ser- 
vant wdien  he  is  out  of  his  apprenticeship  ; 
a.s  also  to  covenant  that  he  shall  not  use 
that  trade  in  such  a  shop  or  in  sucli  a 
street ;  so  for  a  valuable  consideration, 
and  voluntarily,  one  may  agree  that  he 
will  not  use  his  trade ;  for  volenti  non  Jit 
injuiia."  But  the  leading  case  on  this 
subject  is  MitcheU  v.  Rcvnolds,  Fort.  296, 
1  P.  Wins.  181.  There  the  condition  o^ 
a  bond  was  tliat  neither  tlie  defendant  nor 
his  assigns  sliould  keep  a  victualling 
house,  or  vend  liquor  therein,  or  in  any 
other  place  within  a  mile  of  Eoseiiiary- 
lane,  during  twenty-one  years  ;  the  con- 
sideration was,  that  the  defendant  had 
assigiicil  his  interest  in  this  house  to  the 
plaintiff'.  It  was  held  that  tlxis  bond  was 
valid,  liecause  grounded  on  a  special  con- 
sideration, set  down  in  the  bond,  wliich 
made  it  a  reasonable  contract ;  but  other- 
wise, if  there  had  been  no  particular  con- 
sideration to  balance  tlic  restraint  of  trade. 
So  a  bond  conditioned  not  to  set  up  trade 
in  any  part  of  Eiighind  is  void,  because 
this  cannot  be  any  advantage  to  the  obli- 
gee, and  serves  only  the  purpose  of  oppres- 
sion. This  was  followed  by  Cheesinan  v. 
Eamby,  Fort.  297,  2  Strange,  739,  where 
tlie  condition  of  a  bond  was  that  the  de- 
fendant sliould  not  set  up  trade  within 
half  a  mile  of  the  plaintiff's  then  dwelling- 
house,  or  any  other  liouse  that  she,  her 
executors  or  administrators,  should  think 
fit  to  remove  to,  to  carry  on  the  trade  of  a 
linen-draper.  The  consideration  ^\as,  that 
the  plaintiff'  was  to  take  the  defendant's 
wife  as  a  hired  servant  to  her,  to  assist  her 
in  the  trade    of  Unen-draper    for    three 
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rary  alterations  in  the  law  or  usage  in  other  respects,  we  cannot 
but  think  that  much  reason  will  be  found  for  *believing  that  the 


years,  without  any  money,  -whereas  she 
did  reasonably  desei-ve  £100  with  such 
servant.  It  was  hdd  that  the  bond  was 
valid ;  because  it  was  grounded  on  a  good 
consideration,  and  did  not  amount  to  a 
general  restraint.  In  Davis  v.  Mason, 
5  T.  R.  118  (1793),  the  same  question 
was  before  the  court.  There,  in  consid- 
eration that  A  would  take  B  as  an  assist- 
ant in  his  business  as  a  surgeon,  for  so 
long  a  time  as  it  should  please  A,  B 
agreed  not  to  practise  on  his  own  account 
for  fourteen  years  within  ton  miles  of  the 
place  where  A  lived,  and  gave  a  bond  for 
this  purpose ;  this  bond  was  held  good  in 
law.  Still  again  in  Bunn  v.  Guy,  4  East, 
190  (1803),  a  contract  entered  into  by  a 
practising  attorney  to  relinquish  his  busi- 
ness and  recommend  his  clients  to  two 
other  attorneys  for  a  valuable  considera^ 
tion,  and  not  to  practise  himself  in  such 
business  within  certain  limits,  and  to  per- 
mit them  to  make  use  of  his  name  in  their 
firm  for  a  certain  time,  but  without  his 
interference,  &c.,  was  holden  to  be  valid 
in  law.  Three  years  aftei-wards,  in  the 
same  court,  in  Gale  v.  Reed,  8  East,  80 
(1806),  the  question  was  presented  in  a 
somewhat  diflferent  form.  By  indenture 
between  A  and  B  and  C  dissolving  their 
partnership  as  rope-makers,  A  and  B  cov- 
enanted to  allow  C,  during  liis  life,  2s.  on 
every  cwt.  of  cordage  which  they  should 
make  on  the  recommendation  of  C  for 
any  of  his  friends  and  connections,  and 
whose  debts  shoiild  turn  out  to  be  good ; 
and  that  A  and  B  should  stand  the  risk  of 
such  debts  incurred,  but  should  not  be 
compelled  to  furnish  goods  to  any  of  C's 
connections  whom  they  should  be  disin- 
clined to  trust.  And  C  covenanted  not  to 
carry  on  the  business  of  a  rope-maker  dur- 
ing his  life  (except  on  government  con- 
tracts) ;  and  that  all  debts  contracted,  or 
to  be  contracted,  in  his  or  their  names, 
pursuant  to  the  indenture,  should  be  the 
exclusive  property  of  A  and  B,  and  that 
C  should,  during  his  life,  exclusively  em- 
ploy'A  and  B,  and  no  other  person,  to 
make  all  the  cordage  ordered  of  him,  by 
or  for  his  friends  and  connections,  on  the 
terms  aforesaid,  and  should  not  employ 
any  other  person  to  make  cordage  on  any 
pretence  whatsoever.  Held,  that  the  cov- 
enant by  C  to  employ  A  and  B  exclu- 
sively to  make  cordage  for  his  friends,  and 
not  to  employ  any  other,  &c.,  A  and  B 
not  being  obliged  to  work  for  any  other 
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than  such  as  they  chose  to  trust,  was  not 
illegal  and  void  as  being  in  restraint  of 
trade  without  adequate  consideration,  for 
the  whole  indenture  must  be  constraed  to- 
gether, according  to  the  apparent  reason- 
able intent  of  the  parties ;  and  the  general 
object  being  only  to  appropriate  to  A  and 
B  so  much  of  C's  private  trade  as  they 
chose  to  give  his  friends  credit  for,  so 
much  only  was  covenanted  to  be  trans- 
ferred, and  C  was  still  at  liberty  to  work 
for  any  of  his  friends  who  were  refused  to 
be  trusted  by  A  and  B,  by  which  con- 
struction the  restraint  on  C  was  only  co- 
extensive, as  in  reason  it  could  only  be 
intended  to  be,  with  the  benefit  to  A  and 
B  ;  and  therefore  the  restraint  on  C  could 
be  no  prejudice  to  public  trade.  And  in 
Hayward  v.  Young,  2  Chitty,  407  (1818), 
it  was  held  that  a  bond  by  an  apothecary 
not  to  set  up  business  mthin  twenty  miles 
is  not  illegal  as  in  restraint  of  ti'ade.  In 
Bryson  v.  Whitehead,  1  Sim.  &  Stuart, 
74  (1822),  the  Vice-Chancellor  of  Eng- 
land, Sir  John  Leach,  said:  "Although 
the  policy  of  the  law  will  not  permit  a 
general  restraint  of  trade,  yet  a  trader  may 
sell  a  secret  of  business,  and  restrain  him- 
self generally  from  using  that  secret.  Let 
the  JIaster,  in  settling  the  deed  which  is 
to  give  effect  to  this  agreement,  introduce 
a  general  covenant  to  restrain  the  use  of 
the  secret  for  twenty  years,  and  a  limited 
covenant,  in  point  of  locality,  as  to  carry- 
ing on  the  ordinary  business  of  a  dyer,  both 
parties  being  willing  that  the  agreement 
should  be  so  modified."  Three  years 
afterwards,  in  Homer  v.  Ashford,  3  Bing. 
322,  the  same  general  principle  and  limi- 
tations were  recognized.  Wickens  v.  Ev- 
ans, 3  You.  &  Jer.  318  (1829),  recognizes 
the  same  general  principles.  And  this 
was  followed  in  the  same  court  in  Young 
V.  Timmins,  1  Cr.  &  Jer.  331  (1831), 
where  an  agreement  in  partial  restraint  of 
trade  was  declared  void  for  want  of  con- 
sideration. And  in  the  same  year  was 
decided  in  the  Common  Pleas  the  impor- 
tant case  of  Homer  v.  Graves,  7  Bing.  735 
(1831).  It  was  there  held,  after  mature 
deliberation,  that  an  agreement  that  de- 
fendant, a  moderately  skilful  dentist, 
would  abstain  from  practising  over  a  dis- 
trict 200  miles  in  diameter,  in  considera- 
tion of  receiving  instructions  and  a  salary 
from  the  plaintitf,  determinable  at  three 
months'  notice,  was  unreasonable  and  void. 
See  further,  Hitchcock  v.  Coker,  1  Nev. 
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law  in  relation  to  these  contracts  grew  out  of  the  English  law 
of  apprenticeship,  to  which  we  have  "already  referred.  By  this 
law  in  its  original  severity,  no  person  could  exercise  any  regular 
trade  or  handicraft  except  after  a  long  apprenticeship,  and,  gen- 
erally, a  formal  admission  to  the  proper  guild  or  company.  If 
he  had  a  trade,  he  must  continue  in  that  trade,  or  have  none. 
To  relinquish  it,  therefore,  was  to  throw  himself  out  of  employ- 
ment ;  to  fall  as  a  burden  upon  the  community ;  to  become  a 
pauper.  And  it  is  not  surprising  that  a  judge  in  the  reign  of 
Henry  5th   should  speak  of  a  promise  to  do  this  in  language 


6  Per.  796  (18.36)  ;  Archer  r.  Marsh,  6 
Ad.  &  El.  959  (1837)  ;  Wallis  v.  Day, 
2  M.  &  W.  273  (1837);  Leighton  c. 
Wales,  3  M.  &  W.  545 ;  Waril  v.  Bvme, 
-5  M.  &  W.  548  (1839) ;  Hinde  v.  Gray,  1 
Mann.  &  Grang.  195  ;  I'roitur  u.  Sart;ent, 
2  Jlan.  &  Gr.  20  (1840) ;  Mallan  v.  Mav, 
11  M.  &  W.  653  (1843) ;  R:mnic  v.  Irvine, 

7  Man.  &  Gr.  969  (1844)  ;  Green  r.  Price, 
13  M.  &  W.  695  (1845),  16  M.  &  W. 
346  ;  Pilkington  r.  Scott,  1 5  M.  &  W. 
657  (1846)  f  NichoUs  /..  Stretton,  10  Q. 
B.  346  (1847);  Pemberton  v.  Vanghan, 
11  Jiir.  411  ;  Hartley  !•.  Cummings,  5  C. 
B.  247  (1847) ;  Saiiiter  f.  Fcr-nson,  7  C. 
B.  716  (1849);  Hastings  v.  Whilley,  2 
Exch.  611  (1848);  Hilton  u.  Eckcrsley 
(1855),  32  E.  L.  &  E.  198.  Where  the 
agi-eement  is  not  to  keep  a  shop  or  prac- 
tise a  trade  within  a  certain  numhcr  of 
miles  of  a  certain  place,  the  shortest  and 
nearest  mode  of  access  is  to  be  the  stand- 
ard of  estimate.  Leigh  r.  Hind,  9  B.  & 
'C.  774  J  Woods  V.  Dennett,  2  Stark.  89. 
The  principal  American  cases  on  tliis  snb- 
ject  seem  to  be  the  following  :  —  Pierce  v. 
Fuller,  8  Mass.  223  (1811 ),  wliere  an  obli- 
gation not  to  ran  a.  stage  lietween  Boston 
and  Prf]\idenec,  a  distance  of  abont  forty 
miles,  in  opposition  to  tlic  plaintiff's 
stage,  was  held  to  he  valid,  ha\  ing  been 
made  for  a  reasonable  and  good  considera- 
tion. This  was  foUoivcd  by  PerkiTLS  u. 
Dyman,  9  Mass.  522  (1813).  Pour  years 
after,  the  general  princi|jle  as  stated  in  the 
text  was  recognized  ami  adopted  in  Pyke 
V.  Thomas,  4  Bibb,  486.  In  1823,  the 
question  came  again  before  the  Supremo 
Court  of  Massachusetts  in  Stearns  i\  Bar- 
rett, 1  Pick.  443,  and  the  eases  in  tlio  8th 
and  9th  Mass.  above  cited,  wore  confirmed. 
The  same  court  held  in  1825  (Palmer  v. 
Stebbins,  3  Pick.  188),  that  a  bond  condi- 

,  tioned  that  the  obligor  shall  give  the  obli- 
gee  all   the   freighting  of   the    obligor's 
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goods  up  and  down  the  Connecticut,  at 
the  customary  price,  to  bo  paid  in  goods 
at  the  usual  price,  and  that  he  shall  not 
encourage  any  other  boatman  to  compete 
with  the  oliligee  in  the  business  of  boating, 
is  not  void,  as  being  in  restraint  of  trade, 
and  is  founded  on  a  sufficient  considera^ 
tion.  The  case  of  Nobles  c.  Bates,  7 
C<jwcn,  307  (1827),  seems  to  have  been 
the  next  tfiucliiiig  this  question.  There 
the  agreement  was  not  to  carry  on  a  cer- 
tain trade  "  within  twenty  miles  of  a  cer- 
tain stand."  The  agreement  was  held 
binding,  the  court  observing:  "A  bond 
or  promise  upon  good  consideration,  not 
to  exercise  a  trade  for  a  limited  time,  at  a 
particular  place,  or  within  a  particular 
parish,  is  good.  But  where  it  is  general 
not  to  exercise  a  trade,  throughout  the  king- 
dom, it  is  bad,  though  founded  on  good 
consideration,  as  being  a  too  unlimited  re- 
straint of  trade;  anil  operating  .oppres- 
si\'cly  upon  one  party,  without  being  of 
an\'  lionelit  to  cither."  Again,  in  Pierce 
i\  'Wooilward,  6  Pick.  206  (1828),  the  de- 
fendant sold  the  plaintiff  a  grocery  store, 
and  verhaVg  agreed  not  to  carry  on  the 
same  kind  of  bn.iiness  within  a  "certain 
limited  distance  in  the  city  of  Boston." 
It  was  held  that  it  was  a  sufiBcient  consid- 
eration for  such  agreement  if  the  plaintiff 
was  tliereliy  induced  to  make  the  purchase, 
and  that  this  might  be  shown  by  parol, 
although  the  deed  was  silent  about  any 
such  consideration.  The  next  case  in 
point  of  time  was  ^Vlger  r.  Thacher,  19 
Pick.  51  (1837),  for  which  see  next  note. 
And  see  Vickery  r.  AVelch,  19  Pick.  523. 
The  whole  suliject  was  examined  at  much 
length  by  Branson,  J.,  in  the  snl)sequent 
case  of  Cliai>[iel  v.  Brockway,  21  Wend. 
157  (1839).  Sec  further,  Ross  v.  Sadg- 
beer,  21  Wend.  16G;  Jarvis  v.  Pock,  1 
HofF.  Ch.  479  (1840) ;  Bowser  v.  Bliss,  7 
Blackf.  344  (1845). 
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which  would  now  be,  because  indecorous,  impossible.  But  this 
ancient  severity  of  the  law  of  apprenticeship  abated ;  and  as 
this  severity  gradually  relaxed,  it  will  be  seen  that  contracts 
"  in  restraint  of  trade  "  were  treated  with  less  and  less  of  dis- 
favor, until  the  present  rule  became  established. 

In  the  application  of  this  rule  we  shall  see  a  gradual  enlarge- 
ment, until,  in  this  country  at  least,  it  seemed  to  be  little  more 
than  nominal.  The  cases  are  quite  numerous,  but  we  believe 
that  the  first  one  in  which  a  contract  was  sought  to  be  enforced 
in  which  the  renunciation  was  absolute,  was  in  Massachusetts, 
in   1837 ;  {y)  and'  this  is  also  *nearly,  if  not  quite,  the  first  in 


(v)  Alger  v.  Thacher,  19  Pick,  51. 
This  was  debt  on  a  bond  conditioned  that 
the  obligor  should  never  caiTy  on  or  be 
concerned  in  the  business  of  founding  iron. 
The  case  was  argued  at  great  length  be- 
fore the  Supreme  Judicial  Court  of  Massa- 
chusetts, and  all  the  cases  from  the  Year- 
Books  to  that  time  were  cited.  And  Mor- 
ton, J.,  in  delivering  the  opinion  of  the 
court,  said:  "Among  the  most  ancient 
rules  of  the  common  law,  we  find  it  laid 
down,  that  bonds  in  r^traint  of  trade  are 
void.  As  early  as  the  second  year  of 
Heniy  V.  (A.  D.  1415)  we  find  by  the 
Year-Books  that  this  was  considered  to  be 
old  and  settled  law.  Through  a  succes- 
sion of  decisions,  it  has  been  handed  down 
to  us  unquestioned  till  the  present  time. 
It  is  true,  the  general  rule  has,  from  time 
to  time,  been  modified  and  qualified,  but 
the  principle  has  always  been  regarded  as 
important  and  salutary.  For  two  hun- 
dred years  the  rule  continued  unchanged 
and  without  exceptions.  Then  an  attempt 
was  made  to  qualify  it,  by  setting  up  a 
distinction  between  sealed  instruments  and 
simple  contracts.  But  this  could  not  be 
sustained  upon  any  sound  principle.  A 
different  distinction  was  then  started,  be- 
tween a  general  and  a  limited  restraint  of 
trade,  which  has  been  adhered  to  down  to 
the  present  day.  This  qualification  of  the 
general  rale  may  be  found  as  early  as  the 
eighteenth  year  of  James  I.,  A.  D.  1621, 
Broad  v.  Jolyffe,  Cro.  Jac.  596,  when  it 
was  holden,  that  a  contract  not  to  use  a 
certain  trade  iu  a  particular  place  was  an 
exception  to  the  general  rule,  and  not  void. 
And  in  the  great  and  leading  case  on  this 
subject,  Mitchell  v.  Reynolds,  reported  in 
Lucas,  27,  85,  130,  Fortescue,  296,  and 
1  P.  Wms.  181,  the  distinction  between 
contracts  under  seal  and  not  under  seal 
was  finally  exploded,  and  the  distinction 


between  limited  and  general  restraints 
fully  established.  Ever  since  that  decision, 
contracts  in  restraint  of  trade  generally 
have  been  held  to  bo  void;  while  those 
limited  as  to  time,  or  place,  or  persons, 
have  been  regarded  as  vaUd,  and  duly  en- 
forced. Whether  these  exceptions  to  the 
general  rule  were  wise,  and  have  rually 
improved  it,  some  may  doubt ;  but  it  has 
been  too  long  settled  to  be  called  in  ques- 
tion by  a  lawyer.  This  doctrine  extends 
to  all  branches  of  trade  and  all  kinds  of 
business.  The  efforts  of  the  plaintiff's 
counsel  to  limit  it  to  handicraft  trades,  or 
to  found  it  on  the  English  system  of  ap- 
prenticeship, though  enriched  by  deep 
leai-ning  and  indefatigable  research,  have 
proved  unavailing.  In  England  the  law 
of  apprenticeship  and  the  law  aganist  the 
restraint  of  trade  may  have  a  connection. 
But  we  think  it  very  clear  that  they  do 
not,  in  any  measure,  depend  upon  each 
other.  That  the  law  under  consideration 
has  been  adopted  and  practised  upon  in 
this  country  and  in  this  State,  is  abun- 
dantly evident  from  the  cases  cited  from 
our  own  reports.  It  is  reasonable,  salu- 
tary, and  suited  to  the  genius  of  our  gov- 
ernment and  the  nature  of  our  institutions. 
It  is  founded  on  great  principles  of  public 
policy,  and  carries  out  our  constitutional 
prohibition  of  monopolies  and  exclusive 
privileges.  The  unreasonableness  of  con- 
tracts in  restraint  of  trade  and  business  is 
very  apparent  from  several  obvious  con- 
siderations. 1.  Such  contracts  injure  the 
parties  making  them,  because  they  dimin- 
ish their  means  of  procuring  livelihoods 
and  a  competency  for  their  families.  They 
tempt  improvident  persons,  for  the  sake  of 
present  gain,  to  deprive  themselves  of  the 
power  to  make  future  acquisitions.  And 
they  expose  such  persons  to  imposition 
and  oppression.     2.  They  tend  to  deprivfc 
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which  such  a  promise  was  declared  to  be  wholly  null,  by  direct 
adjudication  ;  the  statements  in  other  cases,  that  a  local  limita- 
tion was  necessary,  and  would  make  the  promise  enforceable, 
being  for  the  most  part,  if  not  altogether,  obiter.  In  the  previ- 
ous cases,  such  a  promise,  it  is  said,  would  be  avoided  by  the 
law  ;  but  in  none  of  them  was  this  done,  as  there  was  always 
some  limitation.  But  this  was  sometimes  very  wide.  In  one, 
for  example,  a  promise  not  to  use  certain  machines  in  any  of 
the  United  States  except  two  (Massachusetts  and  Rhode  Island) 
*was  held  good,  because  "  agreements  to  restrain  trade  in  par- 
ticular places  are  valid  in  law,  and  may  be  enforced."  (z)  In 
the  case  of  Alger  v.  Thacher,  already  referred  to,  it  was  argued 
that  the  reason  of  the  law  against  such  contracts  had  passed 
away,  aiid  that  this  was  shown  by  an  extension  of  the  excep- 
tion which  made  the  rule  itself  unmeaning;  for  it  could  hardly 
be  said  that  all  the  United  States  except  two  were  any  "  particu- 
lar place,"  if  this  phrase  was  to  be  used  with  any  reference  to 
its  ordinary  meaning.  The  court,  however,  were  of  opinion 
that  although  the  connection  between  such  contracts  and  the 
law  of  apprenticeship  might  have  originated  the  rules  of  law  in 
relation  to  these  contracts,  in  England,  and  we  never  had  here 
a  similar  law  or  usage  of  apprenticeship,  still  there  were  suf- 
ficient reasons  for  sustaining  the  rule,  in  this  country,  as  it  had 
been  laid  down  in  previous  cases.  This  may  be  regarded  as  a 
leading  authority,  and  it  leaves  no  other  question  than  as  to 
what  shall  be  deemed  "  a  reasonable  limitation."  If  this  ques- 
tion is  to  be  answered  by  a  reference  to  the  cases,  the  probable 
conclusion  would  be,  that  almost  any  limitation  would  suf- 
fice. Still,  however,  if  the  courts  adhere  to  the  rule  which 
seems  now  to  be  established,  the  limitation,  to  protect  the  con- 
tract, must  be  bond  fide,  and  not  a  slight  and  unreal  exception, 
inserted  as  a  mere  evasion  of  the  law. 

the  public  of  the  services  of  men  in  the  corporations,  who  have  the  means,  unless 
employments  and  capacities  in  which  they  restrained  by  law,  to  exclude  rivalry,  mo- 
may  be  most  useful  to  the  community  as  nopolizc  business,  and  engross  the  market, 
well  as  tlicmsclves.  3.  Tliey  discourage  Against  evils  lilvo  these,  wise  laws  protect 
industry  and  enterprise,  and  diminish  the  individuals  and  the  public,  by  declarino* 
products  of  ingenuity  and  skill.  4.  They  all  such  contracts  void." 
prevent  competition,  and  enhance  prices.  (z)  Stearns  v.  Barrett,  1  Pick.  443. 
5.  They  expose  the  public  to  all  the  evils  And  see  Thomas  v.  Miles,  3  Ohio,  State 
of  monopoly.  And  this  especially  is  ap-  Eeps.  274. 
plicable  to  wealthy  companies  and  large  ' 
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2.   Of  contracts  opposed  to  the  revenue  laws  of  other  countries. 

A  contract  which  violates  or  proposes  to  violate  the  revenue 
laws  of  the  country  in  which  it  is  made,  is  of  course  void,  {a) 
But  it  seems  to  be  quite  settled,  both  in  England  and  in  this 
country,  that  a  .contract  may  lawfvi.lly  be  made  for  the  purpose 
of  violating  tlie  revenue  laws  of  a  foreign  *country.  (6)  Per- 
haps this  rule  is  the  necessary  result  of  the  universal  antago- 
nism which  now  pervades,  to  some  extent,  the  revenue  laws  of 
all  the  States  in  Christendom.  Everywhere  duties  or  imposts 
are  laid,  and  nowhere  is  there  any  thought  of  regulating  them, 
by  any  other  principle  than  that  of  securing  the  greatest  gain 
to  the  country  which  enacts  them.  For  even  the  zealous  pro- 
moters of  what  is  called  free  trade  rest  their  arguments  in  its  fa- 
vor on  the  profitableness  of  the  system  to  the  State  by  which  it 
shall  be  adopted.  And  while  it  may  seem  immoral  for  courts 
to  sanction  the  breach  of  the  positive  laws  of  a  foreign  State, 
yet  it  is  too  much  to  ask  of  them  to  enforce  an  observance  of 
laws  made  almost  professedly  against  the  interest  of  the  gov- 
ernment to  which  they  belong.  The  rule  began  in  England, 
when  the  courts  could  not  have  "adopted  any  other  without 
breaking  up  the  very  profitable  business  which  theu-  merchants 
found  in  carrying  on  with  different  nations  of  the  continent  a 
trade  prohibited  by  the  laws  of  those  nations.  The  same  rule 
seems  to  be  extended  to  such  things  as  making  false  or  de- 
praved coin  or  counterfeit  paper-money,  for  use  in  a  foreign 
country,  although  it  is  not  perhaps  so  well  settled.  But  it  is 
obvious  that  arguments  might  be  urged  against  this  extension 
of  the  rule,  which  would  not  apply,  at  least  with  equal  force,  to 

the  rule  itself. 

ft 

(a)  Johnson  v.  Hudson,  11  East,  180;  462;  Hodgson  v.  Temple,  5  Taunt.  181  ; 

Cope  V.  Rowlands,  2  M.  &  W.  149  ;  SiJiitli  Catlin  v.  Bell,  4  Camp.  183. 
V.  Mawhood,  14  M.  &  W.  452  ;  Mciix  v.         (h)  Boucher  v.  Lawson,  Cas.  T.  Hardw. 

Humphries,.  3    C.   &  P.  79 ;   Holmiin  v.  84 ;  Holman  v.  Johnson,   Cowper,   341  ; 

Johnson,    Cowper,   341  ;    Armstrong    t^.  Biggs  v.  Lawrence,  3  T.  R.  454  ;  Ludlow 

Toler,  11    Wheaton,  258;    Cambioso   v.  v.  Van  Rensselaer,  1  Johns.  94;  Ligl||- 
Maffett,  2  Wash.   C.   C.  98  ;  Hannay  v.  "foot  v.  Tenant,  1  Bos.'  &  P.  551  ;  Planche' 

Eve,  3  Cranch,  242  ;  Lightfoot  v.  Tenant,  v.  Fletcher,  Doug.  251  ;  Kohn  v.  Schoon- 

1  Bos.  &  P.  551  ;  Langton  v.  Hughes,  1  er   Renaisance,   5    Louis.   Ann.   R.   25; 

M.  &  S.  593  ;  Ritchie  v.  Smith,  6  C.  B.  Pellecat  y.  Angell,  2  Cr.  M.  &  R.  311. 
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3.  Of  contracts  which  tend  to  corrupt  legislation. 
All  those  whose  interests  are  to  be  affected  by  legislation, 
may,  both  morally  and  legally,  for  the  protection  or  advance- 
ment of  their  interests,  iise  all  means  of  persuasion  which  do 
not  come  too  near  to  bribery  or  corruption;  but  the  promise  of 
any  personal  advantage  to  a  legislator  is  open  to  this  objection, 
and  therefore  void,  (c) 

*4.    Of  wagering  contracts. 

It  was  formerly  held  in  England,  that  some  w^agers  are  valid 
contracts  at  common  law.  {d)     But  they  have  been  recently 


(c)  See  Clippinger  v.  Hepbaugh,  5  W. 
&  S.  315  ;  Wood  v.  McCann,  6  Dana, 
366  ;  Coppock  v.  Bower,  4  M.  &  W.  361  ; 
Hatzfield  v.  Gulden,  7  Watts,  152;  Nor- 
man V.  Cole,  3  Esp.  253.  This  subject  is 
very  fully  discussed  in  the  late  case  of 
Marshall  i>.  Baltimore  &  Ohio  Railroad 
Company,  16  How.  S.  C.  314.  It  is  there 
held  that  a  contract  is  void,  as  against 
public  policy,  and  can  have  no  standing 
in  court,  by  which  one  party  stipulates  to 
employ  a  number  of  secret  agents  in  order 
to  obtain  the  passage  of  a  particular  law 
by  the  legislature  of  a  State,  and  the  other 
party  promises  to  pay  a  large  sum  of 
money  in  case  the  law  should  pass.  Held 
also,  that  the  contract  was  void,  if,  when 
it  was  made  the  pivrties  agreed  to  conceal 
from  the  members  of  the  legislature  the 
fact  that  the  one  party  was  the  agent 
of  the  other,  and  was  to  receive  a  com- 
pensation for  his  services,  in  case  of  the 
passage  of  the  law.  And  further,  if  there 
was  no  agreement  to  that  effect,  there  can 
be  no  recovery  upon  the  contract,  if  in 
fjtct  the  iigcnt  did  conceal  from  the  mem- 
bers of  the  legislature  that  ho  was  an 
agent  who  was  to  receive  compensation 
for  his  seiwices,  incase  of  the  passage  of 
the  law.  Mr.  .Justice  ijriir,  in  delivering 
his  opinion  said :  "  Influences  secretly 
urged  under  false  and  covert  pretences  must 
necessarily  oper.ite  deleteriously  on  legis- 
lative action,  -whether  it  be  employed  to 
obtain  the passjige <-if  private  oriiu1)licacts. 
Bi'il)es,  in  the  shape  of  high  contingent" 
compensation,  must  necessarily  lead  to  the 
use  of  improper  means  and  the  exercise 
of  undue  influence.  Their  necessary  con- 
sequence is  the  demoralization  of  the  agent 
who  covenants  for  them ;  he  is  soon  brought 
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to  believe  that  any  means  which  will  pro- 
duce so  beneficial  a  result  to  himself  are 
'  proper  means  ; '  and  that  a  share  of  these 
profits  may  have  the  same  effect  of  quick- 
ening the  perceptions  and  warming  the 
zeal  of  influential  or  '  careless '  members 
in  fitvor  of  his  bill.  The  use  of  such 
means  and  such  agents  will  have  the 
effect  to  subject  the  State  governments 
to  the  combined  capital  of  wealthy  cor- 
porations, and  produce  universal  comip- 
tion,  commencing  with  the  representative 
and  ending  with  the  elector.  Speculators 
in  legislation,  public  and  private,  a  com- 
pact corps  of  venal  solicitoi-s,  vending 
their  secret  influences,  will  infest  the  cap- 
ital of  the  Union  and  of  every  State,  tUl 
conniption  shall  become  the  normal  con- 
dition of  the  body  politic,  and  it  will  be 
said  of  us  as  of  Rome  — '  omne  liomce 
venale.' " 

{d)  Good  ('.  Elhott,  3  T.  R.  693.  The 
wager  here  was,  whether  one  S.  T.  had, 
or  had  not,  before  a  certain  day  bought  a 
wagon  belonging  to  D.  C.  tSo  a  wager 
on  the  age  of  the  plaintiff  and  defendant 
has  been  held  good  at  common  law.  Hus- 
soy  i>.  Crickitt,  3  Campb.  168.  And  see 
Bland  v.  CoUett,  4  Campb.  157  ;  Fisher 
V.  W.altham,  4  Q.  B.  889.  So  a  wager  on 
the  {esult  of  an  appeal  from  the  Court  of 
Chancery  to  the  House  of  Lords  has  been 
held  good,  no  fraud  being  intended,  and 
the  parties  having  no  power  to  bias  the 
decision.  Jones  v.  Randall,  Cowper,  37. 
I  And  so  of  a  wager  on  the  price  of  foreign 
funds.  Morgan  r.  I'chrcr,  4  Scott,  230. 
So  of  a  wager  that  a  certain  horse  would 
win  a  cert.ain  race.  Moon  r.  Durden,  2 
Bxch.  22.  By  the  common  law  of  Eng- 
land, therefore,  wagers  were  not  per  se 
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prohibited  by  statute  in  England  and  in  parts  of  this  country  ; 
and  there  are  American  courts  which  have  denied  to  them  any 
validity  whatever,  (e)  Even  if  admitted  to  be  valid,  it  is  cer- 
tain that  this  must  be  with  important  qualifications ;  (/)  as 
for  instance,  that  they  shall  not  refer  to  another's  person  *or 
property,  (g)  so  as  to  make  him  infamous,  or  to  be  libellous  or 
indecent,  or  to  injure  his  property,  or  to  tend  to  break  the 
peace.  It  cannot  be  believed,  in  these  days,  that  wagers  would 
be  anywhere  upheld,  against  which  these  objections  could  be 
fairly  urged ;  and  upon  some  of  these  points  the  authorities  are 
quite  clear,  (h) 


void,  unless  they  affected  the  interests, 
feelings,  or  character  of  third  persons,  or 
lead  to  indecent  evidence,  or  were  contra- 
ry to  public  policy,  or  tended  to  immoral- 
ity, or  to  a  breach  of  some  law.  Lord 
Campbdl,  in  Thackoorseydass  v.  Dhond- 
muU,  6  Moore,  P.  C.  300 ;  Doolubdass  v. 
KamloU,  3  Eng.  Law  &  Eq.  R.  39.  And 
a  few  early  decisions  in  America  inclined 
the  same  way.  Bunn  v.  Riker,  4  Johns. 
426  ;  Morgan  v.  Richards,  1  P.  A. 
Browne,  171  ;  Hasket  v.  Wootan,  1  Nott 
&  McC.  180  ;  Shepherd  D.  Sawyer,  2  Mur- 
phy, 26  ;  Grant  v.  Hamilton,  3  McLean, 
100 ;  Ross  V.  Green,  4  Harring.  308  ; 
Dunman  v.  Strother,  1  Texas,  89  ;  Bar- 
ret V.  Hampton,  2  Brevard,  226.  But  a 
different  view  was  taken  in  many  States, 
and  alt  wagers  were  considered  to  be  ille- 
gal, and  contraiy  to  good  policy.  Thus, 
in  CoUamer  v.  Day,  2  Vermont,  144,  a 
wager  that  a  certain  chaise  then  in  sight 
was  the  property  of  A  and  not  of  B  was 
held  void.  And  see  Amory  v.  Gilman,  2 
Mass.  1 ;  Babcock  v.  Thompson,  3  Pick. 
446 ;  Ball  v.  Gilbert,  12  Met.  399,  Shaw, 
C.  J.  ;  Holt  V.  Hodge,  6  N.  H.  104  ;  Rice 
V.  Gist,  1  Strobh.  82 ;  Edgell  v.  M'Laugh- 
lin,  6  Wharton,  176  ;  Lewis  v.  LittMeld, 
15  Maine,  233;  Carrier  v.  Branan,  3  Cal. 
328.  But  .however, the  common  law  may 
be,  all  wagers  are  now  forbidden  in  Eng- 
land by  statute,  8  &  9  Vict.,  c.  109,  s.  18, 
(1845)  and  similar  statutes  exist  in  many 
American  States.  Unless  special  pro- 
vision was  made  therefor,  however,  they 
would  not  have  a  retrospective  opera- 
tion upon  actions  commenced  before. 
Moon  V.  Burden,  2  Exch.  R.  22  ;  Doo- 
lubdass V.  RamloU,  3  Eng.  Law  &  Eq. 
E.  39. 

(e)  See  preceding  note.    And  see  ante, 
p.  139  and  notes. 


{/)  Wagers  as  to  the  mode  of  playing, 
or  the  result  of  any  illegal  game,  as  box- 
ing, wrestling,  cockflghting,  &c.,  are  void 
at  common  law.  Brown  v.  Leeson,  2  H. 
Bl.  43  ;  Egerton.D.  Furzeman,  1  C.  &  P. 
613  ;  Kennedy  v.  Gad,  3  C.  &  P.  376  ; 
Squires  v.  Whisken,  3  Camp.  140  ;  Hunt 
V.  Bell,  1  King.  1  ;  McKeon  v.  Cahcrty, 
1  Hall,  300 ;  Hasket  v.  Wootan,  1  Mott 
&  McC.  180  ;  Atchison  v.  Gee,  4  McCord, 
211.  Money  lent  for  the  purpose  of  bet- 
ting cannot  be  recovered  by  the  lender  of 
the  borrower.  Peck  v.  Briggs,  3  Denio, 
107  ;  Ruckman  v.  Brj'an,  id.  340.  And 
a  note  given  for  a  gaming  debt  is  void, 
even  in  "the  hands  of  an  innocent  indor- 
see for  value.  Unger  v.  Boas,  13  Penn-. 
St.  601. 

{g)  Such  wagers  -were  always  void  at 
common  law.  De  Costa  v.  Jones,  Cow- 
per,  729,  a  wager  as  to  the  sex  of  a  third 
person ;  Phillips  v,  Ives,  1  Rawlc,  37,  a 
wager  that  Napoleon  Bonaparte  would  be 
removed  from  the  Island  of  St.  Helena 
before  a  certain  time ;  Ditchburn  v.  Gold- 
smith, 4  Campb.  152,  a  wager  that  an 
unmarried  woman  would  have  a  cliild  by 
a  certain  day;  Hartley  v.  Rice,  10  East, 
22,  a  wager  that  a  certain  person  would 
not  many  within  a  certain  number  of 
years;  Gilbert  v.  Sykes,  16  East,  150,  a 
wager  on  the  duration  of  the  life  of  Napo- 
leon Bonaparte,  at  a  time  when  his  prob- 
able assassination  was  the  subject  of  spec- 
ulation ;  Evans  v.  Jones,  5  M.  &  W.  77, 
a  wager  that  a  certain  prisoner  would  be 
acquitted  on  trial  of  a  criminal  charge. 
Some  of  these  cases  may  have  also  pro- 
ceeded upon  the  ground  of  public  policy, 
and  as  having  an  injurious  tendency  in 
respect  to  public  rights. 

(A)  Wagers  upon  the  result  of  an  elec- 
tion have  always  been  considered  as  void, 
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5.    Of  the  Sunday  law. 

In  Great  Britain  and  in  this  country,  a  view  prevails  concern- 
ing the  obligation  and  sanctity  of  Sunday  as  the  Sabbath, 
which  differs  somewhat  from  that  which  is  generally  adopted 
elsewhere  in  Christendom,  {ha)  One  or  two  laws  were  passed 
before  England  became  Protestant ;  but  the  statute  of  29 
Charles  2,  ch.  7,  s.  1,  is  the  principal  English  statute,  (hb) 
Many  cases,  involving  many  different  questions,  have  arisen 
under  this  statute.  But  most  of  them  turn  upon  a  peculiarity 
in  its  phraseology  which  is  not  generally  copied  in  this  country. 
This  statute  enacts  that  no  person  shall  do  any  worldly  labor, 
&c.,  upon  the  Lord's  day,  "  of  their  ordinary  callings"  Hence 
any  man  may  do  any  thing,  buy,  or  sell,  or  work  in  any  way, 
on  any  part  of  Sunday,  if  not  in  his  ordinary  calling,  without 
prohibition  from-  this  statute.  Some  nice  distinctions  have 
been  made  under  this  clause.  (Ac)     In  this  country  Sunday  laws. 


on  both  sides  of  the  Atlantic,  as  being 
contrary  to  sound  policy,  and  tending  to 
impair  the  ]iurity  of  elections.  Ball  v. 
Gilbert,  12  Jlet.  397  ;  Allen  r.  Heai-n,  1 
T.  R.  56  ;  Jl'Allister  v.  Hoffman,  16  S. 
&  E.  147  ;  Smyth  e.  M'aiasters,  2  P.  A. 
Browne,  182;  Bunn  i\  Riker, '4  Johns. 
426  ;  Lansing  v.  Lansing,  8  Johns.  454  ; 
Vi-rhrr  r.  Yates,  11  Johns.  23  ;  Yates  v. 
Foot,  12  Johns.  1  ;  Kustt>.  Gott,  9  Cowen, 
169  ;  Stoddard  v.  Martin,  1  Rhode  Is.  1  ; 
Benniston  v.  CooIj,  12  Johns.  376  ;  Brush 
V.  Keeler,  5  Wend.  250  ;  Lloyd  i'.  Li-iscn- 
ring,  7  Watts,  294  ;  Wagonseller  v.  Sny- 
der, 7  Watt^,  343  ;  Wroth  v.  Johnson,  4 
Han-.  &  Mci-I,  284 ;  Laval  v.  Myers,  1 
Bailry,  486  ;  IJaviil  v.  Ransom,  1  Greene, 
383;  J).i\is  V.  Holbrook,  1  Louis.  Ann. 
176;  Tarlton  v.  Baker,  18  Verm.  9; 
Commonwealth  ('.  Pash,  9  Dana,  31 ; 
Macliir  r.  Moore,  2  Gratt.  257  ;  Foreman 
V.  Hardwick,  10  Ala.  316;  Wheeler  v. 
Spencer,  15  Conn.  28;  Russell  ?,'.  Pyland, 
2  Humph.  131  ;  I'uitcr  v.  Sawyer,  I 
Harring.  517;  Gardner  h.  Nolen,"  3  id. 
420  ;  Hickerson  r.  Benson,  8  Missoiui,  8. 
(lia)  By  the  common  law  no  judicial  act 
could  be  done  on  Sunday.  Swan  v. 
Broome,  1  Wm.  Bl.  496,  526;  3  BuiT. 
1595  ;  Baxter  f.  The  People,  3  Gihn.  368 ; 
Sliaw  I.  M'Combs,  2  Bay,  232;  True  v. 
Plumlcy,  36  Maine',  466 ;  Killer !).  English, 
4  Strolih.  486 ;  Davis  v.  Fish,  1  Greene, 
(Iowa)  406.     And  in  Stoiy  v    Elliot,  8 

[252] 


Cow.  27,  it  was  held  that  an  award  made 
and  published  on  Sunday  was  void,  an 
award  being  a  judicial  act.  But  see  Sar- 
geant  i\  Butts,  21  Verm.  99.  But  as  to 
the  making  of  contracts  and  all  other  acts 
not  of  a  judicial  nature,  the  common  law 
made  no  distinction  between  Sunday  and 
any  other  day.  Ecx  <•.  Brotherton, 
Strange,  702 ;  Mackally's  Case,  9  Rep. 
66  b,  Cro.  Jac.  280  ;  Waite  v.  The 
Hundred  of  Stoke,  Cro.  .Jac.  496  ; 
Drury  v,  Defontaine,  1  Taunt.  131 ; 
Story  V.  Elliot,  8  Cow.  27  ;  Kepner  v. 
Kectcr,  6  Watts,  231 ;  Johnson  v.  Day, 
17  Pick.  106;  Bloom  v.  Richards,  2  Ohio 
St.  387. 

(hb)  The  first  statute  on  the  subject  in 
England  was  27  H.  6,  ch.  5.  This  was 
followed  by  1  Jac.  1,  ch.  22,  sect.  28;  1 
Car.  1,  ch.  1 ;  3  Car-.  1,  ch.  1 ;  29  Car.  2, 
ch.  7. 

(he)  The  language  of  the  statute  of  29 
Car.  2,  ch.  7,  sect.  1,  is,  "that  no  trades- 
man, artificer,  workman,  laborer,  or  other 
person  whatsoever,  shall  do  or  exercise 
any  worldly  labor,  business,  or  work  of 
their  ordinary  callings,  upon  the  Lord's 
day,  or  any  part  thereof,  (works  of  neces- 
sity and  charity  only  excepted) ;  "  and 
"that  no  person  or  persons  whatsoever 
shall  publicly  ciy,  show  forth,  or  expose 
to  sale,  any  wares,  mercliaudises,  fruit, 
herbs,  goods,  or  chattels  whatsoever,  upon 
the  Lord's  day  or  any  part  thereof."    The 
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or  "  laws  for  the  better  observance  of  the  Lord's  day,"  as  they 
were  generally  called,  were  passed  in  most  of  the  colonies,  and 


first  important  ease  in  England,  putting  a 
construction  upon  these  provisions,  was 
Drary  v.  Defontaine,  1  Taunt.  131.  It 
was  there  determined  that  a  sale  of  goods 
made  on  Sunday,  which  is  not  made  in 
the  ordinary  calling  of  the  vendor,  or  his 
agent,  is  not  void  by  the  stat.  29  Car.  2, 
ch.  7,  so  as  to  disable  the  vendor  fi-om  re- 
covering the  price.  And  Mansfield,  C.  J., 
said :  "  We  cannot  discover  that  the 
law  has  gone  so  far  as  to  say  that  eveiy 
contract  made  on  a  Sunday  shall  be  void, 
although  under  these  penal  statutes,  if  any 
man  in  the  exercise  of  his  ordinary  calling 
should  make  a  contract  on  Sunday,  that 
contract  would  be  void."  The  next  case 
was  Bloxsome  v.  Williams,  3  B.  &  Cr. 
232,  which  was  an  action  for  a  breach  of 
warranty  on  the  sale  of  a  horse,  the  sale 
having  been  made  on  Sunday.  There, 
Bayley,  J.,  said:  "In  Drury  v.  Defon- 
taine, it  was  held  that  the  vendor  of  a 
horse,  who  made  a  contract  of  sale  on  a 
Sunday,  but  not  in  the  exercise  of  his 
ordinary  calling,  might  recover  the  price. 
I  entirely  concur  in  that  decision,  but  I 
entertain  some  doubts  whether  the  statute 
applies 'at  all  to  a  bargain  of  this  descrip- 
tion. I  incline  to  think  that  it  applies  to 
manual  labor  and  other  work  visibly  labo- 
rious, and  the  keeping  of  open  shops. 
But  I  do  not  mean  to  pronounce  any  de- 
cision upon  that  point."  The  case  finally 
went  off'  on  other  grounds.  The  next  im- 
portant case  was  Fennell  i'.  Eidler,  5  B. 
&  Cr.  406.  It  was  there  held  that  a  horse- 
dealer  cannot  maintain  an  action  upon  a 
contract  for  the  sale  and  warranty  of  a 
horse  made  by  liim  upon  a  Sunday.  Bay- 
ley,  J.,  in  delivering  the  opinion  of  the 
court,  after  adverting  to  the  language  of 
the  statute,  said :  "  The  interposition  of 
the  word  'business'  between  the  words 
'  labor  and  work '  might  justify  a  question, 
whether  it  included  every  description  of 
the  business  of  a  man's  ordinary  calling, 
or  whether  it  was  not  confined  to  such  as 
was  manual  and  calculated  to  meet  the 
public  eye.  There  is  nothing,  however", 
in  the  act  to  show  that  it  was  passed  ex- 
clusively for  promoting  public  decency, 
and  not  for  regulating  private  conduct; 
and  though  I  expressed  a  doubt  upon  this 
point  in  Bloxsome  v.  Williams,  I  am  sat- 
isfied upon  further  consideration  that  it 
would  be  a  narrow  construction  of  the  act, 
and  a  construction  contrary  to  its  spirit, 
to  give  it  such  a  restriction.  Labor  may 
be  private,  and  not  meet  the  public  eye, 
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and  so  not  offend  against  public  decency, 
but  it  is  equally  labor,  and  equally  inter- 
feres with  a  man's  religious  duties.  The 
same  may  be  said  of  business  or  of  work. 
Each  may  be  public  and  meet  the  public 
eye ;  each  may  be  private  and  concealed. 
There  is  nothing,  therefore,  in  the  position 
of  the  word  '  business '  between  those  of 
'labor  and  work'  which  in  our  judgment 
can  justify  us  in  giving  to  it  any  thing  but 
its  ordinary  meaning ;  and  it  seems  to  us 
that  every  species  of  labor,  business,  or 
work,  whether  public  or  private,  in  the  or- 
dinary calling  of  a  tradesman,  artificer, 
workman,  laborer,  or  other  person,  is 
within  the  prohibition  of  this  statute." 
In  Smith  v.  Sparrow,  4  Bing.  84,  Paihe, 
J.,  disapproved  of  the  decision  of  Dniry 
V.  Defontaine,  and  said  :  "I  think  the 
construction  put  upon  the  statute,  in  that 
case,  too  narrow.  The  expression  '  any 
worldly  labor'  cannot  be  confined  to  a 
man's  ordinary  calling,  but  applies  to  any 
business  he  may  carry  on,  whether  in  his 
ordinary  calling  or  not."  But  no  such 
opinion  was  expressed  by  any  other  mem- 
ber of  the  court,  and  this  construction 
was  entirely  rcjei-ted  by  the  Court  of 
King's  Bench,  in  Rex  v.  The  Inhabitants 
of  Whitnash,  7  B.  &  Cr.  596,  where  it 
was  held  that  the  statute  only  prohibits 
labor,  business,  or  work  done  in  the  course 
of  a  man's  ordinary  calling,  and  therefore 
that  a  contract  of  hiring  made  on  a  Sun- 
day between  a  farmer  and  a  laborer  for  a 
year,  was  valid.  And  see,  to  the  same 
effect,  Seai-fe  v.  Morgan,  4  M.  &  W.  270 ; 
Wolton  V.  Gavin,  16  Q.  B.  48 ;  Begbie  v. 
Levi,  1  Cr.  &  Jer.  180.  There  has  been 
some  question  as  to  what  persons  are  em- 
braced in  the  above  prorisions,  under  the 
words,  "tradesman,  artificer,  workman, 
laborer,  or  other  person  whatsoever." 
In  Siindiman  v.  Breach,  7  B.  &  Cr.  96,  it 
was  held  that  drivers  and  proprietors  of 
stage-coaches  were  not  included;  and 
therefore  that  a  contract  to  carry  a  pas- 
senger in  a  stage-coach  on  Sunday  was 
■valid.  Lord  Tenterden  said  :  "  It  was 
contended,  that  under  the  words  'other 
person  or  persons '  the  drivers  of  stage- 
coaches are  included.  But  where  general 
words  follow  particular  ones,  the  i-ule  is 
to  construe  them  as  applicable  to  persons 
ejusdem  generis."  And  see,  to  the  same 
eifect.  Rex  v.  Inhabitants  of  Whitnash,  7 
B.  &  Cr.  596.  In  Peate  v.  Dickcn,  1  Cr. 
M.  &  Eos.  422,  the  court  were  inclined  to 
hold  that  an  attorney  was  not  a  person  in- 

[253] 


262  c 


THE   LAW   OP   CONTRACTS. 


[part  II. 


are  now  in  force  in  most  of  the  States ;  but  the  prevailing  dis- 
tinction is  between  •'  works  of  necessity  and  mercy,"  or  "  neces- 
sity and  charity,"  which  are  permitted,  and  all  others  which  are 
prohibited,  [hd) 


eluded  within  the  above  words,  but  the 
point  was  not  decided. 

(hd)    In     Massachusetts,    Maine,    and 
Michigan   the  words  of  the   statute  arc, 
that   "  no   person  shall   do   any  manner 
of  labor,  business,  or  work,  except  only 
works   of  necessity  and   charity,  on   the 
Lord's  day."     In  New  Hampshire,  "No 
person  shall   do   any  labor,   business,  or 
work,  of  his  secular  calling,  fioiks  of  ne- 
cessity  and  mercy  onl}'  excepted,  on  the 
Lord's  day."     In  Vermont,  "No  person 
shall  exercise  any  secular  labor,  business, 
or  employment,  except  such  only  as  works 
of  necessity  and  charity,"  on  the  Lord's 
day.     In  Connecticut,  "  No  person  shall 
do  any  secular  business,  work,  or  labor, 
works  of  necessity  and  mercy  excepted, 
nor  keep  open  any  sliop,  warehouse,  or 
workliouse,  nor  expose  to  sale  any  goods, 
wares,  or  merchandise,  or  any  other  prop- 
erty on   the   Lord's   day."     In  Pennsyl- 
vania, "  No  person  sliail  do  or  perform 
any  worldly  employment  or  business  wliat- 
soever  on  the  Lord's  day,  commonly  called 
Sunday,  works  of  necessity  and  charity 
only  excepted."  In  Alabama,  "No  worldly 
business  or  employment,  ordinaiy  or  ser- 
vUe  work,  works  of  necessity  or  charity 
excepted,  shall  be  done,  performed,  or  prac- 
tised, by  any  person  or  persons,  on  the 
first  day  of  the  iveek,   commonly  called 
Sunday."     In   Kentucky,  "No  work   or 
business  shall  lie  done  or  performed  on  the 
sabbath  day,  unless  tlie  ordinary  household 
offices  of  daily  necessity,  or  other  work  of 
necessity  or  charit}'."     Under  all  the  above 
statutes,  it  is  now  quite  well  settled,  thtif 
all  contracts  of  every  description,  entered 
into  on  Sunday,  and  not  witlun  tlic  excep- 
tions, are  unhiNvful  and  void.     Thus,  in 
ToAvle  V.  Larrabce,  26  Maine,  4G4,  it  was 
held,  that  a  promissory  note,  made  on  the 
Lord's  da)',  and  given  and  received  as  the 
consideration  for  articles  purchased  on  that 
day,  is  void.     And  in  Hilton  v.  Houghton, 
35  Maine,  14.3,  it  is  said  to  be  a  violation 
of  the  statute  to  sign  and  deliver  a  promis- 
sory note  on  tlie  Lord's  day;  and  a  note 
so  signed  and  delivered  is,  therefore,  of  no 
validity.     And   see   Nason  v.  Dinsmore, 
34  Maine,  391 ;  State  v.  Suheer,  33  Maine, 
539.     In  Allen  v.  Deming,  14  N.  H.  133, 
it  was  held  that  the  execution  and  delivery 
of  a  promissory  note  on  Sunday,  is  "  busi- 
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ness  "  of  a  person's  "secular  calling,"  and 
as  sueh  is  prohibited  by  the  statute,  and 
the  note  is  void.     The  same  rule  is  well 
established  in   Vermont.     See   Lyon   v. 
Strong,  6  Verm.  219;  Lovr joy  r. 'Whip- 
ple, 18  Verm.  379;  Adams  c.   Gay,  19 
Vei-m.    358.     In    Pattee    t.    Greeley,    13 
Mete.  284,  it  was  held  that  an  action  could 
not  be  maintained  on  a  bond  which  was  ex- 
ecuted, neither  from  necessity  nor  charity, 
on  the  Lord's  day.     And  Sliaw,  C.  J., 
said :  "  The  statement  of  facts  admits  that 
there  is  nothing  to  show  that  the  execution 
of  this  bond  was  a  work  of  necessity  or 
charity.     Was  its  execution  '  any  manner 
of  labor,  business,  or  work,'  within  the 
meaning  of  the  statute  1     Certainly  it  was. 
The  legislature  intended  to  prohibit  secu- 
lar business  on  the  Lord's  day,  and  did 
not   confine   the   prohibition   to    manual 
labor,  but  extended  it  to  the  making  of 
bargains,  and   all   kinds   of  trafficking." 
The  case  of  Gccr  v.  Putnam,  10  Mass. 
312,  was,  for  along  time,  supposed  to  have 
established  a  different  rule  in  IMassachu- 
setts.     But  it  may  now  be  considered  as 
ovciTuled,  so  far  as  it  is  inconsistent  with 
Pattee  r.  Greeley,  supra.     The  same  rule 
has  been  established  in  Connecticut  from 
an  early  dav.     Wight  v.  Geer,  1  Eoot, 
474  ;    Northnip  v.  Poot,  14  Wend.  248. 
And  in  Pennsylvania.     Morgan  u.  Rich- 
ards, 1  P.   A.  Browne,   171  ;  Ke]jncr  v. 
Keefcr,  6  Watts,  231  ;  Fox  v.  Mensch,  3 
W.  &  S.  444  ;  Commonwealth  v.  Kendig, 
2  I'cun.  St.  448 ;  Berrill  v.  Smith,  2  Miles, 
4U2  ;   Johnston    r.    The   Commonwealth, 
22   Penn.    St.    102.     The    same   rule   is 
established   in   Alabama.     O'Donnell   v. 
SA\eency,   5  Ala.  467  ;  Sliippey  v.  East- 
wood, 9  Ala.  198;  Dodsou  r.  Harris,  10 
Ala.  566;  Butler   v.  Lee,    U  Ala.  885; 
Saltmiu'sli  V.  Tuthill,  13  Ala.  390 ;  Barney 
V.  Capps,  22  Ala.  288.     And,  it  seems,  in 
Michigan.     Adams  i\  Hamcll,  2  Doug. 
73.     in  Kentucky,  the  rule  is  less  certain. 
In  Ray  r.  Catlett,  12  B.  Mom-.  532,  Mar- 
shall, J.,  said ;  "  We  are  not  prepared  to 
decide  that  the  mere  execution  and  de- 
livery of  a  note,  or  its  mere  acceptance  on 
Sunday,  is  laboring  in  any  trade  or  calling, 
unless  it  be  a  part  of  some  other  transac- 
tion done  also  on  Sunday,  which  may  be 
regarded  as  labor  in  some  trade  or  calling. 
And  if  the  mere  execution  and  delivery  of 
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There  are  but  few  reported  cases  which  illustrate  this  distinc- 
tion ;  (he)  but  some  have  occurred  in  practice,  from  which  we 


a  note  could  be  deemed  such  labor,  we  are 
satisfied  that  its  more  acceptance  could 
not,  and  the  person  iiccepting  it  would 
not  be  involved  in  any  consequence  of  a 
breach  of  the  law  by  tfie  other,  unless  he 
knew  tliat  the  note  had  been  made  as  well 
as  delivered  on  Sunday."  But  in  Slade 
V.  Arnold,  14  B.  Monr.  287,  it  was  held 
that  all  conti'acts,  having  for  their  consider- 
ation, or  any  part  of  it,  the  performance  of 
any  work  or  labor  on  Sunday,  were  void. 
And  in  Murphy  v.  Simpson,  14  B.  Monr. 
419,  it  was  hchi  that  an  exchange  of  horses 
on  Sunday  was  a  violation  of  the  statute, 
and  void.  In  New  York,  the  statute  pro- 
vides, that  there  "  shall  not  be  any  servile 
laboring  or  working  on  the  first  day  of  the 
week,  called  Sunday,  excepting  works  of 
necessity  or  charity ;  "  and  "  no  person 
shall  expose  to  sale  any  wares,  merchan- 
dise, fruit,  herbs,  goods,  or  chattels,  on 
Sunday,  except  meats,  miUc,  and  fish, 
which  may  be  .sold  at  any  time  before  nine 
of  the  clock  in  the  morning."  Under 
these  provisions  it  is  held,  first,  that  any 
contract  which  has  for  its  consideration 
the  doing  of  ordinary  work  or  labor  on 
Sunday,  is  void ;  second,  that  any  con- 
tract which  involves  the  exposing  to  sale 
of  any  wares,  &c.,  on  Sunday,  is  void. 
Thus  in  Watts  v.  Van  Ness,  1  Hill,  76,  it 
was  held  that  a  contract  to  perform  labor 
on  Sunday  as  an  attorney's  clerk,  was 
void,  and  no  compensation  could  be  re- 
covered. And  see  Palmer  v.  The  City  of 
New  York,  2'Sandf.  318.  So  in  Smith 
V.  Wilcox,  19  Barb.  581,  it  was  held  that 
a  contract  to  publish  an  advertisement  in 
a  newspaper  issued  on  Sunday  was  un- 
lawful and  void,  as  involving  a  violation 
of  both  the  above  provisions.  But  con- 
tracts which  are  not  liable  to  either  of 
these  objections  may  be  made  on  Sunday 
as  well  as  any  other  day.  Thus,  in  Boyn- 
ton  V.  Page,  13  Wend.  425,  it  was  held 
that  the  proliibition  against  exposing  to  sale, 
on  Sunday,  any  goods,  chattels,  &c.,  ex- 
tends only  to  the  public  exposure  of  com- 
modities to  sale  in  the  sti'eets  or  stores, 
shops,  warehouses,  or  market-places,  and 
has  no  reference  to  mere  private  contracts, 
made  without  violating,  or  tending  to 
produce  a  violation,  of  the  public  order 
and  solemnity  of  the  day ;  and,  therefore, 
that  a  private  transferof  personal  property 
made  on  Sunday  was  valid.  In  Ohio, 
the  statute  provides,  "  that  if  any  person 
shall  be  found,  on  the  first  day  of  the  week. 


commonly  called  Sunday,  at  common  labor, 
works  of  necessity  and  charity  only  ex- 
cepted, he  shall  be  fined  in  a  sum  not 
exceeding  five  dollars,  nor  less  than  one 
dollar."  In  the  case  of  the  City  of  Cin- 
cinnati V.  Rice,  15  Ohio,  225,  it  was  held 
that  the  prohibition  of  "  common  labor  " 
in  the  above  statute,  embraces  the  business 
of  "  trading,  bartering,  selling,  or  buying 
any  goods,  wares,  or  merchandise."  In 
Bloom  V.  Richards,  2  Ohio  St.  387,  over- 
riding Sellers  v.  Dugan,  18  Ohio,  489,  it 
was  held  that  a  contract  entered  into  on 
Sunday,  for  the  sale  of  land,  was  valid. 
But  the  court  said :  "  It  is  not  to  be  under- 
stood that,  because  a  Sunday  contract  may 
be  valid,  therefore  business  may  be  trans- 
acted upon  that  as  upon  other  days  ;  as, 
for  instance,  that  a  merchant  may  lawfully 
kee])  open  store  for  the  disposition  of  his 
goods  on  the  Sabbath.  To  wait  upon  his 
customers,  and  receive  and  sell  his  wares, 
is  the  common  labor  of  a  merchant ;  and 
there  is  a  broad  distinction  1  ictween  pur- 
suing this  avocation,  and  the  case  of  a 
single  sale  out  of  the  ordinary  course  of 
business."  And  see  Swisher  i\  Williams, 
Wright,  754.  In  Indiana,  however,  where 
the  statute  is  precisely  like  that  in  Ohio, 
it  is  held  that  all  contracts  made  on 
Sunday  are  void.  Link  '■.  Clemmens,  7 
Blackf.  479 ;  Reynolds  v.  Stevenson,  4 
Ind.  619. 

(he)  In  Flagg  v.  Millbmy,  4  Cush.  243, 
it  was  held  to  be  a  work  of  necessity  and 
charity  to  repair  a  defect  in  a  highway, 
which  endangers  the  public  safety.  And 
Wilde,  J.,  said  :  "By  the  word  '  necessity ' 
in  the  exception,  we  ai-e  not  to  understand 
a  physical  and  absolute  necessity ;  but  a 
moral  fitness  and  propriety  of  the  work 
and  labor  done,  under  the  circumstances 
of  any  particular  case,  may  well  be  deemed 
necessity  within  the  statute ;  and  so  it  was 
decided,  in  the  constraction  of  a  similar 
exception,  in  the  prohibition  against  trav- 
elling on  the  Lord's  day,  in  the  statute  of 
1791,  c.  58,  §  2.  Commonwealth!;.  Knox, 
6  Mass.  76  ;  Pearce  v.  Atrwood,  13  Mass. 
354.  Now,  when  a  defect  in  the  highway 
is  discovered  on  the  Lord's  day,  which 
may  endanger  the  limbs  and  the  lives  of 
travellers,  it  is  not  only  morally  fit  and 
proper  that  it  should  be  immediately  re- 
paired, but  it  is  the  imperative  duty  of  the 
town  which  is  bound  to  keep  the  highway 
in  repair,  to  cause  it  so  to  be  done,  or  to 
adopt  means  to  guard  against  the  danger, 
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should  infer  some  change  of  sentiment  on  this  subject.  For- 
merly there  were  many  instances  of  persons  punished  for  bak- 
ing provisions,  or  slaughtering  animals,  even  in  hot  weather, 
on  Sunday ;  but  we  have  heard  of  nothing  of  the  kind  of 
late. 

Another  question  has  been  before  the  courts,  and  though  not 
reported,  we  should  think  it  admitted  of  a  definite  answer. 
Are  there  certain  things,  of  theniselve»,  works  of  necessity  or 
mercy?  We  should  say  few  or  none;  funerals  would  be,  or 
baptisms,  or  other  religious  services  as  appropriate  to  the  day. 
But  making  a  will,  for  example,  would  be  so,  only  Avhen  the 
particular  circumstances  of  the  case  made  it  so.  (/;/)  And  some 
question  has  arisen,  whether  the  celebration  of  marriage  on 
Sunday  be  a  violation  of  law.  It  is  the  rule  in  this  country  that 
marriage  is  a  civil  contract.  But  it  is  generally  believed  that 
it  may  be  lawfully  entered  into  on  Sunday,  either  because  the 
frequency  of  the  thing  has  in  some  measure  protected  it  by  a 
usage,  and  the  consequences  of  an  opposite  view  would  be  dis- 
astrous, or  because  the  contract  of  marriage  is  in  the  nature  of  a 
continuing  contract,  and  may  be  regarded  as  made  every  suc- 
ceeding day  as  long  as  the  parties  cohabit.  But,  regarded  as  a 
question  of  strict  law,  it  might  be  found  not  without  its  diffi- 
culties, {hg) 

until  it  can  be  done ;  and  work  and  labor  the  meaninp:  of  the  act  of  1794,  and  there- 
for this  purpose  is  no  violation  of  the  law  fore  not  lawful  on  Sunday.  And  in  Phil- 
or  of  religious  duty."  In  Hooper  i\  Ed-  lips  c.  luncs,  4  CI.  &  Kn!  234,  it  was  held 
ward^,  18  Ala.  280,  it  was  held  that  if  the  by  tlic  llniise  of  Lords,  in  England,  that 
exigency  of  a  case  be  such  as  to  render  it  an  apprentice  to  a  barber  could  not  be 
necessary  that  a  creditor,  in  order  to  save  lawfully  required  to  attend  his  master's 
his  debt,  or  procure  indemnity  against  sliopon  Rundaysforthepurposeof  shaving 
liability,  should  contract  with  his  debtor  the  customers',  that  not  being  work  of 
on  Sunday,  such  contract  is  not  void,  but  necessity  or  mercy  or  charity.  Lord  Oof- 
comes  witlijii  the  saving  of  the  statute;  ieiihaui  said:  "  This  work  is  not  a  work  of 
and  it  is  tlie  province  of  tlie  jury  to  deter-  necessity,  nor  is  it  a  work  of  merc^- ;  it  is 
mine  wliether,  under  .all  the  proof,  it  was  one  nf'mere  convenience."  In  Ularyi'. 
justified  liy  tlie  necessity  of  the  case.  In  Tlie  Washington,  Crabbe,  204,  it  was  licld 
Logan  V.  JLithcvvs,  6  Penn.  St.  417,  it  was  tliat  a  seaman  was  bound  to  work  on  Sun- 
held,  that  "the  hire  of  a  carriage  on  a  dav,  the  nature  of  the  service  rctpiiring  it. 
Sunday,  by  a  son,  to  visit  his  firther,  (A/)  See  2  Hall's  Am.  Law  Jour.  408. 
creates  a  legal  contract,"  there  being  no  (/i;/)  In  re  Gangnere's  Estate,  14  Pcun. 
evidence  to  sliow  that  the  journey  was  a  St.  417,  it  was  a(innttcd,  that  o  marriage 
trip  or  ex^nr^ion  of  pleasure.  But  in  cclcliratcd  on  Sunday  was  valid;  but  upon 
Jolmsfon  V.  Tlie  Commonwealth,  22  Penn.  the  question,  whether  a  man-iage  settlc- 
St.  102,  it  was  held  tliat  driving  an  omni-  ment,  executed  at  tha  same  time,  was 
bus,  as  a  public  conveyance,  daily  and  valid,  the  court  were  equ.afly  divided,  and 
every  day,  is  worldly  employment,  and  gave  no  opinion, 
not  a  work  of  charity  or  necessity,  within 
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It  seems  now  to  be  conceded  that  a  contract  which  is  made 
in  violation  of  the  express  provisions  of  the  Lord's  day  acts,  is 
void,  like  any  other  illegal  and  prohibited  contract,  {hh)  For 
many  years  the  rule  prevailed  in  Massachusetts,  that  while  the 
acting  party,  as  the  maker  of  a  promissory  note  for  example, 
was  liable  to  punishment,  the  note  itself  was  valid.  A  recent 
decision,  however,  has  put  the  law  in  that  State  in  harmony 
with  the  generally  prevailing  view,  [hi)  Where  a  schedule  of 
property  was  to  be  annexed  to  an  assignment  for  the  benefit 
of  creditors  by  the  terms  of  the  assignment,  and  was  so  an- 
nexed on  Sunday,  it  was  held,  in  Massachusetts,  valid  as 
against  a  subsequent  attaching  creditor,  [hj)  It  may  be  doubted, 
whether  such  would  be  the  doctrine  of  this  court  since  the  case 
above  referred  to  of  Pattee  v.  Greeley. 

A  more  difficult  question  has  arisen,  which  cannot  be  posi- 
tively answered  on  authority.  It  may  be  stated  thus :  If  A 
makes  a  bargain  with  B,  prohibited  by  the  Sunday  law  and 
therefore  void,  and  B,  by  means  which  this  bargain  gives  him, 
and  by  an  abuse  of  the  bargain  on  his  part,  commits  a  wrong 
against  A,  is  A  barred  by  his  illegal  conduct  from  getting  re- 
dress for  the  wrong  ?  Thus,  if  A  lets  a  horse  to  B  on  Sunday 
to  go  from  C  to  D  and  nowhere  else,  it  is  certain  that  A  cannot 
recover  for  the  hire  of  the  horse.  But  if  B  drives  him  from  D 
to  E,  and  by  hard  driving,  a  part  of  which  is  on  this  added 
route,  B  kills  the  horse,  can  A  now  recover?  The  Supreme 
Court  of  Massachusetts  holds  that  A  cannot  recover,  partly  be- 
cause the  action,  though  sounding  in  tort,  is  in  fact  for  dam- 
ages for  breach  of  contract,  but  mainly  because  the  plaintiff 
must  found  his  right  of  action  upon  his  own  wrong-doing  in 
the  first  place,  and  by  that  wrong-doing  enabled  the  defendant 
to  do  his  wrong,  (hk)  But  the  Supreme  Court  of  New  Hamp- 
shire has  held  that  the  property  in  the  horse  remained  in  the 
original  owner,  and  that  the  diiving  of  it  to  another  place  than 


(hh)  ■  It  is  to  be  observed,  that  neither  the  Verm.  219 ;  Eobeson  v.  French,  12  Mete. 

English  statute,  nor  those  of  this  countiy,  24  ;  Gregg  v.  Wyman,  4  Cush.  322. 
expressly  declare  that  contracts  made  on         (hi)  Pattee   o.   Greely,   13  Mete.  284. 

Sunday  shall  be  void.     But  the  principle  And  see  supra,  ii.  (hd). 
is  well  settled,  and  of  general  application,         (hj)  Clapp  v.  Smitli,  16  Pick.  247. 
that  all  contracts  made  hi  violation  of  a         (hk)  Gregg  v.  Wyman,  4  Cush.  322. 
statute  are  void,    Lyon  v.  Armstrong,  6 
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that  bargained  for  was  a  conversion,  for  which  trover  would 
lie.  [Id)  The  question  presents  much  difficulty,  and  collateral 
decisions  and  strong  arguments  apply  on  each  side  of  it ;  but 
upon  the  whole,  we  incline  to  the  view  held  in  New  Hamp- 
shire. 

What  constitutes  the  "  Lord's  day,"  within  the  provisions  of 
these  statutes,  is  usually  determined  by  exact  definition  by  the 
statute  itself  Sometimes  this  is  different  for  different  purposes. 
In  Massachusetts,  no  labor,  &c.,  is  to  be  done  "  between  the 
midnight  preceding  and  sunsetting  on  the  Lord's  day,"  but  no 
civil  process  can  be  served  between  the  midnight  preceding  and 
the  midnight  following  that  day.  (Am)  Under  this  statute  it  has 
been  held  that  a  mortgage  deed  executed,  acknowledged,  and 
recorded,  after  sunset  on  Sunday  evening,  was  not  void  as 
against  an  attaching  creditor,  (/m)  In  Connecticut,  the  Lord's 
day  has  been  defined  as  continuing  from  daybreak  to  the  clos- 
ing of  daylight  on  Sunday,  (ho) 

In  Massachusetts  and  New  York  and  some  other  States  it  is 
provided,  that  the  Sunday  laws  shall  not  apply  to  those  persons 
who  conscientiously  observe  the  seventh  day  of  the  week  as 
the  Sabbath,  if  they  do  not  disturb  others  in  their  observance 
■of  Sunday.  But  in  Pennsylvania  and  South  Carolina  there  is 
no  such  exception ;  and  it  has  been  contended  that  the  Sunday 
laws  of  those  States  were  in  this  respect  in  violation  of  that 
provision  in  their  constitutions  which  guarantees  freedom  of  re- 
ligious profession  and  worship  to  all  mankind.  But  this  view 
has  not  been  sustained  by  the  courts,  [hp) 

If  a  contract  is  commenced  on  Sunday,  but  not  completed 
till  a  subsequent  day,  or  if  it  merely  grew  out  of  a  transaction 
which  took  place  on  Sunday,  it  is  not  for  this  reason  void,  [hq) 
Thus,  if  a  note  is  signed  on  Sunday,  its  validity  is  not  impaired 

(Id)  Woodman  I'.  Ilubbard,  5  Fost.  67.         (hp)  Commonwealth  !>.  Wolf,  3  S.  &  R. 

{Inn)  In  Nason  r.  Dinsmore,  34  Maine,  48;  City  Conncil  r.  Benjamin,  2  Strobh. 

391,  it  was  held  that  a  contract,  proved  to  508;    Spceht   u.  The  Commonwealth,  8 

have  been  made  on  the  Lord's  day,  is  not  Penn.  St.  312. 

thereby  rendered  invalid,  unless  it  bo  also         (luj)  Stackpule  v.  Symonds,  3  Post.  229 ; 

proved  that  it  \s-as  made  before  sunset.  Adams  v.  (iay,  19  Verm.  358;  Guss  v. 

The  presumption  is  that  it  was  made  on  Whitney,  24  Verm.  187;  Butler  v.  Lee, 

that  part  of  the  day  in  wbich  it  was  lawful  11  Ala.  885  ;  Bloxsome  v.  Williams,  3  B. 

to  do  it.     HiUer  2'.  English,  4  Strobh.  486.  &Cr.  2.'32.     And  see  Smith  i'.  Sparrow,  4 

{hn)  Tracy  I'.  Jenks,  15  Pick.  405.  Bing.  84. 

(Ao)  Pox  V.  Abel,  2  Conn.  541. 
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if  it  be  not  delivered  on  that  day.  {hr)  Whether  a  contract  en- 
tered into  on  Sunday  will  be  rendered  valid  by  a  subsequent 
recognition,  is  not  clear  upon  the  authorities,  {/is) 

"When  a  contract  of  sale  is  made  on  Sunday  and  the  prop- 
erty is  delivered  to  the  vendee,  but  the  price  is  not  paid,  the 
question  will  arise  whether  th'e  property  so  delivered  becomes 
the  property  of  the  vendee,  and  whether  he  will  be  allowed  to 
retain  it  without  paying  the  price.  We  are  inclined  to  think 
that  both  of  these  questions  must  be  answered  in  the  affirma- 
tive, though  there  is  some  conflict  in  the  authorities,  (lit) 


(hr)  Hilton  v.  Houghton,  35  Maine,143  ; 
Lovejoy  v.  Whipple,  1 8  Verm.  379  ;  Com- 
monwealth V.  Kendig,  2  Penn.  St.  448  ; 
Clough  V.  Davis,  9  N.  H.  500. 

{/is)  See  Adams  v.  Gay,  19  Verm.  358  ; 
Allen  V.  Deming,  14  N.  H.  433 ;  Shippey 
V.  Eastwood,  9  Ala.  198.  And  see  next 
note. 

{ht)  In  Smith  v.  Bean,  15  N.  H.  577, 
Parker,  C.  J.,  referring  to  a  contract  of 
sale  made  on  Sunday,  said :  "  It  is  gener- 
ally siiid  of  such  an  illegal  contract,  that 
it  is  void.  If  this  were  so,  and  the  con- 
tract, in  the  broad  sense  of  the  term,  were 
void,  no  property  would  pass  by  it ;  the 
vendor,  might  reclaim  the  property  at  will, 
and,  being  his  property,  it  would  be  sub- 
ject to  attachment  and  levy  by  his  credi- 
tors, in  the  same  manner  as  if  the  attempt 
to  sell  had  never  been  made.  But  this  is 
not  wliat  is  intended  by  such  phraseology. 
The  transaction  being  illegal,  the  law 
leaves  the  parties  to  suffer  the  conse- 
quences of  their  illegal  acts.  The  contract 
is  void,  so  far  as  it  is  attempted  to  he 
made  the  foundation  of  legal  proceedings. 
The  law  will  not  interfere  to  assist  the 
vendor  to  reccrver  the  price.  The  contract 
is  void  for  any  such  purpose.  It  will  not 
sustain  an  action  by  the  vendee  upon  any 
wan'anty  or  fraud  in  the  sale.  It  is  void 
in  that  respect.  The  principle  shows  that 
the  law  will  not  aid  the  vendor  to  recover 
the  possession  of  the  property,  if  he  have 
parted  with  it.  The  vendee  has  the  pos- 
session, as  of  his  own  property,  by  the 
assent  of  thfe  vendor ;  and  the  law  leaves 
the  parties  where  it  finds  them.  If  the 
vendor  should  attempt  to  retake  the  prop- 
erty without  process,  the  law,  finding  that 
the  vendee  had  a  possession  which  could 
not  be  controverted,  would  give  a  remedy 
for  the  violation  of  that  possession.  When, 
then,  it  is  said  that  the  contract  is  void, 
the  language  is  used  with  reference  to  the 


question,  whether  there  is  any  legal  remedy 
upon  it."  But  in  the  weU-considcred  case 
of  Adams  v.  Gay,  19  Verm.  358,  it  was 
held  that,  in  all  cases  of  contracts  entered 
into  upon  Sunday,  if  either  party  have 
done  any  thing  in  execution  of  a  contract, 
it  is  competent  for  him,  upon  another  ddy, 
to  demand  of  the  other  party  a  return  of 
the  thing  delivered,  or,  where  that  is  im- 
practicable, compensation ;  and,  if  the 
otiicr  partj'  refuse,  the  original  contract 
becomes  thereby  affirmed,  and  the  same 
rights  and  liabilities  are  induced  as  if  the 
contract  had  been  made  upon  the  latter 
day.  This  is  an  indispensable  exception 
to  the  general  rule  in  regard  to  illegal 
contracts,  in  order  to  secure  parties  from 
fraud  and  oven'eaching,  which  would 
otherwise  be  practised  upon  Sunday  by 
those  who  know  their  contracts  are  void, 
and  that  they  arc  not  liable  cirlliter  for 
even  frauds  practised  upon  tliat  day.  In 
Williams  v.  Paul,  6  Bing.  653,  the  de- 
fendant kept  a  heifer  which  he  had  bought 
of  a  drover  on  Sunday,  and  uftenvards 
made  a  pi-omise  to  pay  for.  Held,  that 
having  kept  the  beast,  he  was  liable  at  all 
events  on  a  quantum  meruit,  notwithstand- 
ing the  contract  made  on  Sunday.  But 
in  Simpson  v.  XichoUs,  3  M.  &  W.  240, 
where,  to  a  count  for  goods  sold  and  de- 
livered, the  defendant  pleaded  that  they 
were  goods  sold  and  delivered  to  him  by 
the  plaintiff,  in  the  way  of  his  trade,  on  a 
Sunday,  contrary  to  the  statute ;  and  the 
plaintiff  replied  that  the  defendant,  after 
the  sale  and  delivery  of  the  goods,  kept 
them  for  his  own  use,  without  returning 
or  offering  to  return  them,  and  had  there- 
by become  liable  to  pay  so  much  as  they 
were  reasonably  worth,  the  court  held  that 
the  replication  was  bad,  and  douljts  were 
expressed  whether  Williams  v.  Paul  was 
correctly  decided.  In  Dodson  v.  Harris, 
10  Ala.  566,  where  a  horse  was  sold  on 
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A  question  has  been  made  also  whether  the  invalidity  of  a 
contract  made  on  Sunday  can  be  set  up  against  an  innocent 
party,  as  the  innocent  indorsee  of  a  note  made  on  Sunday. 
We  think  not;  but  this  question  is  not  settled,  (hu)  But  it 
seems  that  an  ofScial  bond,  executed  on  Sunday,  is  not  void 
as  to  the  parties  to  be  thereby  protected,  (hv) 


6.    Of  maintenance  and  champerty. 

Maintenance  and  champerty  are  oiTences  at  common  law; 
and  contracts  resting  upon  them  are  void.  But  those  offences, 
if  not  less  common  in  fact,  as  it  may  be  hoped  that  they  are, 
are  certainly  less  frequent  in  their  appearance  before  judicial 
tribunals  than  formerly  ;  and  recent  decisions  have  considera- 
bly qualified  the  law  in  relation  to  them.  Still,  however,  they 
are  offences,  and  contracts  which  rest  upon  them  are  void. 
Maintenance  in  particular  seems  now  to  be  confined  to  the 
intermeddling  of  a  stranger  in  a  suit,  for  the  purpose  of  stirring 
up  stiife  and  continuing  litigation,  [i)     Nor  is  *any  one  liable 


Sunday,  and  a  note  taken  for  the  pur- 
chase-money on  the  same  day,  it  was  held 
that  both  tile  contract  and  the  note  were 
void,  and  though  the  purchaser  retained 
the  horse  in  his  possession  without  objec- 
tion or  demand  by  the  seller,  the  law  will 
not  imphj  <i  promise  to  pay  the  stipulated 
price,  or  what  the  horse  is  reasonably 
worth.  But  the  contract  btins  void,  no 
property  passed  to  the  vendee,  and  ho 
would  bo  chargeable  in  trover  upon  proof 
of  demand  and  refusal,  or  in  assumpsit 
upon  an  express  promise  to  pay,  sul)sc- 
quontly  made,  in  consideration  of  the  re- 
tention of  the  horse.  In  Scarfc  v.  Morgan, 
4  JI.  &  W.  270,  it  was  held  that  where  a 
contract,  the  execution  of  which  gave  a 
lien  on  property,  was  made  and  executed 
on  Sunday,  although  the  contract  was 
void,  the  lien  attached.  See  further,  Sum- 
ner ('.  Jones,  24  Venn.  317  ;  Eloxsome  «. 
Williams,  3  B.  &  Cr.  232  ;  Moore  b.  Ken- 
dall, 1   Chaud.  33. 

(hu)  See  Bloxsome  r.  'Williams,  3  B.  & 
Cr.  232;  Fennell  v.  liiddlc,  5  B.  &  Cr. 
406;  Bcgbie  v.  Levi,  1  Cr.  &  Jer.  180; 
Allen  V.  Deming,  14  N.  H.  133;  Salt- 
marsh  r.  Tuthill,  13  Ala.  390. 

{hv)  Commonwealth  v.  Keudig,  2  Pouu. 
St.  448. 
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((')  See  on  this  subject.  Masters  ;;,  Mil- 
ler, 4  T.  E.  340;  Flight  r.  Lcman,  4  Q. 
B.  SS3;  Bell  c.  Smith,  5  B.  &  C.  188; 
Williamson  v.  Ilenloy,  6  Bing.  299.  It 
has  been  considered  maintenance  for  an 
attomej'  to  agree  to  save  a  party  harmless 
from  costs,  provided  ho  be  allowed  one 
half  of  the  proceeds  of  the  suit  in  case  of 
success.  Masters,  7)1  re,  4  Dowl.  18.  And 
see  Ilanington  i\  Long,  2  My.  &  K.  590. 
But  one  may  lawfully  agree  to  promote  a 
suit,  where  he  has  reasonable  ground  to 
beheve  himself  interested,  although  in  fact 
he  is  not  so.  Findon  v.  Parker,  11  M.  & 
W.  67.5.  In  Call  v.  Calef,  13  Met.  362, 
it  appeared  that  A  had  an  interest  in 
the  exclusive  use  in  Manchester,  X.  H., 
of  a  certain  patent  machine,  and  B  had 
an  interest  in  the  exclusive  use  of  the  same 
machine  in  Lowell.  S  was  using  said 
machine  in  Manchester,  without  right.  A 
gave  to  B  a  power  of  attorney,  authorizing 
him  to  take  such  steps  in  A's  name  as  B 
might  judge  to  be  necessary  or  expedient, 
by  suit  at  law  or  othenvise,  to  ])re\ent  S 
from  using,  letting,  or  selling  said  machine 
in  Manchester,  and  also  authorizing  B  to 
sell  to  S  the  right  to  use  said  machine  in 
Manchester.  And  by  a  parol  agreement 
between  A  and  B,  B  was  to  have,  as  his 
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to  this  charge  who  gives  honest  advice  to  go  to  law,  or  ad- 
vances money  from  good  motives  to  support  a  suit,  or  if  he 
stands  towards  the  person  who  is  the  party  to  the  suit  in  any 
intimate  relation,  as  of  landlord,  father  or  son,  ^or  master,  or 
husband,  (j) 

Champerty  is  treated  as  a  worse  offence;  for  by  this  a 
stranger  supplies  money  to  carry  on  a  suit,  on  condition  of  shar- 
ing in  the  land  or  other  property  gained  by  it.  And  contracts 
of  this  sort  are  set  aside  both  at  law  and  in  equity.  And  any 
agreements  to  pay  part  of  the  sum  recovered,  whether  by  com- 
mission or  otherwise,  on  consideration  either  of  money  ad- 
vanced to  maintain  a  suit,  or  services  rendered,  or  information 
given,  or  evidence  furnished,  come  within  the  definition  of 
champerty,  (k)  And  this  has  also  been  extended  *to  cover 
many  cases  of  the  purchase  of  a  doubtful  title  to  land,  by  a 
stranger,  of  one  not  in  possessdon,  and  of  land  which  he  who 
has  possession  holds  adversely  to  the  title  purchased,  (l) 


compensation  for  his  services  under  said 
power  of  attorney,  one  half  of  ivliat  lie 
should  recover  or  receive  of  S.  B  ren- 
dered services  under  said  power,  for  which 
he  was  entitled  by  said  parol  agreement 
to  $25.  A  afterwards  assigned  his  right 
to  the  use  of  said  machine  to  C,  with  no- 
tice of  B's  claim  on  A,  and  with  authority 
to  C  to  revoke  said  power  of  attorney  to 
B,  upon  paying  B  $25.  C  promised  B 
to  pay  him  said  sum,  and  B  consented  to 
the  revocation  of  the  power  of  attorney. 
B  afteiTvards  -brought  an  action  against  C 
to  recover  said  sum  of  $25.  Held,  thiit 
the  parol  agreement  between  A  and  B 
was  not  illegal  and  void  on  the  ground  of 
maintenance  and  champerty,  but  was  a 
valid  agreement,  since  the  unauthorized 
use  of  the  patent  in  either  place  would 
diminish  the  value  and  profits  of  the  pat- 
ent in  the  other,  and  therefore  B  had  a 
direct  interest  in  preventing  the  violation 
of  the  patent  right ;  that  C's  promise  to 
pay  B  said  sum  was  on  a  good  and  suffi- 
cient consideration ;  and  that  the  action 
could  be  maintained. 

(j)  Ferine  v.  Dunn,  3  Johns.  Ch. 
508  ;  Thallhimer  v,  Brinckerhoff,  3  Cow. 
647. 

(/c)  Stanley  v.  Jones,  7  Bing.  369; 
Thurston  v.  Percival,  1  Pick.  415;  La- 
throp  V.  Amherst  Bank,  9  Met.  489,  an 
excellent  case  on  this  subject;  Byi'd  v. 
Odem,  9  Ala.  755 ;  Satterlee  v.  Prazer,  2 


Sandf.  141 ;  Holloway  v.  Lowe,  7  Porter, 
488 ;  Key  v.  Vattier,  1  Ham.  58 ;  Rust  v. 
Larue,  4  Litt.  417.  It  has  been  held  in 
Kentucky,  that  a  contract  by  a  client  to 
pay  his  attorney  "a  sum  eijiuil  to  one 
tenth  of  the  amount  recovered,"  was  not 
void  for  champerty.  Evans  v.  Bell,  6 
Dana,  479 ;  Wiiliite  u.  lloberts,  4  Dana, 
172. 

{I)  This  was  forbidden  by  the  English 
Stat.  32  Heniy  8,  c.  9,  against  buying  up 
pretended  titles,  which  was  at  an,  early 
day  enacted  in  some  American  States, 
and  in  others  adopted  by  practice.  See 
Brinlcy  v.  Whiting,  5  Pick.  353 ;  Whita- 
kcr  I'.  Cone,  2  Johns.  Cas.  58 ;  Belding  v. 
Pitkin,  2  Caines,  147 ;  McGoon  v.  An- 
keny,  11  111.  558.  But  see  Crcsingcr  v. 
Lessee  of  Welch,  1 5  Ohio,  156;  Edwards 
u.  Parkhurst,  21  Vei-mont,  472  ;  Dunbar 
V.  McPall,  9  Humph.  505.  The  Eriglish 
statute  of  32  Hen.  8,  c.  9,  on  the  subject 
of  champerty  is  not  in  force  in  Mississippi. 
In  order,  therefore,  to  avoid  a  contract  on 
the  ground  of  champerty,  the  common 
law  offence  must  be  complete,  to  consti- 
tute which  it  must  not  only  be  proved  that 
there  was  adverse  possession  at  the  time 
of  sale,  but  that  the  purchaser  had  knowl- 
edge of  such  adverse  possession ;  this  is 
especially  the  case  where  the  land  granted 
was  in  forest  and  wild  at  the  time  of  the 
grant.  Sessions  v.  Reynolds,  7  Sm.  & 
Mar.  132.     In  many  States  such  a  trans- 
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SECTION    XIII. 

OF   FRAUD. 

We  have  had  repeated  occasion  to  remark,  that  fraud  avoids 
every  contract,  and  annuls  every  transaction ;  and  to  illustrate 
this  yjrinciple  in  its  relation  to  many  of  the  kinds  of  contracts 
which  we  have  already  considered.  But  there  are  some  general 
remarks  on  the  subject  of  fraud,  especially  when  considered  as 
a  defence  to  an  action  brought  upon  a  contract,  which  we  would 
now  make,  avoiding  a  repetition  of  what  has  been  already  said, 
as  far  as  may  be. 

It  is  sometimes  asserted  that  the  distinction  in  the  civil  law 
between  dolus  mains  and  do/us  bonus  is  unknown  to  the  com- 
mon law ;  and  it  is  true  that  we  have  no  such  distinction  ex- 
pressed in  words  which  are  an  exact  translation  of  the  Latin 
words.  But  it  is  also  true  that  the  distinction  is  itself,  substan- 
tially, a  part  not  only  of  the  common  law,  but  necessarily  of 
every  code  of  human  law.  For  it  is  precisely  the  distinction 
between  that  kind  and  measure  of  craft  and  cunning  which  the 
law  deems  it  impossible  or  inexpedient  to  detect  and  punish, 
and  therefore  leaves  unrecognized,  and  *that  worse  kind  and 
higher  degree  of  craft  and  cunning  which  the  law  prohibits,  and 
of  which  it  takes  away  all  the  advantage  from  him  by  whom 
it  is  practised. 

The  law  of  morality,  which  is  the  law  of  God,  acknowledges 
but  one  principle,  and  that  is  the  duty  of  doing  to  others  as  we 
would  1liat  others  should  do  to  us,  and  this  principle  absolutely 
excludes  and  prohibits  all  cunning ;  if  we  mean  by  this  word 
any  astuteness  practised  by  any  one  for  his  own  exclusive  ben- 
efit. But  this  would  be  perfection  ;  and  the  law  of  God  re- 
quires it  because  it  requires  perfection  ;  that  is,  it  sets  up  a  per- 
fect standard,  and  requires  a  constant  and  continual  effort  to 
approach  it.  But  human  law,  or  municipal  law,  is  the  rule 
which  men  require  each  other  to  obey ;  and  it  is  of  its  essence 

action  never  was  considered  illegal.     See     r.   Wliitman,  6  Binn,  416;  Haddiick  v. 
Frizzle  v.  Veaeh,  1  Dana,   211 ;  Stoever     Wilmarth,  5  N.  H.  181. 

[2G2] 


CH.  III.]  DEFENCES.  *266 

that  it  should  have  an  effectual  sanction,  by  itself  providing 
that  a  certain  punishment  should  be  administered  by  men,  or 
certain  adverse  consequences  take  place,  as  the  direct  effect  of 
a  breach  of  this  law.  If  therefore  the  municipal  law  were 
identical  with  the  law  of  God,  or  adopted  all  its  requirements, 
one  of  three  consequences  must  flow  therefrom ;  either  the  law 
would  become  confessedly,  and  by  a  common  understanding, 
powerless  and  dead  as  to  a  part  of  it ;  or  society  would  be  con- 
stantly employed  in  visiting  all  its  members  with  punishment; 
or,  if  the  law  annulled  whatever  violated  its  principles,  a  very 
great  part  of  human  transactions  would  be  rendered  void. 
Therefore  the  municipal  law  leaves  a  vast  proportion  of  un- 
questionable duty  to  motives,  sanctions,  and  requirements  very 
different  from  those  which  it  supplies.  And  no  man  has  any 
right  to  say,  that  whatever  human  law  does  not  prohibit,  that 
he  has  a  right  to  do ;  for  that  only  is  right  which  violates  no 
law,  and  there  is  another  law  besides  human  law.  Nor,  on  the 
other  hand,  can  any  one  reasonably  insist,  that  whatever  one 
should  do  or  should  abstain  from  doing,  this  may  properly  be 
made  a  part  of  the  municipal  law,  for  this  law  must  necessarily 
fail  to  do  all  the  great  good  that  it  can  do  and  therefore  should, 
if  it  attempts  to  do  that  which,  while  society  and  human  nature 
remain  what  they  are  it  cannot  possibly  accomplish. 

It  follows  that  a  certain  amount  of  selfish  cunning  passes 
'unrecognized  by  the  law ;  that  any  man  may  procure  to  him- 
self, in  his  dealings  with  other  men,  some  advantages  to  which 
he  has  no  moral  right,  and  yet  succeed  perfectly  in  establishing 
his  legal  right  to  them.  But  it  follows  also,  that  if  any  one 
carries  this  too  far ;  if  by  craft  and  selfish  contrivance  he  inflicts 
injury  upon  his  neighbor  and  acquires  a  benefit  to  himself,  be- 
yond a  certain  point,  the  law  steps  in,  and  annuls  all  that  he 
has  done,  as  a  violation  of  law.  The  practical  question,  then, 
is,  where  is  this  point ;  and  to  this  question  the  law  gives  no 
specific  answer.  And  it  is  somewhat  noticeable,  that  the  com- 
mon law  not  only  gives  no  definition  of  fraud,  but  perhaps  as- 
serts as  a  principle,  that  there  shall  be  no  definition  of  it.  And 
the  reason  of  this  rule  is  easily  seen.  It  is  of  the  very  nature 
and  essence  of  fraud  to  elude  all  laws,  and  violate  them  in  fact, 
without  appearing  to  break  them  in  form  ;  and  if  there  were  a 
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technical  definition  of  fraud,  and  every  thing  must  come  within 
the  scope  of  its  words  before  the  law  could  deal  with  it  as 
fraud,  the  very  definition  would  give  to  the  crafty  just  what 
they  wanted,  for  it  would  tell  them  precisely  how  to  avoid  the 
grasp  of  the  law.  Whenever,  therefore,  any  court  has  before  it 
a  case  in  which  one  has  injured  another,  directly  or  indirectly, 
by  falsehood  or  artifice,  it  is  for  the  court  to  determine  in  that 
case  whether  what  was  done  amounts  to  cognizable  fraud. 
Still,  this  important  question  is  not  left  to  the  arbitrary,  or, 
as  it  might  be,  accidental  decision  of  each  court  in  each  case ; 
for  all  courts  are  governed,  or  at  least  directed,  by  certain  rules 
and  precedents,  which  we  will  now  consider. 

In  the  first  place,  it  is  obvious  that  the  fraud  must  be  mate- 
rial to  the  contract  or  transaction,  which  is  to  be  avoided  be- 
cause of  it ;  for  if  it  relate  to  another  matter,  or  to  this  only  in 
a  trivial  and  unimportant  way,  it  aflbrds  no  ground  for  the  ac- 
tion of  the  court,  (m)  It  must  therefore  relate  *distinctly  and 
directly  to  this  contract;  and  it  must  affect  its  very  essence  and 
substance,  (ii)     But,  as  before,  we  must  say  that  there  is  no 


(m)  Thus,  it  seems  that  a  misrepresen- 
tation by  a  vendor  of  a  horse,  as  to  the 
phicc  where  he  bonpjht  it,  is  not  such  a 
material  fraud  as  will  avoid  the  sale  of 
the  horse.  Geddes  /•.  Pennington,  5  Dow, 
159.  In  Taylor  !'.  Fleet,  1  Barbour,  471, 
it  is  said  that  in  order  to  avoid  a  contract 
of  sale  on  the  ground  of  misrepresentation, 
there  mnst  not  only  have  been  a  misrepre- 
sentation of  a  material  fact  constituting 
the  basis  of  the  sale,  but  the  purchaser 
must  have  made  the  contract  upon  the  faith 
and  credit  of  such  representation.  At 
least,  he  must  so  far  liave  rcUcd  upon  it  as 
tliat  lie  would  not  have  made  the  purchase 
if  such  representation  had  not  been  made. 
In  that  case  a  person  about  to  purchase  a 
fann  was  ignorant  of  the  actual  character 
and  capabilities  of  the  land,  and  had  no 
means  of  obtaining  sucli  knowledge  ex- 
cept by  information  to  Ijc  derived  from 
others  ;  and  the  owner,  with  a  knowledge 
that  the  purchaser's  object  was  to  obtain 
an  early  farm,  and  that  his  fann  was  not 
OS  early  as  the  lands  lying  in  the  neigh- 
borhood, re])rcscntcd  to  such  purchaser 
"  that  there  was  no  cai-lier  land  anywhere 
about  there,"  and  the  latter,  relying  upon 
the  truth  of  that  representation,  made  the 
purchase  ;  and  after  ascertaining  by  actual 
experiment  that  the  land  was  not  what  it 
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had  been  represented  to  be,  he  applied  to 
the  vendor,  within  a  reasonable  time,  to 
rescind  the  bargain,  who  refused  to  do  so. 
Ill  III,  that  this  faraished  a  sufficient  groitnd 
for  the  interference  of  a  court  of  equity 
to  rescind  the  contract,  even  though 
there  was  no  intention  on  the  part  of  the 
vendor  to  deceive  the  purchaser.  As  to 
the  necessity  of  materiality,  see  Camp  v. 
Pulver,  5  Barb.  91. 

(n)  Thus,  in  Green  r.  Gosden,  4  Scott, 
N.  R.  13,  3  M.  &  Gr.  446,  to  a  count  in 
debt  on  a  promissory  note,  the  defendant 
pleaded  that  the  note  was  obtained  from 
him  by  the  plaintiffs  and  others  in  collu- 
sion with  them,  I  ly  fraud,  covin,  and  mis- 
representation, wherefore  the  note  was 
void  in  law ;  it  was  held,  that  this  plea 
was  not  sustained  by  evidence  that  the 
note  was  given  by  the  defendant  and 
another,  as  sureties,  for  a  sum  advanced  to 
a  third  person  by  the  plaintiffs,  who  falsely 
held  themselves  out  to  the  world  as  a  so- 
ciety formed  and  acting  under  certain 
rules  and  regulations  ;  the  fraud  proved 
not  having  such  a  relation  to  the  particu- , 
lar  transaction  as  to  amount  to  fraud  in 
point  of  law.  So  in  Vane  v.  Cohbold,  1 
Exch.  798,  in  an  action  by  an  allottee  of 
a  railway  company  for  the  recovery  of 
his  deposit,  it  appeared  that  the  company 
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positive  standard  by  which  to  determine  whether  the  fraud  be 
thus  material  or  not.  Nor  can  we  give  a  better  rule  for  decid- 
ing the  question  than  this;  if  the  fraud  be  such,  that,  had  it 
not  been  practised,  the  contract  would  not  have  been  made,  or 
the  transaction  completed,  then  it  is  material  to  it;  but  if  it  be 
shown  or  made  probable  that  the  same  thing  would  have  been 
done  by  the  parties,  in  the  same  way,  if  the  fraud  had  not  been 
practised,  it  cannot  be  deemed  material.  Whether  the  fraud  be 
material  or  other\yise,  seems  to  be,  on  the  decided  weight  of  au- 
thority, a  question  for  the  jury  and  not  a  question  of  law ;  (o) 
but  it  is  *obvious  that  in  many  cases  the  jury  cannot  answer  this 
question  without  instructions  from  the  court. 

In  the  next  place,  the  fraud  must  work  an  actual  injury.  If 
it  be  only  an  intended  fraud,  which  is  never  carried  into  effect, 
or  if  all  be  done  that  was  intended,  but  the  expected  conse- 


issued  a  prospectus,  which  stated  the  cap- 
ital to  consist  of  60,000  shares  of  £25 
each,  and  the  plaintiff,  after  having  paid 
his  deposit,  executed  the  subscribers' 
agreement,  which  contained  the  usual 
terms  as  to  the  disposition  of  the  deposits ; 
at  the  time  when  he  executed  the  deed, 
the  deposits  upon  18,160  shares  only  had 
been  paid,  although  35,000  shares  had 
been  allotted,  which  fact  was  not  commu- 
nicated to  him.  Held,  that  the  withhold- 
ing of  the  above  fact  did  not  amount  to 
such  a  fraud  as  to  avoid  the  deed,  and 
that  the  plaintiff  was  not  entitled  to  re- 
cover back  his  deposit.  In  Edwards  v. 
Owen,  15  Ohio,  500,  it  was  held  that  a 
special  action  on  the  case  may  be  sus- 
tained against  a  debtor,  for  fraudulently 
representing  himself  insolvent,  and  thereby 
inducing  his  creditor  to  discharge  a  prom- 
issory note  for  less  than  its  value. 

(o)  Westbury  v.  Aberdein,  2  M.  &  W. 
267  ;  Lindenau  v.  Desborough,  8  B.  &  C. 
586  ;  Huguenin  v.  Eayley,  6  Taunt.  186; 
Bidault  V.  Wales,  20  Missouri,  546.  If 
the  fraud  was  material  to  the  contract,  it 
has  been  said  that  it  is  not  necessary  that 
it  should  have  been  practised  malo  animo. 
Moens  v.  Heyworth,  10  M.  &  W.  155, 
where  Lord  Abinger  said :  "  The  fraud 
which  vitiates  a  contract,  and  gives  a 
party  a  right  to  recover,  does  not  in  all 
cases  necessarily  imply  moral  turpitude. 
There  may  be  a  misrepresentation  as  to 
the  facts  stated  in  the  contract,  all  the  cir- 
cumstances in  which  the  party  may  believe 
to  be  true.  Tn  policies  of  insurance,  for  in- 
stance, if  an  insurer  makes  a  misrepresenta- 
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tion,  it  vitiates  the  contract ;  such  contracts 
arc,  it  is  trae,  of  a  peculiar  nature,  and  have 
relation  as  well  to  the  rights  of  the  parties 
as  the  event.  In  the  case  of  a  contract 
for  the  sale  of  a  public-house,  if  the  seller 
represent  by  mistake  that  the  house  real- 
ized more  than  in  fact  it  did,  he  would  be 
defrauding  the  purchaser,  and  deceiving 
him;  but  that  might  arise  from  liis  not 
having  kept  proper  books,  or  from  non- 
attention  to  his  affairs  ;  yet,  as  soon  as  the 
other  party  discovers  it,  an  action  may  be 
maintained  for  the  loss  consequent  upon 
such  misrepresentation,  inasmuch  as  he 
was  thereby  induced  to  give  more  than 
the  house  was  worth.  That  action  might 
be  sustained  upon  an  allegation  that  the 
representation  was  false,  although  the 
party  making  it  did  not  know  at  the  time 
he  made  it  that  it  was  so."  And  see  Lin- 
denau V.  Desborough,  supra ;  Maynard  v. 
Rhodes,  5  D.  &  R.  266 ;  Everett  v.  Des- 
borough, 5  Bing.  503 ;  Elton  v.  Larkins, 
5  C.  &  P.  86.  But  it  has  been  held  that  if 
a  fact  is  collateral  only,  and  the  statement 
of  it,  though  made  at  the  time  of  entering 
into  the  contract,  is  not  embodied  in  it, 
the  contract  cannot  be  set  aside  merely  on 
the  ground  that  such  statement  was  un- 
true ;  it  must  be  shown  that  the  party 
making  it  knew  it  to  be  untrue,  and  that 
the  other  was  thereby  induced  to  enter 
into  the  contract.  Moens  v.  Heyworth, 
10  M.  &  W.  147.  And  see  McDonald  v. 
Trafton,  15  Maine,  225  ;  Cunningham  v 
Smith,  10  Grattan,  255;  Wilson  v.  But- 
ler, 4  Bing.  N.  C.  748. 
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quences  do  not  result  from  it,  the  law  cannot  recognize  it.  (p) 
And  if  there  be  a  fraud,  and  it  be  actually  injurious,  the  injured 
party  can  recover  only  the  damage  directly  attributable  to  the 
fraud,  (q)  and  not  any  increase  of  this  damage  "caused  by  his  own 
indiscretion  or  mistake  in  relation  to  it.  (r)  And  if  no  damage  be 
caused  by  the  fraud,  no  action  lies,  (s)  Though  the  law  can- 
not lay  hold  of  a  merely  intended  fraud,  yet  it  will  recognize  as 
a  fraud  a  statement  which  is  literally  true,  but  substantially 
false ;  for  the  purpose  and  effect  of  the  thing  will  prevail  over 
its  form  ;  as  if  one  asserts  that  another,  whom  he  recommends, 
has  property  to  a  certain  amount,  knowing  all  the  while, 
that  although  he  possesses  this  property,  he  owes  for  it  more 
than  it  is  worth,  (i)     And  there  are  indeed   cases  in  which  the 


(p)  Hemingway  ii.  Hamilton,  4  M.  & 
"W.  115.  Lord  Abinger  there  said: — 
"  Suppose  a  man  contracts  in  writing-  to 
sell  goods  at  a  certain  price,  and  after- 
wards delivers  them,  could  the  liurer 
plead,  that  at  the  time  of  the  contract  the 
seller  fraudulently  intended  not  to  deliver 
them,  but  to  dispose  of  them  otherwise  ?  " 
In  Fcret  i'.  Hill,  23  Law  Times  Ee]>.  158, 
it  was  held  that  an  intention  existing  in 
the  mind  of  mie  of  the  parties  to  a  con- 
tract, to  use  the  thing  therein  contracted 
for,  in  an  illegal  manner,  would  not  ren- 
der the  contract  illegal,  although  he  fraud- 
ulently induced  tlic  otlier  party  to  enter  into 
the  contract,  by  statin;;-  that  he  wanted  the 
property  for  a  legal  purpose.  See  as  to 
tins  case,  Canham  l\  Barry,  29  E.  L.  & 
E.  2'J().  See  also,  Abbey'i-.  Dewev,  25 
Pcnn.  St.  Rep.  413. 

(q)  Per  Lord  Elhiihorr>iHj]i.,  in  Vemon 
V.  Keyes,  12  Ea>t,  632.  Wlicrc  an  action 
was  bronght  to  recover  the  value  of  cer- 
tain horses,  alleged  to  have  died  from  eat- 
ing corn  mixed  with  arsenic,  -which  the 
plaintiff  bought  from  the  defendant,  it  was 
held,  that  notwithstanding  the  defendant 
had  fraudulently  concealed  from  the  plain- 
tiff the  fact  that  arsenic  was  so  mixed 
witli  the  corn,  yet,  if  the  plaintiif  was  in- 
fonncd  of  the  fact  before  he  gaie  it  to  his 
horses,  he  could  only  recover  damages  to 
the  value  of  the  corn.  Stafford  v.  New- 
som,  9  Ircd.  507.  In  Tuckwell  v.  Lam- 
bert, 5  Cush.  23,  the  purchaser  of  a  vessel, 
falsely  and  fraudulently  represented  liy  the 
seller  as  eighteen  instead  of  twenty-eight 
years  old,  ha-ving  sent  her  to  sea  before  he 
had  knowledge  that  such  representation 
was  false,  and  the  vessel  being  aftcra  ards 
condemned    in    a   foreign    port,  it    was 
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held,  that  the  purchaser  was  entitled  to 
recover  his  actual  damages,  occasioned  by 
sending  the  ^■cs3el  to  sea,  not  exceeding 
the  value  of  the  vessel. 

(/■)  Thus,  in  Corbett  r.  Brotvn,  5  C.  & 
P.  363,  it  was  held,  that  a  tradesman  can 
only  recover  against  a  person  making  a 
false  representation  of  the  means  of  one 
wdio  refciTcd  to  him,  such  damage  as  is 
justly  and  immediately  referable  to  the 
false  representation.  Therefore,  if  the 
tradesman  gives  an  indiscreet  and  ill- 
judging  credit,  he  cannot  make  the  referee 
answerable  for  anv  loss  occasioned  bv  it. 

(s)  Morgan  v.  liliss,  2  Mass.  112;  Ful- 
ler ;>.  Hodgdon,  25  Jlaine,  243;  Ide  v. 
Grav,  11  Verm.  615;  Farrar  v.  Alston,  1 
Dev.  69. 

(t)  Corbett  V.  Brown,  8  Bing.  33,  1 
Mci.uc  &  Scott,  85.  In  this  case  the  de- 
fendant's son  having  purchased  goods 
from  the  plaintiffs  on  credit,  they  wrote  to 
the  defendant,  requesting  to  know  whether 
his  son  had,  as  be  stated,  £300  capital, 
his  o-\vn  property,  to  commence  business 
with  ;  to  which  the  defendant  replied,  that 
bis  son's  statement  as  to  the  £300  was 
perfectly  correct,  as  the  defendant  had  ad- 
vanced him  the  money.  It  was  proved 
that,  at  the  time  of  the  advance,  the  de- 
fendant had  taken  a  promissory  note  from 
his  son  for  £300,  payable  on  demand, 
with  interest,  wdiich  interest  was  paid. 
Six  months  after  the  communication  to 
the  plaintiffs,  the  defendant's  son  became 
bankrupt.  Held,  that  it  was  properly  left 
to  the  jury  to  say  whether  the  representa- 
tion made  by  "the  defendant  was  false 
within  his  own  knowdedge ;  and,  the  jury 
having  found  a  verdict  for  him,  the  court 
granted  a  new  trial.     Denny  v.  Oilman, 
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intention  seems  to  constitute  the  fraud,  and  to  have  the  force 
and  effect  of  fraud.  For  if  one  buys  on  credit,  but  does  not  pay, 
still  the  title  of  the  goods  is  in  him ;  but  if  one  buys  on  credit, 
intending  not  to  pay,  this  is  an  actual  fraud,  and  it  avoids  the 
sale  entirely,  so  that  no  property  passes  to  the  purchaser,  (w)  If 
the  question  were  res  nova,  perhaps  it  might  be  doubted  whether 
the  *rule  established  by  these  cases  is  correct.  It  is  clear  that  if 
a  purchaser  makes  false  representations  of  his  ability  to  pay, 
his  property,  or  credit,  the  sale  is  void,  and  no  title  passes  as 
between  the  original  parties  to  the  contract,  (v)  But  it  is 
equally  true,  that  the  mere  insolvency  of  the  purchaser,  and  his 
utter  inability  to  pay  for  goods  when  purchased,  although  well 
known  to  himself,  will  not  avoid  the  sale,  if  no  false  representa- 
tions or  means  are  used  to  induce  the  vendor  to  part  with  his 
goods,  (w) 

In  the  next  place,  it  must  appear  that  the  injured  party  not 
only  did  in  fact  rely  upon  the  fraudulent  statement,  (x)  but  had 
a  right  to  rely  upon  it  in  the  full  belief  of  its  truth  ;  for  other- 
wise it  was  his  own  fault  or  folly,  and  he  cannot  ask  of  the  law 
to  relieve  him  from  the  consequences,  (y)     On  the  other  hand, 

26  Maine,  149,  also  shows   that  a  repro-  never  to  pay  for  them  to  prevent  the  title 

sentation  may  be  literally  true,  and  yet  if  from    passing.      Bidaulf  v.    Wales,    20 

made  with  intent  to  deceive,  and  it  does  Missouri,  546. 

deceive  another  to  his  injury,  the  author  (x)  It  is  not  necessary  that  a  vendor 
may  be  liable.  It  is  perhaps  on  this  should  rely  solely  upon  the  fraudulent 
ground  that  a  second  vendee  of  land,  who  statements  of  the  defendant  as  to  the  sol- 
takes  his  deed  with  knowledge  of  a  prior  vency  of  a  third  person,  in  order  to  give 
um-ecorded  deed,  cannot  hold  the  estate,  a  right  of  action.  It  is  sufficient  if  the 
although  he  complies  vrith  the  letter  of  the  goods  were  paited  with  upon  such  represen- 
statute  by  first  putting  his  deed  on  record,  tations,  and  would  not  have  been  but  for 
See  Ludlow  u.  Gill,  1  D.  Chip.  49.  them.     Addington   v.   Allen,  11    Wend. 

(k)  See  Earl  of  Bristol  i:  Wilsmore,  1  374;  Young  r.  Hall,  4  Georgia,  95.     / 
B.  &  C.  514;   Ash  v.  Putnam,  1    Hill,         (t/)  If  therefore  the  party  to  whom  false 

.302;  Ferguson  v.  Canington,  9  B.   &  C.  statements  were  made   knew  them  to  be 

59.     And  see  Load  v.  Green,  15  M.  &  W.  false,  or  suspected  them  to  be  so,  and  did 

216.  not  at  all  rely  upon  them ;  or  if  the  state- 

(ti)  Gary  v.    Hotailing,  1    Hill,   311 ;  ments   consisted  of  mere  expressions   of 

Andrew  v.  Dieterich,  14  Wend. '31 ;  John-  opinion,  upon  which  he  had  no  legal  right 

son  V.  Peck,  1-  Wood.  &  Min.  334  ;  Lloyd  to  rely,  the  contract  is  not  avoided  by  the 

I.  Brewster,  4  Paige,  537.  fraudulent  intent  of  the  other  party.     See 

(«')    Cross   V.  Peters,    1    Greenl.   376.  Clopton  v.  Cozart,  13  Sm.  &  Mar.  363 ; 

And  see  Conyers  v.  Ennis,  2  Mason,  236 ;  Anderson  v.  Burnett,  5  How.  [Miss.]  165  ; 

and  the  excellent  case  of  JPowell  v.  Brad-  Connersville  !>.  Wadleigh,  7   Blackf.  102. 

lee,  9    Gill   ^    Johns.    220;    Smith    i\  And  it  is  upon  this  ground  that  a  misrepre- 

Smith,  21  Penn.  St.  Reps.  367.    To  avoid  sentation  as  to  the  legal  effect  of  an  agree- 

a    sale   of  goods     on    credit,    it    is   not  ment  does  not  constitute  such  a  fraud  as 

sufficient    that  the     purchaser    did    not  will  avoid  the  instrument,  since  every  per- 

intend  to  pay  for  them  at  the  time  agreed  son  is  supposed  to  know  the  legal  effect  of 

.  upon.     He  must,  when  he  buys,  intend  an  instrument  wliich  he  signs,  and  there- 
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where  a  party  is  obliged  to  rely  upon  the  statements  of  another, 
and  not  only  may,  but  should  repose  peculiar  confidence  in  him, 
this  is  in  the  nature  of  a  special  trust,  and  the  law  is  very  jeal- 
ous of  a  betrayal  of  this  trust,  and  visits  it  with  great  severity. 
This  principle  is  carried  to  its  utmost  extent  in  the  case  of  per- 
sons charged  expressly  with  trusts,  either  by  the  cestui  que  trust, 
or  others  for  him,  or  by  the  act  of  the  law  ;  as  we  have  shown 
in  speaking  of  trustees. 

*On  the  same  ground,  and  also  because  the  law  especially 
protects  those  who  cannot  protect  themselves,  all  transactions 
with  feeble  persons,  whether  they  are  so  from  age,  sickness,  or 
infirmity  of  mind,  are  carefully  watched.  The  whole  law  of  in- 
fancy illustrates  this  principle  ;  and  applies  it  in  many  cases  by 
avoiding  on  this  account  transactions  as  fraudulent,  which 
would  not  have  been  so  characterized  had  both  parties  been 
equally  competent  to  take  care  of  themselves,  (r) 

We  have  seen  that  the  intention  is  sometimes  the  test  of 
fraud;  but,  on  the  other  hand,  this  intention  is  sometimes  im- 
plied by  the  law  ;  for  it  seems  now  to  be  quite  settled,  that  if 
one  injures  another  by  statements  which  he  knows  to  be  false, 
he  shall  be  held  answerable,  although  there  be  no  evidence  of 
gain  to  himself,  or  of  any  interest  in  the  question,  or  of  malice 
or  intended  mischief  (a)  And  on  the  other  hand,  if  the  state- 
fore  has  no  right  to  rely  upon  the  state-  that  the  pUxintifF  must  also  show  the 
ments  of  the  other  iiarty.     Lewis  ?■.  Jones,     motive  which  actuated  the  defendant.     I 

4  B.  &  C.  506 ;  liu^scU  r.  Branham,  8  am  not  aware  of  any  authority  for  such  a 
Blackf.  277.     And  see  Starr  v.  Bennett,     position,  nor  that  it  can  lie  material  what 

5  Hill,  .303.  If  the  tnith  or  falsehood  of  the  motive  was.  The  law  will  infer  an 
the  representations  might  have  been  tested  improiier  motive  if  what  the  defendant 
by  ordinary  vigilance  and  attention,  it  is  .says  is  f;dse  within  his  own  knowledge, 
the  party's  oavu  folly  if  he  negkcted  to  and  is  the  occasion  of  damage  to  the  plain- 
do  so,  and  he  is  romrdilcss.  iNIdore  v.  tiff."  See  also,  Corlictt  c  Brown,  8 
Turbeville,  2  Bibb,  fii)2  ;  Saunders  v.  Bing.  .3.3,  1  Moore  &  Scott,  85,  that  if  a 
Hatterman,  2  Iredell,  .32  ;  Farrar  v.  Als-  representation  is  false  within  the  defend- 
ton,  1  l)ev.  69.  ant's  own  knowledge,  fraud  is  to  be  infer- 

(j)  Malin  v.  JIalin,  2  .Johns.  Ch.  238;  red.     And  see  Polhill  v.  Walter,  3  B.  & 

Blachford  w.  Christian,  1   Knap]),  77.  Ad.    114,   as   explained   in    Freeman   v. 

(a)  Foster  r.  Charles,  6  Bing.  396,  7  id.  Baker,  5    B.    &   Ad.    797;  Hart  r.   Tal- 

105.     This  was  an  action  for  making  false  madge,    2   ]):iy,  381.     Youut  v.  Hall  4 

statements  concerning  an  agent  whom  the  Geo.  95,  is  a  ,s'ti-ong  case  to  show  that  the 

dcfenibint  recommeiiiU'd,  and   knew   his  defendant  need  not  intend  to  derive  any 

statements  to  be  false.  Tiiiihil,  C.  J.  said  :  benefit  from  his  fraud  in  order  to  render 

"It  has  been  urged  that  it  is  not  sufficient  him  liable.     See  Stiles  r.  White,  11  Met. 

to  show  that  a  rcjiresentation  on  which  a  356  ;  Weatheiford  /•.  Fi-;hback,  3   Scam, 

plaintiff  has   acted  was   false  within  the  170.     In  "Watson  r.  Poulson,  7  Eng.  Law 

knowledge   of    the   defendant,   and    that  &Eq.  585,  it  was /teW,  that  if  a  man  tells 

damage  has  ensued  to  the  plaintiff,  but  an  untruth,  knowing  it  to   be   such    in 
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ment  be  false  in  fact,  and  injurious  because  false,  if  it  were 
believed  to  be  true  by  the  party  making  it,  it  is  not  a  fraud  on 
his  part,  (b)  If  the  statement  be  in  fact  *falsE,  and  be  uttered 
for  a  fraudulent  purpose,  which  is  in  fact  accomplished,  it  has 
the  whole  effect  of  fraud  in  annulling  the  contract,  although  the 
person  uttering  the  statement  did  not  know  it  to  be  false,  but 
believed  it  to  be  true,  (c)  If  the  falsehood  be  known  to  the 
party  making  the  statement,  malice  or  self-interest  will  be  in- 
ferred, (d)     A  party  will  not  be  held  liable  as  for  fraud,  if  the 


order  to  induce  another  to  alter  his  con- 
dition, who  docs  accordingly  alter  it,  and 
thereby  sustains  damage,  the  pai-ty  making 
the  false  statement  is  liable  in  an  action 
for  deceit,  although  in  making  the  false 
representation  no  fraud  or  injury  was  in- 
tended by  him.  Mun-ay  v.  Mann,  2  Exch. 
538,  is  to  the  same  eifect. 

(6)  Collins  V.  Evans,  5  Q.  B.  820  ;  Hay- 
craft  V.  Creasy,  2  East,  92  ;  llawlings  v. 
Bell,  1  C.  B.  951 ;  Thorn  v.  Bigland,  20 
Eng,  Law  &  Eq.  470 ;  Ormrod  v.  Huth, 
14  JI.  &  W.  651.  In  this  last  case,  cot- 
ton was  sold  by  sample,  upon  a  represen- 
tation that  the  bulk  corresponded  with  the 
samples,  but  no  warranty  was  taken  by 
the  purchaser,  and  the  bulk  of  the  cotton 
turned  out  to  be  of  inferior  quality,  and  to 
have  been  falsely  packed,  though  not  by 
the  seller.  Held,  that  an  action  on  the 
case  for  a  false  and  fraudulent  representa^ 
tion  was  not  maintainable,  without  show- 
ing that  such  representation  was  false  to 
the  knowledge  of  the  seller,  or  that  he 
acted  fraudulently  or  against  good  faith  in 
making  it.  And  Tindal,  C.  J.,  in  deliver- 
ing the  judgment  of  the  Court  of  Exche- 
quer Chamber,  said :  "  The  rule  which  is 
to  be  derived  from  all  the  cases  appears 
to  us  to  be,  that  whfere,  upon  the  sale  of 
goods,  the  purchaser  is  satisfied  without 
requiring  a  warranty,  (which  is  a  matter 
for  his  own  consideration, )  he  cannot  re- 
cover upon  a  mere  representation  of  the 
quality  by  the  seller,  unless  he  can  show 
that  the  representation  was  bottomed  in 
fraud.  If,  indeed,  the  representation  was 
false  to  the  knowledge  of  the  party  making 
it,  this  would  in  general  be  coftclusive 
evidence .  of  fraud ;  but  if  the  representa- 
tion was  honestly  made,  and  believed  at 
the  time  to  be  true  by  the  party  making  it, 
though  not  true  in  point  of  fact,  we  think 
this  does  not  amount  to  fraud  in  law,  but 
that  the  rule  of  caveat  emptor  applies,  and 
the  representation  itself  does  not  furnish  a 
ground  of  action.   And  although  the  cases 
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may  in  appearance  raise  some  difference 
as  to  tlic  effect  of  a  false  assertion  or  rep- 
resentation of  title  in  tiie  seller,  it  will  be 
found,  on  examination,  that  in  each  of 
those  cases  there  was  either  an  assertion 
of  title  embodied  in  the  contract,  or  a  rep- 
resentation of  title  which  was  false  to  the 
knowledge  of  the  seller.  The  rule  we 
have  drawn  from  the  cases  appears  to  us 
to  be  supported  so  clearly  by  the  early,  as 
well  as  the  more  recent  decisions,  that  we 
think  it  unnecessary  to  bring  them  for- 
ward in  review;  but  to  satisfy  ourselves 
with  saying  that  the  exception  must  be 
(lisallowed,  and  the  judgment  of  the  Court 
of  Exchequer  affirmed."  See  also,  Tiyon 
y.  Wliitmarsh,  1  jMct.  1  ;  Stone  v.  Denny, 
4  Met.  151;  Russell  v.  Clark,  7  Cranch, 
69;  Young  r.  Covell,  8  Johns.  25;  Hop- 
per r.  Sisk,  1  Smith,  [Ind.]  102,  1  Car- 
ter, 176;  Fooks  v.  Waples,  1  HaiTing. 
131  ;  Boyd  r.  Browne,  6  BaiT,  316  ;  Lord 
V.  Goddard,  13  How.  198;  Weeks  w.  Bur- 
ton, 7  Verm.  67  ;  Wells  v.  Jewett,  11  How. 
Pr.  Bep.  242,  254;  Ashlin  v.  White,  1 
Holt,  387  ;  Shrewsbury  y.  Blount,  2  Mann. 
&  Gr.  475.  Many  eases,  however,  seem 
to  hold  that  a  false  statement  of  a  material 
fact,  though  made  bona  fide,  will  avoid  a 
contract,  and  especially  if  the  statement 
be  of  a  fact  which  the  defendant  ought  to 
know,  and  which  the  other  party  had  a 
right  to  expect  the  defendant  did  know; 
See  Buford  v.  Caldwell,  3  Missouri,  477  ; 
Snyder  v.  Findley,  Coxe,  48  ;  Thomas  v. 
McCann,  4  B.  Monr.  601 ;  Lockridge  v. 
Foster,  4  Scammon,  569 ;  Parham  v. 
Randolph,  4  How.  [Miss.]  435 ;  Dunbar 
V.  Bonesteel,  3  Scam.  32  ;  Miller  v.  How- 
ell, 1  id.  499 ;  Craig  v.  Blow,  3  Stew.  448 ; 
Van  Arsdale  v.  Howard,  5  Ala.  596 ; 
Munroe  v.  Pritchett,  16  Ala.  785  ;  Juzan 
V.  Toulmin,  9  Ala.  662. 

(c)  Taylor  v.  Ashton,  11  M.  &  W.401. 

(d)  Thas  in  Collins  v.  Denison,  12  Met. 
549,  it  was  hdd,  tliat  in  an  action  for  de- 
ceit in  the  sale  of  a  horse,  when  proof  is 
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statement  be  of  a  matter  collateral  to  the  contract,  unless  it  is 
proved  to  have  been  "made  fraudulently,  (e)  If  a  misrepresen- 
tation be  embodied  in  a  contract,  it  would,  for  obvious  reasons, 
be  deemed  more  important,  and  exert  a  greater  influence,  than 
if  it  lie  without  the  contract,  and  be  connected  with  it  only  col- 
laterally, and  by  force  of  circumstances.  On  a  ground  some- 
what similar,  a  distinction  has  been  drawn  between  extrinsic 
and  intrinsic  circumstances,  which  may  sometimes  be  of  prac- 
tical use.  The  rule  seems  to  be,  that  a  concealment  or  misrep- 
resentation as  to  extrinsic  facts,  which  by  affecting  the  market 
value  of  things  sold,  or  in  any  such  way,  affects  the  contract, 
are  not  fraudulent,  while  the  same  concealment  of  defects  in 
the  articles  themselves  would  be  fraudulent.  (/)  But  it  is  per- 
haps enough  to  say  of  this,  that  a  fraud  relating  to  external 
and  collateral  matters  is  treated  by  the  law  with  less  severity 
than  one  which  refers  to  things  internal  and  essential. 

In  general,  concealment  is  not  in  law  so  great  an  offence  as 
misrepresentation,  (g)  whatever  it  may  be  morally.     It  *is  cer- 


given  that  tlie  defendant  knowingly  made 
false  repix'scutations  to  the  plaintiff  con- 
ceiTiing  the  horse,  at  the  time  of  the  sale, 
and  that  the  plaintiff  was  induced  Ijy  those 
representations  to  huy  the  horse,  and  eon- 
fidini?  in  them  did  bny  him,  the  jury  are 
authorized  and  required  to  find  that  the 
•defendant  made  the  representations  with 
the  intent  thereliy  to  induee  the  plaintiff  to 
buy  the  horse  ;  and  the  plaintiff  cannot  le- 
gally be  required  to  give  any  further  proof 
of  such  intent  of  the  defendant.  See  Bar- 
ley V.  "VValford,  9  Q.  B.  197;  Boyd'y. 
Browne,  6  Barr,  310. 

(c)  See  aiil,',  p.  2li7,  n.  (n). 

(/)  Laidlaw  i>.  (_)rgan,2  Wheaton,  195, 
holds  that  a  vendee  is  not  bound  to  give 
information  of  extrinsic  eireunistanees, 
•which  might  influence  tlie  price  of  tlie 
article,  although  he  knows  the  same  to  be 
exclusively  within  his  own  knowledge. 
See  anti',  vol.  1,  p.  461,  n.  (/).  See  also, 
Blydeuburgli  o.  Welsh,  1  Baldw.  ,331  ; 
Biirnott  i'.  Stiintdii,  2  Ala.  181.  But  see 
Frazer  v.  Gervais,  1  Walker,  [Miss.]  72. 
See  also,  HiiiihIl  r.  Evans,  4MeCord,  169, 
as  to  the  duty  of  the  vendor  to  disclose  a 
latent  ilefeet,  not  known  to  the  buyer.  But 
this  may  arise  from  the  law  pee"uliar  to 
■  that  State,  that  a  sound  price  implies  a 
sound  article. 

{g)  Concealment,  to  be  actionable, 
must  of  course  lie   of  such  facts  as   the 
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party  is  bound  to  communicate.  Iiwine 
V.  Kirkpatrick,  3  Eng.  Law  &  Eq.  17. 
And  see  Otis  v.  Raymond,  3  Conn.  413  ; 
Van  Arsdalo  v.  Howard,  .5  Ala.  596 ; 
Eichelliergcr  v.  Barnitz,  1  Yeatcs,  307. 
A  purcliascr  is  not  bound  to  disclose  his 
knowledge  of  a  fraud  which  makes  the 
title  of  the  vendor  to  the  property  better 
than  he  himself  supposes,  where  the  means 
of  knowledge  are  equally  open  to  both. 
Kintzing  i\  MeKU-ath,  5"  Penn.  St.  467. 
But  see"  Stevens  v.  Fuller,  8  N.  H.  463. 
In  Kailtou  r.  Mathews,  10  CI.  &  Ein.  934, 
a  ]  larty  became  surety  in  a  bond  for  the 
fidelity  of  a  commission  agent  to  his  em- 
]iloycrs.  After  some  time  the  employers 
discovered  irregularities  in  the  agent's  ac- 
counts, and  put  the  bond  in  suit.  The 
surety  then  instituted  a  suit  to  avoid  the 
bond,  on  the  ground  of  concealment  by 
the  employers  of  material  circumstances 
affecting  the  agent's  credit  prior  to  the 
date  of  the  bond,  ami  wliich,  if  communi- 
cated to  the  surety,  would  have  prevented 
him  from  undertaking  the  obligation.  On 
the  trial  of  an  issue  whether  the  surety 
was  induced  to  sign  the  bond  by  undue 
concealnient  or  deception  on  the  part  of 
the  employers,  the  presiding  judge  directed 
tlie  jury  that  the  concealment,  to  be  un- 
due, must  be  wilful  and  intentional,  with 
a  view  to  the  advantages  the  employers 
were  thereby  to  gain.   Held,  by  the  Lords, 
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tain,  however,  that  the  doctrine  of  fraud  extends  to  the  suppres- 
sion of  the  truth  in  many  cases,  as  well  as  to  the  expression  of 
what  is  false.  For  although  one  may  have  a  right  to  be  silent 
under  ordinary  circumstances,  there  are  many  cases  in  which 
the  very  propositions  of  a  party  imply  that  certain  things,  if  not 
told,  do  not  exist,  (h)  This  is  peculiarly  the  case  in  contracts 
of  insurance;  where  the  insured  is  bound  to  state  all  facts 
within  his  knowledge  which  would  have  an  influence  upon  the 
terms  of  the  contract,  and  are  not  known,  or  may  be  supposed 
by  him  not  to  be  known,  to  the  insurer,  (i)  In  these  cases,  and 
in  others  which  come  within  this  principle,  the  suppressio  veri 
has  the  same  effect  in  law  as  the  expressio  falsi. 

The  next  rule  of  which  we  would  speak  is  one  which  is  fre- 
quently of  very  difficult  application.     It  is  the  rule  which  *  dis- 


(reversing  the  judgment  of  tlie  Court  of 
Session, )  that  the  du'ection  was  Wrong  in 
point  of  law.  Mere  non-communication 
of  circumstances  affecting  the  situation  of 
the  parties,  material  for  the  surety  to  be 
acquainted  with,  and  within  the  knowl- 
edge of  the-  person  obtaining  a  surety 
bond,  is  undue  concealment,  though  not 
I  wilful  or  intentional,  or  with  a  view  to  any 
advantage  to  himself.  See  Prentiss  v. 
Euss,  16  Maine,  30.  If  a  broker  sell  prop- 
erty to  a  person,  knowing  it  to  be  subject 
to  the  lien  of  a  fieri  facias,  and  conceal  the 
fact,  and  send  the  party  to  investigate  re- 
specting the  encumbrances  on  the  prop- 
erty in  a  direction  whence  he  knows  cor- 
rect information  cannot  be  obtained,  al- 
though his  false  and  fraudulent  representa- 
tions are  made  by  actions  rather  than 
■words,  he  is  liable  to  an  action  on  the 
case  for  deceit.  Chisolm  v.  Gadsden,  1 
Strobh.  220.  But  where  the  defendant, 
in  an  action  for  deceit  in  the  sale  of  a 
slave,  had  been  told  that  he  was  imsound, 
but  did  not  believe  it,  it  was  held  that  he 
was  not  bound  to  disclose  it.  Hamrick  v. 
Hogg,  1  Dev.  351.  As  to  evidence  of 
fraudulent  concealment,  see  Fleming  v. 
Slocum,  18  Johns.  403.  In  George  v. 
Johnson,  6  Humph.  36,  it  was  held,  that 
where  a  party,  during  a  negotiation  for 
the  sale  of  property,  stated  that  the  other 
contracting  party  must  take  the  property 
at  his  own  risk,  such  statement,  though 
negativing  a  warranty,  would  not  exoner- 
ate the  party  from  a  liability  for  a  suppres- 
sion of  the  truth,  or  the  suggestion  of 
falsehood. 

(h)  Kidney   v.    Stoddard,  7   Met.  252, 


furnishes  an  excellent  illustration  of  such 
a  concealment  as  is  actionable.  There  a 
father  by  letter  recommended  his  minor 
son  as  worthy  of  credit,  &c.  He  did  not 
slate  that  he  was  a  minor.  A.  saw  the 
letter,  and  on  the  strength  of  it  trusted  the 
minor  for  guuds  for  trade  to  a  large 
amount.  The  jury  were  told  that  if  the 
father  concealed  the  fact  of  the  minority  of  the 
son,  with  the  view  of  giving  him  a  credit, 
knowing  or  believing  that  if  that  fact  had 
been  stated,  ho  would  not  have  obtained 
the  credit,  he  was  liable  in  law  for  the 
damage  A.  sustained,  and  this  ruling  was 
affirmed  by  the  whole  Court.  And  see 
Jackson  v.  Wilcox,  1  Scam.  344.  So, 
where  it  was  agreed  between  the  vendors 
and  vendee  of  goods  that  the  latter  should 
pay  10s.  per  ton  beyond  the  market  price, 
which  sum  was  to  be  applied  inli([uidation 
of  an  old  debt  due  to  one  of  the  vendors  ; 
and  the  payment  of  the  goods  was  guar- 
anteed by  a  third  person,  but  the  bargain 
between  the  parties  was  not  communicated 
to  the  surety ;  it  was  held  that  that  was  a 
fraud  on  the  surety,  and  rendered  the 
guaranty  void.  Pidcock  v.  Bishop,  3  B. 
&  Cr.  605. 

(i)  Lindeneau  t).  Desborough,  8  B.  &  C. 
586 ;  Bufe  v.  Turner,  6  Taunt.  338 ;  an 
excellent  case  on  the  subject  of  conceal- 
ment. See  further,  Clark  v.  Man.  Ins. 
Co.,  8  How.  235 ;  Tletcher  v.  Common- 
wealth Ins.  Co.,  18  Pick.  419  ;  Walden  v. 
Louisiana  Ins.  Co.,  12  Louis.  134 ;  Lyon 
V.  Commercial  Ins.  Co.,  2  Rob.  [Louis.] 
266  ;  New  York  Bowery  Ins.  Co.  ;-■.  New 
York  Ins.  Co.,  17  Wend.  359. 
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criminates  between  the  mere  expression  of  opinion  and  the 
statement  of  a  fact,  {j)  This  is  often  a  question  for  the  jury; 
but,  so  far  as  it  is  matter  of  law,  it  may  be  said  that  a  false  rep- 
resentation, in  order  to  have  the  full  effect  of  fraud,  must  relate 
to  a  substantial  matter  of  fact,  and  not  merely  to  a  matter 
which  rests  in  opinion,  or  estimate,  or  judgment,  {k)  One  rea- 
son is,  the  difficulty  of  proving  that  a  mere  statement  of  opinion 
is  false,  for  no  one  can  know  what  another  thinks,  with  any  cer- 
tainty, unless  the  opinion  is  of  some  tangible  matter  of  fact 
plainly  before  one's  eyes,  and  then  it  would  generally  be  a  false- 
hood as  to  fact.  Another  reason  is,  that  if  one  person  has  an 
opinion,  so  may  another ;  and  if  any  one  relies  on  mere  opin- 
ion, instead  of  ascertaining  facts,  it  is  his  own  folly.  But  this 
rule  must  not  be  pressed  beyond  its  reason.  For  though  the 
statement  be  in  form  only  of  an  opinion  ;  yet  if  that  opinion 
was  one  on  which  the  other  party  was  justified  in  relying,  either 
by  the  relations  existing  between  the  parties,  (I)  or  by  the  nature 
of  the  case,  and  it  can  be  made  to  appear  that  the  opinion  ex- 
pressed was  not  in  fact  held,  it  is  not  easy  to  see  why  this 
should  not  be  regarded  as  a  false  statement  of  a  fact,  or  rather 
why  it  is  not,  strictly  speaking,  a  false  statement  of  a  fact. 

*The  misrepresentation  need  not  be  made  by  the  party  whom 
it  benefits,  in  order  to  constitute  a  fraud  as  against  him.  (ot)    It 

(j)  Wlierc  a  person,  having  land  for  value  or  quantity  of  a  commodity  in  mar- 
salo,  gave  an  autliority  in  wiiting  to  sell  ket,  where  correct  infonnation  on  the  sub- 
it  u|iou  CLTtain  terms,  containing  the  fol-  jcct  is  equally  within  the  power  of  both 
lo^vi^l;•  chiusc  ; — "I  will  guaranty  that  jtaitius,  with  equal  diligence,  do  not,  in 
there  is  45,000,000  feet,  board  measure,  of  contemplation  of  law,  constitute  fraud, 
pine  timber  on  the  township;  and  the  ImjIcv  !>.  Cowgill,  5  Blackf.  18.  And  the 
purchaser  may  elect,  within  thirty  days  of  same  principle  was  applied  in  Baily  r.  Jler- 
the  purcliase,  to  take  it  at  a  survey  of  all  rell,  3  Bulstr.  94,  where  a  carrier  brought 
the  BtandiiiL?  pine  timber  at  one  dollar  per  an  action  of  deceit  for  representing  that  a 
thousjind,  or  pay  the  said  i.45,000  ; "  it  was  load  was  only  8  cwt.,  when  it  was  20  cwt., 
held  tliat  this  did  not  amount  to  a  repre-  wbci-cliy  two  of  his  horses  were  killed. 
sentiUion  that  there  were  in  fact  forty-tive  Judgment  was  arrested,  because  the  carrier 
millions  of  feet  of  timber  on  the  land,  might  have  weighed  the  load  himself. — But 
Hammatt  v.  Emerson,  27  JMaine,  308.  So  false  representations  by  a  vendor  of  real 
in  Sandford  r.  Handy,  2:!  Wend.  260,  it  estate  as  to  its  income  or  profits  will  in- 
was/i(/J  that  a  vendor  of  land  is  not  liable  validate  the  sale.  Irving  c.  Thomas,  18 
for  .an  ex|)ressinn  of  opinion  of  its  vafuo;  Maine,  418;  Hutchinson  i\  Morley,  7 
but  \v}  is  for  a  false  representation  as  to  Scott,  341.  And  see  Maddeford  v.  Aust- 
its  location,  if  the  purchaser  have  not  an  wick,  1  Sim.  89  ;  Wilson  v.  Wilson,  6 
oii]]ortnnity  at  the  time  of  seeing  the  land.  Scott,  540  ;  DobeU  o.  Stevens,  3  B.  &  C. 
So  also,  he  is  liable  for  a  inisrepresentation  623. 
as  to  the  cost  of  the  land.  (/)  See   Shaeffer  v.  Sleade,    7   Blackf. 

(k)   Thus,  misrepresentations    by   one  178. 
contracting  party  to  the  other  as  to  the         (m)  And  it  is  for  this  reason  that  if  A 
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may  be  his  by  adoption  ;  as  if  a  seller  knew  that  a  false  state- 
ment had  been  made  by  a  third  party,  which  was  known  to  the 
buyer,  and  was  operating  upon  his  mind,  and  inducing  him  to 
complete  the  purchase ;  (n)  if  the  seller  *only  permits  the  buyer 


trusts  B  upon  the  fraudulent  recommen- 
dation of  C,  A  is  not  left  to  his  action  for 
damages  against  C  for  the  deceit,  but  the 
fraud  of  C  invalidiitos  the  contract  be- 
tween A  and  B,  and  gives  A  the  same 
right  to  retake  the  goods  as  if  the  fraud 
had  proceeded  directly  from  B  himself. 
Fitzsimmons  u.  Joslin,  21  Vermont,  129, 
is  a  very  interesting  and  valuable  case 
upon  this  point.  In  that  case  the  credi- 
tors of  a  trader,  who  was  insolvent,  but 
who  wished  to  purchase  goods,  being  un- 
willing to  extend  to  hira  further  credit, 
told  him  that  they  did  not  like  to  sell  to 
him  if  ho  could  buy  elsewhere,  and  gave 
him  the  name  of  another  merchant,  and 
authorized  him  to  refer  to  them.  He  at- 
tempted to  purchase  of  this  merchant,  and, 
being  asked  for  references,  gave  the  names 
of  his  original  creditors,  and  was  told  to  call 
again  in  half  an  hour.  He  did  call  again 
in  the  course  of  the  day,  and  the  purchase 
was  effected.  No  inquiry  was  made  by  the 
vendor  of  the  purchase!-,  as  to  his  circum- 
stances, nor  did  he  give  any  assurances 
whatever  relative  thereto.  On  the  same 
day,  and  after  the  purchase  was  effected,  the 
purchaser  met  one  of  his  original  creditors, 
who  told  him  that  he  had  been  called 
upon  by  the  vendor,  and  that  "he  had 
given  as  good  an  account  of  liim  as  he 
could  and  not  make  himself  liable,"  — 
"  that  he  had  told  him  that  he,  the  pur- 
chaser, was  a  clever  fellow,  and  was  doing 
a  thriving  business  in  Vergcnnes,  and  that 
he,  the  creditor,  had  sold  him  goods,  and 
he  paid  well,  and  he  was  ready  to  sell  him 
more."  At  the  time  of  this  transaction, 
the  purchaser  was  in  an-ears  to  these  same 
original  creditors,  to  the  amount  of  sev- 
eral hundred  dollars  each,  and  their  de- 
mands had  actually  been  placed  in  the 
hands  of  their  attorney  at  Vergennes, 
where  the  purchaser  resided,  for  collec- 
tion ;  and,  as  soon  as  they  learned  that 
this  last  purchase  had  been  effected,  they 
sent  instnictions  to  the  attorney  to  attach 
the  goods,  as  the  property  of  the  pur- 
chaser, upon  their  arrival  at  the  place  of 
destination.  This  was  done,  and,  as  soon 
as  the  vendor  was  informed  of  the  insol- 
vency of  the  purchaser,  which  was  within 
a  week  after  the  attachment,  he  demanded 
the  goods  of  the  sheriff,  offering  to  pay 
freight ;  but  the  sheriff  refused  to  surrender 


them.  The  attachment  was  made  upon 
suits  in  favor  of  the  several  original  cred- 
itors ;  and  it  did  not  appeal-  that  either  of 
these  creditors,  except  tlie  one  above 
mentioned,  had  made  any  representation 
whatever  in  relation  to  the  matt?r.  And 
it  was  held,  that  the  purchaser  was  respon- 
sible for  the  representations  made  by  his 
creditor,  and  that  the  vendor,  having  been 
cheated  and  deceived  by  means  for  which 
the  purchaser  was  legally  responsible, 
might  sustain  trover  against  tlie  sheriff  to 
recover  tlie  value  of  tlie  goods  so  attached, 
(n)  Crocker  v.  Lems,  3  Sumner,  8.  In 
this  case  it  was  held  that  a  representation 
made  by  A  to  B,  and  communicated  by 
B  to  C,  who,  relying  thereupon,  contracts 
with  A,  I)y  which  he  is  defrauded,  shall 
have  the  same  effect  to  avoid  the  contract 
as  if  made  directly  by  A  to  C.  See  also, 
Bowers  v.  Johnson,  10  Sm.  &  M.  169; 
Hunt  V.  Moore,  2  Barr,  105.  So  fraudu- 
lent representations  by  A  to  B  concerning 
another's  credit  or  solvency,  if  communi- 
cated to  C,  who,  relying  upon  them, 
trusts  such  third  person,  may  give  C  a 
riglit  of  action  against  A  as  much  as  if 
the  communication  had  been  addressed  to 
C  in  person.  For  the  foundation  of  such 
an  action  is  not  privity  of  contract,  but 
the  autlior  of  the  fraudulent  misrepresen- 
tations is  guilty  of  a  tort,  and  is  answera^ 
ble  for  the  damage  suffered  by  any  one 
from  such  tortious  contract.  Gerhard  v. 
Bates,  20  Eng.  Law  &  Eq.  R.  129;  Pil- 
more  v.  Hood,  5  Bing.  N.  C.  97.  In  this 
last  case,  the  defendant  being  about  to  sell 
a  public-house,  falsely  represented  to  B 
who  had  agreed  to  purchase  it,  that  the 
receipts  were  £180  a  month;  B  having, 
to  the  knowledge  of  defendant,  communi- 
cated this  representation  to  plaintiff,  who 
became  the  purchaser  instead  of  B,  held, 
that  an  action  lay  against  defendant  at 
the  suit  of  plaintiff.  See  also,  Weather- 
ford  V.  Fishback,  3  Scam.  170.  But  in 
McCracken  v.  West,  17  Ohio,  16,  it  was 
held  that  if  A  write  a  letter  to  B,  desiring 
him  to  introduce  the  bearer  to  such  mer- 
chants as  he  may  desire,  and  describing 
him  as  a  man  of  property,  and  the  bearer 
do  not  deliver  the  letter  to  B,  but  use  it 
to  obtaui  credit  with  C,  C  cannot  maintain 
an  action  for  deceit  against  A,  though  J;he 
representations  in  the  letter  are  untrue. 

[273] 


278* 


TUB   LAW    OF   CONTRACTS. 


[part  II. 


to  act  under  this  delusion,  he  makes  the  falsehood  his  own,  and 
it  is  his  fraud,  (o)  And  it  is  hardly  necessary  to  repeat,  what 
may  be  inferred  from  the  general  principles  of  agency,  that  a 
principal  may  commit  a  fraud  by  an  agent;  or  may  even  be  affect- 
ed by  the  fraud  of  his  agent,  although  personally  honest,  (p) 

We  have  already  seen  that,  generally,  wherever  one  has  a 
right  to  rescind  a  contract,  and  exercises  that  right,  he  must 
restore  the  other  party  to  the  same  condition  that  he  would 
havebteen  in  if  the  contract  had  not  been  made,  (q)  But  where 
the  right  to  rescind  springs  from  discovered  fraud,  there  is  an 
exception  to  the  rule ;  the  defrauded  party  does  not  lose  his 
right  to  rescind  because  the  contract  has  been  partly  executed, 
and  the  parties  cannot  be  fully  restored  to  their  former  posi- 
tion ;  (/•)  but  he  must  rescind  as  soon  as  "circumstances  permit, 


(o)  See  Warner  v.  Daniels,  1  Wood.  & 
Min.  90 ;  Han-is  v.  Dclamar,  3  Ircd.  Eq. 
219;  Bowers  r.Jolinson,  10  S.  &  M.  173; 
Lawrence  i".  Hand,  23  Mississippi,  105. 

ip)  Fitzsimmons  n.  Joslin,  21  Verm. 
129.  In  tliis  ease,  liedjidd,  J.,  ably  re- 
views the  decided  cases,  and  pointedly 
condemns  the  cases  of  Cornfoot  v.  Fowke, 
6  M.  &  W.  358 ;  and  Langridge  v.  Levy, 
2  M.  &  W.  519,  4  id.  336,  as  unsound. 
See  also  Fuller  v.  Wilson,  3  Q.  B.  58. 
And  see  ante,  vol.  1,  pp.  62,  63,  and  notes. 

(y)  Burton  v.  Stewart,  3  Wend.  236  ; 
Thayer  v.  Turner,  8  Jlet.  550;  Kimball 
r.  Cunningham,  4  Mass.  502  ;  Perlcy  v. 
Balch,  23  Pick.  283.  See  also  ante,  p. 
192,  n.  (u).  But  in  Stevens  v.  Austin,  1 
Met.  557,  where  B  received  the  promissory 
note,  etc.,  of  A  for  goods  which  A  fraud- 
ulently obtained  of  him  and  sold  to  C, 
who  had  knowledge  of  the  fraud ;  it  was 
held  that  B  might  maintain  an  action  of 
trover  fur  the  goods  against  C  :viibout 
restoring  the  note  to  A.  And  .S'/h!M',  C.  J., 
said  :  "  Thef[UCstion  is  whether  the  plain- 
tiff was  bound  to  tender  back  the  note  and 
money  he  Itad  received  before  ho  could 
bring  his  action.  We  think  he  was  not. 
Not  to  the  defendant ;  for  the  plaintilf  liad 
received  nothing  of  him.  Nor  could  the 
defendant  raise  the  cjuestion,  whether  the 
plaintiff  liad  made  restoration  to  Foster 
or  not.  It  was  rf.5'/«/fr  a//os,  with  which 
the  jilaintilf  had  no  ccjncern,  and  was 
wholly  irrelative  to  tlic  i^siie  l)ctwecn  the 
parties."  generally  an  offer  to  return  the 
pro])erty  received  is  as  effectual  as  actually 
returning  it.  See  Howard  v,  Cadwaladcr, 
5  Blackf.  225 ;  Newell  v.  Turner,  9  For- 
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ter,  420.  Bamett  v.  Stanton,  2  Ala.  181. 
But  see  Carter  v.  Walker,  2  Eich.  40.  In 
Bacon  i\  Brown,  4  Bibb,  91,  it  was  held 
that,  in  an  action  for  damages  for  deceit  in 
a  sale  of  personal  property,  it  was  not 
necessary  to  return,  or  offer  to  return  the 
property.  Aliter,  if  the  buyer  disaffirms 
the  contract,  and  sues  for  the  price  paid. 

(r)  Thus,  where  a  vendor  received,  in 
part  payment  for  goods,  the  note  of  a 
third  person,  and  for  the  other  part  an 
order  from  the  vendee  on  another  person, 
wdiich  order  was  duly  paid,  it  was  held  that 
the  vendor  having  taken  the  note  upon  the 
falsi' and  fraudulent  representations  by  the 
vendee  that  the  maker  was  solvent,  might 
return  the  note  to  the  vendee,  and  main- 
tain assumpsit  for  the  balance  of  the 
amount  of  the  goods  sold  above  the  order, 
without  returning  the  order  also,  and  that 
the  defendant  was  not  ciuitlcd  to  be  placed 
entireli/  in  statu  quo.  Martin  !•.  Eoberts,  5 
Cnsli.  126.  Had  the  vendor  sought  by 
replevin  to  recover  all  the  articles  sold,  in 
specie,  perhaps  he  would  have  been  obliged 
to  return  all  the  consideration  received. 
In  Frost  V.  Lowry,  15  Ohio,  200,  it  was 
held,  that  if  A  obtains  goods  of  B  by  false 
pretences,  and  gii-es  therefor  an  accepted 
draft  upon  C,  an  accommodation  acceptor, 
it  is  not  necessary  for  B  to  return  the  draft 
to  A,  in  order  to  rescind  the  sale,  and  re- 
cover Iiack  the  goods.  And  so  if  a  per- 
son clfect  a  compromise  of  his  debts,  by 
fraudulent  representations,  and  procure  a 
discbarge  of  the  same  by  paying  a  percent- 
age thereon,  and  an  action  be  brought  to 
recover  the  balance,  on  the  ground  of 
fraud,  it  is  not  necessary,  as  preliminary 
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and  must  not  go  on  with  the  contract  after  the  discovery  of  the 
fraud,  so  as  to  increase  the  injury  necessarily  caused  to  the 
fraudulent  party  by  the  rescission,  (s)  In  other  words,  if  he 
rescinds  on  the  ground  of  fraud,  he  must  do  so  at  once  on  dis- 
covering the  fraud ;  (t)  *for  he  is  not  bound  to  rescind,  and  any 
delay,  especially  if  it  be  injurious  to  the  other  party,  would  be 
regarded  as  a  waiver  of  his  right.  And  the  same  consequences 
would  flow  from  his  continuing  to  treat  as  his  own  the  property 
which  came  to  him  by  reason  of  the  fraud,  (u)  The  mere  lapse 
of  time,  if  it  be  considerable,  goes  far  to  establish  a  waiver  of 
this  right ;  and  if  it  be  connected  with  an  obvious  ability  on 
the  part  of  the  defrauded  person  to  discover  the  fraud  at  a  much 


to  the  right  of  recovery,  that  the  plaintiff 
repay  or  offer  to  repay  the  percentage 
received.  Tlie  doctrine  of  the  rescission 
of  contracts  does  not  apply  to  such  a  case. 
Pierce  v.  Wood,  3  Tost.  519. 

(s)  Thus,  in  Masson  v.  Bovet,  1  Denio, 
69,  it  was  held  that  where  a  party  has 
been  led  to  enter  into  a  contract  by  the 
fraud  of  the  other  party,  he  may,  upon 
discovermg  the  fraud,  rescind  the  contract, 
and  recover  whatever  he  has  advanced 
upon  it,  provided  he  does  so  at  the  earliest 
moment  after  he  has  knowledge  of  the 
fraud,  and  returns  whatever  he  has  him- 
self received  upon  it.  In  that  case  the 
defendant,  being  the  plaiiitiff  in  a  judg- 
ment, and  about  to  cause  land  of  the  judg- 
ment debtor  to  be  sold  on  execution, 
fraudulently  represented  to  the  plaintiti' 
tliat  the  land  to  be  sold  was  free  from  any 
prior  encumbrance,  when  In  truth  it  was 
subject  to  older  liens  to  more  than  its 
value,  and  thereby  induced  him  to  become 
the  purchaser  at  the  sheriff's  sale  for  a 
considerable  sum,  and  received  from  him 
in  payment  of  his  bid  the  note  of  a  third 
person  held  by  the  plaintiff  for  a  larger 
sum  than  the  amount  bid,  giving  back  his 
own  note  for  the  balance.  It  was  held 
that  the  plaintiff,  who  had  immediately 
upon  the  discovery  of  the  fraud,  offered  to 
give  up  the  note  received  by  him,  and  to 
assign  the  certificate  of  sale,  could  main- 
tain replevin  in  the  detinet  against  defend- 
ant, for  the  note  so  transferred  to  the  de- 
fendant by  him. 

(f)  Thus,  where  A  engaged  to  caiTy 
away  certain  rubbish  for  B  at  a  specified 
mm,  but  found  upon  commencing  his 
work  that  B  had  made  fraudulent  repre- 
sentations as  to  the  quantity  of  rubbish, 
but  nevertheless  went  on  with  the  work, 


and  then  sought  to  recover  more  than  the 
sum  specified  by  the  contract,  it  was  held 
that  by  going  on  with  the  work  he  had 
waived  the  fraud,  and  could  not  recover 
except  upon  the  special  contract.  Selway 
l:  Fogg,  5  M.  &  W.  83.  Saratoga  K.  E. 
V.  Eow,  24  Wend.  74,  is  very  analuij,ous, 
and  see  Herrin  v.  Libbcy,  36  iMe.  350.  So 
if  a  party  deti-auded  brings  an  action  on 
the  contract  to  enforce  it,  he  thereby 
waives  the  fraud  and  affirms  the  contract. 
Ferguson  i'.  Can-ington,  9  B.  &  C.  59; 
Kimball  r.  Cunningham,  4  Mass.  502. 
See  also,  Wliitncy  v.  Allaire,  4  Denio,  554 ; 
Lloyd  V.  Brewster,  4  Paige,  Cli.  K.  537. 
So  if,  after  a  party  has  acquired  a  knowl- 
edge of  facts  tending  to  affect  a  contract 
vnih  fraud,  ho  offers  to  perform  it  on  a 
condition  which  he  has  no  right  to  exact, 
he  thereby  waives  the  fraud,  and  cannot 
set  it  up  in  an  action  on  the  contract. 
Blydenburgh  v.  Welsh,  Baldw,  331.  And 
see  Lamerson  v.  Marvin,  8  Barb.  10.  But 
in  Adams  v.  Shelby,  10  Ala.  478,  it  was 
held  that  when  a  party,  by  fraud,  obtains 
possession  of  property,  under  a  contract 
which  he  had  not  complied  with  on  his 
part,  an  offer  by  the  defrauded  party  to 
make  a  new  contract,  which  is  not  acceded 
to,  is  not  a  waiver  of  any  right  ho  had 
against  the  other  for  the  fraud  practised. 
(m)  Thus,  in  Campbell  y.  Fleming,  1 
Ad.  &  El.  40,  it  was  held,  that  if  a  party 
be  induced  to  purchase  an  article  by  fraud- 
ulent representations  of  the  seller  respect- 
ing it,  and  after  discovering  the  fraud  con- 
tinue to  deal  with  the  article  as  liis  own, 
he  cannot  recover  back  the  money  from 
the  seller.  And  sembk  that  tlie  right  to 
repudiate  the  contract  is  not  afterwards 
revived  by  the  discovery  of  another  inci- 
dent in  the  same  fraud. 
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earlier  period,  by  the  exercise  of  ordinary  care  and  intelligence, 
it  Avould  be  almost  conclusive,  (v) 

The  fraudulent  party  cannot  himself  assert  his  fraud,  and 
claim  as  his  right  any  advantages  resulting  from  it.  To  per- 
mit him  to  do  so  wo.uld  be  to  contradict  the  plainest  principles 
of  law.  No  man  can  be  permitted  to  found  any  rights  upon 
his  own  wrong;  (?y)  and  it  would  seem  to  be  an  inference  from 
this,  that  if  both  parties  are  in  fault,  the  law  will  not  interfere 
between  them ;  and  this  is  so,  if  both  parties  are  actually 
fraudulent,  although  the  beginning,  and  the  greater  fraud,  may 
be  on  the  one  side  or  the  other,  (x) 

The  general  rule,  that  equity  gives  relief  only  where  the  law 
cannot,  seems  not  applicable  to  cases  of  fraud  ;  for  there  equity 
and  law  have,  in  some  cases  at  least,  a  concurrent  jurisdiction. 
But  where  the  injured  party  confines  his  claim  to  damages,  he 
should  bring  his  action  at  law.  If  he  seeks  to  set  aside  the 
contract  entirely  on  this  ground,  he  must  either  wait  until  sued 
upon  the  contract,  and  then  interpose  this  defence  at  law,  or 
by  his  bill  in  equity  seek  for  an  injunction,  or  other  proper 
remedy.  There  is  one  distinction,  *however,  which  rests  upon 
cases  of  authority,  but  is  in  its  own  nature  so  far  technical  that 
we  have  some  doubts  whether  it  would  now  be  generally 
adopted.  It  is  this  ;  that  while  in  a  suit  on  a  simple  contract, 
fraud  is  a  good  and  complete  defence,  it  is  not  pleadable  in  bar 
to  an  action  founded  upon  a  specialty.  Some  of  the  courts 
which  have  recognized,  and  perhaps  enforced  this  distinction, 
have  doubted  its  reasonableness ;  and  in  that  mingling  of  law 
and  equity  jurisdiction,  which  has^  made  much  progress,  and 
threatens,  or  promises,'  to  make  more,  we  think  this  distinc- 
tion will  disappear.  («/) 

((•)  See  Veazio  i'.  Williams,  3   Story,  (x)   Warburton   ?•.   Akcn,   1    JIcLcan, 

612.     But  see  Attwood  u.  Small,  6  Clark  460  ;  Gourly  v.  Gcbhart,  1   Ohio  St.  262  ; 

&  Fin.  2.'34  ;  Ii'vine  v.  I&kpatrick,  3  Eiig.  NoUis  v.  Clai-k,  20  Wend.  24 ;  Smith  v. 

Law  &  Eq.  R.  17.  Hubl.s,  1  Eaiif.  71  ;  Hoover  v.  Pierce,  27 

(w)  .TouLS  r.  Yates,  9  B.  &  C.  532,  per  Miss.  13. 

Loi-d  Tnilvrden  :  Taylor  v.  Weld,  5  Mass.  (y)  Any  such  distinction   is  denied  in 

116;  AyiTs  c.  Hewett,  19  Maine,   281  ;  Massachusetts.     Sec  Hazard  r.  Irwin,  18 

HoUis  V.  Moras,  2  Harrinp;.  128.     There-  Pick.  95.     In  that  case  it  was  Md  that  in 

fore  one  who  gives  a  fraudulent  bill  of  sale  an  action  on   a  contract   under   seal,  in 

to  defraud  his  creditors  cannot  set  it  aside,  which  one   of  the   contracting   parties  is 

Bcssey  v.  Windham,  6  Q.  B.  166 ;  Nich-  seeking  to  enforce  the  contract  against  the 

ols  V.  Patten,  18  Maine,  231.  other,  the  defendant  may  plead  that  the 
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*It  is  said  that  the  law  never  presumes  fraud.  If  this  maxim 
is  regarded  merely  as  an  expression  of  the  horror  with  which 
the  law  regards  fraud,  and  its  unwillingness  to  suppose  that 
any  one  can  be  guilty  of  a  thing  so  base,  it  may  be  useful. 
And  if  it  means  no   more  than  that  the  law  never  presumes 


contract  was  obtained  by  fraud  and  im- 
position. And  Shaw,  C.  J.,  in  delivering 
the  judgment  of  the  court,  said  :  "  It  was 
ai-gued  on  the  part  of  tlie  plaintiff,  that 
whatever  might  be  the  effect  of  the  al- 
leged fraud  in  defence  of  a  suit  on  a  sim- 
ple contract,  such  a  fraud  is  not  pleadable 
in  bar  of  an  action  on  a  deed  or  specialty. 
Several  cases  .ire  cited  in  support  of  this 
position,  from  the  decisions  of  the  courts 
of  New  York,  and  the  point  seems  to  be 
there  so  settled  by  a  series  of  cases.  It 
is  a  little  remarkable,  however,  that  the 
original  case,  which  constitutes  the  com- 
mencement of  this  series,  is  hardly  an  au- 
thority for  the  point.  Dorian  v.  Sammis, 
2  Johns.  R.  179,  note.  The  case  was 
debt  on  bond,  for  the  price  of  a  slave  ; 
the  defendant  relied  on  the  fact  that  the 
negro  was  free,  and  not  the  property  of 
the  plaintiff,  when  he  sold  her ;  a  mere 
failure  of  consideration,  and  with  no  aver- 
ment of  fraudulent  representatioQ.  The 
court  ask,  '  can  a  defendant  in  a  court  of 
law  get  rid  of  a  bond,  given  on  a  sale  of  a 
chattel,  on  the  ground  of  failure  of  con- 
sideration t  There  is  no  allegation  that 
the  plaintiff  sold  the  chattel  fraudulently 
and  knowing  that  he  had  no  title.  There 
is  no  case  in  which  a  bond  can  be  set 
aside  but  where  the  consideration  was 
void  in  law,  or  where  there  was  fraud.' 
But  it  was  afterwards  ruled,  that  fraud 
cannot  be  pleaded  to  a  specialty  in  a 
court  of  law,  not  affecting  the  execution 
of  the  bond  itself ;  but  these  decisions  are 
founded  mainly  on  the  consideration  that 
a  more  adequate  remedy,  and  one  better 
adapted  at  once  to  discover  the  fraud  and 
to  relieve  against  it,  is  afforded  in  equity. 
In  one  of  the  late  cases  on  the  subject. 
Chief  Justice  Savage  says  :  '  I  confess  I 
can  see  no  very  good  reason- why  this  de- 
fence should  be  excluded  from  a  comt  of 
law,  and  the  party  sent  into  a  court  of 
equity  ;  but  so  the  point  has  always  been 
decided.'  Stevens  v.  Judson,  4  Wend. 
473.  But  whatever  may  have  been  de- 
cided elsewhere,  we  think  it  has  long  been 
a  settled  rule  in  Massachusetts,  that  such  a 
fraud  as  that  set  forth  in  this  ease  is  a  good 
defence  as  well  to  an  action  founded  on 
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a  deed  as  any  oftier  ;  it  is  rather  acted  on 
as  a  settled  rule,  than  discussed  and  de- 
cided in  any  particular  case.  The  cases 
cited  on  the  argument  are  cases  in  which 
the  judgment  of  the  court,  upon  great  con- 
sideration, proceeded  upon  this  as  a  set- 
tled rule  of  law.  Bliss  v.  Thompson,  4 
Mass.  E.  492 ;  Somes  v.  Skinner,  16  Mass. 
R.  348;  Somes  v.  Brewer,  2  Pick.  191. 
The  second  of  the  above  cases  was  a  real 
action,  involving  a  question  of  title,  and 
the  deed,  by  which  the  plaintiff  conveyed 
to  the  defendant,  being  shown  to  have 
been  obtained  by  imjDOsition  and  fraud,  it 
was  held  that  no  title  passed.  The  last 
of  the  above  cases  assumed  the  same  rule 
to  be  a  settled  rule  of  law ;  but  the  case 
was  distinguishable  in  this,  that  the  first 
grantee,  who  obtained  the  deed  from  the 
plaintiff  by  fraud  and  imposition,  had  con- 
veyed the  land  to  a  land  fide  pm'chaser 
without  notice,  and  so  it  was  held,  that  as 
against  him  the  rule  did  not  apply.  The 
general  doctrine  was  also  settled  in  a  case 
in  whicli  the  opinion  was  given  by  Par- 
sons, C.  J.  It  is  directly  in  point.  It  was 
on  covenant,  and  the  defendant  pleaded 
that  it  was  obtained  by  fraud  and  imposi- 
tion, and  the  defence  was  held  good.  The 
question  as  to  the  relative  jurisdiction  of 
courts  of  law  and  equity  is  there  consider- 
ed. The  learned  judge  concludes  this 
part  of  the  case  thus  :  '  But  when  a  court 
of  law  has  regularly  the  fact  of  fraud  ad- 
mitted or  proved,  no  good  reason  can  be 
assigned  why  relief  should  not  be  obtained 
there,  although  not  always  in  the  same 
way  in  which  it  may  be  obtained  in  equi- 
ty.' Boynton  v.  Hubbard,  7  Mass.  119. 
The  court  are  all  of  opinion,  that  in  an 
action  on  a  contract,  though  under  seal, 
in  which  a  party  is  seeking  to  enforce  a 
contract  against  the  other  contracting  par- 
ty, a  plea  and  proof  that  such  conti'aet 
was  obtained  by  fraud  and  imposition 
would  constitute  a  good  defence  at  law, 
and  of  course,  that  had  this  been  a  suit 
against  Penman,  he  might  have  made  this 
defence  at  law."  To  the  same  effect  is 
Hoitt  V.  Holcomb,  3  Foster,  535  ;  Hewin. 
V.  Libbey,  36  Me.  350. 
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fraud  without  any  evidence,  as  it  will  sometimes  presume  pay- 
ment or  title  from  lapse  of  time,  it  is  true.  But  this  language 
is  sometimes  used  when  nothing  more  is  meant  than  that  it 
will  not  too  readily  admit  fraud  upon  slight  evidence  ;  and 
when  it  might  be  taken  to  mean,  what  certainly  is  not  true, 
that  the  law  will  never  imply' fraud  where  it  is  not  directly 
proved,  or  will  not  call  and  treat  as  constructive  fraud  that 
which  is  not  proved  to  be  actual  fraud,  (z)  There  is  such  a 
phrase  in  use  as  legal  fraud ;  meaning  not  fraud  which  the  law 
allows,  but  that  which  the  law  for  good  reasons  calls  fraud, 
although  neither  the  dictionary  nor  morality  would  give  it  that 
name.  The  doctrine  on  this  subject  is  not  yet  fully  settled.  It 
would  often  be  very  harsh,  and  apparently  very  unjust,  to  inflict 
all  the  consequences  of  fraud  upon  one  who  had  made  a  mate- 
rial misstatement  in  ignorance,  only  because  of  his  own  error  ; 
but  it  would  seem  to  be  still  more  unjust  to  permit  all  the 
consequences  of  this  false  statement  to  fall  and  rest  on  him 
whose  only  fault  was  in  believing  that  one  told  the  truth,  who 
in  fact  was  telling  *that  which  was  false.  In  our  first  volume 
we  have  considered  this  subject  somewhat  in  connection  with 
the  law  of  agency.  In  general,  we  should  say  that  where  one 
states  what  is  not  true,  and  injurious  consequences  result  to 
another,  the  municipal  law,  although  as  we  have  said,  not 
identical  with  the  law  of  morality,  may  well  borrow  some  light 
from  it.  The  question  should  be  asked,  first,  whether  the  state- 
ment was  made  in  actual  ignorance,  and  then,  whether  this 
ignorance  was  innocent.  Nor  would  it  be  enough  to  give  such 
a,  falsehood  immunity,  that  the  ignorance  was  not  intentional 
and  wilful,  if  it  arose  from  the  unquestionable  negligence  of 
the  party.  Stich  a  case  as  that  would  fall  within  all  the  rea- 
son, and  we  think  all  the  law,  of  intentional  falsehood.  But 
we  go  further;  and  say  that  if  the  ignorance  might  have  been 
avoided  by  such  care,  and  such  intelligence,  and  such  investi- 


{z)  It  is  frequently  said  that  courts  of  work.     See  Warner  v.  D.iniels,  I  Wood, 

equity  can   act  more   ujion  presumptive  &   Min.  90;    1    Story,  Eq.  Jur.  ^   190; 

evidence  of  fraud  than  courts  of  law,  but  Eosevelt  v.  Fulton,  2  Cowen,  129  ;  Ne- 

the  consideration  of  that  subject  in  detail  ville  v.  Williinson,  1  Bro.  C.  11.  543'. 


is  foreign  to  the  object  of  the  present 
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gation,  as  the  party  making  the  statement  was  bound  to  have 
and  use,  then  he  is  responsible  for  its  effects,  (a)  But  while 
we  admit  that  he  to  whom  a  deliberate  assertion  is  made,  of  a 
fact  material  to  his  conduct  and  his  interests,  has  a  right  to 
demand  that  earnest  inquiry  and  careful  scrutiny  should  pre- 
cede such  assertion,  and  that  in  their  absence  he  who  makes  it 
must  be  held  responsible  for  it,  we  stop  short  of  the  doctrine, 
that  whoever  asserts  what  he  does  not  know  to  be  true,  is 
in  the  same  category  with  him  who  asserts  what  he  knows  to 
be  false.  This  would  be  to  say  that  wilful  falsehood  and  mere 
mistake  are  the  same  thing  in  the  law ;  which  cannot  be  true. 
Although  it  may  *be  true  that  when  a  loss  must  fall  either  on 
one  who  misleads  or  one  who  is  misled,  it  shall  be  cast  by  the 
law  on  the  first  rather  than  the  last,  stiE,  this  is  not  because 
of  fraud,  actual,  constructive,  or  legal,  but  simply  because  each 
party  should  bear  the  consequences  of  his  own  acts. 

(a)  And  the  case  of  Adamson  r.  JaiTis,  true  owner.     And  this  was  placed  on  the 

4  Biiig.  66,  well  illustrates  this  prineiplc.  ground  of  an  implied  contract  on  the  part 

There  the  defendant  gave  the  [jlaintiff,  an  of  the  defendant  to  indeinnifi/  a  person  for 

auctioneer,  an  order  and  authority  to  sell  doing  what  he  had  employed  him  to  do. 

certain  goods,  representing  himself  to  be  And  false  statements  by  a  vendor  of  land 

the  tnie  owner.     The  plaintiff  sold  them,  of  the  quantity,  quality,  or  boundaries  of 

and  paid  over  the  proceeds  to  the  defend-  the  premises  sold,  if  material,  and  relied 

ant.    The  goods  proved  not  to  belong  to  upon  by  the  other  party,  wUl  avoid  the 

the  defendant,  and  the  true  owner  rccov-  sale,  whether  the  vendor  knew  them  to  be 

ered  their  value  of  the  auctioneer.     The  false  or  not.    Warner  v.  Daniels,  1  Wood, 

latter  w.is  allowed  to  recover  of  the  de-  &  5Iin.  90  ;  Ainslie  v.  Medlycott,  9  Ves. 

fendant   for    having  .  falsely  represented  13  ;    Shackelford   v.    Haudley,   1   A.  K. 

himself  to  be  the  true  owner,  altliough  Marsh.    500  ;    Munroe   v.    Pritchett,    16 

there  was  no  e-iddence  of  any  fraud,  or  Ala.  785. 
malice,  or  knowledge  that  he  was  not  the 
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*CHAPTER    IV. 

STATUTE    OF   FRAUDS. 

The  Statute  of  Frauds  and  Perjuries,  passed  in  the  twenty- 
ninth  year  of  Charles  the  Second,  was  intended  as  an  effectual 
prevention  of  all  the  more  common  frauds  practised  in  society. 
But  a  great  diversity  of  opinion  as  to  its  effect  has  existed  both 
in  England  and  in  this  country.  Provisions  substantially 
similar,  however,  have  been  made  by  the  States  of  this  country, 
although  in  no  one  State,  is  the  English  statute  exactly 
copied.  The  questions  which  have  arisen  under  this  statute 
are  almost  innumerable  ;  and  the  great  variety  of  cases  leave 
some  of  them  as  yet  unsettled.  But  the  statute  has  had  a 
most  important  operation  upon  a  great  variety  of  contracts  ; 
especially  upon  those  of  sale  and  guaranty;  and  we  must  en- 
deavor to  present  the  results  of  the  widely  extended  adjudica- 
tions on  the  subject. 

The  two  sections  which  peculiarly  aSect  the  law  of  con- 
tracts, are  the  fourth  and  the  seventeenth.  By  the  fourth  sec- 
tion it  is  enacted  that  "  no  action  shall  be  brought  whereby  to 
charge  any  executor  or  administrator  upon  any  special  promise, 
to  answer  damages  out  of  his  own  estate ;  or  whereby  to 
charge  the  defendant  upon  any  special  promise  to  answer  for 
the  debt,  default,  or  miscarriages  of  another  person  ;  or  to  charge 
any  person  upon  any  agreement  made  upon  consideration 
of  marriage  ;  or  upon  any  contract  for  the  sale  of  lands,  tene- 
ments, or  hereditaments,  or  any  interest  in  or  concerning  them  ; 
or  upon  any  agreement  that  is  not  to  be  performed  within  the 
space  of  one  year  from  the  making  thereof;  unless  the  agi-ee- 
ment  upon  which  such  action  shall  be  brought,  or  some  memo- 
randum or  note  thereof,  shall  be  in  writing  and  signed  by  the 
party  to  be  charged  therewith,  or  some  other  person  thereunto 
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by  him  lawfully  authorized."  By  the  seventeenth  section  it 
is  enacted  that  * "  no  contract  for  the  sale  of  any  goods,  wares,  or 
merchandises,  for  the  price  of  ten  pounds  sterling  or  up- 
wards, shall  be  allowed  to  be  good,  except  the  buyer  shall  ac- 
cept part  of  the  goods  so  sold,  and  actually  receive  the  same, 
or  give  something  in  earnest  to  bind  the  bargain,  or  in  part 
payment,  or  that  some  note  or  memorandum  in  writing  of 
the  said  bargain  be  made  and  signed  by  the  parties  to  be 
charged  by  such  contract,  or  their  agents  thereunto  lawfully 
authorized." 

It  is  obvious  that  the  most  general  purpose  of  these  sections 
is,  to  permit  no  party  to  bind  himself  except  by  a  written 
promise,  signed  by  him ;  because  this  will  secure  an  exact  state- 
ment and  the  best  evidence  of  the  ternis  and  conditions  of  the 
promise.  Let  us  then  first  consider  what  signing  is  held  to  be 
sufficient ;  then  what  the  agreement  must  contain  and  express  ; 
and  then  how  it  must  be  framed. 

It  was  decided  in  the  time  of  Lord  Hardwicke,  that  a  sub- 
stantial signing  of  the  agi-eement  was  sufficient,  although  it 
was  not  literal  and  formal.  (6)  Hence,  if  the  agreement  be  not 
itself  signed,  but  a  letter  alluding  to  and  acknowledging  the 
agreement  is  signed,  this  is  sufficient,  (c)     It  is  not,  'however, 

(6)   See    Wolford  v.  Beazely,  3   Atk.  my  contract  with  yoa  for  100  sacka   of 

503.  good   English  seconds   flour,  at  45s.  per 

(c)  Tawney  v.  Crowther,  3  Bro.  C.  R.  sack,  is  of  so  li;id  a  quality  that  I  cannot 
lei,  318 ;  Saunderson  v.  Jackson,  2  B.  &  sell  it,  or  make  itinto  salable  bread.  The 
P.  238 ;  Shippcy  «.  Derrison,  5£sp.l90;  sacks  of  flour  are  at  my  shop,  and  you 
Phillimore  v.  Barry,  1  Campb.  513  ;  Allen  will  send  for  them,  otherwise  I  shall  com- 
V.  Bennet,  3  Taunt.  169;  De  Beil  v.  mence  an  action."  To  which  the  vendors 
Thomson,  3  Beav.  469  ;  Macroryi'.  Scott,  answered  by  their  attorney:  "Messrs.  L. 
5  Exch.  907  ;  Gale  v.  Mxon,  6  Cow.  445 ;  and  L.  consider  they  have  performed 
Parker  v.  Parker,  1  Gray,  409  ;  Toomer  theu-  contract  with  you  as  far  as  it  has 
V.  Dawson,  Cheves,  68.  And  the  letter  gone,  and  are  ready  to  complete  the  re- 
may  be  sent  to  the  plaintiff  himself,  or  mainder ;  and,  unless  the  flour  is  paid  for 
the  acknowledgment  may  be  contained  at  the  expiration  of  one  month,  proceed- 
in  a  letter  sent  to  a  third  person.  Wel-  ings  will  be  taken  for  the  amount."  ffdd, 
ford  V.  Beazely,  3  Atk.  503.  And  the  in-  that  the  jury  were  warranted  in  couclud- 
dorsement  of  an  unsigned  contract  of  sale  ing  that  the  contract  mentioned  in  the  ven- 
by  the  vendee  for  the  purpose  of  transfer  dors'  answer  was  the  same  as  that  partic- 
will  operate  as  a  signature.  Norman  v.  ularized  in  the  purchaser's  letter,  and  that, 
Molett,  8  Ala.  546.  In  Jackson  ii.  Lowe,  therefore,  the  two  writings  constituted  a 
1  Bing.  9,  the  purchaser  of  100  sacks  of  snfiicient  memorandum  of  the  contract 
good  English  seconds  flour,  at  45s.  a  under  the  17th  section  of  the  statute  of 
sack,  wrote  to  the  vendors  as  follows  :  "  I  frauds.  And  see  Pyson  v.  ICitton,  30  E. 
hereby  give  yon  notice,  that  the  flour  you  L.  &  E.  374.  So  in  Dobell  v.  Hutchin- 
delivered  to   me,  in  part  performance  of  son,  3  Ad.  &  El.   355,  the  purchaser  of 
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enough  that  the  agreement  be  written   by  the  party  "himself 


lands  by  auction  signed  a  memorandum  of 
the  contract,  indorsed  on  tlic  particulars 
and  conditions  of  tlie  sale,  and  referring  to 
tliem.  Afterwards  he  wrote  to  the  ven- 
dor, complaining  of  a  defect  in  the  title, 
referring  to  the  contract  expressly,  and 
renouncing  it.  The  vendor  wrote  and 
signed  several  letters,  mentioning  the  prop- 
erty sold,  the  names  of  the  parties,  and 
some  of  tlic  conditions  of  sale,  insisting 
on  one  of  tlicm  as  caring  the  defect,  and 
demanding  the  execution  of  the  contract. 
IMd,  that  these  letters  might  be  con- 
nected with  tlR\  particulars  and  conditions 
of  sale,  so  as  to  constitute  a  memorandum 
in  writhig,  binding  the  vendor  under  the 
statute  of  friiuds,  although  neither  the 
original  conditions  and  particulars,  nor 
the  memorandum  signed  \>y  the  purchaser, 
mentioned,  or  were  signe<l  Ijy,  the  vendor. 
In  Boydell  v.  Drummond,  2  Campl).  157, 
11  Ea^t,  142,  the  paper  containing  the 
signatru-e  wa,s  held  not  to  refer  witli  suf- 
ficient certainty  to  the  paper  containing 
the  terms  of  the  contract.  —  AYhcrc  tlicre 
is  a  prior  insufficient  or  unsigned  writ- 
ten contiart,  the  plaintitf  cannot  avail 
himself  of  a  subsequent  letter  from  the  de- 
fendant, in  wliieh,  though  the  order  for 
goods  be  ix'coguized,  the  terms  of  the 
contract  are  renounced  and  disaffirmed. 
Thus,  in  Coo])er  r.  Smith,  15  East,  103, 
there  was  a  lk'fecti^■c  memorandum  of  a 
bargain  for  the  sale  of  goods  ;  but  the  de- 
fendant wrf)le  a  letter,  in  wliich,  though 
he  admitted  the  order,  lie  insisted  that  the 
goods  had  not  been  delivered  in  time ; 
and  it  was  Ivld,  that  the  letter  did  not  sup- 
ply the  defects  of  the  memorandum,  and 
that  it  was  not  competeiu  for  the  plaintiff 
to  in'ove,  by  parol  testimony,  that  it  was 
not  stipulated  that  the  goods  should  be 
delivered  witliin  a  given  time.  And  this 
case  w,as  recognized  in  Richards  c.  Por- 
ter, 6  B.  &  Cr.  4.37.  There  A  sent  to 
B,  on  the  25th  of  January,  an  invoice  of 
fi\'e  pockets  of  hops,  and  delivered  the 
hops  to  a  carrier  to  be  conveyed  to  B.  In 
the  invoice,  \  ^vas  described  as  the  sel- 
ler and  B  as  the  purehaserof  the  hops. 
B  afterwards  wrote  to  A  as  follows : 
"  The  hops  I  bought  of  A  on  the  23d 
January  arc  not  yet  aiTi\'cd.  I  received 
the  invoice ;  the  last  were  longer  on  the 
ro:iil  than  they  ought  to  have  been  ;  how- 
ever, if  they  do  not  arrive  in  a  few  days,  I 
must  get  sonic  elsewhere."  Ihld,  that 
the  invoice  and  this  letter,  taken  together, 
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did  not  constitute  a  note  in  writing  of  the 
contract  to  satisfy  the  statute  of  frauds. 
To  the  same  effect  is  Archer  ;;.  Baynes,  5 
Exch.  635.  There  the  defendant  verbally 
agreed  to  purchase  of  the  plaintitf  certain 
barrels  of  flour.  The  defendant  after- 
wards wrote  to  the  plaintiff,  stating  that 
he  had  received  some  barrels,  which  were 
not  so  tine  as  the  sample,  and  were  not 
the  barrels  he  had  bought,  and  that  ha 
would  not  have  them.  In  answer  the 
plaintiff  wrote  as  follows  ;  "  Annexed  you 
have  invoice  of  the  flour  sold  you  last  Fri- 
day. I  am  very  much  astonished  at  your 
flnding  fault  with  the  Hour.  It  was  sold 
to  you  subject  to  your  examining  the  bulk ; 
and  it  was  not  until  after  you  had  exam- 
ined it,  and  satisfied  yourself  both  of  the 
quality  and  condition,  that  you  confirmed 
the  purchase.  What  was  forwarded  you 
was  the  same  you  saw.  Under  these  cir- 
cumstances, you  cannot,  therefore,  object 
to  fulfil  your  agreement."  The  defend- 
ant replied  as  follows:  "I  beg  to  say, 
the  baiTcls  I  have  received  is  not  the  same 
I  saw.  I  took  a  sample  with  me  from  the 
sample  I  have,  and  the  barrels  I  saw 
was  quite  as  fine  as  I  compared  them 
with,  nor  was  they  lumpy.  Now  the  bar- 
rels I  have  received  is  all  very  lumpy,  and 
none  of  them  so  fine  as  the  same.  If 
you  v.iU  take  them  back  and  pay  charges, 
I  >vill  with  pleasure  send  them.  There 
must  be  sfiine  mistake  about  them." 
JIilil,  that  the  letters  did  not  constitute  a 
sutfiiient  note  or  memorandum,  in  wxiting, 
of  the  contract,  within  the  17th  section  of 
the  statute  of  frauds,  ^l/'/c/'.soj?,  B.,  said  : 
"No  doubt  if  the  letter  of  the  plaintiff 
of  tlie  3d  of  October,  and  of  the  defend- 
ant in  answer,  taken  together,  contained 
a  sufiicicnt  contract,  namely,  one  that 
would  express  all  its  terms,  they  would 
constitute  a  memorandum  m  writing  with- 
in the  statute.  We  ha^•c  no  difficulty, 
therefore,  in  coming  to  the  conclusion  that 
these  Icttei-s  may  be  looked  at  for  the 
purpose  of  seeing  whether  or  not  they 
contain  a  sufficient  contract,  to  take  the 
case  out  of  the  statute  ;  but  looking  at 
them,  we  do  not  think  they  do.  Thoy 
do  not  express  all  the  terms  of  the  con- 
tract :  anil  the  case  is  in  truth  gov- 
erned by  Richards  v.  Porter,  which  was 
cited  in  the  course  of  the  argument,  and 
in  which  Lord  Tentcrdi-n  gave  a  similar 
decision  as  to  a  document  of  a  similar 
nature  which  was  then  before  him.     There 
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unless  he. also  signs  it.  (d)  If,  however,  he  writes  his  name  in 
any  part  of  the  agreement,  it  may  be  taken  as  his  signature, 
provided  it  was  there  wi'itten  for  the  purpose  of  giving  authen- 
ticity to  the  instrument,  and    thus  operating  as  a  signature ;  (e) 


is  a  distinct  refusal  on  the  part  of  the  de- 
fendant to  accept  tlio  flour  whioli  ho  had 
bought  of  the  plaintiff.  It  is  cleai-  from 
the  letters  that  he  had  bought  the  flour 
fi-om  the  plaintiff  upon  some  contract  or 
other ;  but  whether  he  bought  it  on  a  con- 
tract to  take  the  particular  ban-els  of  flour 
whicli  he  had  seen  at  the  warehouse,  or 
whether  he  had  bought  them  on  a  partic- 
ular sample  which  had  been  delivered  to 
him,  on  the  condition  that  they  should 
agree  with  that  sample,  does  not  appear ; 
and  that  which  is  in  truth  the  dispute  be- 
tween the  parties  is  not  settled  by  the  con- 
tract in  writing."  See  also,  Kent  v.  Hus- 
kinson,  3  B.  &  P.  233;  Smith  v.  Sui-man, 
9  B.  &  Cr.  561 ;  Blair  v.  Snodgrass,  1 
Sneed,  1.  The  letter,  it  seems,  must  be 
sent,  and  the  memorandum  completed  be- 
fore the  action  is  brought.  Bill  u.  Ba- 
ment,  9  JI.  &  W.  36.  In  that  case,  Mar- 
tin, arguendo,  contended  that  a  memoran- 
dum written  after  the  commencement  of 
the  action  was  sufficient.  But  Parke,  B., 
said  :  "  With  regard  to  the  point  which 
has  been  made  by  Mr.  Martin,  that  'a 
memorandum  in  writing  after  action 
brought  is  sufficient,  it  is  certainly  quite 
a  new  point,  but  I  am  clearly  of  opinion 
that  it  is  untenable.  There  must,  in  or- 
der to  sustain  the  action,  be  a  good  contract 
in  existence  at  the  time  of  action  brought ; 
and  to  make  it  a  good  contract  under  the 
statute,  there  must  be  one  of  the  three 
requisites  therein  mentioned."  But  see 
Frieker  v.  Thomlinson,  1  M.  &  Gr.  772. 

(d)  Hawkins  v.  Holmes,  1  P.  Wms. 
770  ;  Sclby  v.  Selby,  3  Mer.  2  ;  Hubert 
V.  Moreau,"  12  Moore,  216;  Anderson  v. 
Harold,  10  Ohio,  399  ;  Hubert!).  Turner, 
4  Scott,  N.  R.  486  ;  Bailey  v.  Ogden,  3 
Johns.  399.  And  a  fortiori,  a  mere  alter- 
ation of  the  instrument  in  the  handwriting 
of  the  party  sought  to  be  charged,  will  not 
be  sufficient.  Hawkins  v.  Holmes,  1  P. 
Wms.  770. 

(e)  Thus,  in  Propert  v.  Parker,  1  Rus. 
&  My.  625,  it  was  held,  that  if  the  defend- 
ant himself  write  the  agreement  for  the 
purchase  of  a  leasehold  house,  and  states 
his  own  name  in  the  third  person,  as 
"  Mr.  A.  B.  has  agreed ;  "  this  is  a  good 
contract    within    the    statute    of  frauds 


though  he  does  not  otherwise  sign  the 
agi'eement;  the  Master  of  the  Rolls  ob- 
serving that  "  what  the  statute  of  frauds 
requires  is,  tliat  the  party  who  is  sought 
to  be  charged  shall,  by  writing  his  own 
name,  have  attested  that  he  has  entered 
into  the  contract."  So  in  Johnson  v. 
Dodgson,  2  M.  &  W.  653,  where  the  de- 
fendant wrote  in  his  own  book  a  memo- 
randum of  the  contract,  and  requested  the 
other's  signature,  this  was  held  to  be  a 
sufficient  acknowledgment  of  the  contract, 
and  his  name  was  considered  as  signed, 
though  not  appearing  at  the  end,  but  in 
the  body  of  the  memorandum.  And 
Lord  Abinger  said:  "The  statute  of 
frauds  requires  that  there  should  be  a  note 
or  memorandum  of  the  contract  in  writ- 
ing, sigaed  by  the  ])arty  to  be  charged. 
And  the  cases  hare  decided  that,  although 
the  signature  be  in  tlie  beginning  or  mid- 
dle of  the  instrument,  it  is  as  binding  as 
if  at  the  foot  of  it ;  the  question  being 
always  open  to  the  jury,  whether  the  par- 
ty, not  having  signed  it  regularly  at  the 
foot,  meant  to  be  bound  by  it  as  it  stood, 
or  whether  it  was  left  so  unsigned  because 
he  refused  to  complete  it.  But  when  it  is 
ascertained  that  he  meant  to  be  bound  by 
it  as  a  complete  contract,  the  statute  is 
satisfied,  there  being  a  note  in  writing 
showing  the  terms  of  the  contract,  and 
recognized  by  him.  I  tliink  in  this  case 
the  requisitions  of  the  statute  are  fully 
complied  with."  Again,  in  Merritt  v. 
Clason,  12  Johns.  102;  S.  C.  nom.  Cla- 
son  V.  Bailey,  14  id.  484,  it  was  held,  that 
a  memorandum  of  a  contract  for  the 
purchase  of  goods,  written  by  a"  broker 
employed  to  make  the,  purchase,  in  his 
book,  in  the  presence  of  the  vendor,  the 
names  of  the  vendor  and  vendee  and  the 
terms  of  the  purchase  being  in  the  body  of 
the  memorandum,  but  not  subscribed  by 
the  parties,  is  a  sufficient  memorandum 
within  the  statute  of  frauds.  See  also, 
Ogilvie  V.  Foljambe,  3  Mer.  53  ;  Penniman 
V.  Hartshorn,  13  Mass.  87;  Knight  o. 
Crockford,  !■  Esp.  190;  Saunderson  v. 
Jackson,  2  B.  &  P.  238.  And  it  is  not 
necessary  that  the  name  should  be  written 
after  the  writing  of  the  agreement.  One 
may   write   the   contract  on   a   piece    of 
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but  not  otherwise.  (/)  The  fact  of  the  'delivery  of  the  instru- 
ment, as  a  promise,  would  have  much  weight  in  determining 
this  question.  If  one  wrote,  "  In  'consideration  of,  &c.,  I,  A.  B., 
promise  to  C.  D.  &c.,"  and  kept  the  paper  in  his  own  hands 


paper  on  which  his  name  has  been  pre- 
viously placeil.  The  deli\rry  of  the  mcni- 
orandiuu  shows  the  intention  that  the 
name  shonld  operate  as  a  siuniatnre.  And 
tlierefore,  where  the  defendant  had  writ- 
ten, signed,  and  delivered  a  complete 
memorandum,  and  afterwards,  at  the 
plaintilf's  ricpiest,  made  an  alteration  on 
the  paper,  for  the  purpose  of  correcting  a 
mistake,  and  redelivered  the  paper  to  the 
plaintiff,  it  was  hclil,  that  a  signature  to 
this  alteration  was  unnecessary,  because 
authenticated  hy  the  signature  already  on 
the  paper.  Bluck  v.  Gompertz,  7  Exch. 
862.  And  Pullurh,  C.  B.,  said:  "We 
think  that  words  introduced  into  a  paper 
signed  by  a  party,  or  an  alteration  in  it, 
may  Ik'  considered  as  aidhi^nticnhil  by  a 
signature  already  on  the  i)apcr,  if  it  is  plain 
that  tl)ey  were  meant  to  Ijc  so  authenti- 
cated. The  act  of  .vigning  after  the  intro- 
duction of  the  words  is  not  absolutely 
necessary." 

(/)  Thus,  in  Stokes  i .  Moore,  1  Cox, 
219,  where  an  agreement  was  made  for 
the  renewal  of  a  lease  liy  the  defendant  to 
the  plaintiff,  and  the  defendant  wrote  in- 
structions to  an  attorney,  fi'om^  whence  the 
same  was  to  be  iircjiaid,  in  the  worils 
following  :  "  The  lease  renewed,  Jlrs. 
Stokes  to  pay  the  king's  tax,  also  to  pay 
Moore  C2i  a  year,  half  yearly  ;  "  it  was 
held,  tliat  this  ^\as  not  a  memorandum 
signed  within  the  statute.  And  SL-^imr, 
C.  B.,  said:  " The  question  in  this  ease 
is,  ^^'bether  the  written  note  stated  in  the 
pleadings  is  such  an  agreement  as  is  with- 
in the  meaning  of  the  statute  of  frauds. 
These  are  instructions  to  the  attorney  for 
the  preparation  of  the  lease.  This  is  no 
formal  signature  of  the  defendant's  name, 
but  one  term  of  tlie  instructions  is,  tliat 
the  rent  is  to  1x5  ])aid  to  Jloore  ;  and  the 
question  is,  wiicthcr  the  name  so  inserted 
and  written  by  the  defendant  is  a  suffi- 
cient signing.  The  purport  of  the  statute 
is  manifest,  to  avoid  all  parol  agreements, 
and  tliat  none  should  liave  etfect  but  those 
signed  in  the  manner  tiiercin  spccilied. 
It  is  argued  that  the  name  being  inserted 
in  any  part  of  the  writing  is  a  sufficient 
signature.  The  meaning  of  the  statute 
is,  that  it  should  amount  to  an  acknowledg- 
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ment  by  the  parly  that  it  is  his  agreement, 
and  if  the  name  does  not  give  such  authen- 
ticity to  the  instrument,  it  does  not  amount 
to  what  the  statute  requires.  Here  the 
insertion  of  the  name  has  not  this  effect. 
Tills  memorandum  might  be  drawn  sub- 
ject to  additions  or  alterations,  and  does 
not  appear  to  be  the  final  agreement  of 
the  parties,  and  indeed,  as  far  as  we  can 
admit  parol  evidence,  it  is  proved  not  to 
be  so,  for  the  subject  of  repairs  is  not 
mentioned  in  the  instructions ;  which 
shows  that  the  ends  of  the  statute  are  not 
to  be  obtained,  if  so  informal  a  paper  is  to 
1  le  admitted  as  a  written  agreement.  No 
case  has  been  adduced  in  point,  but  it  has 
been  compared  to  the  case  of  wills,  where 
a  name  written  in  the  introduction  has 
been  considered  as  a  signature,  but  that 
seems  to  me  a  very  different  case.  The 
cases  on  wills  have  been  where  the  instru- 
ment, importing  to  be  the  final  instniment 
of  the  partj',  has  been  formally  attested, 
and  it  is  in  its  nature  complete,  and  the 
only  question  has  been,  whether  the  form 
of  the  statute  has  been  complied  with. 
In  the  present  case  I  think  it  is  by  no 
means  so,  and  it  would  be  of  very  dan- 
gerous tendency  to  admit  the  memoran- 
dum to  be  an  agivcnient  within  the  stat- 
ute." Jiyri:,  B.  "  1  think  this  cannot  be 
considered  such  a  signature  as  the  statute 
requires.  The  signature  is  to  have  the 
cft'ect  of  giving  authenticity  to  the  whole 
instrument,  and  if  the  name  is  inserted  so 
as  to  have  that  effect,  I  do  not  think  it  sig- 
nifies much  in  what  part  of  the  instrument 
it  is  to  be  found  :  it  is  perhaps  difficult 
except  in  the  ease  of  a  letter  with  a  post- 
script, to  find  an  instance  where  a  name 
inserted  in  the  middle  of  a  -ivriting  can 
well  have  that  efti^ct ;  and  there  the  name 
being  generally  found  in  a  particular 
place  by  the  common  usage  of  mankind, 
it  may  very  probably  have  the  elVcct  of  a 
legal  signature,  and  extend  to  the  whole ; 
but  I  do  not  understand  how  a  name  in- 
serted in  the  body  of  an  instrument,  and 
applicable  to  paiticular  purposes,  can 
amount  to  such  an  authentication  as  is 
requu-ed  by  the  statute."  See  also,  Cabot 
V.  Haskius,  3  Pick.  83  ;  Cowie  v.  Kemfry, 
10  Jur.  789. 
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without  signature,  it  might  be  supposed  that  he  delayed  signing 
it  because  he  was  not  ready  to  make  his  promise  and  bind  him- 
self. So,  if  he  gave  it  to  the  other  party  to  examine  and  see  if 
it  was  acceptable  to  him,  or  for  any  similar  purpose,  it  would 
not  be  held  to  be  signed  by  him.  But  if  he  gave  the  instru- 
ment written  as  above  distinctly  as  his  promise,  then  the  signa- 
ture would  be  held  sufficient.  Generally,  this  question  could 
be  determined  by  a  construction  of  the  instrument  itself,  aided 
however  by  the  res  gestce  which  were  admissible  as  evidence. 
In  some  of  our  States,  the  word  of  the  statute  is  not  "  signed," 
but  "  subscribed;"  and  where  this  word  is  used,  the  signature 
must  be  at  the  end.  (g)  One  may  sign  in^  the  place  where  a 
witness  usually  signs,  and  under  that  name,  and  yet  intend  to 
sign  as  principal,  and  would  .of  course  be  so  regarded  ;  but  it 
has  been  also  held  that  if  one  signs  actually  as  a  witness,  and 
with  no  other  intention,  yet  with  a  full  knowledge  of  the  con-* 
tents  of  the  paper,  and  an  approbation  of  them,  it  would  be  a 
sufficient  signature  to  bind  the  party  to  the  performance  of  any 
acts  contained  in  the  instrument  which  were  necessarily  to  be 
performed  by  him  in  order  to  carry  the  instrument  into  effect,  (h) 
And  where  one  is  in  the  habit  of  using  instruments  with  his 
name  printed  in  them,  this  will  be  his  signature,  (i)     And  so  if 

{g)  Davis  v.  Shields,  24  Wend.  322,  26  name,  unrecognized  by,  and  not  brought 

id.  341 ;  Vielie  v.  Osgood,  8  Barb.  130.  home  to,  the  party,  as  having  been  printed 

But  see,  contra,  James  v.  Patten,  id.  34-1.  by  him,  or  by  his  authority,  so  that  the 

(h)  Welford  v.  Beazely,  3  Atk.  503,   1  printed  name  had  been  unappropriated  to 

Ves.  6 ;  Coles  v.  Trecothick,  9  Ves.  234.  the    particular    co'htract,   it  might    have 

But  see  Gosbell  v.  Archer,  2  Ad.  &  El.  afforded  some  doubt  whether  it  would  not 

500.  be  intrenching  upon  the  statute  to  have 

(i)  Saunderson  v.  Jackson,  3  Esp.  180,  admitted  it.     But  here  there  is  a  signing. 

2  B.  &  P.  238.     In  Schneider  v.  Norris,  by  the  party  to  be  charged  by  words  rec- 

2  M.  &  S.  286,  it  was  hdd  that  a  bill  of  ognizing  the  printed  name  as  much  as  if 

parcels  in  which  the  name  of  the  vendor  he  had  subscribed  his  mark  to  it,  which  is 

was  printed,  and  that  of  the  vendee  writ-  strictly  the  meaning  of  signing,   and  by 

ten  by  the  vendor,  was  a  sufficient  memo-  that    tlfe    party    has    incorporated    and 

randum  of  the  contract  within  the  statute  avowed  the  thing  printed  to  be  his  ;  and 

of  frauds  to  charge  the  vendor.   And  Lord  it  is  the  same  in  substance  as  if  he  had 

Ellenborough  said :  "  I  cannpt  but  think  written  Norris  &  Co.  with  his  own  hand, 

that  a  construction,  which  went  the  length  He  has  by  his  handwriting  in  effect  said, 

of  holding  that  in  no  case  a  printing  or  I  acknowledge  what  I  have  written  to  be 

any  other  form  of  signature  could  be  sub-  for  the  purpose  of  exhibiting  my  recogni- 

stituted  in  lieu  of  writing,  would  be  going  tion  of  the  within  contract.     I  entertained 

ii  great  way,  considering  how  many  in-  the  same  opinion  at  the  trial,  and  cannot 

stances   may  occur  in  which  the  parties  say  that  it  has  been  changed  by  the  argu- 

contraeting  are  unable  to  sign.     If  indeed  ment.     It  appears  to  me,  therefore,  that 

this  case  had  rested  merely  on  the  printed  the  printed  name  thus  recognized  is  a  sig- 
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he  writes  it  in  *pencil.  (j)  And  it  is  now  quite  settled  that  the 
agreement  need  not  be  signed  by  both  parties,  but  only  by  him 
who  is  to  be  charged  by  it.  (k)     And  he  is  estopped  from  deny- 


nature  sufficient  to  take  this  c:isc  out  of 
the  statute."  Le  Blanc,  J.  :  "  Suppose 
the  defendant  had  stamped  the  bill  of 
parcels  with  his  own  name,  would  not  thiit 
have  been  sufficient  ?  Such  a  stamping, 
aa  it  seems  to  me,  if  required  to  l)e  done 
by  the  party  himself  or  by  his  authority, 
would  afford  the  same  protection  as  sign- 
inp'-" 

(  /)  Men-itt  v.  Clason,  12  Johns.  102; 
S.  C.  iivm.  Clason  v.  Bailey,  14  Johns. 
484  ;  Draper  v.  Pattina,  2  Speers,  292  ; 
SleDowel  r.  Chambers,  4  Stn)l>h.  Eij. 
347  ;  Geary  v.  Physic,  5  B.  &  Cr.  2.34. 

(7t')  It  has  Ijeen  questioned  whether  the 
correct  interpretation  of  the  statute  does 
not  require  the  signature  of  both  parties. 
In  Lawrenson  v.  Butler,  1  Sch.  &Lefr.  13, 
i  Lord  Pieilrsihile  thought  that  specific  per- 
formance of  a  contract  should  not  be 
enforced  against  one  party  unless  the 
other  was  bound  also.  "  I  confess,"  said 
he,  "  I  have  no  conception  that  a  court  of 
equity  ought  to  decree  a  specific  perform- 
ance in  a  case  where  nothing  has  been 
done  in  ptirsuance  of  the  agreement,  ex- 
cept where  both  parties  had  by  the  agree- 
ment a  right  to  compel  a  specific  per- 
formance, according  to  the  advantage 
which  it  might  be  supposed  that  they 
wore  to  derive  from  it ;  because  otherwise 
it  would  follow  that  the  court  would  de- 
cree a  specific  performance  wlacre  the 
party  called  upon  to  perform  might  be  in 
this  situation,  that  if  the  agreement  was 
disadvantageous  to  him  lie  would  be  liable 
to  .the  performance,  and  yet  if  advanta- 
geous to  him  he  could  not  compel  a  per- 
formance. This  is  not  ecjuity,  as  it  seems 
to  me.  If  indeed  there  was  a  concealment, 
or  an  ignorance  of  the  facts,  on  the  one 
part,  and  that  tlureby  the  other  party  was 
led  into  a  situation  from  whence  ^e  could 
not  be  extricated,  then  he  would  have  a 
right  to  have  the  agreement  executed  q/ 
prcs ;  that  is,  a  new  agreement  is  to  be 
made  between  the  parties."  And  see 
note  to  Sweet  r.  Lee,  3  M.  &  Gr.  4G2. 
But  it  in  now  well  settled  that  the  signa- 
ture of  tlie  party  charged  in  the  action 
satisfies  the  requirement  of  tlie  statute. 
Hatton  r.  Gray,  2  Cli.  Cas.  164  ;  Cohnan 
V.  Upeott,  Viu.  Alir.  tit.  Cnnfract  and 
Agreement  (I),  pi.  17  ;  Seton  r.  Slade,  7 
Vcs.  2G.'j ;  Fowle  < .  Freeman,  9  id.  331 ; 
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JIartin  v.  Mitchell,  2  Jac.  &  W.  426  ; 
Laythoarp  r.  Bryant,  2  Bing.  N.  C.  735 ; 
Egcrton  v.  Mafliews,  6  East,  307  ;  Allen 
t\  Bennct,  3  Taunt.  169  ;  Schneider  v. 
ISIorris,  2  M.  &  S.  286  ;  Ballard  w.  Walker, 
3  Johns.  Cas.  60 ;  Clason  v.  Bailey,  14- 
Johns.  484;  MeCrea  v.  Purmoi%  16 
Wend.  460;  Shirley  v.  Shirley,  7  Blackf. 
452  ;  Penniman  i:.  Hartshorn,  13  Mass. 
87  ;  Douglass  v.  Spears,  2  Nott  &  M'Cord, 
207  ;  Barstow  v.  Gray,  3  Greenl.  409.  In 
Flight  11.  BoUand,  i  Euss.  298,  where  a 
bill  was  filed  by  an  infant  for  the  specific 
performance  of  a  contract,  Sir  John  Lcuch 
said  :  "  No  case  of  a  biU'filed  by  an  infant 
for  the  specific  perfonnance  of  a  contract, 
made  by  him  has  been  found  in  the  books. 
It  is  not  dispitted,  that  it  is  a  generalprin- 
ciple  of  courts  of  equity  to  inteiTiose  only 
where  the  remedy  is  mutual.  The  plain- 
tifi^'s  counsel  principally  rely  upon  a  sup- 
posed analogy  afforded  by  cases  under  the 
statute  of  frauds,  where  the  plaintiif  may 
obtain  a  decree  for  specific  performance  of 
a  contract  signed  by  the  defendant,  al- 
though not  signed  by  the  plaintiff.  It 
must  be  admitted  that  such  now  is  the 
settled  rule  of  the  court,  although  seriously 
questioned  by  Lord  liedesdale  upon  the 
ground  of  want  of  mutuality.  But  these 
cases  are  supported,  first,  because  the  stat- 
ute of  frauds  only  requires  the  agreement  to 
be  signed  by  the  paity  to  be  charged  ;  and 
next,  it  is  said  that  the  plaintiff,  by  the 
act  of  filing  the  bill,  has  made  the  remedy 
mutual.  Neither  of  these  reasons  apply 
to  the  case  of  an  infant."  In  Fenly  v. 
Stewart,  5  Sandf.  101,  the  principle  of  the 
decisions  upon  this  point  was  thus  stated 
])}'  aMiisoii,  J.  "This  constraction,"  said 
he,  "  has  proceeded  not  on  the  ground 
that  contracts  need  not  be  mutual,  but 
that  the  statute,  in  certain  enumerated 
eases,  has  taken  away  the  power  of  enforc- 
ing contracts,  which  would  othenvise  be 
mutually  binding,  unless  the  parties 
against  whom  they  are  sought  to  be  en- 
forced have  subscribed  some  note  or 
memorandum  thereof  in  writing.  If  a 
mutual  contract  is  made,  and  one  of  the 
p.artics  to  it  gives  the  otlier  a  memoran- 
dum, in  pursuance  of  the  statute,  but  neg- 
lects to  take  from  that  other  a  correspond- 
ing memorandum,  he  has  but  himself  to 
blame  if  he  is  unable  to  compel  its  per- 
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ing  the  *execut.ion  of  the  instrument  on  the  ground  that  it 
wants  the  signature  of  the  other  party,  (l) 

The  signature  may  be  rnafle  by  an  agent;  {m)  and  the  agent 
may  write  his  own  name  instead  of  his  principal's  ;  (»)  and  a 
ratification  of  the  signature  would  have  the  same  *eftect  as  an 
original  authority,  (o)  But  the  agency  must  be  an  agency  for 
this  purpose ;  for  it  would  not  be  deemed  the  signature  of 
a  principal  by  an  agent,  although  the  party  actually  writing  the 
,name  was  for  some  purposes  the  agent  of  the  other,  if  it  was 
apparent  from  the  paper  itself  that  it  was  intended  to  complete 


formance,  while  he  is  hound  to  the  other 
party.  The  difficulty  is  not  that  the  con- 
ti-act,  as  originally  entered  into,  is  not 
mutual,  but  that  one  of  the  parties  has  not 
the  evidence  which  the  statute  has  made 
indispensable  to  its  enforcement.  It  nec- 
essarily follows,  however,  from  the  provis- 
ion of  the  statute,  that  all  inquiry  as  to 
whether  or  not  a  contract  was  originally 
mutual,  is  immaterial.  It  may  be  en- 
forced against  the  party  who  has  sub- 
scribed a  note  or  memorandum  of  it, 
though  the  other  party,  by  not  having 
signed,  is,  by  the  express  words  of  the 
statute,  freed  from  its  obhgation."  By 
the  New  York  Revised  Statutes,  Part  2, 
ch.  7,  tit.  1,  §  8,  it  is  enacted  that  "  every 
contract  for  the  leasing  for  a  longer  period 
than  one  year,  or  for  the  sale  of  any  lands 
or  any  interest  in  lands,  shall  be  void, 
unless  the  contract,  or  some  note  or  mem- 
orandum thereof,  expressing  the  consid- 
eration, be  in  writing,  and  be  subscribed 
by  the  party  by  whom  the  lease  or  sale  is  to 
be  made."  For  the  construction  of  this 
section,  see  Miller  v.  Pelletier,  4  Edw.  Ch.' 
102;  Coles  v.  Bowne,  10  Paige,  .526; 
Charapliu  v.  Parish,  1 1  Paige,  405 ;  Na^ 
tional  Fire  Insurance  Co.  v.  Loomis,  11 
Paige,  431  ;  Worrallt).  Munn,  1  Seld.  229. 

(I)  See  cases  cited, in  preceding  note. 

(m)  Hawkins  ;;.  6fhace,  19  Pick.  502  ; 
Hanson  v.  Rowe,  6  Post.  327.  And 
where  a  testator  from  illness  was  unable 
to  write,  and  his  signature  was  made  by  • 
having  his  hand  guided,  this  was  held  a. 
signature.  Wilson  v.  Beddard,  12  Sim. 
28.  The  law,  however,  will  not  presume 
the  authority  to  sign,  but  the  agent  must 
have  an  authority  directly  deducible  from 
his  employment,  or  a  special  authority  to 
do  that  particular  thing.  Hawkins  v. 
Chace,  19  Pick.  502 ;  Dixon  v.  Broom- 


field,  2  Chitt.  205  ;  Hodgkins  v.  Bond,  1 
N.  H.  284 ;  Pitts  v.  Beckett,  13  M.  &  W. 
743.  In  Graham  v.  Musson,  5  Bing.  N. 
C.  603,  the  defendant,  the  purtliaser  of 
goods,  requested  one  Uysun,  the  agent  of 
the  seller,  to  write  a  note  of  the  contract 
in  the  defendant's  book.  Dyson  did  so, 
and  signed  the  note  with  his  own  name. 
Held,  that  such  note  was  not  sufficient, 
under  the  statute  of  frauds,  to  bind  the 
defendant.  And  per  Vaughan,  J.,  "  The 
plaintiffs'  case  fails  in  their  not  showing 
that  Dyson  was  the  defendant's  agent ;  it 
is  nnneiessavy,  thereforr,  to  enter  into  the 
authorities  width  have  been  cited.  Dyson 
was  agent  for  the  plaintiffs,  and  the  de- 
fendant, in  requesting  him  to  make  the 
entry  in  his  book,  probably  sought  to  fix 
the  plaintiffs,  but  not  to  appoint  Dyson 
as  agent  for  himself."  And  the  agent 
cannot  delegate  his  authority  to  sign. 
Blore  V.  Sutton,  3  Mer.  237 ;  "Henderson 
V.  Bamewall,  1  Y.  &  Jer.  387. 

[n)  And  in  such  case  parol  evidence  is 
admissible  to  show  the  authority  and  bind 
the  principal.  Truman  v.  Loder,  1 1  Ad. 
&  El.  589.  In  this  case  Lord  Denman 
said :  "  Parol  evidence  is  always  neces- 
sary to  show  that  the  party  sued  is  the 
person  making  the  contract,  and  bound 
by  it.  Whether  he  does  so  in  his  own 
name  or  in  that  of  another,  or  in  a  feign- 
ed name,  and  whether  the  contract  be 
signed  by  his  own  hand  or  by  that  of  an 
agent,  are  inquiries  not  different  in  their 
nature  from  the  question  who  is  the  per- 
son who  has  just  ordered  goods  in  a  shop. 
If  he  is  sued  for  the  price,  and  his  iden- 
tity made  out,  the  contract  is  not  varied 
by  appearing  to  have  been  made  by  him 
in  a  name  not  his  own."  And  see  Wil- 
hams  V.  Bacon,  2  Gray,  387. 

(o)  Maclean  v.  Dunn,  4  Bing.  722. 
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the  paper  by  the  actual  signature  of  the  principal  himself,  (p) 
Nor  can  one  of  the  contracting  parties  be  the  agent  of  the 
other  for  this  purpose,  (q)     Though  an   auctioneer  (r)  or  bro- 


(ji)  Thns,  in  Hubert  ?■.  Turner,  4  Scott, 
N.  i\.  486,  an  agreement  was  drawn  by 
the  defendants'  agent,  which  recited  in  the 
usual  way  the  names  of  the  contracting 
parties,  and  at  the  end  were  these  words, 
"  as  witness  our  liands ;  "  but  it  was  never 
in  fact  signed.  IlchI,  that  it  was  not  suf- 
ficient to  bind  the  defendants.  And  see 
supra,  n.  (/) 

(q)  Wright  c.  Dannah,  2  Cani].l).  203  ; 
Eaynor  (■.'"Linthorne,  2  C.  &  F.  124.  In 
Farebrother  v.  Simmons,  5  B.  &  Aid.  333, 
where  an  auctioneer  wrcjte  down  the  de- 
fendant's name  by  his  authority  opposite 
to  the  lot  jiurchased,  it  was  held,  that  in 
an  action  brought  in  the  name  of  the 
auctioneer,  the  entry  in  such  book  was 
not  sufficient  to  take  the  case  out  of  the 
statute.  And  Abbott,  C.  J.,  said :  "The 
question  is,  whether  the  writing  down  the 
defendant's  name  by  the  plaintiff,  with 
the  authority  of  the  defendant,  be  in  law 
a  signing  by  the  defendant's  agent.  In 
general,  an  auctioneer  may  be  considered 
as  tlic  agent  and  witness  of  both  parties. 
But  the  diificulty  arises,  in  this  case,  from 
the  auctioneer  suing  as  one  of  the  con- 
tracting parties.  The  case  of  Wright  v. 
Dannah  seems  to  me  to  be  in  point,  and 
fortifies  the  conclusion  at  which  I  have 
arrived,  namely,  that  the  agent  contem- 
plated by  the  legislature,  who  is  to  bind 
a  defendant  by  his  signature,  must  be 
some  third  person,  and  not  the  other  con- 
tracting party  upon  the  record."  And  in 
Coleman  c.  Garrigues,  18  Barb.  60,  it 
was  held,  that  a  brother  em])loyed  to 
make,  or  close  a  bargain,  for  the  sale  of 
real  estate,  is  not  authorized  to  sign  the 
name  of  his  principal  to  a  contract  for  the 
sale  of  real  estate  so  as  to  tal<e  it  out  of 
the  statute  of  frauds.  The  court  say,  "  An 
agent  within  tlio  meaning  of  the  statute 
of  frauds,  who  can  sign  the  name  of  the 
owner  of  lands  to  a  contract  for  its  sale,  is 
not  one  a\Iio  has  a  mere  authority  to  make 
a  bargain  for  the  sale  ;  but  one  who  is 
made  the  owner's  agent  to  sign  his  name 
to  tlie  contract.  Tliat  agency  may  be  by 
parol,  but  it  is  not  included  in  a  mere  au- 
thority to  sell."  But  see  Bird  v.  Boulter, 
4  B.  &  Ad.  443,  in  which  Farebrother 
r.  Simmons  is  somewhat  questioned. 

(r)  It  was  formerly  questioned  whether 
auction  sales  were  within  the  provisions 
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of  the  statute  of  frauds.  See  Simon  v. 
Motives,  1  Wm.  Bl.  599,  3  Bun-.  1921. 
But  it  is  now  well  settled  that  they  are. 
Hinde  v.  Whitehouse,  7  East,  5,58 ;  Blag- 
den  V.  Bradbear,  12  Ves.  466  ;  Konworthy 
V.  Schofield,  2  B.  &  Cr.  945  ;  Brent  v. 
Green,  6  Leigh,  16  ;  Davis  v.  Eowell,  2 
Pick.  64  ;  Burke  v.  Haley,  2  Gilni.  614 ; 
White  V.  Crew,  16  Geo.  416.  It  was  the 
doctrine  of  the  early  cases  that  the  auc- 
tioneer's authority  to  sign  for  both  vendor 
and  purchaser  ■was  confined  to  sales  of 
personal  jiroperty.    Stansfield  v.  Johnson, 

1  Esp.  101 ;  I3uekmaster  v.  Harrop,  7  Ves. 
341  ;  Walker  v.  Constable,  1  B.  &  P.  306. 
But  it  is  now  well  settled  that  he  is  to  be 
regarded  as  the  agent  of  both  parties 
equally  in  sales  of  real  and  of  personal 
property.  Coles  v.  Trecotbick,  9  Ves.  234, 
249  ;  Emmerson  v.  Heelis,  2  Taunt.  38 ; 
White  v.  Proctor,  4  Taunt.  209  ;  Ken- 
worthy  V.  Schofield,  2  B.  &  Cr.  945; 
M'Comb  V.  Wright,  4  Johns.  Ch.  659  ; 
Morton  v.  Dean,"l3  Met.  385  ;  Adams  v. 
M'Millan,  7  Port.  73;  Meadows  v.  Mea- 
dows, 3  IM'Cord,  458;  Doty  v.  Wdder, 
15  111.  407  ;  Cleaves  v.  Foss,  4  Greenl.  1  ; 
Alna  ('.  Pluramer,  id.  248 ;  Anderson  v. 
Chick,  Bad.  Eq.  118.  The  doctrine  former- 
ly prevailed  that  sales  of  land  by  sheriffs, 
and  by  masters  in  chanceiw  under  decrees 
of  the  court,  were  not  within  the  statute. 
Attornev-Gcneral  o.  Day,  1  Ves.  218  ; 
Bl^iL'deri  c.  Bradbear,  12'Ves.  466;  Tate 
V.  Greenlee,  4  Dev.  149.  But  this  also 
has  been  since  overruled,  and  sales  of  this 
description  are  now  put  upon  the  same 
footing  with  other  auction  sales.  Simonds 
V.  Cathn,  2  Caines,  61  ;  Jackson  r.  Catlin; 

2  Johns.  248  ;  Ennis  v.  Waller,  3  Blackf. 
472  ;  Robinson  r.  Garth,  6  Ala.  204  ;  Bar- 
ney V.  Patterson,  6  H.  &  Johns.  182; 
Clnisiic  r.  Simpson,  1  Rich.  407  ;  Elfe  r. 
Gadsden,  2  id.  373  ;  Evans  i\  Ashley,  8 
Missouri,  177  ;  Alexander  r.  Merry,  9  id. 
514.  —  It  is  to  be  home  in  mind  that  the 
Kile  stated  in  the  text,  that  an  auctioneer 
is  to  be  considered  the  agent  for  both  par- 
ties, rests  upon  a  mere  presumption  of 
fact,  which  may  be  rebutted  by  the  par- 
ticular circumstances  of  the  case.  Thns, 
where  a  party,  to  whom  money  w.as  due 
from  the  owner  of  goods  sold  by  auction, 
agreed  with  the  owner,  before  the  auction, 
that  the  goods  which  he  might  purchase 


CH.  IV.] 


STATUTE   OF   FRAUDS. 


*293 


ker's  (5)  may  be  for  either.     And  for  *the  purposes  of  the  fourth 
and  seventeenth  sections,  the  agent  may  be  authorized  by  parol  ; 


should  be  set  against  the  clotit,  and  he  be- 
came the  purchaser  of  goods,  and  was 
entered  as  such  by  the  auctioneer,  it  was 
held  that  he  was  not  bound  by  the  printed 
conditions  of  sale,  whicli  specified  that 
purcliasers  should  pay  a  part  of  the  price 
at  the  time  of  the  sale,  and  the  rest  on 
dcliyci-y.  And  Lord  Daimaii  said  :  "  No 
doubt  an  auctioneer  may  be  agent  for 
both  parties ;  but  here  the  bargain  was, 
that  what  the  defendant  should  buy  was 
to  be  set  oif  against  the  legacy.  We  do 
not  overrule  the  former  cases ;  but  we 
consider  them  inapplicable.  The  anc- 
tioneer  is  not  ex  vi  termini  agent  for  both 
parties ;  that  depends  upon  the  facts  of 
the  particular  case,"  —  The  auctioneer's 
clerk  is  also  regarded  as  the  agent  of  both 
parties.  Bird  v.  Boulter,  1  Nov.  &,  Man. 
313  ;  Frost  v.  Hill,  3  Wend.  386  ;  Smith 
V.  Jones,  7  Leigh,  165;  Hart  v.  Woods, 
7  Blackf.  568.  But  see  contra,  Meadows 
V.  Meadows,  3  M'Cord,  458 ;  Entz  v. 
Mills,  1  McMuUan,  453  ;  Doty  v.  Wilder, 
15  111.  407. 

(s)  Backer  v.  Cammeyer,  1  Esp.  105  ; 
Hicks  V.  Hankin,  4  Esp.  114  ;  Chapman 
V.  Partridge,  5  Esp.  256  ;  Hinde  ;;.  White- 
house,  7  East,  558  ;  Hinckley  v.  Ai-ey,  27 
Maine,  362.  But  the  broker  must  be 
known  by  the  party  dealing  with  him  to 
be  a  broker,  acting  in  the  capacity  of  bro- 
ker, and  not  as  principal.  Shaw  v.  Fin- 
ney, 13  Met.  453.  In  that  case  one  Hath- 
away, a  broker,  whose  business  was  to 
buy  and  sell  fish,  as  well  for  himself  as 
for  others,  was  authorized  by  the  plain- 
tiffs to  buy  fish  for  them,  and  bargained 
with  the  defendant  for  a  quantity  of  fish, 
intending  to  buy  for  the  plaintiffs,  but  not 
intimating  to  the  defendant  that  he  was 
not  buying  for  himself,  and  made  tlie  fol- 
lowing uTitten  memorandum  of  the  bar- 
gain: "October  21,  1846.  F.  agrees  to 
sell  H.  his  fare  offish,  at  $2.50  per  quin- 
tal, as  they  lay,  or  to  go  on  flakes  one 
good  day,  at  $2.62i  ;  and  to  have  the  re- 
fusal of  them  until  Friday  evening,  23d 
instant."  Hathaway  gave  notice  to  the 
defendant,  before  Friday  evening,  that  he 
would  take  the  fish  at  $2.62i,  they  to 
be  put  on  flakes  one  good  day :  the  de- 
fendant refused  to  deliver  the  fish  to  Hath- 
away, and  the  plaintiffs  brought  this  'ac- 
tion against  him  for  a  breach  of  the  con- 
tract.   Held,  that  the  case  was  within  the 
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statute  of  frauds,  and  that  the  action  could 
not  be  maintained.  And  Ijj^'He,  J,,  said  : 
"  It  is  contended  for  the  plaintiffs,  that 
this  was  a  contract  between  them  and  the 
defendant,  and  that,  although  Hathaway 
was  employed  by  the  plaintiff's  only  as 
their  agent,  yet,  when  the  defendant  dealt 
with  him,  he  became  his  agent  also,  and 
that  his  memorandum  of  the  agreement 
took  the  case  out  of  the  statute  of  frauds. 
....  Cases  were  cited  from  the  English 
authorities,  as  to  similar  contracts  made 
by  brokers  ;  but  these  authorities  are  not 
applicable  to  the  present  case,  A  broker 
in  England  is  a  known  legal  public  officer, 
governed  by  statute;  and  tliose  wlio  deal 
with  him  are  to  find  out  who  his  princi- 
pals are.  He  cannot  act  as  principal  with- 
out violating  his  oath ;  and  he  is  also  lia- 
ble to  a  penalty  if  he  does.  1  Tomlin's 
Law  Dictionary,  274.  Hathaway  was 
engaged  in  buying  and  selling  fish,  as  well 
for  himself  as  for  others ;  and  it  does  not 
distinctly  appear  wliethcr  this  purchase 
was  made  wholly  for  the  plaintiffs  or  not. 
But  however  this  may  hare  licen,  the  de- 
fendant did  not  deal  with  Hathaway  as  a 
broker  or  agent,  but  as  the  contracting 
party;  and  if  tlie  defendant  had  himself 
signed  the  memorandum,  he  would  not 
liavc  been  liable  in  this  action  by  the  plain- 
tiffs ;  for  the  contract  was  in  terms  a  con- 
tract with  Hathaway."  With  respect  to 
the  entry  of  the  broker  in  his  private  book, 
and  the  bought  and  sold  notes  delivered 
by  him  to  the  parties,  the  law  is  not  al- 
together settled.  It  seems  to  be  settled 
that  the  bought  and  sold  notes  constitute 
a  sufficient  memorandum,  without  any  en- 
try in  the  broker's  book.  Dickinson  v. 
Lilwal,  1  Stark.  128 ;  Rucker  v.  Cam- 
meyer, 1  Esp.  105  ;  Chapman  v.  Partridge, 
5  id.  256  ;  Hawes  v.  Forster,  1  M.  &  Rob. 
368;  Goom  v.  Aflalo,  6  B,  &  Cr.  117  ; 
Sivewright  v,  Archibald,  6  Eng.  Law  & 
Eq.  286,  But  for  this  purpose  the  bought 
and  sold  notes  must  correspond,  dim- 
ming V.  Roebuck,  Holt,  N.  P.  172 ;  Grant 
V.  Fletcher,  5  B.  &  Cr.  436  ;  Gregson  v. 
Ruck,  4  Q.  B.  737 ;  Thornton  v.  Kcmp- 
ster,  5  Taunt.  786  ;  Peltier  v.  Collins,  3 
Wend.  459.  Where  the  broker  has  made 
an  entry  of  the  contract  in  his  book,  and 
has  also  delivered  bought  and  sold  notes 
to  the  parties,  there  has  been  a  conflict  of 
opinion  as  to  whether  the  entry  in  the 
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although  for  the  first  and  thh-d,  *which  relate  to  real  property, 
his  authority  must  be  in  writing,  (t) 

As  to  the  question  what  the  written  agreement  must  contain, 
the  general  answer  is,  all  that  belongs  essentially  to  the  agree- 
ment, (m)  and  more  than  this  is  not  needed.  But  much  ^ques- 
tion has  been  made  whether  the  consideration  is,  in  this  respect, 
an  essential  part  of  the  agreement,  (y)  By  the  early  decisions 
of  the  English  courts,  since  abundantly  confirmed,  it  was  settled 


broker's  book  or  the  bought  and  sold 
notes  constitute  the  contract.  But  the 
Court  of  Queen's  Bench,  in  the  recent 
case  of  Sivewright  -v.  iVrchibald,  6  Eng. 
Law  &  Eq.  286,  held  that  the  entry  is  in 
such  case  the  binding  contract.  Src  fur- 
ther upon  this  point,  Townend  v.  Drake- 
ford,  1  Car.  &  Kir.  20  ;  per  Parke,  B.,  in 
Pitts  V.  Beckett,  13  M.  &  W.  746  ;  Hey- 
man  v.  NeSl,  2  Campb.  .337  ;  Thornton  v. 
Charles,  9  M.  &  W.  802  ;  Thornton  v. 
Meux,  M.  &  Malk.  43  ;  Havves  v.  Forster, 

1  M.  &  Rob.  368. 

(t)  Clinan  c.  Cooke,  1  Sch.  &  Lef.  22 ; 
Coles  V.  Trecothick,  9  Ves.  2.50 ;  Mort- 
lock  i\  BuUer,  10  Vcs.  292  ;  Graham  r. 
Musson,  7  Scott,  769  ;  Waller  v.  Hendon, 

2  Ei|.  Ca<;.  Abr.  50,  pi.  26;  Vin.  Abr. 
tit.  Contract  and  Agreement,  (H),  pi. 
45  ;  jLcWliorter  v.  McMahan,  10  Paige, 
386  ;  Lawrence  v.  Taylor,  5  Hill,  107  ; 
Worrall  v.  Munn,  1  Scld.  229  ;  Alna  v. 
Plummer,  4  Greenl.  258 ;  Johnson  v. 
Somers,  1  Humph.  268. 

(m)  Seagood  v.  Meale,  Prec.  in  Ch. 
560  ;  Rose  v.  Cunyngliame,  11  Ves.  550  ; 
Clerk  y.  Wright,  1  Atk.  12;  Montacutej;. 
Maxwell,  1  P.  Wms.  618;  Roberts  v. 
Tucker,  3  Exch.  632 ;  Archer  v.  Baynes, 
5  Exch.  625 ;  P.arkluirst  v.  Van  C'ort- 
landt,  1  Johns.  Ch.  273 ;  Bailey  c.  Og- 
den,  3  Johns.  399  ;  Waterman  v,  Meigs, 
4  Cash.  497 ;  Morton  v.  Dean,  13  Met. 
385;  Bui-ke  v.  Haley,  2  Gilm.  614; 
Adams  v.  M'JIillan,  7  Port.  73  ;  Ahecl  v. 
Radcliff,  13  Johns.  297  ;  Barickman  v. 
Kuykendall,  6  Blackf.  21. — It  must  con- 
tain t/ie  names  of  the  parties.  Champion  v. 
Plummor,  5  Esp.  240,  4  B.  &  P.  253.  In 
this  case  the  plaintiff  had  purchased  of  the 
defendant  certain  mercjiandise,  which  the 
defendant  refused  to  deliver.  The  only 
memorandum  of  the  bargain  was  a  short 
note  written  by  the  plaintiff's  clerk  in  a 
common  mcmorandum-book,  which  was 
signed   by  the   defendant,  but  made  no 
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mention  of  the  name  of  the  plaintiff. 
And  Mi-Dixfield,  C.  .J.,  said ;  "  How  can 
that  be  said  to  be  a  contract,  or  memoran- 
dum of  a  contract,  which  does  not  state 
who  are  the  contracting  parties  ?  By  this 
note  it  does  not  at  all  appear  to  whom  the 
goods  were  sold.  It  would  prove  a  sale 
to  any  otlier  person  as  well  as  to  the 
plaintiff;  tbcic  cannot  be  a  contract  with- 
out two  parties,  and  it  is  customary  in  the 
course  of  business  to  state  the  name  of  the 
purchaser  as  well  as  of  the  seller  in  eveiy 
bill  of  parcels.  Tliis  note  does  not  ap- 
pear to  me  to  'amount  to  .any  memoran- 
dum in  writing  of  a  bargain."  And  see,, 
to  the  same  effect,  Wheeler  v.  Collier,  M. 
&  Malk.  123  ;  Jacob  v.  Kirk,  2  jM.  &  Rob. 
221  ;  Sherburne  v.  Sh.aw,  1  N.  H.  157  ; 
Webster  r.  Ela,  5  N.  H.  540 ;  Nichols  v. 
Johnson,  10  Conn.  192.  —  It  must  con- 
tain a  full  and  complete  description  of  the 
subject-matter  of  the  contract.  Kay  v. 
Curd,  6  B.  Mour.  loo.  In  Nichols  v. 
Johnson,  10  Conn.  192,  "B.'s  right  in 
C.'s  estate  "  was  held  a  sufficient  descrip- 
tion. And  see  the  cases  cited  in  the  be- 
ginning of  this  note.  —  If  a  price  has  been 
agreed  upon,  that  must  be  stated  in  the 
memorandum.  Elmore  u.  Kingseote,  5 
B.  &  Cr.  583  ;  Acubal  v.  Le^■v,  10  Bing. 
376;  Blagden  v.  Bradbear,  12'  Ves.  466; 
Smith  «.  ^Vjiiolil,  5  Mason,  414;  Ide  t'. 
Stanton,  15  Verm.  685;  Adams  r.  M'- 
Millan,  7  Port.  73  ;  Waul  v.  Kirkman,  27 
Miss.  823.  But  where  a  contract  is  en- 
tered into  without  any  agreement  as  to 
price,  the  memorandum  is  sufficient  with- 
out any  specification  of  price.  Hoadly  v. 
M'Laine,  10  Bing.  482.  So  an  order  for 
goods  "  on  moderate  terms,"  is  a  suffi- 
cient memorandum  within  the  statute  of 
frauds.  Ashcroft  v.  Morrin,  4  M.  &  Gr. 
450. 

(v)  Minet,  Ex  parte,  14  Ves.  189;  Gar- 
dom.  Ex  parte,  15  id.  286;  Monis  v.  Sta- 
ccy.  Holt,  N.  P.  153. 
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in  that  country  that  the  consideration  must  be  expressed,  (w) 
Or,  in  other  words,  that  an  agreement  in  "writing,  signed  by  the 
parties,  did  not  satisfy  the  requirements  of  the  statute,  if  it  set 


(w)  Wain  v.  Warlters,  5  East,  10.  In 
this  case  the  defendant  was  sought  to  be 
charged  upon  the  foUowhig  undertaking : 
"  Messrs.  Wain  &  Co.  I  will  engage  to 
pay  you  by  half  past  four  this  day,  iifty-six 
pounds  and  expenses  on  bill  that  amount 
on  Hall.  (Signed.)  Jno.  Warlters."  It 
was  objected  by  the  defendant,  that  though 
the  promise,  which  was  to  pay  the  debt  of 
another,  was  in  writing,  as  required  by  the 
statute  of  frauds,  yet  that  it  did  not  ex- 
press the  consideration  of  the  defendant's 
promise,  which  was  also  required  by  the 
statute  to  be  in  writing ;  and  that  this 
omission  could  not  be  supplied  by  parol 
evidence  ;  and  that  for  want  of  such  con- 
sideration appearing  upon  the  face  of  the 
written  memorandum,  it  stood  simply  as 
an  engagement  to  pay  the  debt  of  another 
without  any  consideration,  and  was  there- 
fore nudum  pactum  and  void.  And  the 
court  were  of  this  opinion.  Lord  Ellen- 
boroiiffh  said  :  "  In  all  cases  where  by  long 
habitual  construction  the  words  of  a  stat- 
ute liave  not  received  a  peculiar  interpre- 
tation, such  as  they  will  allow  of,  I  am 
always  inclined  to  give  to  them  their 
natural  ordinary  signification.  Tlie  clause 
In  question  in  the  statute  of  frauds  has  the 
word  agreement.  And  the  question  is, 
whether  that  word- is  to  be  understood  in 
the  loose,  incorrect  sense  in  which  it  may 
sometimes  be  used,  as  synonymous  to 
promise  or  undeiiahing,  or  in  its  more 
proper  and  correct  sense,  as  signifying 
a  mutual  contract  on  consideration  be- 
tween two  or  more  parties  ■?  The  latter 
appears  to  me  to  be  the  legal  construction 
of  tlie  word,  to  which  we  are  bound  to  give 
its  proper  effect ;  the  more  so  when  it  is 
considered  by  whom  that  statute  is  said  to 
have  been  drawn,  by  Lord  Hale,  one  of 
the  greatest  judges  who  ever  sat  in  West- 
minster Hall,  who  was  as  competent  to  ex- 
press as  he  was  able  to  conceive  the  pro- 
visions best  calculated  for  carrying  into 
effect  the  purposes  of  that  law.  The  per- 
son to  be  charged  for  the  debt  of  another 
is  to  be  charged  in  the  form  of  the  proceed- 
ing against  him,  upon  his  special  promise ; 
but  without  a  legal  consideration  to  sus- 
tain it,  that  promise  would  be  nudum 
pactum  as  to  him.  The  statute  never 
meant  to  enforce  any  promise  which  was 


before  invalid  merely  because  it  was  put 
in  writing.  The  obligatory  part  is  indeed 
the  promise,  which  will  account  for  the 
word  promise  being  used  in  the  first  part 
of  the  clause,  but  stUl,  in  order  to  charge 
the  party  making  it,  the  statute  proceeds 
to  require  that  the  agreement,  by  which 
must  be  understood  the  agreement  in  re- 
spect ofwhicli  the  promise  was  made,  must 
be  reduced  into  writing.  And  indeed  it 
seems  necessary  for  effectuating  the  object 
of  the  statute  that  the  consideration  should 
be  set  down  in  writing  as  well  as  the 
promise ;  for  otherwise  the  consideration 
might  be  illegal,  or  the  promise  might 
have  been  made  upon  a  condition  prece- 
dent, which  the  party  chai-ged  may  not 
afterwards  be  able  to  prove,  the  omission 
of  which  would  materially  vary  the  prom- 
ise, by  turning  that  into  an  absolute 
promise  which  was  only  a  conditional 
one ;  and  then  it  would  rest  altogether  on 
the  con.^cience  of  the  witness  to  assign 
another  consideration  in  the  one  case,  or 
to  drop  the  condition  in  the  other,  and 
thus  to  introduce  the  very  frauds  and  per- 
juries which  it  was  the  object  of  the  act  to 
exclude,  by  requiring  that  the  agreement 
should  be  reduced  iuto  ^yriting,  by  which 
the  consideration  as  well  as  tlie  promise 
would  be  rendered  certain."  This  decis- 
ion has  been  sustained  in  all  the  subse- 
quent cases  in  Eni^^hind.  See  Stadt  v. 
Lill,  9  East,  348  ;  Lyon  v.  Lamb,  Fell  on 
Guaranties,  App.  No.  3 ;  Jenkins  v.  Rey- 
nolds, 3  Brod.  &  Bing.  14 ;  Saunders  v. 
Wakefield,  4  B.  &  Aid.  595 ;  Morley  v. 
Boothby,  3  Bing.  107 ;  Cole  v.  Dyer,  1 
Ci'.  &  Jer.  461 ;  James  v.  Williams,  3  Nev. 
&  Man.  196 ;  Clancy  v.  Piggott,  4  id.  496 ; 
Eaikes  v.  Todd,  8  Ad.  &  El.  846 ;  Sweet 
V.  Lee,  3  M.  &  Gr.  452 ;  Bainbridge  v. 
Wade,  16  Q.  B.  89;  Powers  v.  Fowler, 
30  E.  L.  &  E.  225.  It  will  be  seen  that 
the  above  decisions  depend  upon  the 
technical  meaning  attached  to  the  word 
"  agreement."  Therefore  in  eases  arising 
under  the  seventeenth  section  which  does 
not  contain  the  word  "  agreement,"  it  has 
been  held  that  the  consideration  need  not 
be  expressed.  Bgerton  o.  Mathews,  6 
East,  307.  And  see  per  Alderson,  B.,  in 
Marshall  1).  Lynn,  6  M.  &  W.  118. 
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forth  all  the  promises  of  the  parties,  but  did  not  state  the  con- 
sideration for  them.  In  this  country,  it  was  doubted  whether 
the  consideration  was  in  fact  an  essential  part  of  the  agree- 
ment; and  in  some  States  the  judicial  decisions  have  not  only- 
denied  this,  but  the  statutes  have  expressly  declared  the  state- 
ment of  the  consideration  unnecessary,  (x)  And  if  an  action 
be  brought  on  such  "agreement,  the  consideration  may  be  proved 
by  extrinsic  evidence.  In  other  States,  however,  the  English 
rule  has  prevailed  ;  (y)  but  it  has  been  held,  and  is  undoubtedly 
the    prevailing   rule,    that   although    the   consideration  be   not 


(x)  The  Iciiding  case  in  this  country  in 
opposition  to  Wiiin  v.  Warltcrs,  is  Paclc- 
ard  V.  Richardson,  17  M;iss.  122.  In  that 
case  tlio  action  was  l]rought  on  an  under- 
taking; of  the  defenrtanis  indorsed  on  a 
promissory  note,  and  in  the  words  follow- 
ing: "We  acknowledge  ourselves  to  be 
holden  as  surety  for  the  ]iaymrnt  of  the 
within  note."  And  the  ilefendants  were 
held  liable.  I'urLrr,  C.  J.,  after  stating 
that  part  of  the  fourth  section  of  the  stat- 
ute upon  wiiieh  the  question  arose,  said  : 
"  Tlie  obvious  purpose  of  the  legislature 
would  seem  to  be,  to  protect  men  from 
hasty  and  inconsiderate  engagements,  they 
receiving  no  lieneticial  consideration;  and 
against  a  misconstruction  of  their  words 
by  the  testimony  of  witnesses,  who  would 
generally  be  in  the  emphiyment  and  under 
the  influence  of  the  party  wishing  to  avail 
himself  of  such  engagements.  To  remove 
this  mischief,  the  ju'omise  or  enga^■L■ment 
slrall  be  in  writing  anrl  signed  ;  in  order 
that  it  may  l>e  a  deliberate  act,  instead 
of  tlie  eft'ect  of  a  sudden  impulse,  and 
may  ha  certain  in  its  proof,  instead  of 
depending  upon  the  loose  memory  or  bi- 
ased recollection  of  a  witness.  The  agree- 
ment shall  l)e  in  writing ;  what  agree- 
ment? The  agreement  to  pay  a  debt, 
wliieh  he  is  under  no  legal  or  moral 
obligation  to  pay,  but  which  he  shall 
he  held  to  pay,  if  he  agrees  to  do  it, 
and  signs  such  agreement.  This  appears 
to  be  the  whole  oliject  and  design  of  the 
legislature ;  and  this  is  ettected  without  a 
formal  recognition  of  a  consideration ; 
whieli,  after  all,  is  more  of  a  technical 
requisition  than  a  substantial  ingredient  in 
this  sort  of  contracts.  And  it  would  seem 
further,  tliat  the  legislature  chose  to  pre- 
vent an  inference  that  the  whole  contract 
or  agreement  must  be  in  writing  ;  for  it  is 
pro\-ided  that  some  memorandum  or  note 
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thereof  in  writing  shall  be  sufficient.  What 
is  this  but  to  say,  that  if  it  appear  by  a 
written  memorandum  or  note,  signed  by 
the  party,  that  he  intended  to  become  an- 
swerable for  the  debt  of  another,  he  shall 
be  bound,  otherwise  not.  How  then  is  it 
possible,  with  tliese  expressions  in  the  stat- 
ute, to  insist  upon  a  formal  agreement, 
containing  all  the  motives  or  inducements 
which  influenced  tlie  ])arty  to  become 
bound?  Yet  such  is  the  decision  of  the 
Court  of  King's  Bench  in  the  ease  of 
Wain  r.  Warltcrs."  And  the  learned 
judge  then  proceeded  to  a  minute  exami- 
nation of  the  decided  cases,  and  an-ivcd  at 
tlic  conclusion  that  the  principle  declared 
in  Wain  v.  Warhers  ought  not  to  be  sanc- 
tioned. See  to  the  same  effect,  Sage  c. 
Wilcox,  6  Conn.  SI  ;  Tufts  v.  Tufts,  3 
Wood  &  M.  456;  Eeed  v.  Evans,  17 
Ohio,  128;  Gilliglian  v.  Boardman,  29 
Maine,  79.  Adkins  v.  Watson,  12  Texas, 
199.  And  see  How  ...  Kemball,  2  Mc- 
Lean, 10.3.  Ilargroves  v.  Cooke,  15  Geo. 
321.  See  also,  Mass.  Rev.  Stat.  eh.  74, 
sec.  2.  In  some  States  also  the  language 
of  the  statute  has  been  changed,  the  word 
promise  or  some  other  wonX  being  substi- 
tuted for  the  word  agreement.  And  the 
English  doctrine  resting  u]ion  the  techni- 
cal meaning  of  tlie  word  agreement  has 
conse(|Heiitly  been  repudiated  in  those 
States.  Violett  r.  Patton,  5  Cranch,  142  ; 
Taylor  v.  Ross,  3  Yerg.  330 ;  Gilraan  v. 
Kibler,  5  Humph.  1 9  ;  Wren  v.  Pearce,  4 
Sm.  &  ]\Iar.,h.  91. 

(i/)  Sears  v.  Brink,  3  Johns.  210;  Rog- 
ers I'.  Kneeland,  10  Wend.  218;  Packer 
1'.  Willson,  15  id.  343;  Bennett  v.  Pratt, 
4  Denio,  275;  Staats  v.  ILjwlctt,  id.  559; 
Wyman  r.  Gray,  7  H.  &  Johns.  409  ;  El- 
liott r.  Giese,  7  H.  &  Johns.  457  ;  Edelen 
V.  Gough,  5  Gill,  103 ;  Henderson  v. 
Johnson,  6  Geo.  390.     And  such  is  now 
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named  as  such,  if  it  can  be  distinctly  collected  from  the  whole 
instrument  what  it  really  was,  this  satisfies  the  statute,  (z) 

Of  the  form  of  the  agreement,  it  need  only  be  said  that  it 
must  be  adequately  expressive  of  the  intent  and  obligation  of 
the  parties.  It  may  be  one  or  many  pieces  of  paper  ;  provided 
that  the  several  pieces  are  so  connected  by  mutual  *reference 
or  otherwise  that  there  can  be  no  uncertainty  as  to  the  mean- 
ing and  effect  of  them  all,  when  taken  together  and  viewed 
as  a  whole,  (a)  But  this  connection  of  several  parts  cannot  be 
established  by  extrinsic  evidence,  (b)  If  there  is  an  agreement 
on  one  paper,  and  something  additional  on  another,  and  a  sig- 
nature on  another  paper,  that  is  not  a  written  and  signed  agree- 
ment, unless  these  several  parts  require  by  their  own  statement 
the  union  of  the  others ;  for  if  they  may  be  read  apart,  or  in 
other  connections,  evidence  is  not  admissible  to  prove  that  they 
w^ere  actually  intended  to  be  read  together.  In  general,  the 
written  agreement  must  be  certain ;  but  it  may  be  certain  in 


the  statute  law  of  New  York.    See  2  Rev. 
Stat,  part  2,  ch.  7,  tit.  2,  sect.  2. 

[z)  Bainbridge  v.  Wade,  1  Enc  Law  & 
Eq.  236;  Steele  v.  Hoe,  14  Q.  B.  431; 
Goldsheiie  v.  Swan,  1  Exch.  154;  Keima- 
way  V.  Treleavan,  5  M.  &"W".  498 ;  Chap- 
man V.  Sutton,  2  C.  B.  634  ;  Haigh  v. 
Brooks,  10  Ad.  &  El.  309;  Newbury  u. 
Armstrong,  6  Bing.  201 ;  Shortrede  o. 
Check,  3  Nev.  &  Mann.  866;  Peate  v. 
Dicken,  1  Cr.  M.  &  R.  322 ;  Lysaght  v. 
Walker,  5  Bligh,  N.  S.  1 ;  Jarris  v.  Wil- 
kins,  7  M.  &  W.  410 ;  Rogers  i\  Knee- 
land,  10  "Wend.  218,  13  Wend.  1 14  ;  Mar- 
quand  v.  Hipper,  12  Wend.  520;  Water- 
bury  V.  Graham,  4  Sandf.  215  ;  Laing  v. 
Lee,  1  Spencer,  337.  In  the  following 
cases  the  consideration  did  not  suiEciently 
appear.  Kaikes  v.  Todd,  8  Ad.  &  Bl. 
846  ;  James  u.  Williams,  3  Nev.  &  Man. 
196 ;  Bentham  v.  Cooper,  5  M.  &  W.  621 ; 
Clancy  v.  Piggott,  4  Nev.  &  Man.  496 ; 
Jenkins  v.  Reynolds,  6  Moore,  86  ;  Hawes 
V.  Armstrong,  1  Scott,  661 ;  jprice  v. 
Richardson,  15  M.  &  W.  539;  Wain  w. 
Warlters,  5  East,  10;  Morley  t;.  Boothby, 
3  Bing.  107 ;  Saunders  v.  Wakefield,  4 
B.  &,  Aid.  595  ;  Jenkins  v.  Reynolds,  3 
Br.  &  Bing.  14.  The  consideration  may 
be  collected  from  the  whole  instrument, 
and  may  be  inferred  from  its  character  as 
well  as  its  terms.  It  need  not  therefore 
be  expressed  in  a  guaranty  written  upon  a 
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contemporaneous  agreement  expressing  a 
consideration ;  for  the  agreement  and  the 
guaranty  of  its  performance  being  con- 
temporaneous, the  consideration  for  the 
one  enures  to  and  sustains  the  other.  Bai- 
ley V.  Freeman,  U  Johns.  221 .  So  too,  if 
the  agreement  upon  which  the  contempo- 
raneous guaranty  is  written  itself  imports  a 
consideration ;  as  if  it  be  an  instniment 
under  seal,  or  a  promissory  note.  Leon- 
nard  i-.  Vredenburgh,  8  Johns.  29 ;  Man- 
row  V.  Durham,  3  Hill,  584.  The  words 
"  value  received "  have  been  held  suf- 
ficiently to  express  a  consideration.  Wat- 
son V.  McLaren,  19  Wend.  557  ;  Douglass 
u.  Howlaud,  24  Wend.  35;  Edelen  v. 
Gough,  5  Gill,  103.  Where  the  words 
import  either  a  past  or  a  concurrent  con- 
sideration, the  latter  construction  will  be 
given.  See  cases  cited  at  the  beginning 
of  this  note. 

(a)  Brettel  v.  Williams,  4  Exch.  623 ; 
Tawney  v.  Crowther,  3  Bro.  C.  R.  318; 
Saunderson  v.  Jackson,  2  B.  &  P.  238 ; 
Eorster  v.  Hale,  3  Ves.  696  ;  5  id.  308 ; 
Western  v.  Russell,  3  Ves.  &  Bea.  187  ; 
Allen  V.  Bennet,  3  Taunt.  169;  Ide  u. 
Stanton,  15  Verm.  685 ;  Toomer  v.  Daw- 
son, Cheves,  68. 

(6)  Clinan  v.  Cooke,  1.  Sch.  &  Lef.  22  ; 
Brodie  v.  St.  Paul,  1  Ves.  Jr.  326 ;  Ide  v. 
Stanton,  15  Verm.  685  ;  Parkhurst  w.Van 
Cortlandt,  1  Johns.  Ch.  273. 
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itself;  (c)  that  is,  it  may  itself  declare  the  purposes  and  prom- 
ises of  the  agreement  definitely  ;  or  it  may  be  capable  of  being 
made  certain  by  reference  to  a  certain  standard,  (d)  If  a  con- 
tract be  in  its  nature  entire,  and  in  one  part  it  satisfies  the  stat- 
ute, and  in  others  does  not,  then  it  is  altogether  void,  (e)  But 
if  these  "parts  are  severable,  then  it  may  be  good  in  part,  and 
void  in  part.  (/) 


((•)  Aljuel  r.  Radcliif,  13  Jolins.  297  ; 
Dodso  ?'.  Lean,  id.  508 ;  Nichols  u.  John- 
son,10  Conn.  102. 

(d)  Om-n  V.  Thomas,  3  My.  &  K.  353. 
In  tliis  case,  an  ao-reenicnt  in  writing  for 
the  sale  of  a  house  did  not  by  description 
ascertain  the  particular  house,  but  it  re- 
fenx'd  to  tlie  deeds  as  bein^'  in  the  posses- 
sion of  a  person  named  in  the  a<;recnient. 
The  court  held  the  agreement  sufficiently 
certain,  if  it  could  be  ascertained,  by  an 
inquiry  liefore  tlie  master,  that  the  cleeds 
in  the  possession  of  the  person  named  re- 
ferred to  the  house  in  question. 

(e)  Cooke  v.  Tombs,  2  Anstr.420;  Lea 
V.  Barber,  id.  4-25,  a.  ;  Chater  v.  Beckett, 
7  T.  R.  201  ;  Vau-han  v.  Hancock,  3  C. 
B.  765  ;  Lexinu'ton  v.  Clarke,  2  Vent.  223  ; 
Mechelen  i.  AV.dlac.',  7  Ad.  &  El.  49; 
Thomas  v.  W.ilHaras,  10  B.  &  Cr.  664 ; 
Loomis  ('.  Newhall,  15  Pick.  159.  In 
.Irvine  i'.  Stone,  6  Cii.^h.  508,  it  was  held 
that  a.  contract  for  the  purchase  of  coals 
at  Philadelphia,  and  to  pay  for  the  frcij^ht 
of  the  same  to  Boston,  if  void  liy  the 
statute  of  frauds  as  to  the  sale,  is  void  also, 
and  cannot  be  enforced,  as  to  the  freiglit ; 
thou;;li  the  latter  part,  if  it  stood  alone, 
would  not  be  within  the  statute.  Tlie  dec- 
laration in  this  case  contained  the  com- 
mon counts,  and  also  a  special  count. 
And  Metciilf,  J.,  after  showing  that  the 
plaintiff  could  not  recover  on  the  special 
count,  on  the  ground  of  variance,  said  : 
"  The  reniainin;;-  ,  question  is,  whether 
the  good  part  of  the  contract  before 
us  can  bo  separated  from  the  bad,  so 
that  the  plaintiff  can  enforce  the  part 
which  is  good,  on  bis  general  counts. 
And  wo  are  of  opinion  that,  from  the 
nature  of  the  contract,  this  cannot  be 
done.  It  is  in  its  nature  entire.  The  part 
which  respects  the  traiisjiortation  stands 
wholly  on  the  other  jiart  which  respects 
the  sale,  and  which  is  invalid ;  and  both 
must  fall  together.  The  transporting  of 
the  coal,  apart  from  the  sale  of  it,  was  of 
no  benetit  to  the  defendants,  and  could 
not  have    been    contemplated   by   cither 
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party  as  a  thing  to  be  paid  for  or  to  be 
done,  except  in  connection  with  the  sale. 
The  case  therefore  does  not  fall  within  the 
principle  advanced  by  the  counsel  for  the 
plaintiff,  and  sustained  by  the  authorities. 
The  good  part  of  the  contract  cannot 
practically  be  severed  from  the  bad,  and 
separately  enforced."  So  where  an  agree- 
ment was  made  for  the  sale  by  the  plain- 
tiff to  the  defendant  of  the  plaintiff 's  crop 
of  hemp  then  on  hand,  and  in  like  man- 
ner his  crops  to  be  raised  the  two  succeed- 
ing years,  it  was  jield  that  the  whole  con- 
tract came  within  the  statute  of  fratids,  as 
a  contract  not  to  be  perfonned  within  the 
space  of  one  year ;  and  that  the  part  of 
the  contract  which  related  to  the  crop  of 
hemp  on  haml  could  not  be  severed  from 
the  rest.  So  in  Thayer  c.  Eock,  13  Wend. 
53,  it  was  hi-hl  that  a  contract  made  as 
well  for  the  sale  of  real  as  of  peisonal  prop- 
erty, which  is  entire,  founded  upon  one 
and  the  same  consideration,  and  is  not  re- 
duccrl  to  writing,  is  void,  as  well  in  respect 
to  the  personal  as  the  real  property,  the 
subject  of  the  contract.  See  also,  atite, 
vol.  I,  p.  379.     And  see  next  note. 

(/)  Maylicld  v.  Wadsley,  3  B.  &  Cr. 
357.  In  Wood  r.  Benson,  2  Cr.  &,Ter.  94, 
an  action  \vas  brought  by  the  clerk  of  the 
Manchester  (!as  Works  on  the  following 
guaranty,  signed  by  the  defendant ;  "  I,  the 
nuilcr^igned,  do  hereby  engage  to  pay  the 
directors  of  the  JIanciicsler  gas  works,  or 
their  collecfor,  for  all  the  gas  wdiich  may 
be  consumed  in  the  Jlinor  Theatre,  and  by 
the  lanijis  outside  the  theatre,  during  the 
time,  it  is  occupied  by  my  brother-in-law, 
Mr.  Ncvdlc;  and  I  do  also  agree  to  pay 
for  all  arrears  which  may  be  now  due." 
The  declaration  contained  the  common 
counts.  It  was  objected  by  the  defendant, 
1st,  that  tliercwasno  consideration  appar- 
ent on  the  face  of  the  instrument  for  the 
promise  to  ]iay  the  aiTCars;  and,  2d,  that 
the  agreement  being  therefore  void  as  to 
part  under  the  statute  of  frauds,  was  void  as 
to  the  whole.  And  in  support  of  the  sec- 
ond  objection,    he  cited   Lea  v.  Barber, 
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*Let  us  now  look  t^t  the  particular  clauses  of  the  fourth  and 
seventeenth  sections. 

The  first  clause  relates  to  the  promise  of  an  executor  or  ad- 
ministrator to  answer  damages  out  of  his  own  estate.  In  re- 
gard to  this  it  has  been  held,  that  where  an  executor  gives  a 
bond  to  the  judge  of  probate  to  pay  debts  and  legacies,  this  is 
an  admission  of  assets,  and  estops  him  from  denying  them ; 
and  therefore  a  promise  by  him  to  pay  a  debt  of  the  testator 
will  be  taken  to  pay  it  out  of  sufficient  assets,  and  therefore  not 
to  be  a  promise  "  to  answer  damages  out  of  his  own  estate,"  and 
consequently  not  within  the  statute  ;  and  it  need  not  be  in  writ- 
ing, (g)  In  those  States  in  which  the  written  agreement  or  memo- 
randum should  contain  the  consideration,  some  new  considera- 
tion must  be  shown ;  but  a  very  slight  consideration  suffices. 

There  is  said  to  be  this  difference  between  an  executor  and 
an  administrator.  An  executor  derives  his  title  from  the  will 
of  his  testator,  and  the  office  and  interest  are  completely  vested 
in  him  by  the  testator's  death,  and  his  promise  is  within  the 
statute,  although  made  before  probate  of  the  will.     But  an  ad- 


Lexington  o.  Clarke,  Chater  v.  Beckett, 
and  Thomas  v.  Williams.  But  the  objec- 
tion was  not  sustained.  Bayleij,  B.,  said  : 
"  I  take  it  to  be  perfectly  clear  that  an 
agreement  may  be  void  as  to  one  part, 
and  not  of  necessity  void  as  to  the  other. 
There  are  many  eases  in  the  books  where 
a  contract  has  been  held  good  in  part  and 
bad  in  part.  A  bond  may  be  good,  though 
the  condition  is  good  in  part  and  illegal 
in  part.  I  am  therefore  of  opinion  that  it 
by  no  means  follows  that,  because  you 
cannot  sustain  a  contract  in  the  whole, 
you  cannot  sustain  it  in  part,  jsrovided 
your  declaration  be  so  framed  as  to  meet 
the  proof  of  that  part  of  the  contract  wliieh 
is  good.  In  each  of  the  cases  referred  to 
for  the  purpose  of  showing  that  the  eon- 
tract,  if  void  in  part,  was  void  in  Mo,  there 
was  a  failure  of  proof.  The  declaration 
in  each  of  those  cases  stated  the  entire 
promise,  as  well  that  part  which  was  void 
as  that  which  was  good.  I  tliink,  there- 
fore, that  these  cases  are  to  be  supported  on 
the  principle  of  the  failure  of  proof  of  the 
contract  stated  in  the  declaration  ;  but  that 
they  do  not  establish  that,  if  you  can  sep- 
■arate  the  good  part  from  the  bad,  you  may 
not  enforce  such  part  of  the  contract  as  is 


good.  I  am,  therefore,  of  opinion  that  the 
verdict  must  stand  for  tlic  amount  of  the 
gas  subsequently  supplied."  To  the  same 
eifeet  is  Rand  v.  Mather,  7  Law  Kcporter, 
N.  S.  286,  decided  in  the  Supreme  Judi- 
cial Court  of  Massachusetts.  That  was 
an  action  for  work  and  labor  on  three 
houses  belonging  to  the  defendant.  The 
plaintiff  began  his  work  under  a  contract 
with  one  Whiston,  who  was  building  the 
houses  for  the  defendant.  Winston  failed, 
and  the  plaintiff  refused  to  go  on  with  his 
wOrk.  The  defendant  then  told  the  plain- 
tiff to  proceed  with  his  work,  and  he 
would  pay  him  for  what  he  had  done,  as 
well  as  for  what  he  should  do.  The  plain- 
tiff then  went  forward  and  finished  his 
work.  The  declaration  contained  the 
common  counts.  It  was  objected  by  the 
defendant  that  as  a  part  of  the  contract 
was  clearly  within  the  statute  of  frauds, 
the  whole  must  fail.  But  the  objection 
was  oveiTuled,  and  the  court  held,  in  con- 
formity with  Wood  V.  Benson,  that  the 
plaintiff  was  entitled  to  recover  for  the 
work  done  subsequent  to  the  defendant's 
promise. 

(g)  Stcbbins  t).  Smith,  4  Pick.  97.   But 
see  Silsbee  v.  Ingalls,  10  id.  526. 


[295] 


301* 


THE   LAW   OF   CONTRACTS. 


[part  II. 


ministrator  derives  title  from  the  probate  ;  and  if  he  make  a 
promise  in  expectation  of  administration,  but  before  the  actual 
grant,  this  promise  is  not  within  the  statute,  although  he  sub- 
sequently becomes  administrator.  (A) 

The  second  clause  relates  to  a  promise  "  to  answer  for  the 
debt,  default,  or  miscarriage  of  another  person."  This  clause 
covers  all  guaranties,  and  is  of  great  importance  in  reference  to 
thetn.  Its  general  effect  is,  to  make  it  necessary  that  all  col- 
lateral promises  should  be  in  writing.  The  distinction  between 
those  which  are  collateral  and  those  which  are  original  has  al- 
ready been  considered ;  and  it  is  sufficient  to  say  in  this  con- 
nection, that  only  when  the  promise  is  distinctly  collateral,  is  it 
within  this  clause  of  the  statute,  (i)  *Nor  is  it  then  material 
whether  the  promise  is  made  before  or  after  the  delivery  of  the 
goods.  (;•) 

From  the  very  definition  of  a  collateral  promise,  it  follows 


(/i)  Tomlinson  «.  Gill,  Ambl.  330. 

{/)  In  the  absence  of  evidence  showing 
distinctlj'  that  a  promise  is  collateral,  it 
will  he  treated  as  an  original  promise. 
This  point  is  well  illnstrated  by  the  ciBc 
of  Bcaman  v.  Russell,  20  Verm.  205. 
That  was  an  action  on  a  written  instra- 
ment  siyned  by  th(j  defendant,  whereby  he 
agreed  with  the  plaintiff  to  indemnify  him 
for  signing,  together  with  three  other  per- 
sons, two  iiromissory  notes  })ayable  to  the 
Bank  of  Kntland.  It  appeared  that  the 
notes  in  i|ucsiion  were  discounted  by  the 
Bank  of  Uutland  ;  tIi;Lt  they  wcic  not  paid 
at  jiiiitnrity,  and  were  afterwards  paid  by 
the  plaintiff.  It  was  objected  liy  the  de- 
fendant tliat  the  promise  was  ^^■itInn  the 
statute  of  frauds,  as  being  a  collateral 
promise,  and  was  therefore  not  binding, 
liecau^c  no  consideration  ap]icarcd  on  the 
face  of  the  written  instranieiit.  But  the 
objection  was  not  sustained.  And  Ilall, 
J.,  said  :  "  Altliougli  the  decisions  upon 
the  clause  of  the  statute  relied  upon  by  the 
defendant  are  not  all  reconcilable  with 
each  other,  yet  it  seems  agreed  in  all  the 
cases,  that  if  the  promise  is  not  collateral 
to  the  lialiility  of  some  other  person  to  the 
same  party,  it  is  not  within  tlie  statute. 
Eastwoo<l  V.  Kenyon,  11  Ad.  &  El.  438. 
In  tliis  case,  unless  there  was  some  person 
liable  to  indemnify  the  plaintiff  for  signing 
the  notes  to  the  Bank  of  Rutland,  other 
than  the  defendant,  his-  undertaking  was 
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an  original  and  not  a  collateral  one.  Does 
it  apjiear  from  the  writing  offered  in  eid- 
dence,  either  in  connectiop  with  the  notes 
or  without  them,  that  any  other  person 
than  the  defendant  was  in  any  manner 
liable  to  the  plaintiff?  If  the  plaintiff  had 
signed  the  notes  with  the  other  makers  of 
them,  as  their  surety  and  at  their  request, 
the  law  would  have  implied  a  promise 
from  them,  to  indemnify  him.  But  there 
is  no  evidence  that  he  signed  as  surety. 
For  auglit  that  appears,  the  liability  to  the 
Bank  of  lUttland  might  have  been  incurred 
for  the  sole  benefit  of  the  defendant,  and 
he  might  have  agreed  to  indemnify  the 
other  signers  in  the  same  manner  that  he 
did  the  plaintiff.  Besides,  there  is  no  proof 
that  the  plaintiff  signed  the  note  at  the  re- 
quest of  the  otiier  signers.  The  writing 
sliowstbat  he  si^neil  at  the  request  of  the 
defendant,  and  on  his  promise  to  indemnify 
him;  and  this  fiict  would  be  calculated  to  re- 
but any  presumption  that  he  signed  at  the 
request  of  the  others,  even  if  his  name  had 
appeared  on  the  notes  as  surety.  In  the  ab- 
sence of  all  evidence  that  tlierewas  a  liabil- 
ity of  any  otlicr  person  to  the  plaintiff,  to 
which  file  defendant's  promise  could  have 
)  lecn  collateral, it  must  be  treated  as  an  orig- 
inal promise,  not  within  the  statute." 

ij)  Matson  v.  Wharam,  2  T.  R.  80 ; 
Jones  I'.  Cooper,  Cowp.  227  ;  Peckham  v. 
Faria,  3  Doug.  13  ;  Bronson  v.  Stroud,  2 
McMullan,  372. 
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that  there  must  be  some  one  who  owes  the  debt  directly.  There 
must  exist  an  original  liability,  as  the  foundation  for  the  collat- 
eral liability.  And  one  of  these  liabilities  must  be  entirely  dis- 
tinct from  the  other.  If  therefore  the  creditor  trusted  to  one  of 
the  parties  more  than  to  the  other,  but  did  in  fact  trust  to  one 
together  with  the  other,  it  is  not  within  the  statute.  And  in 
ascertaining  whether  this  original  and  distinct  liability  exists, 
and  then  a  collateral  one  founded  upon  it,  the  court  will  look  to 
the  intention  of  the  parties,  as  they  may  be  inferred  from  all 
the  circumstances  of  the  case  and  of  the  parties,  (k)  At  the 
same  time,  however,  it  must  be  *remembered  that  the  expres- 
sions used  by  the  parties  are  the  first  and  the  most  direct  evi- 
dence of  their  intention  ;  and  the  proper  effect  and  construction 
of  the  various  expressions  used  in  transactions  of  this  kind 
are  well  illustrated  by  Lord  Holt,  (l) 


(t)  Keateu.  Temple,  IB.  &P.  158.  In 
this  case  the  defendant,  the  first  lieutenant 
of  his  majesty's  sliip  the  Boyne,  applied  to 
the  plaintiff,  a  slop-seller,  to  furnish  the 
(!rew  with  new  clothes,  saying  that  he  would 
see  him  paid  at  the  pay  table.  Tlie  plain- 
tiff having  supplied  the  clothes,  and  the 
Boyne  having  been  afterwards  ijurnt  and 
the  crew  dispersed,  this  action  was  brought 
against  the  defendant  to  recover  the 
amount.  The  plaintiff  having  obtained  a 
verdict  for  576Z.  7s.  %d.,  a  new  trial  was 
ordered.  And  Eyre,  C.  J.,  upon  the  occa- 
sion of  maldng  the  rule  for  a  new  trial  abso- 
lute, placed  much  stress  upon  the  fact  that 
clothes  to  so  large  an  amount  were  fur- 
nished, and  also  upon  the  peculiar  relation 
in  which  the  defendant  stood  to  the  crew. 
"Tliere  is  one  consideration,"  said  he, 
"  independent  of  every  thing  else,  which 
weighs  so  strongly  with  me,  that  I  should 
wisli  tliis  evidence  to  be  once  more  sub- 
mitted to  a  jury.  The  sum  recovered  is 
576Z.  7s.  8rf.  And  this  against  a  lieuten- 
ant in  the  navy ;  a  sum  so  large  that  it 
goes  a  great  way  towards  satisfying  my 
mind  that  it  never  could  have  been  in  the 
contepiplation  of  the  defendant  to  makB 
himself  liable,  or  of  the  slop-seller  to  fur- 
nish the  goods  on  his  credit,  to  so  large  an 
amount.  I  can  hardly  think  that  had  the 
Boyne  not  been  burnt,  and  the  plaintiff 
been  asked  whether  he  would  have  the 
lieutenant  or  the  crew  for  his  paymaster, 
but  that  he  would  have  given  the  prefer- 
ence to  the  latter From  the  nature 


of  the  case  it  is  apparent  that  the  men 
were  to  pay  in  tlic  first  instance ;  the  de- 
fendant's words  were,  '  I  will  see  you  paid 
at  the  pay  table  ;  are  you  satisfied  ? '  and 
the  answer  tlien  was,  '  Perfectly  so.'  The 
meaning  of  which  was,  that  however  un- 
willing the  men  might  be  to  pay  them- 
selves, the  officer  would  take  care  that 
they  should  pay.  The  question  is,  wliether 
the  slop-man  did  not  in  fact  rely  on  the 
power  of  the  officer  over  the  fund  out  of 
which  the  men's  wages  were  to  be  paid, 
and  did  not  |ircfer  giving  credit  to  that 
fund,  rather  tliau  to  the  lieutenant,  who, 
if  we  are  to  judge  of  him  liy  others  in  the 
same  situntion,  was  not  likely  to  be  able 
to  raise  so  large  a  sum."  So  in  tlic  case 
of  JSTorris  V.  Spencer,  18  Maine,  324,  the 
court  declare  that  whether  the  contract  of 
one  who  engages  to  be  responsible  for 
another,  is  to  be  regarded  as  an  original 
and  joint,  or  as  a  collateral  one,  must  de- 
pend upon  the  intention  of  the  parties,  to 
be  ascertained  from  the  nature  of  it,  and 
the  language  used.  And  see  Moses  v. 
Norton,  36  Me.  113  ;  Beebe  ...  Dudley,  6 
Fost.  249. 

(1)  -Watkins  v.  Perkins,  1  Ld.  EajTn. 
224.  "  If,"  said  he,  "A  promise  B,  being 
a  surgeon,  that  if  B  cure  D  of  a  wound, 
he  will  see  him  paid ;  this  is  only  a  prom- 
ise to  pay  if  D  does  not,  and  tlierefore  it 
ought  to  be  in  writing  by  the  statute  of 
frauds.'  But  if  A  promise  in  such  case 
that  he  will  be  B's  paymaster,  whatever 
he  shall  deserve,  it  is  immediately  the  debt 
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It  is  quite  certain,  as  has  been  said,  that  the  party /or  whom 
the  promise  has  been  made  must  be  liable  to  the  party  to 
whom  it  is  made  ;  (m)  and  it  is  equally  necessary  that  he  *con- 


of  A,  and  he  is  liable  without  -n'ritinp;." 
And  in  Jvorris  v.  Spencer,  18  Maine,  324, 
already  cited,  wliere  a  written  contract 
was  made  in  form  Ijctween  two,  and  signed 
by  the  parties  named,  and  at  the  same  time 
a  third  person  added,  "  I  agree  to  be  se- 
curity for  the  promisor  in  the  above  con- 
trart,"  with  his  sig-naturc,  the  latter  was 
held  as  a  joint  promisor. 

(m)  It  is  now  Avell  settled  that,  in  or- 
der to  bring  a  promise  within  this  clause 
of  tlie  statute,  it  must  Ije  made  to  the 
party  to  whom  the  person  undertaken  for 
is  liable.  "  The  statute,"  says  Purki',  B. 
in  llari;reaves  v.  Parsons,  13  M.  &  W. 
561,  "applies  only  to  promises  made  to 
the  persons  to  wdiom  another  is  already,  or 
is  to  become,  answerable.  It  must  be  a 
promise  to  lie  aiiswcralile  for  a  debt  of, 
or  a  default  in  some  duty  by,  that  other 
person  towards  the  promisee."  A  promise, 
thcrefoi'c,  by  A  to  B  to  pay  a  debt  due 
from  B  to  C,  is  not  witliin  the  statute. 
This  last  point  was  first  presented  for  ad- 
judication in  Eastwood  i\  Kenyon,  11  Ad. 
&  El.  438.  The  facts  in  that  case  were 
that  the  plaintiff  was  liable  to  one  Black- 
burn on  a  promissory  note  ;  and  the  de- 
fendant for  a  consideration  promised  the 
plaintiff  to  pay  and  discliarge  tlie  iKite  to 
Blackhui-n.  And  Lord  Ijininiiii  said,  "If 
the  pivmiise  liad  been  made  to  Blackburn, 
doubtlrss  the  statute  would  have  ap])lied  ; 
it  would  then  have  1  Ken  strictly  a  promise 
to  ansNver  for  the  debt  of  another ;  and 
the  ar^iinient  on  tlie  part  of  the  defendant 
is,  that  it  is  not  the  less  tlie  debt  of  another, 
liecause  llie  promise  is  made  to  that  other, 
nnmelv,  the  debtor,  and  not  to  the  credi- 
tor, tlie  statute  not  having  in  terms  stated 
to  wliom  the  promise,  contemplated  l)y  it, 
is  to  be  made.  But  ujion  consideration 
we  are  of  opinion  that  tlie  statute  applies 
only  to  promises  made  to  the  person  to 
whom  anorher  is  answerable.  Wc  arc 
not  aware  of  any  case  in  which  the  point 
has  arisen,  or  in  wliich  any  attempt  has 
been  made  to  put  that  constnietion  upon 
the  statute  which  is  now  sought  to  be  es- 
talili^hrd,  and  which  we  think  not  to  be 
the  trae  one."  And  see,  to  the  same 
effect,  Hargreavcs  v.  Parsons,  13  M.  &  W. 
561 ;  Pearec  e.  Blagravc,  30  E.  L.  &  E. 
510;  Pratt  v.  Humphrey,  22  Conn.  317; 
Barker  v.  Bucklin,  2  Denio,  45  ;  Westfall 
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V.  Parsons,  16  Barb.  645  ;  Preble  v.  Bald- 
win, 6  Cush.  549 ;  Alger  r.  Scorille,  1 
Gray,  391.  And  in  New  York  it  has 
been  held  that  the  creditor  may  sue  on 
such  a  promise  made  to  his  debtor  on  the 
ground  that  he  is  the  person  for  wliose 
benefit  the  contract  is  made.  See  Barker 
V.  Bucklin,  2  Denio,  45.  But  see  contra, 
Curtis  V.  Brown,  5  Cush.  488.  It  has 
been  made  a  question,  whether  a  promise 
by  A  to  indemnify  B  for  guaranteeing  a 
debt  due  from  C  to  D  is  within  the  statute. 
It  is  clear  upon  the  authorities  already 
cited  that  such  a  promise  is  not  witlyn  the 
statute,  as  being  a  promise  to  answer  for 
the  debt  of  C.  Eor  that  purpose  it  must 
have  been  made  to  D.  to  whom  the  debt 
was  due.  And  upon  tliis  ground  it  was 
held,  when  the  question  was  first  presented 
in  Thomas  v.  Cook,  8  B.  &  C.  728,  that 
such  a  ])romisewas  not  within  tlie  statute. 
And  Bai/lei/,  J.,  said :  "  A  promise  to  in- 
demnify does  not,  as  it  appears  to  me,  fall 
mthin  either  the  words  or  the  policy  of 
the  statute  of  frauds."  And  sec,  to  the 
same  effect,  .luncs  v.  Shoiter,  1  Geo.  294; 
Chapin  v.  Merrill,  4  Wend.  657.  But  in 
the  more  recent  case  of  Green  r.  C'lcss- 
wcll,  10  Ad.  &  El.  453,  a  different  view 
was  taken  of  the  question,  namely,  that 
the  person  for  whom  the  guaranty  is  given 
is  under  an  implied  contract  to  indemnify 
his  guarantor,  and  that  A's  promise  to 
indemnify  is  collateral  to  this,  and  there- 
fore within  the  statute.  And  the  same 
view  was  adopted  in  Kingsley !'.  Balcome, 
4  Barb.  131.  But  in  other  cases  it  is  held 
that  such  a  contract  is  not  within  the 
statute,  even  upon  this  last  view.  See 
Holmes  r.  Knights,  10  N.  H.  175;  Dunn 
V.  West,  5  B.  Monr.  376  ;  Lucas  v.  Cham- 
berlain, 8  id.  276.  The  iiuestion  would 
seem  to  depend  upon  the  time  when  the 
promise  of  C,  the  person  for  whom  the 
guaranty  is  given,  arises.  And  tliis  again 
will  depend  upon  the  particular  circum- 
stances of  the  case.  If  these  are  such  as 
to  autliorize  the  inference  that  C  made  an 
artiial  promise  to  indemnify  his  guarantor 
at  the  time  when  the  undertaking  of  A 
was  gi\en,  or  prior  thereto,  the  reasonable 
presumption  is  that  the  promise  of  A  was 
intended  to  be  collateral.  If,  on  the  other 
hand,  there  is  nothing  in  the  ease  from 
which  an  actual  promise  by  C  can  bo  in- 
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tinue  liable  after  the  making  of  the  promise.  In  other  words, 
the  promise  of  the  party  undertaking  must'  not  have  *the  effect, 
prior  to  its  performance,  of  discharging  the  party  originally  lia- 
able.  Thus,  if  goods  have  been  furnished  by  B  to  C,  and 
charged  to  the  latter,  and  A  now  becomes  responsible  for  them, 
and  B  thereupon  discharges  C,  looking  to  A  only,  and  does  this 
with  the  knowledge  and  consent  of  the  parlies,  this  promise  of 
A  is  to  be  regarded  as  an  original  promise  by  way  of  substitu- 
tion for  the  promise  of  C  which  it  satisfies  and  discharges,  and 
not  as  collateral  to  the  promise  of  C.  (n)  On  the  other  .hand, 
if  the  liability  of  the  original  party  is  to  continue  after  the  per- 


forred,  and  he  can  only  be  made  liable  on 
a  promise  raised  by  operation  of  law,  from 
B's  having  been  compelled  to  pay  money 
on  his  account,  it  woald  seem  to  be  clear 
that  the  promise  of  A  must  be  original. 
For  the  promise  of  C  arises  upon  a  sub- 
sequent and  independent  fact,  after  the 
promise  of  A  has  become  a  complete  and 
valid  contract. — Upon  the  principle  stated 
in  the  text,  it  was  held  in  Busliell  v.  Bearan, 
1  Bing.  N.  C.  103,  that  a  promise  by  A 
that  B  should  guarantee  the  debt  of  C 
was  not  within  the  statute.  In  that  case 
the  defendant  undertook  that  one  Mac- 
queen  should  guarantee  to  the  plaintiff 
the  payment  of  certain  freight  due  to  him 
under  a  charter-party  from  one  Lempill. 
And  Tindal,  C.  J.,  said :  "  The  contract 
appears  to  us  not  to  be  a  contract  to-  an- 
swer for  the  debt,  default,  or  miscarriage 
of  any  other  person,  but  a  new  and  im- 
mediate contract  between  the  defendant 
and  the  plaintiffs.  If  Mr.  Macqueen  had 
signed  the  guaranty,  that  guaranty  would, 
indeed,  have  been  within  the  statute  of 
frauds ;  for  his  is  an  express  guaranty  to 
be  answerable  for  the  freight  due  under 
the  charter-pai-ty,  if  Lempill  did  not  'pay 
it.  But  no  person  could  be  answerable  on 
the  promise  to  procure  his  signature  but 
the  defendant.  _Lempill  had  never  en- 
gaged to  get  the  guaranty  of  Macqueen, 
nor  had  Macqueen  engaged  to  give  it. 
There  was,  therefore,  no  default  of  any 
one  for  which  the  defendant  made  himself 
liable  ;  but  he  did  so  simply  upon  his  own 
immediate  contract.  For  as  to  any  de- 
fault of  Lempill  in  paying  the  freight,  the 
action  on  the  undertaldng  of  the  defend- 
ant could  not  be  dependent  on  that  event ; 
for  it  would  have  been  maintainable  if  the 
guaranty  were  not  signed  at  any  time  after 


the  day  on  which  the  defendant  engaged 
it  should  be  given,  tliat  is,  long  lieforo  the 
time  when  the  freight  became  payable." 
The  same  principle  was  applied  in  Jar- 
main  V.  Alaar,  2  C.  &  P.  249.  There  the 
defendant  promised  to  execute  a  bail  bond 
in  an  action  by  the  plaintiff  against  one 
Flack,  in  consideration  that  the  plaintiff 
would  not  cause  Flack  to  be  arrested. 
The  defend;\nt's  promise  w;\s  held  not  to 
be  within  the  statute,  hecaiise  Flack,  the 
person  undertaken  for,  was  not  liable.  It 
should  be  observed,  however,  that  Mr. 
Justice  Cowen,  in  Carville  v.  Crane,  5 
Hill,  48.3,  was  of  opinion  that  these  two 
cases  proceeded  upon  too  literal  a  con- 
struction of  the  statute. 

(n)  Thus,  where  the  defendant  promised 
to  pay  the  debt  of  his  son,  who  was  in 
custody  on  an  execution  at  the  suit  of  the 
plaintiff,  in  consideration  of  his  son's 
being  discharged  out  of  custody  with  the 
plaintiff's  consent,  it  was  held  that  the 
promise  was  not  within  the  statute,  be- 
cause by  such  discharge  the  debt  of  the 
son  was  extinguished.  So  in  Curtis  v. 
Brown,  5  Cush.  488,  492,  Sliaw,  C.  J., 
says :  "  When,  by  the  new  promise,  the 
old  debt  is  extinguished,  the  promise  is 
not  within  the  statute ;  it  is  not  then  a 
promise  to  pay  the  debt  of  another,  which 
has  accrued,  but  it  is  an  original  contract, 
on  good  consideration,  and  need  not  be  in 
writing."  And  see,  to  the  same  effect. 
Bird  V.  Gammon,  3  Bing.  N.  C.  883 ; 
Butcher  v.  Steuart,  11  M.  &  W.  857  ; 
Decker  v.  Shaffer,  3  Ind.  187  ;  Emerick 
V.  Sanders,  1  Wiscon.  77 ;  Draughan  v. 
Bunting,  9  Ii-ed.  10 ;  Stanly  v.  Hendricks, 
13  id.  86 ;  Bason  v.  Hughart,  2  Texas, 
476.  And  see  also,  ante,  vol.  1,  pp.  188, 
191. 
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formance  of  the  promise,  the  promise  is  equally  out  of  the  stat- 
ute. For  that  cannot  properly  be  called  a  promise  to  answer 
for  the  debt,  default,  or  miscarriage  of  another  person,  the  per- 
formance of  which  leaves  the  liability  of  that  other  person  the 
same  as  before,  (o) 

'*So,  if  the  debt  for  which  one  engages  to  answer,  is  to  be  kept 
alive,  but  to  be  held  for  the  benefit  of  the  guarantor,  the  case  is 
out  of  the  statute.  Thus,  where  one  purchases  the  debt  of 
another  by  his  own  promise,  as  if  A  promised  to  pay  B  a  thou- 
sand .dollars  in  three  months,  and  thereupon  B  transferred  to 
him  C's  debt  to  B  for  twelve  hundred  dollars,  payable  in  a  year, 
this  certainly  is  a  purchase  of  a  debt,  and  not  a  promise  to  pay 
the  debt  of  another,  (p) 


(o)  Sti-|ilniis  V.  Squire,  5  Mod.  205 ; 
Comb.  .3i;:i.  In  this  case  it  appeared  that 
an  action  had  licen  brought  against  the 
defendant,  an  attorney,  and  two  others, 
for  appearing  for  the  plaintiff  without  a 
warrant.  Tlie  cause  was  caiTied  dow^n  to 
)io  tried  at  the  assizes  ;  and  tlie  defendant 
promised,  in  consideration  the  plaintiff 
would  not  prosecute  the  action,  that  he 
would  ])ay  ten  pounds  and  costs  of  suit. 
And  now  an  action  was  brought  against 
the  defendant  upon  this  promise.  Sir 
Bartholomew  S/iuivrr,  for  the  defendant, 
objected  that  the  promise  was  within  the 
statute.  Holt,  C.  J.,  "No,  'tis  an  original 
promise,  and  himself  was  liable."  Shower, 
*' What  if  himself  had  not  been  a  party, 
then  it  were  plainly  within  the  statute." 
I/vIl,  C.  J.,  "Put  that  case  when  it 
comes ;  1  lut  if  A  saith,  do  not  go  on 
against  B,  &c.,  this  being  to  be  performed 
within  a  year,  it  will  bind  him ;  'tis  like 
the  case  oif  buying  goods  for  another  man, 
which  is  every  day's  practice.  But  if  A 
saith,  do  not  go  on  against  B  and  I'll  giro 
you  ten  pounds  ///  full  satisfaction  of  that 
action,  that  might  ba  witbiu  the  statute; 
but  here  he  appears  to  be  a  party  con- 
cerned in  the  former  action."  It  will  be 
seen  that  one  of  the  grounds  upon  wiiich 
his  lordship  thought  the  case  to  be  out  of 
tlie  statute,  was  that  the  defendant  was 
one  of  tlie  parties  originally  liable.  This 
position  will  be  noticed  hereafter.  But  he 
was  also  of  opinion  that  the  case  would 
hare  lici-n  out  of  the  statute,  though  the 
defendant  liad  not  been  concerned  in  the 
former  action,  for  the  reason  that  it  did 
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not  appear  that  the  ten  pounds,  were  to 
be  paid  in  satisfaction.  In  other  words  the 
lialiility  of  the  original  party  would  have 
still  continued,  notwithstanding  the  p£r- 
fonnance  of  the  defendant's  promise.  And 
see  Noycs'  Ex'rs  i\  Humphreys,  11  Grat- 
tan,  6.36.  This  is  also,  we  think,  the  true 
ground  of  the  decision  in  Read  v.  Nash,  1 
Wils.  30.').  It  there  appeared  that  one 
Tuack,  the  plaintiff's  testator,  had  brought 
an  action  of  assault  and  battery  against 
one  Johnson.  The  cause  being  at  issue, 
the  record  entered,  and  just  coming  on  to 
be  tried„the  defendant  Nash,  being  then 
present  in  court,  in  consideration  that 
Tuack  would  not  proceed  to  ti'ial,  but 
would  withdraw  his  record,  promised  to 
pay  him  fifty  pounds  and  costs.  It  was 
held  tliat  the  defendant's  promise  was  out 
of  the  statute.  It  has  sometimes  been  sup- 
posed that  the  judgment  of  the  court  in 
this  case  proceeded  upon  the  ground  that 
a  promise  to  answer  for  a  tort  committed 
by  another  was  not  within  the  statute. 
And  some  of  the  language  attributed  to 
the  Lord  Chief  Justice  would  seem  to  jus- 
tify this  opinion.  Ijut  so  far  as  the  decis- 
ion was  based  upon  this  ground,  it  cannot 
now  be  regarded  as  law,  as  we  shall  here- 
after show. 

(p)  Thus,  where  A  being  insolvent,  a 
verbal  agreement  was  entered  into  between 
several  of  his  creditors  and  B,  whereby  B 
agreed  to  pay  the  creditors  10s.  in  the 
pound,  in  satisfaction  of  their  debts,  which 
they  agreed  to  accept,  and  to  assign  their 
debts  to  B  ;  —  it  was  held,  that  this  agree- 
ment was  not  witliiu  the  statute  of  frauds, 
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It  may  indeed  be  stated  as  a  general  rule,  that  wherever  the 
main  purpose  and  object  of  the  promisor  is  not  to  answer  for 
another,  but  to  subserve  some  purpose  of  his  own,  his  promise 
is  not  within  the  statute,  although  it  may  be  in  form  a  promise 
to  pay  the  debt  of  another,  and  although  the  performance  of  it 
may  incidentally  have  the  effect  of  extinguishing  the  liability  of 
another,  (q)     There  are  several  *classes  of  cases  which  may  per- 
haps be  more  satisfactorily  explained  upon  this  principle  than 
upon  any  other.     Thus,  if  a  creditor  has  a  lien  on  certain  prop- 
erty of  his  debtor  to  the  amount  of  his  debt,  and  a  third  person, 
who  also  has  an  interest  in  the  same  property,  promises  the 
creditor  to  pay  the  debt  in  consideration  of  the  creditor's  relin- 
quishing his  lien,  this  promise  is  not  within  the  statute,  (r) 
The  performance  of  the  promise,  it  is  trtie,  will  have  the  effect 
of  discharging  the  original  debtor;  but  there  is  no  reason  to 
suppose  that  this  constituted,  in  any  degree,  the  inducement  to 
the  promise,  or  was  at  all  in  the  contemplation  of  the  promisor. 
So  if  A,  who  is  indebted  to  B,  assigns  to  him  in  payment  a 


not  being  a  collateral  promise  to  pay  the 
debt  of  another,  but  an  original  contract 
to  purchase  the  debts.  Anstey  v.  Harden, 
4  B.  &  P.  124.  ' 

(q)  This  nlle  Is  very  clearly  stated  and 
fiiUy  illustrated  by  Shaw,  C.  J.,  in  Nelson 
V.  Boynton,  3  Mete.  396.  He  there  says  : 
"  The  terms  original  and  collateral  prom- 
ise, though  not  used  in  the  statute,  are 
convenient  enough  to  distinguish  between 
the  cases,  where  the  direct  and  leading 
object  of  the  promise  is,  to  become  the 
surety  or  guarantor  of  another's  debt,  and 
those  where,  although  the  effect  of  the 
promise  is  to  pay  the  debt  of  another,  yet 
the  leading  object  of  the  undertaker  is,  to 
subserve  or  promote  some  interest  or  pur- 
pose of  his  own.  The  former,  whether 
made  before,  or  after,  or  at  the  same  time 
with  the  promise  of  the  principal,  is  not 
valid,  unless  manifested  by  evidence  in 
writing ;  the  latter,  if  made  on  good  con- 
sideration, is  unaffected  by  the  statute, 
because,  although  the  effect  of  it  is  to  re- 
lease or  suspend  the  debt  of  another,  yet 
that  is  not  the  leading  object  on  the  part 
of  the  promisor."  And  see  Alger  v. 
Scoville,  1  Gray,  391. 

(r)  The  leading  case  upon  this  point  is 
Williams  v.  Leper,  3  Burr.  1886.  There 
one  Taylor,  a  tenant  to  the  plaintiff,  being 
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in  arrear  for  rent,  and  insolvent,  conveyed 
all  his  effects  for  the  benefit  of  his  credi- 
tors.    They  employed  the  defendant,  as  a 
broker,  to  sell  the  effects ;  and  accordingly 
he  advertised  a  sale.     On  the  morning  of 
the  sale,  the  plaintiff  came  to  distrain  tlie 
goods  in  the  house ;  whereupon  the  de- 
fendant promised  to  pay  the  arrear  of  rent, 
if  he  would  desist  from  distraining';  and 
he  did  thereupon  desist.     Upon  these  facts 
the  court  hdd,  that  the  defendant's  promise 
was  not  within  the  statute.     To  the  same 
effect  is  Houlditch  v.  Milne,  3  Esp.  86. 
There  the  plaintiff  had  in  his  possession 
certain  carriages  belonging  to  one  Copey, 
upon  which  he  had  a  lien  for  repairs.  The 
defendant,,in  consideration  that  the  plain- 
tiff would  relinquish  his  lien,  and  give  up 
the  carriages  to  him,  promised  to  pay  the 
pliiintiff  the  amount  due  him.     And  Lord 
Eldon  held  the  case  to'  be  out  of  the  statute, 
on  the  principle  established  by  Williams 
V.   Leper.     And   see   further,   Barrell  v. 
Trussell,  4   Taunt.  117;  Slingerland   v. 
Morse,  7  John.  463 ;  Hindman  v.  Lang- 
ford,  3  Strobh.  207 ;  Blount  v.  Hawkins, 
19   Ala.    100;   Allen  v.    Thompson,    10 
N.  H.  32,  cited  ante,  vol.  1,  p.  497,  n.  (s) ; 
Eandle  v.  Harris,  6  Yerg.  508,  cited  ante, 
vol.  1,  p.  498,  n.  («). 
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debt  due  from  himself  to  C,  with  a  guaranty  that  C  shall  pay 
it  to  B  when  it  becomes  due,  the  transaction  is  not  within  the 
statute.  For  although  the  undertaking  of  A  is  in  form  a  prom- 
ise to  answer  for  the  debt  of  another,  his  object  is  merely  to  pay 
a  debt  of  his  own  in  a  particular  way.  (s)  So  if  one  of  several 
persons,  who  are  liable  jointly  "or  severally  for  the  payment  of 
the  same  debt,  promises  the  creditor  to  pay  the  debt,  this  is  not 
a  case  within  the  statute ;  for  although  the  performance  of  the 
promise  will  have  the  effect  of  discharging  others,  it  is  to  be 
presumed  that  the  thing  in  the  contemplation  of  the  promisor 
was  his  own  discharge.  Thus,  in  the  case  of  a  bill  of  exchange 
for  which  several  persons  are  liable,  if  it  be  agreed  to  be  taken 
up  and  paid  by  one,  eventually  others  may  be  discharged;  but 
the  moving  consideration  is  the  discharge  of  the  party  himself, 
and  not  of  the  rest,  though  that  also  ensues,  (t)  Again,  it  is  now 
well  settled  that  the  guaranty  of  a  factor  selling  upon  a  del  cre- 
dere cornmission,  is  not  within  the  statute.  This  may  be 
referred  to  the  same  principle.  Although  such  a  contract  "  may 
terminate  in  a   liability  to  pay  the    debt   of   another,  that   is 


(s)  Thus,  in  Johnson  v.  Gilbert,  4  Hill, 
178,  the  defendant  being  indebted  to  one 
Shem'ood  in  the  sum  of  twenty-fiio  dol- 
lars, the  plaintiff,  at  the  defendant's  re- 
quest, paid  that  debt,  in  consideration 
whereof  the  defendant  transfeiTcd  to  the 
plaintiff  the  note  of  one  Eastman,  payable 
to  himself.  The  defendant  also  indorsed 
upon  the  note  a  guaranty  that  it  would  be 
paid ;  and  upon  this  guaranty  the  action 
was  brought.  It  was  held  that  the  case 
was  not  within  the  statute  of  frauds. 
Branson,  J.,  said,  "The  statute  of  frauds 
has  nothing  to  do  with  the  case.  That 
only  applies  where  the  person  making  tlie 
promise  stands  in  the  relation  of  a  surety 
for  some  third  person,  who  is  the  principal 
debtor.  This  was  not  an  undertaking  by 
the  defendant  to  pay  the  debt  of  Eastman, 
but  it  was  an  agreement  to  pay  his  own 
debt  in  a  particular  way.  The  plaintiff 
had,  upon  request,  paid  a  debt  of  twenty- 
five  dollars,  which  the  defendant  owed  to 
Sherwood,  and  had  thus  made  himself  a 
creditor  of  the  defendant  to  that  amount. 
If  the  matter  had  not  been  otherwise 
arranged,  the  plaintiff  might  have  sued 
the  defendant,  and  recovered  as  for  so 
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much  money  paid  for  him  on  request. 
But  the  plaintiff  agi-eed  to  accept  payment 
in  a  different  way,  to  wit,  by  the  ft-ansfer 
of  Eastman's  note  for  the  wood-work  of  a 
wagon,  with  the  defendant's  undertaking 
that  the  note  should  be  paid.  The  de- 
fendant, instead  of  promising  that  he 
would  pay  himself,  agreed  that  Eastman 
should  pay.  He  might  do  that,  whether 
Eastman  was  liis  debtor  or  not ;  and  the 
fact  that  Eastman  was  a  debtor,  does  not 
change  the  character  of  the  defendant's 
undertaking,  and  make  it  a  case  of  sm'ety- 
ship  within  the  statute  of  frauds."  The 
same  point  ^^"as  decided  by  the  New  York 
Court  of  Appeals,  in  Brown  v.  Curtiss,  2 
Comst.  225  ;  and  Durham  r.  Manrow,  id. 
533.  It  is  to  be  obseiTod  also,  that  cases 
of  this  description  are  out  of  the  statute, 
upon  the  principle  established  by  Eastwood 
i<.  Kenyon,  11  Ad.  &  El.  438  ;  and  Har- 
greavcs  v.  Parsons,  13  M.  &  W.  561.  See 
supra,  n.  (m). 

{t)  Per  Lord  Ellenborough,  in  Castling 
V.  Aubert,  2  East,  325.  And  see  Files  v. 
McLeod,  14  Ala.  611.  And  sec  supra, 
n.  (o). 
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not   the   immediate    object  for  which    the    consideration    is 
given."  (m) 

It  may  be  further  stated  that  this  clause  of  the  statute  does 
not  embrace  cases  in  which  the  Uability  to  pay  the  debt  of 
another  arises,  by  operation  of  law,  out  of  some  transaction 
between  the  parties,  without  the  aid  of  any  special  promise. 
Thus,  if  A,  who  is  indebted  to  B,  sends  money  to  C  to  pay  the 
debt,  and  C  accepts  the  trust,  he  thereby  *becomes  liable  to  B 
for  the  debt  of  A.  {v)  So  if  property  is  delivered  to  B  clothed 
with  a  trust  for  the  payment  of  thd  debt  of  C,  and  B  consents 
to  receive  the  property  subject  to  the  trust,  he  thereby  becomes 
liable  to  pay  the  debt,  {w)     But  *in  cases  falling  within  this 


(m)  Per  Parke,  B.,  in  Couturier  v. 
Hastie,  16  Eng.  Law  &  Eq.  562.  It  was 
declared  by  the  Court  of  Exchequer  in 
this  case  that  such  a  contract  is  not  within 
the  statute.  Such  may  now,  therefore,  be 
considered  as  the  settled  doctrine  in  the 
English  and  American  law.  See  antf, 
vol.  1,  p.  79,  n.  (u),  and  p.  500,  n.  {w). 

(u)  Wyman  v.  Smith,  2  Sandf.  331. 
And  see  Stocking  v.  Sage,  1  Conn.  519. 

(w)  Drakeley  v.  Deforest,  3  Conn.  272. 
This  was  one  of  the  grounds  upon  which 
Williams  v.  Leper,  3  Burr.  1886,  was  de- 
cided. Eor  the  facts  of  the  case  see  supra, 
n.  (r).  The  plaintiff  had  a  lien  upon  the 
goods  of  his  debtor  for  the  payment  of  his 
debt ;  and  the  defendant,  in  consideration 
that  the  plaintiff  would  relinquish  the 
goods  to  him,  consented  to  receive  them 
subject  to  the  lien.  Lord  Mansfield,  in 
delivering  his  opinion,  said:  "This  case 
has  nothing  to  do  with  the  statute  of 
frauds.  The  res  gestm  would  entitle  the 
plaintiff  to  his  action  against  the  defend- 
ant. The  landlord  had  a  legal  pledge. 
He  enters  to  distrain ;  he  has  the  pledge 
in  his  custody.  The  defendant  agrees 
that  the  goods  shall  be  sold,  and  the  plain- 
tiff paid  in  the  first  place.  The  goods  are 
the  fund.  The  question  is  not  between 
Taylor  and  the  plaintiff.  The  plaintiff 
had  a  lien  upon  the  goods.  Leper  was  a 
trustee  for  all  the  creditors;  and  was 
obliged  to  pay  the  landlord,  who  had  the 
prior  lien.  This  has  nothing  to  do  with 
the  statute  of  frauds."  And  Wilmot,  J., 
said  :  "  Leper  became  the  bailiff  of  the 
landlord;  and  -yhen  he  had  sold  the 
goods,  the  money  was  the  landlord's  (as 
far  as  iil.)  in  his  own  bailiffs  hands. 


Therefore  an  action  would  have  lain 
against  Leper  for  money  had  and  received 
to  the  plaintiff's  use."  The  principle  was 
stated  still  more  pointedly  by  Aston,  J., 
who  concurred  with  the  rest  of  the  court 
upon  this  ground  alone.  He  said ;  "  I 
look  upon  the  goods  here  to  be  the  debtor ; 
and  I  think  that  Leper  was  not  bound  to 
pay  the  landlord  more  than  the  goods  sold 
for,  in  case  they  had  not  sold  for  ibl. 
The  goods  were  a  fund  between  both ;  and 
on  that  foot  I  concur."  The  case  of  Cast- 
ling V.  Auburt,  2  East,  325,  proceeded 
upon  the  same  ground.  There  the  plain- 
tiff held  certain  poUcies  of  insurance 
which  he  had  effected,  as  an  insurance 
broker,  for  the  use  of  one  Grayson,  and 
upon  the  faith  of  which  he  had  accepted 
bills  fm-  Grayson's  accommodation.  A 
loss  having  happened  on  the  policies  in 
question,  and  the  defendant,  who  was 
Grayson's  agent,  wishing  Jo  obtain  pos- 
session of  the  policies,  in  order  to  receive 
the  amount  of  the  loss  from  the  under- 
writers, promised,  in  consideration  that 
the  plaintiff  would  deliver  to  him  the  poli- 
cies, to  provide  funds  for  the  payment  of 
the  plaintiff's  acceptances.  The  policies 
were  accordingly  delivered  to  the  defend- 
ant, who  received  from  the  underwriters 
more  than  sufficient  to  cover  the  plaintiff's 
acceptances.  Upon  thesS  facts,  the  court 
held  the  defendant  liable.  Jigid  Le  Blanc, 
J.,  said :  "  This  is  a  case  where  one  man 
having  a  fund  in  his  hands  which  was 
adequate  to  the  discharge  of  certain  en- 
cumbrances ;  another  party  undertook  that 
if  that  fund  were  delivered  up  to  him,  he 
would  take  it  with  the  encumbrances  ;  this, 
therefore,  has  no  relation  to  the  statute  of 
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principle,  it  is  obvious  that  the  party  accepting  the  trust  can  be 
made  liable  only  to  the  extent  of  the  value  of  the  property 
received,  and  for  debts,  with  the  payment  of  which  the  property 
is  charged,  (x) 

It  has  been  made  a  question  whether  the  words  "  debt,  de- 
fault, or  miscarriage,"  extend  to  a  liability  for  a  mere  tort.  But 
it  is  now  well  settled  that  they  do.  («/) 


frauds."  It  would  seem  that  some  of  the 
judges  held  the  defendant  liable  also  upon 
-  his  special  promise,  upon  the  other  prin- 
ciple established  by  Williams  v.  Leper, 
namely,  that  the  main  purpose  and  object 
of  the  defendant  in  making  the  promise, 
was  not  to  pay  the  debt  of  Grayson,  but 
to  subserve  a  purpose  of  his  own,  namely, 
to  get  possession  of  the  policies.  See 
supra.  But  if  the  facts  are  correctly  re- 
ported, it  would  seem  difficult  to  sustain 
the  decision  upon  this  ground.  For  it 
appears  that  the  defendant  was  acting  as 
Grayson's  agent,  and  that  he  reccired  the 
policies  on  Grayson's  account,  and  for  his 
benefit.  The  consideration  of  the  promise, 
therefore,  enured  entirely  to  the  benefit  of 
Grayson ;  and  the  case,  in  this  view,  would 
seem  to  come  within  the  decision  in  Nelson 
V.  Boynton,  3  Met.  396,  where  it  was  held 
that  a  promise  to  pay  the  note  of  n  third 
person,  which  was  in  suit  and  secm'ed  by 
an  attachment  of  his  property,  in  consid- 
eration of  the  holder's  discontinuing  the 
suit,  and  relinquishing  his  attachment,  was 
within  the  statute.  It  is  to  be  observed, 
however,  that  some  of  the  language  at- 
tributed to  Lord  Ellenhorough  would  seem 
to  indicate  that  the  defendant's  name  was 
on  bills  accepted  by  the  plaintiff,  and  that 
his  object,  therefore,  in  undertaking  to 
provide  funds  for  their  payment,  was  his 
own  discharge.  Thus,  his  lordship  said 
that  the  defendant,  in  making  the  promise, 
"had  not  the  discharge  of  Grayson  princi- 
pally in  his  contemplation,  but  the  dis- 
charge of  himself.  That  was  his  moving 
consideration,  though  the  discharge  of 
Grayson  would  eventually  follow."  If  we 
may  infer  from  this  that  the  defendant  was 
liable  on  the  bills,  the  ease  is  relieved  from 
all  difficultyt  See  supra,  p.  305,  n.  ((/). 
See  in  further  illustration  of  the  principle 
stated  in  the  text,  Edwards  v.  Kelly,  6  M. 
&  S.  204.  There,  the  plaintiff,  for  rent- 
arrear,  having  distrained  goods  which  the 
tenant  was  i^bout  to  sell,  agreed  with  the 
defendants  to  deliver  up  the  goods,  and  to 
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permit  them  to  be  sold  by  one  of  the 
defendants  for  the  tenant,  upon  the  defend- 
ants' jointly  undertaking  to  pay  the  plain- 
tiff the  rent  due ;  and  the  goods  were 
accordingly  delivered  to  the  defendants. 
Held,  that  the  case  was  not  within  the 
statute.  And  Lord  Ellenhorough  said : 
"  Perhaps  this  case  might  be  distinguished 
from  that  of  Williams  v.  Leper,  if  the 
goods  distrained  had  not  been  delivered 
up  to  the  defendants.  But  here  was  a  de- 
livery to  them  in  trust,  in  effect,  to  raise 
by  sale  of  the  goods  sufficient  to  satisfy  the 
plaintiff's  demand;  the  goods  were  put 
into  their  possession  subject  to  this  ti-ust. 
Se  that  in  substance  this  was  an  under- 
taking by  the  defendants  that  the  fund 
should  be  available  for  the  purpose  of 
liquidating  the  aiTcars  of  rent."  And  see 
Bampton  v.  Paulin,  4  Bing.  264. 

(x)  See  Thomas  v.  Williams,  10  B.  & 
Cr.  664. 

(y)  The  case  of  Read  v.  Nash,  1  Wils. 
305  for  some  time  gave  countenance  to 
a  contrary  opinion.  But  the  doctrine 
stated  in  the  text  was  clearly  established 
by  lOrkham  «.  Marter,  2  B.  &  Aid.  613. 
There,  one  T.  E.  Marter  had  WTongfuUy 
and  without  the  license  of  the  plaintiff, 
ridden  the  plauitifPs  horse,  and  thereby 
caused  its  death.  Held,  that  a  promise  by 
the  defendant  to  pay  the  damages  thereby- 
sustained,  in  consideration  that  the  plain- 
tiff would  not  bring  any  action  against  the 
said  T.  E.  Marter,  was  within  the  statute 
of  frauds,  and  must  bo  in  %vriting.  And 
per  Abbott,  C.  J.,  "  The  word  '  miscar- 
riage '  has  not  the  same  meaning  as  the 
word  '  debt,'  or  '  default ; '  it  seems  to  me 
to  comprehend  that  species  of  wrongful 
art,  for  the  consequences  of  which  the  law 
would  make  the  party  civilly  responsible. 
The  wrongful  riding  the  hoi-se  of  another, 
without  his  leave  and  license,  and  thereby 
causing  his  death ,  is  clearly  an  act  for  whicli 
the  party  is  responsible  in  damages  ;  and, 
therefore,  in  my  judgn>ent,  falls  -within 
the  meaning  of  the  word  '  miscaniage.' " 
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Of  the  third  clause  in  this  section,  which  declares  that  "  no 
*action  shall  be  brought  upon  any  agreement  made  in  consider- 
ation of  marriage,  unless,"  &c.,  it  has  already  been  said,  that 
promises  to  marry  are  not  within  the  statute,  (g)  But  all 
promises  in  the  nature  of  settlement,  advancement,  or  provision 
in  view  of  marriage,  are  within  the  statute,  and  must  be  in 
writing,  (a)  And  a  promise  to  marry  after  a  period  longer 
than  one  year,  has  been  held  to  be  within  the  last  clause  of  this 
section.  (6) 

A  parol  promise  in  a  marriage  settlement,  although  not  itself 
enforceable  by  reason  of  the  statute,  has  been  held  to  be  a  suf- 
ficient consideration,  either  to  sustain  a  settlement  made  after 
marriage  in  conformity  with  the  promise,  (c)  or  a  new  promise 
made  in  writing  after  marriage,  {d)  And  where  instructions 
are  given  and  preparations  made  for  marriage  settlements,  and 
the  woman  is  persuaded  by  the  man  to  marry,  trusting  to  his 
verbal  promise  to  complete  them,  it  has  been  thought  that  equity 
ought  to  relieve  and  compel  performance,  (e) 


Holroyd,  J.,  "  I  think  the  term  miscarriage 
is  more  properly  applicable  to  a  ground 
of  action  founded  upon  a  tort,  than  to  one 
founded  upon  a  contract  ;■  for  in  the  latter 
case  the  ground  of  action  is,  that  the  party 
has  not  peiformed  what  he  agreed  to  per- 
form ;  not  that  he  has  misconducted  him- 
self in  some  matter  for  which  by  law  he  is 
liable."  And  I  think  that  both  the  words 
miscarriage  and  default  apply  to  a  prom- 
ise to  answer  for  another  with  respect 
to  the  non-performance  of  a  duty,  though 
not  founded  upon  a  contract."  Best,  J., 
"  The  question  is,  whether  the  words  of 
the  act  are  large  enough  to  embrace  this 
case.  There  is  nc^thing  to  restrain  _  these 
words,  default  or  miscarriage ;  and  it  ap- 
pears to  me  that  each  of  them  is  large 
enough  to  comprehend  this  case."  And 
see  Turner  v.  Hubbell,  2  Day,  457. 

(z)  See  ante,  rol.  1,  pp.  546,  547.  And 
see  further,  Clark  v.  Pendleton,  20  Conn. 
495  ;  Ogden  v.  Ogden,  1  Bland,  287. 

(a)  See  ante,  vol.  1,  p.  554. 

(6)  See  ante,  vol.  1,  p.  547. 

(c)  Wood  V.  Savage,  Walk.  Ch.  471. 
But  see  ante,  vol.  1,  p.  554,  n.  [t). 

(d)  Mountacue  v.  Maxwell,  1  Strange, 
236 ;  De  Beil  v.  Thomson,  3  Boav.  469 ; 
S.  C.  nom.  Hammersley  <j.  De  Beil,   12 
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CI.  &  Fin.  45;  Surcome  ;;.  Pinniger,  17 
E.  L.  &E.  212. 

(e)  iPer  Story,  J.,  in  Jenkins  v.  El- 
dridge,  3  Story,  291.  But  see  Montacue 
V.  Maxwell,  1  P.  Wms.  618.  In  this 
case  the  plaintiff  brought  a  bill  against> 
the  defendant,  her  husband,  setting  forth 
that  the  defendant,  before  her  intennar- 
riage  with  him,  promised  that  she  should 
enjoy  all  her  own  estate  to  her  separate 
use ;  that  he  had  agreed  to  execute  writ- 
ings to  that  purpose,  and  had  instructed 
counsel  to  draw  such  writings,  and  that 
when  they  were  to  be  married,  the  writings 
not  being  peifected,  the  defendant  desired 
this  might  not  delay  the  match,  in  regard 
his  friends  being  there  it  might  shame 
him;  but  engaged  that  upon  his  honor 
she  should  have  the  same  advantage  of  the 
agreement  as  if  it  were  in  writing,  drawn 
in  form  by  counsel,  and  executed ;  where- 
upon the  marriage  took  effect.  To  this 
bill  the  defendant  pleaded  the  statute  of 
frauds.  And  the  Lord  Chancellor  said, 
"  In  cases  of  fraud,  equity  should  relieve, 
even  against  the  words  of  the  statute ;  as 
if  one  agreement  in  writing  should  be  pro- 
posed and  drawn,  and  another  fraudu- 
lently and  secretly  brought  in  and  exe- 
cuted in  lieu  of  the  former ;  in  this  or  such 
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The  principal  questions  which  have  arisen  under  this  clause 
relate  to  the  sufficiency  of  the  written  promise.  It  is  enough  if 
contained  in  a  letter ;  (/)  or  in  many  letters  'which  may  be 
read  together  as  parts  of  a  correspondence  on  one  subject,  (g) 
But  it  must  be  a  promise  to  the  other  party  ;  and  therefore  a  letter 
from  a  father  to  his  daugliter,  promising  her  an  advancement, 
which  is  not  shown  to  the  intended  husband,  nor  known  to  him 
until  after  marriage,  is  denied  to  be  a  promise  to  him  within 
the  meaning  of  the  statute,  (h)  So  if  in  such  a  letter  the  writer 
objects  to,  and  endeavors  to  dissuade  from  the  proposed  mar- 
riage, (i)  Whatever  be  its  form,  it  must  amount,  substantially, 
to  a  promise  made  to  the  party,  in  consideration  that  he  or  she 
will  marry  a  certain  other  party,  (j ) 

The  fourth  clause  provides  that  "  no  action  shall  be  brought' 
upon  any  contract  or  sale  of  lands,  tenements,  or  hereditaments, 
or  any  interest  in    or   concerning   them,"  unless,  &c.     These 


like  cases  of  fraud,  equity  would  relieve ; 
but  where  there  is  no  fraud,  only  relying 
upon  the  honor,  word,  or  promise  of  the 
defendant,  the  statnte  making  these  prom- 
ises void,  equity  will  not  interfere ;  nor 
were  tlio  instructions  given  to  counsel  for 
preparing  the  writings  material,  since  after 
.they  were  drawn  and  engrossed,  the  parties 
jnight  refuse  to  execute  them." 

(/)  Seagood  v.  Meale,  Prec.  in  Ch. 
.560 ;  Wankford  v.  Fotherley,  2  Vern.  322  ; 
Bird  V.  Blosse,  2  Vent.  361.  In  this  last 
'Case  a  father  wrote  a  letter  signifying  his 
assent  to  the  man'iago  of  his  daughter  with 
one  J.  S.,  and  that  he  would  give  her 
1,500/.  Afterwards  by  another  letter, 
upon  a  further  treaty  concerning  the  raar- 
■riage,  he  went  back  from  the  proposals  of 
his  first  letter.  But  subsequently  to  his 
writing  the  last  letter,  he  declared  that  he 
would  agree  to  what  was  proposed  in  his 
first  letter.  The  court  heid  that  the  last 
declaration  had  set  the  terms  in  the  first 
letter  up  again ;  and  that  the  undertaking 
therefore  was  sufficiently  evidenced  by 
■writing  within  the  statute  of  frauds. 

(y)  See  ante,  p.  285,  n.  (c.) 

,(/i)  AylifiFe  v.  Tracy,  2  P.  Wms.  65. 

(i)  Douglas  V.  Vincent,  2  Vem.  202. 

(j )  See  Randall  v.  Morgan,  12  Ves. 
67  ;'  Qgden  ».  Ogden,  1  Bland,  284.  In 
Maunsell  v.  White,  1  J.  &  La  Touche, 
539,  it  appeared  that  upon  a  treaty  for  a 
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marriage  between  M.  &  E.,  a  minor,  M. 
communicated  to  the  guardians  of  E.  a 
letter  from  his  uncle,  H.,  stating  that  he 
had,  by  his  will,  left  his  T.  estate  to  M. 
The  guardians  resolved  that  until  a  suit> 
able  settlement  should  be  made  by  H.,  of 
real  estate,  upon  the  marriage,  in  the 
usual  course  of  settlement,  it  was  not  ad- 
visable that  it  should  take  place.  This 
resolution  was  eommunieated  to  H.,  who 
in  reply  wrote  to  M.  :  "My  sentiments 
respecting  you  continue  unalterable  ;  how- 
ever, I  shall  never  settle  any  part  Of  my 
property  out  of  my  power  so  long  as  I 
exist.  My  will  has  been  made  for  some 
time;  and  I  am  confident  that  I  shall 
never  alter  it  to  your  disadvantage.  I  re- 
peat that  my  T.  estate  will  come  to  you  at 
my  death,  unless  some  unforeseen  occur- 
rence should  take  place  ;  "  and  desired 
his  letter  to  be  eommunieated  to  the  guar- 
dians. The  guardians  thereupon  consented 
to  the  marriage,  which  was  solemnized. 
The  court  held,  1st,  that  the  letter  did  not 
amount  to  a  contract  by  H.  to  devise  the 
T.  estates  to  M.,  and  that  H.  might  dis- 
pose of  them  as  he  pleased  by  his  will ; 
2d,  that  supposing  it  amounted  to  a  con- 
tract, matters  connected  with  the  subse- 
quent conduct  of  M.  were  "unforeseen 
occurrences  ;  "  and  that  H.  was  the  sole 
person  to  determine  whether,  upon  their 
happening,  he  would  alter  his  will. 
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words  are  very  general,  and  obviously  intended  to  have  a  wide 
operation;  but  they  have  been  somewhat  controlled  by  con- 
struction. Thus,  if  the  question  be,  whether  a  contract  for  the 
sale  of  growing  crops  be  a  contract  or  sale  of  "  any  interest 
concerning  lands,"  it  seems  to  be  answered  *in  conformity  with 
the  intention  of  the  parties.  If  grain  be  reaped,  and  stacked  or 
stored  in  barns,  it  becomes  certainly  a  chattel.  And  if  it  be 
growing  when  it  is  sold,  yet  if  the  sale  contemplates  its  sever- 
ance when  grown,  and  a  delivery  of  it  then,  distinct  from  the 
land,  it  is  in  the  contemplation  of  the  parties  a  mere  chattel, 
and  is  therefore  so  in  the  view  of  the  law,  so  far  at  least  as  this 
statute  is  concerned,  (k)     And  *we  think  it  is  the  same  with 


(k)  This  is  the  rule  declared  by  the 
Supreme  Judicial  Court  of  Massachusetts, 
in  Whitmarsh  v.  Walker,  1  Met.  313. 
That  w£#  an  action  founded  on  a  parol 
agreement,  whereby  the  defendant  agreed 
to  sell  to  the  plaintiff  two  thousand  mul- 
berry trees  at  a  stipulated  price.  The 
trees,  at  the  time  of  the  agreement,  were 
growing  in  the  close  of  the  defendant. 
It  was  proved  at  the  trial,  that  the  plaintiff 
paid  the  defendant  in  hand  the  sum  of  ten 
dollars  in  part  payment  of  the  price 
thereof,  and  promised  to  pay  the  residue 
of  the  price  on  the  delivery  of  the  trees, 
which  the  defendant  promised  to  deliver 
on  demand;  but  which  promise,  on  his 
part,  he  afterwards  refused  to  peifonn. 
The  defence  was  that  the  contract  was 
for  the  sale  of  an  interest  in  land  within 
the  meaning  of  the  statute  of  frauds. 
Wilde,  J.,  said :  "  We  do  not  consider 
the  agreement  set  forth  in  the  declaration, 
and  proved  at  the  trial,  as  a  contract  of 
sale  consummated  at  the  time  of  the  agree- 
ment ;  for  the  delivery  was  postponed  to 
a  future  time,  and  the  defendant  was  not 
bound  to  complete  the  contract  on  his 
part,  unless  the  plaintiff  should  be  ready 
and  willing  to  complete  by  the  payment 
of  the  stipulated  price.  Sainsbury  v.  Mat- 
thews, 4  M.  &  W.  347.  Independently  of 
the  statute  of  frauds,  and  considering  the 
agreement  as  valid  and  binding,  no  prop- 
erty in  the  trees  vested  thereby  in  the 
.plaintiff.  The  delivery  of  them  and  the 
payment  of  the  price  were  to  be  simulta- 
neous acts.  The  plaintiff  cannot  main- 
tain an  action  for  the  non-delivery,  without 
proving  that  he  offered,  and  was  ready  to 
complete  the  payment  of  the  price ;  nor 


could  the  defendant  maintain  an  action 
for  the  price,  without  proving  that  he  was 
ready  and  offered  to  deliver  the  trees. 
According  to  the  trae  construction  of  the 
contract,  as  we  imderstand  it,  the  defend- 
ant undertook  to  sell  the  trees  at  a  stipu- 
lated price,  to  sever  them  from  the  soil, 
or  to  permit  the  plaintiff  to  sever  them, 
and  to  deliver  them  to  him  on  demand ; 
he  at  the  same  time  paying  the  defendant 
the  residue  of  the  price.  And  it  is  imma- 
terial whether  the  severance  was  to  be 
made  by  the  plaintiff  or  the  defendant. 
For  a  license  fur  the  plaintiff  to  enter  and 
remove  the  trees  would  pass  no  interest  in 
the  land,  and  would,  without  writing,  be 
valid,  notwithstanding  the  statute  of  frauds. 
.  .  .  .  We  think  it  therefore  clear 
that,  giving  to  the  contract  the  construc- 
tion ahready  stated,  the  plaintiff  is  entitled 
to  recover.  If,  for  a  valuable  considerar 
tion,  the  defendant  contracted  to  sell  the 
trees,  to  deliver  them  at  a  future  time,  he 
was  bound  to  sever  them  from  the  soil 
himself,  or  to  permit  the  plaintiff  to  do  it ; 
and  if  he  refused  to  comply  with  his  agree- 
ment, he  is  responsible  in  damages."  And 
the  case  of  Nettleton  v.  Sikes,  8  Met.  34, 
is  to  the  same  effect.  It  was  there  held 
that  an  agreement  by  an  owner  of  land 
that  another  may  cut  down  the  trees  on 
the  land,  and  peel  them,  and  take  the 
bark  to  his  own  use,  is  not  within  the 
statute  of  frauds.  And  see  Baker  v.  Jor- 
dan, 3  Ohio  State  Rep.  438;  Smith  v. 
Bryan,  5  Mayrl.  141.  The  same  view 
has  been  taken  in  several  English  cases. 
Thus,  in  Smith  v.  Surman,  9  B.  &  Cr. 
561,  where  the  plaintiff,  being  the  owner 
of  trees  growing  on  his  land,  verbally 
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growing  grass,  or  growing  trees,  or  fruits  ;  although  some  cases 
take  a  distinction  in  this  *respect  between  what  grows  sponta- 


agreed  with  tlie  defendant,  while  they 
were  standing,  to  sell  him  the  timber  at 
so  much  per  foot ;  Littledale,  J.,  said  :  "  I 
think  that  the  contract  in  this  case  was 
not  a  contract  for  the  sale  of  lands,  tene- 
ments, or  hereditaments,  or  any  interest 
in  or  concerning  the  same,  within  the 
meaning  of  the  fourth  section.  Those 
words  in  that  section  relate  to  contracts 
(for  the  sale  of  the  fee-simple,  or  of  some 
less  interest  than  the  fee, )  which  give  the 
vendee  a  right  to  the  use  of  the  land  for  a 
specific  period.  If,  in  this  case,  the  con- 
tract had  been  for  the  sale  of  the  trees, 
witli  a  specific  liberty  to  the.  vendee  to 
enter  the  land  to  cut  them,  I  think  it 
would  not  have  given  him  an  interest  in 
the  land,  within  tlic  meaning  of  the  statute. 
The  object  of  a  party  who  sells  timber  is, 
not  to  give  the  vendee  any  interest  in  his 
land,  but  to  pass  to  him  an  interest  in  the 
trees,  when  they  become  goods  and  chat- 
tels. Here  the  vendor  was  to  cut  the 
trees  himself.  His  intention  clearly  was, 
not  to  give  the  vendee  any  property  in  the 
trees  until  they  were  cut  and  ceased  to  he 
part  of  the  freehold."  And  Parke,  J., 
dismissed  this  question  with  saying, 
"  The  defendant  could  take  no  interest  in 
the  land  by  this  contract,  because  he  could 
not  acquire  any  property  in  the  trees  till 
they  were  cut."  Again,  in  Sainsbury  v. 
Matthews,  4  M.  &  "W.  343,  where  the 
defendant,  in  the  month  of  June,  agreed 
to  sell  to  the  plaintiff  the  potatoes  then 
growing  on  a  certain  quantity  of  land  of 
the  defendant,  at  2s.  per  sack,  the  plaintiff 
to  have  them  at  digging  up  time  (October), 
and  to  find  diggers,  it  was  held  that  this 
was  not  a  contract  for  the  sale  of  an  in- 
terest in  land,  within  the  meaning  of  the 
statute  of  frauds.  And  Piirke,  1$.,  said  : 
"  This  is  a  contract  for  the  sale  of  goods 
and  chattels  at  a  future  day,  the  produce 
of  certain  land,  and  to  be  taken  away  at  a 
certain  time.  It  gives  no  right  to  the 
land  ;  if  a  tempest  had  destroyed  the  crop 
in  the  mean  time,  and  there  had  been  none 
to  deliver,  the  loss  would  clearly  have 
fallen  upon  the  defendant.  It  is  only  a 
contract  for  goods  to  be  sold  and  deliv- 
ered." And  see  Evans  v.  Roberts,  5  B. 
&  Cr.  829.  It  must  be  admitted,  however, 
that  the  English  courts  manifest  a  strong 
inclination,  in  the  more  recent  cases,  to 
hold  a  contract  to  be  within  the  statute  or 
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not,'  according  as  the  subject-matter  of  it 
consists  of  fructus  industriales,  or  the  spon- 
taneous productions  of  the  earth.  See 
Scorell  V.  BoxaU,  1  Y.  &  Jer.  396  ;  Evans 
V.  Roberts,  5  B.  &  Cr.  829 ;  Rodwell  v. 
Phillips,  9  M.  &  W.  501 ;  Jones  v.  Flint, 
10  Ad.  &  El.  753.  The  'same  rale  was 
very  authoritatively  declared  in  Ireland, 
in  the  case  of  Dunne  v.  Ferguson,  Hayes, 
540.  That  was  an  action  of  trover  for 
five  acres  of  turnips.  It  appeared  that  in 
October,  1830,  the  defendant  sold  to  the 
plaintiff  a  crop  of  turnips  which  he  had 
sown  a  short  time  previously.  In  Febru- 
ary, 1831,  and  previously,  while  the  tur- 
nips were  still  in  the  ground,  the  defendant 
severed  and  carried  away  considerable 
quantities  of  them,  which  he  converted  to 
his  own  use,  and  for  which  tly  present 
action  was  brought.  No  note  in  writing 
was  made  of  the  bargain.  It  was  held 
that  the  plaintiff  was  entitled  to  recover. 
And  Joy,  C.  B.,  said  :  "  The  general  ques- 
tion for  our  decision  is,  whether,  in  this 
case,  there  has  been  a  contract  for  an  in- 
terest concerning  lands,  within  the  second 
[fourth]  section  of  the  statute  of  frauds ; 
or  whether  it  merely  concerned  goods  and 
chattels ;  and  that  question  resolved  itself 
into  another,  whether  or  not  a  growing 
crop  is  goods  and  chattels.  The  decisions 
have  been  very  contradictory,  —  a  result 
which  is  always  to  be  expected  when  the 
judges  give  themselves  up  to  fine  distinc- 
tions. In  one  case,  it  has  been  held  that 
a  contract  for  potatoes  did  not  require  a 
note  in  writing,  because  the  potatoes  were 
ripe  ;  and  in  another  case,  the  distinction 
turned  upon  the  hand  that  was  to  dig  them ; 
so  that  if  dug  by  A.  B.,  they  were  pota- 
toes; and  if  by  C.  D.,  they  were  an  in- 
terest in  lands.  Such  a  course  always 
involves  the  judge  in  perplexity,  and  the 
cases  in  obscurity.  Another  criterion 
must,  therefore,  be  had  recourse  to  ;  and 
fortunately,  the  later  cases  have  rested  the 
matter  on  a  more  rational  and  solid  foun- 
dation. At  common  law,  growing  crops 
were  unifoi-mly  held  to  ha  goods ;  and  they 
were  subject  to  all  the  leg'id  consequences 
of  being  goods,  as  seizure  in  execution, 
&e.  The  statute  of  frauds  takes  things  as 
it  finds  them ;  and  provides  for  lands  and 
goods,  according  as  they  were  so  esteemed 
before  its  enactment.  In  this  way  the 
question  may  be   satisfactorily  decided. 
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neousJij;,  ar^  that  which  man  has  planted  or  sown  and  culti- 
vated, holmng  that  only  emblements,  or  what  might  be 
emblements,  are  to  be  considered  as  chattels,  while  the  spon- 
taneous growth  of  the  land  remains  a  part  of  it ;  at  least,  until 
it  is  fully  ripe  and  ready  for  removal.  (I)  If,  by  the  same  con- 
tract, these  things  and  the  land  on  which  they  stand  are  sold,  it 
is  not  a  sale  of  land  and  chattels ;  for  then  they  pass  with  the 
realty  as  a  part  of  it,  and  the  contract  in  reference  to  them  is 
as  much  within  this  clause  of  the  statute  as  it  is  in  reference  to 
the  land  itself,  (m)  Such  are  the  views  expressed,  as  we  think, 
by  the  highest  authorities,  and  supported  by  the  best  reasons. 
But  there  is  some  uncertainty  and  conflict  on  the  subject.  And, 
perhaps,  it  may  be  stated  as  a  general  rule,  that  if  the  parties 
appear  to  consider  the  land  merely  as  a  place  of  deposit  or  stor- 
ing for  the  vegetable  productions,  or  as  a  means  by  which  for  a 
time  they  may  be  improved,  they  are  so  far  disconnected  from 
it,  that  they  may  be  sold  as  chattels,  and  are  not  within  the 
statute.  And  it  is  only  when  the  parties  connect  the  land  and 
its  growth  together,  either  by  express  words  or  by  the  nature  of 
the  contract,  that  the  growth  of  the  land  comes  within  the 
statute.  It  seems  to  be  settled  that  a  promise  to  pay  for  im- 
provements on  land,  is  only  a  promise  to  pay  for  work  and 
labor,  or  materials,  and  not  for  an  interest  in  lands,  and  there- 

If,  before  the  statute,  a  growing  crop  had  East,  602  ;  Parker  v.  Staniland,  11   id. 

been  held  to  be  an  interest  in  lands,  it  362;  Newcomb  v.  Ramer,  2  Johns.  421, 

would  come  within  the   second   [fourth]  n.   (a) ;  Austin  v.  Sawyer,  9   Cow.  39  ; 

section  of  the  act ;  but  if  it  were   only  Mcllvaine  o.  Harris,  20  Missouri,  457  ; 

goods  and  Chattels,  then  it  came  within  Warwick  i>.  Brace,  2  M.  &  S.  205  ;  Em- 

the  thirteenth  [seventeenth]  section.     On  merson  v.  Heelis,  2  Taunt.  38  ;  Mayfield 

this,  the  only  rational  ground,  the  cases  of  v.  Wadsley,  3  B.  &  Ci\  357  ;  Teal  v.  Anty, 

Evans  v.  Roberts,  5  B.  &  Cr.  828  ;  Smith  2  Br.  &  Bing.  99  ;  Knowles  v.  Michel,  13 

V.  Surman,  9  B.  &  Cr.  561  ;  and  Scorell  East,  249  ;  Earl  of  Falmouth  v.  Thomas, 

V.  Boxall,  1  Y.  &  Jer.  396,  have  all  been  1   Cr.  &  M.  89  ;  Erskine  v.  Hummer,  7 

decided.     And  as  we  think  that  grovriug  Greenl.  447. 
crops  have  all  the  consequences  of  chattels,         (I)  See  preceding  note, 
and  are,  Uke  them,  liable  to  be  taken  in        (m)  Thayer  v.  Rock,   13  Wend.    53 

execution,  we  must  rule  the  points  saved  Mayfield  v.  Wadsley,  3  B.  &  Cr.  3.57 

for  the  plaintiff."     Such  also  is  the  settled  Earl  of  Falmouth  v.  Thomas,  1  Cr.  &  M. 

rule  in  New  York.     Green  v.  Armstrong,  89  ;  Michelen  v.  Wallace,  7  Ad.  &  El.  49 

1  Denio,  550 ;  Bank  of  Lansingburgh  v.  Vaughan  v.  Hancock,  3  C.  B.  766  ;  For- 
Crary,  1  Barb.  542;  Warren  v.  Leland,  quet  v.  Moore,  16  E.  L.  &  E.  466.     But 

2  Barb.  613.  For  other  cases  upon  the  this  rule  must  be  confined  to  cases  where 
sale  of  growing  crops,  see  Anonymous,  the  contract  for  the  land,  and  the  crops 
1  Ld.  Raym.  182;  Poulter  u.  Killingbeck,  standing  upon  it,  is  entire.     See  ante,  p. 

1  B.  &  P.  397;  Waddington  v.  Bristow,     312,  n.  (k). 

2  B.  &  P.  452  ;  Crosby  v.  Wadsworth,  6 
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fore  need  not  be  in  writing,  (w)     And  a  contract  foj.  the^ale  of 
removable  fixtures  is  not  within  the  statute,  (o) 

*A  mere  license  to  use  land,  as  to  stack  hay  or  grain  upon  it 
for  a  time,  is  not  an  interest  in  lands  within  the  statute,  (p) 
But  that  only  is  a  license  in  this  respect,  which,  while  it  is  an 
excuse  for  a  trespass  as  long  as  it  is  not  revoked,  conveys  no 
rights  over  the  land,  and  subjects  it  to  no  servitude.  For  any 
contract  of  which  the  effect  is  to  give  to  one  party  an  easement 
on  the  land  of  another,  is  within  the  statute,  (q)  But  if  a  land- 
lord agrees  with  a  present  lessee  to  make  further  improvements 
on  the  estate,  for  an  additional  compensation,  this  has  been 
held  to  be  an  agreement  collateral  only  to  the  land,  and  not 
within  the  statute,  (r) 

Generally,  in  this  country,  and  in  England,  the  stock  of  a 
corporation  is  personal  property ;  (s)  and  this  is  so,  even  though 
the  whole  property  of  the  corporation  be  real,  and  the  whole  of 
its  business  relate  to  the  care  of  real  estate ;  if  it  be  the  surplus 
profit  alone  that  is  divisible  among  the  individual  members,  (t) 

But  where  lands  are  vested,  not  in  the  corporation,  but  in  the 
individual  shareholders,  and  the  corporation  has  only  the  power 
of  management,  in  that  case  the  stock  or  shares  are  real  prop- 
erty, (m)     And  it  would  follow  that  a  contract  for  the  sale  of 

{n]  Frear   v.   Hardenbergh,   5   Johns.  10  Barb.  496.     And  see  ante,  p.  23,  n.  (e.) 

272  ;  Benedict  v.  Bcebee,  11  Johns.  145  ;  But  in  Bennett  v.  Scott,  18  Barb.  347,  it 

Lower  v.  Winters,  7  Cow.  263  ;   GaiTett  is  hold  that  a  verbal  agreement  between  A 

V.  Malone,  8  Rich.  Law,  335.  The  plaintiff  and  B  whereby  A  is  to  cut  the  wood  and 

conveyed  to  defendant  a  tract  of  land  as  brush  upon  the  land  of  B,  and  heap  the 

containing  one  hundred  and  ten  acres,  at  brush,  for  the   wood ;   A   being  allowed 

eight  dollars  per  acre,  and  it  was  verbally  until  the  ensuing  winter  to  draw  the  wood 

agreed  between  them  that  the  land  should  away  by  sleigliing,  is  within  the  statute  of 

be  surveyed,  and  if  it  turned  out  that  it  con-  frauds,  "are  void  as  an  agreement,  but  it 

tained   less   than   one   hundred   and   ten  operates  as  a  licviise  to  A  to  cut  the  wood, 

acres,   plaintiff  should  refund,  and  if  it  and  seems  suflHcient  to  vest  the  title  in 'A 

contained  more,  plaintiff  should  pay  for  to  the  wood  cut  under  it. 
all  over  one  hundred  and  ten  acres  at  the         (7)  Foot  v.  New  Haven  and  NortVmp- 

rate  of  oiglit  dollars  per  aero,     llrld,  that  ton  Co.  23  Conn.  214  ;  Smart  v.  Harding, 

the  agi-eement  was  not  within  the  statute.  29  E.  L.  &  E.  252.     And  see  cases  cited 

(0)  Bostwick  c.  Leach,  3   Day,  476;  in  preceding  note. 
Hallcn  V.  Bunder,  1  Cr.  M.  &  Ros.  266.  (r)  Hoby  v.  Roebuck,    7   Taunt.   157; 

(p)  Carrington  v.  Roots,   2  M.  &  W.  Donellon  v.  Reed,  3  B.  &  Ad.  899. 
248  ;    Riddle    v.    Brown,    20   Ala.    412  ;         (s)  Bligh   r.   Brent,   2  Y.  &  Col.  268  ; 

Mumford  v.   Whitney,    15   Wend.   380;  Tippets  v.   Walker,   4  Mass.  595.     But 

Whitniarslir.  Walker,  1  Met.  313  ;  Wood-  see  contra,  Welles  v,  Cowles,  2  Conn.  567. 
wiird  ,..   Seely,   11    111.   157;    Stevens  y.         (0  Bligh  v.  Brent,  2  Y.  &  Col.  268; 

Stevens,  11    Met.   251;    Houghtaling   v.  Watson  y.  Spratley,  28  E.  L.  &  E.  507. 
Houghtaling,    5   Barb.    379 ;    Wolfe    v.         (u)  Id. 
Erost,  4  Sandf.  Ch.  72 ;  Dubois  v.  Kelly, 
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this  stock,  or  for  these  shares,  is  within  the  statute,  as  a  contract 
for  the  sale  of  an  interest  in  lands. 

When  a  contract,  originally  within  this  clause  of  the  statute, 
has  been  executed,  and  nothing  remains  to  he  done  but  pay- 
ment of  the  consideration,  this  may  be  recovered  notwithstand- 
ing the  statute,  (v)  But  in  such  case  the  declaration  should  be 
framed,  ribt  upon  the  original  contract,  but  upon  the  contract 
implied  by  law  from  the  plaintiff's  performance,  (w) 

The  fifth  clause  df  this  section  declares  that  "  no  action  shall 
be  maintained  upon  any  agreement  that  is  not  to  be  performed 
within  the  space  of  one  year  from  the  making  thereof,  unless," 
&c.  Much  the  most  important  rule  in  reference  to  this  section, 
"we  have  had  occasion  to  allude  to  already,  (x)  It  may  be 
stated  thus.  If  the  executory  promise  be  capable  of  entire  per- 
formance within  one  year,  it  is  not  within  this  clause  of  the  stat- 
ute. The  decision  of  this  question  does  not  seem  to  depend 
entirely  upon  the  understanding  or  intention  of  the  partfes. 
They  may  contemplate  as  probable  a  much  longer  continuance 
of  the  contract,  or  a  suspension  of  it  and  a  revival  after  a  longer 
period;  it  may  in  itself  be  liable  to  such  continuance  and  re- 
vival; and  it  may  in  this  way  be  protracted  so  far  that  it  is  not 
in  fact  performed  within  a  year ;  but  if,  when  made,  it  was  in 
reality  capable  of  a  full  and  bond  Jide  performance  within  the 
year,  without  the  intervention  •  of  extraordinary  circumstances, 
then  it  is  to  be  considered  as  not  within  the  statute,  (y) 

(v)  Thus,  if  a  verbal  contract  is  made  this  clause  of  the  statute  may  be  conven- 

for  the  conveyance  of  land,  and  the  land  ientlyan'anged  in  three  classes.    1.  Wliere 

is  conveyed   accordingly,   the   statute   of  by  the  express  agreement  of  tlie  parties,  the 

frauds  furnishes  no  defence  to  an  action  performance  of  the  contract  is  not  to  bo 

brought  to  recover  the  price.     Brackett  v.  completed  within  one  year.     2.  Where  it 

Evans,  1  Cush.  79  ;  Preble  v.  Baldwin,  6  is  evident,/rom  the  subject-matter  of  the  con- 

id.  549;  Linscott  v.  Mclntire,  15  Maine,  <raci,  that  the  parties  had  in  contemplation 

201 ;    Thayer  v.  Viles,   23  Term.   494 ;  a  longer  period  than  one  year  as  the  time 

Morgan    v.   Bitzenberger,   3    Gill,   350 ;  for  its  performance.     3.  Where  the  time 

Thomas  v.  Dickinson,  14  Barb.  90 ;  S.  C.  for  the  performance  of  the   contract  is 

2  Keman,  364 .;    Gillespie  v.   Battle,  1 5  made  to  depend  upon  some  contingency, 

Ala.  276.     And  see  Moore  a.  Boss,  11  N.  which  may  or  may  not  happen  within  one 

H.  555 ;  Holbrook  v.  Armstrong,  1  Fairf.  year.     Cases  falling  within  the  first  class 

31 ;  per  Tindal,  C.  J.,  in  Souch  v.  Straw-  are  clearly  within  the  statute.     Thus,  in 

bridge,  2  C.  B.  808.  Bracegurdle  v.  Heald,  1  B.  &  Aid.  722,  it 

(w)  Cocking  v.  Ward,    1   C.  B.  858;  was  held  that  a  contract   made   on   the 

KeUy  V.  Webster,  12  id.  283.  27th  of  May,  for  a  year's  service,  to  com- 

x)  See  ante,  vol.  I,  p.  529,  n.  (ce)  2d  ed.  mence  on  the  30th  of  June  following,  was 

(y)  The  cases  which  have  arisen  upon  within  the  statute.     Sq,  where  A,  on  the 
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*The  same  observation  may  be  made  in  respect  to  the  clause 
of  wliich  we  are  now  treating,  that  we  have  already  *had  occasion 


20th  of  July,   made   proposals   to  B   to 
enter  his  service  as  bailiff  for  a  year,  and 
B  took  the  proposal  and  went  away,  and 
entered  into  A's  service  on  the  24  th  of 
July,  it  was'  held  that  this  was  a  contract 
on  the  20th,  and  so  not  to  be  performed 
within  the   space  of  one  year  from  the 
making,  and  within  the  4th  section  of  the 
statute  of  frauds.    Snelling  v.  Lord  Hunt- 
ingtield,  1    Cr.  M.  &  Eos.  20.     And,  in 
Birch  V.   The  Earl  of  Liverpool,  9  B.  & 
Cr.  392,  it  was  held  that  a  contract  where- 
by a  coachmaker  agreed  to  let  a  carriage 
for  a  term  of  5  years,  in  consideration  of 
receiving  an  annual  payment  for  the  use 
of  it,  wa.s  within  the  statute.     And   see 
Lower  r.  AVinters,  7  Cow.  263  ;  Derby  v. 
Phelps,  2  N.  H.  515  ;  Hinckley  v.  South- 
gate,  11  Verm.  428;  Squire  v.  Whipple, 
l,id.  69;  Foote  v,  Emerson,  10  id.  338; 
Pitohej-  f.  Wilson,  5  Missouri,  46  ;  Drum- 
mond  V.  Burrell,  13  WSud.  307  ;  Shute  v. 
Doit,  5  id.  204 ;  Lockwood  v.  IBamcs,  3 
Hill,  130;  Hill  M.  Hooper,  1   Gray,  131; 
Sweet  (!.  IjCC,  4  Scott,  N.  R.  77  ;  Giraud 
V.  Richmond,   2   C.   B.   835  ;  Lapham  v. 
Wliipple,  8  Mete.  59;  Tuttle  v.  Swett,  31 
Maine,  555  ;  Wilson  v.  Martin,  1  Denio, 
602;  Pitkin  v.  The  Long  Island  E.  R. 
Company,  2  Barb.  Cli.  221.    And  such  a 
contract  will  not  be  taken   out   of   the 
statute  by  tlie  more  fact  that  it  may  be  put 
an  end  to  within  a  year  by  one  of  the  par- 
ties, or  a  third  person.     Thus,  in  Harris  v. 
Porter,  2  Harring.  27,  where  the  defend- 
ant, a  mail  contractor,  made  a  sub-contract 
with  the  plaintiff  to  carry  the  mail  for 
more  than  a  year,  it  was  contended  that 
the  contract  was  not  within  the  statute, 
because  the  contract  between  the  defend- 
ant and  the  postmaster-general  reserved  to 
the  latter  the  power  to  alter  the  route,  and 
thus  put  an  end  to  the  contract  at  any 
time  ;  it  might,  therefore,  be  terminated 
within  a  ye;ir,   and   did   not   necessarily 
reach   beyond   it.     But   the  Court  said, 
"  This   was  a  contract  which  could  not 
possibly  be  performed  within   one   year; 
by   its    terms    it   was    to    continue  four 
years.     And  though  it  migljt  bo  annulled 
or  put  an  end  to  by  the  postmaster-general 
within  the  year,  it  still  falls  within  the  act 
as  an  agreement  which,  according  to  its 
terms,  is  not  to  be  periformed  within  the 
space  of  one  year."    Birch  v.  The  Earl  of 
Liverpool,  9  B.  &  Cr.  392,  is  to  the  same 
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effect.   But  if  it  is  merely  optional  with  one 
of  the  parties  whether  he  shall  perfoi-m  the 
contract  within  a  year  or  take  a  longer 
time,  the  contract  is  not  within  the  stat- 
ute.    Therefore,  it  has  been  (kold  that  an 
ag-reement  that  one  party  may  cut  certain 
trees  on  the  land  of  the  other,  at  any  time 
within  ten  year%  is  not  within  the  statute. 
Kent  ».  Kent,  18  Pick.  569.     So,  where 
the  plaintiff"  and  defendant  entered  into  a 
contract  by  which  the  plaintiff  agreed  to 
labor  for  the  defendant  for  one  year,  but 
without  fixing  anj'  definite  time  for  the 
labor  to  commence,  it  was  held  that  the 
contract  was  not  within  the  statute,  for 
the  plaintiff  had  a  right  to  commence  im- 
mediately.    Eussell   V.    Slade,  12  Conn. 
455.      And  see  Linscott  v.  Mclntu-e,  15 
Maine,   201  ;    Plimpton    o.    Curtiss,    15 
AVend.   336.     In   regard    to   the   second 
class  of  cases,  namely,  those  where  it  is 
evident,  from  the  subject-matter  of  the  con- 
tract, that  the  parties  had  in  contempla/- 
tion  a  longer  period  than  one  year  as  the 
time  for  its  performance,  although  there  is 
no  express  agreement  to  that  effect,  there 
has  been  more  doubt,  but  it  is  now  settled 
that  they   arc  within   the   statute.     The 
leading  case  of  this   class  is  Boydell  v. 
Dnimmond,   11   East,  .142.     In  this  case 
the  plaintiff  had  proposed  to  publish  by 
subscription  a  series  of  large  prints  from 
some  of  the  scenes  in  Shakspeare's  plays, 
after  pictures  to  be  painted  for  that  pur- 
pose,   under    the    following     conditions, 
among  others,  namely,   that  seventy-two 
scenes  were  to  be  painted,  at  the  rate  of 
two  to  each  play,  and  the  whole  were  to 
be  published  in  numbers,  each  containing 
four  large  prints ;  and  that  one  number  at 
least  slioiild  be  annually   published   after 
the  delivery  of  the  first.     The  defendant 
became  a  subscriber.     And  the  court  held 
that  the  contract  was  witliin  the  statute. 
The  same  point  is  well  illustrated  by  the 
case  of  Herrin  v.  Butters,  20  Maine,  119. 
Eor  the  facts  of  that  case  see  ante,  vol.  1, 
p.  93,  n.  (e).     Whitman,  C.  J.,  in  deliver- 
ing the  opinion  of  the  court,  said  :  "  It  is 
urged,   that   the    defendant   might   have 
cleared  up  the  land,  and  seeded  it  down 
in  one  year,  and  thereby  have  performed 
his  contract.     This  may  have  been  within 
the  range  of  possibility ;  but  whether  so  or 
not  must  depend  upon  a  number  of  facts, 
of  which  the  court  are  uninformed.    This, 
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to  make  of  other  clauses  in  the  fourth  section,  namely,  that 
when  a  contract,  originally  within  its  provisions,  *has  been  en- 


however,  is  not  a  legitimate  inquiry  under 
tliis  contract.  Wo  are  not  to  inquire 
what,  by  possibility,  the  defendant  might 
have  done,  by  way  of  fulfilling  his  contract. 
We  must  look  to  the  contract  itself,  and 
see  what  he  was  bound  to  do ;  and  what, 
according  to  the  terms  of  the  contract,  it 
was  the  understanding  that  he  should  do. 
Was  it  the  understaniiing  and  intention  of 
the  parties  that  the  contract  might  be  per- 
formed within  one  year  1  If  not,  the  case 
is  clearly  with  the  defendant.  But  the 
contract  is  an  entirety,  and  all  parts  of  it 
must  be  taken  into  ^^ew  together,  in  order 
to  a  perfect  understanding  of  its  extent 
and  meaning.  We  must  not  only  look  at 
what  the  defendant  had  undertaken  to  do, 
but  also  to  the  consideration  inducing  him 
to  enter  into  the  agreement.  The  one  is 
as  necessary  a  part  of  the  contract  as  the 
other ;  and  if  either,  in  a  contract  wholly 
executory,  were  not  to  be  perfonncd  in 
one  year,  it  would  be  within  the  statute  of 
frauds.  Here  the  defendant  was  not  to 
avail  himself  of  the  consideration  for  his 
engagement,  except  by  a  receipt  of  the 
annual  profits  of  the  land,  as  they  might 
accrue,  for  the  term  of  three  years.  But 
whether  this  be  so  or  not,  it  is  impossible 
to  doubt  that  the  parties  to  this  contract 
perfectly  well  understood  and  contem- 
plated, that  it  was  to  extend  into  the  third 
year  for  its  performance,  both  on  the  part 
of  the  plaintiff  and  defendant.  Its  terms 
most  clearly  indicate ,  as  much ;  and  by 
them  it  must  be  interpreted."  In  the  case, 
Moore  v.  Fox,  10  Johns.  244,  the  court 
say,  to  bring  the  case  within  the  statute,  it 
must  appear  to  be  an  express  and  specific 
agreement  that  the  contract  is  not 'to  be 
performed  within  one  year,  and  cite  the 
case  of  Fenton  I!.  Erablers,  3  Burr.  1278, 
where  the  same  language  is  used  by  the 
court.  But  in  the  cSse  of  Boydell  v. 
Drummond,  11  East,  142,  in  which  there 
was  no  express  and  specific  agreement, 
that  the  contract  should  not  be  performed 
within  a  year,  the  court  say,  that  the 
whole  scope  of  the  undertaking  shows 
that  it  was  not  to  be  performed  within  a 
year,  and  was  therefore  witliin  the  statute. 
This  seems  to  show,  very  clearly,  what  is 
to  be  understood  by  an  express  or  specific 
agreement,  that  a  contract  is  not  to  be 
performed  within  a  year.  .  In  the  case, 
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Peters  v.  Westborough,  19  Pick.  364,  Mr. 
Justice  Wilde,  in  deUvering  the  opinion  of 
the  court,  says,  it  must  have  been  expressly 
stipulated  by  the  parties,  or  it  must  appear 
to  have  been  so  understood  by  them,  that  the 
agreement  was  not  to  be  performed  within 
a  year.  But  who  can  doubt  what  the 
express  ■  and  specific  understanding  of  the 
parties  in  the  case  at  bar  was '!  and  that  i^ 
was  not  to  be  performed  within  one  year  1 
Or  at  any  rate,  that  it  appears  to  have 
been  so  understood  by  them."  In  regard 
to  the  third  class  of  cases,  namely,  where 
the  time  for  the  performance  of  the  con- 
tract is  made  to  depend  iipon  some  con- 
tingency, which  may  or  may  not  happen 
within  a  year,  it  is  settled  that  they  do  not 
come  within  the  statute.  This  was  de- 
cided against  the  opinion  of  Jlolt,  C.  J., 
in  the  case  of  Peter  (•.  Compton,  Skin. 
353.  There  the  defendant  promised  for 
one  guinea  to  give  the  plaintiff  so  many 
guineas  on  the  day  of  his  mamage.  And 
it  was  held  that  the  plaintiff  was  entitled 
to  recover  although  the  agreement  was  not 
in  writing.  So,  in  Fenton  v.  Emblers,  3 
Burr.  1278,  where  the  defendant's  testator 
undertook,  by  his  last  ^vill  and  testa- 
ment, to  bequeathe  the  plaintiff  a  legacy,  it 
was  held  that  the  undertaking  was  not 
within  the  statute,  because  the  time  for  its 
performance  depended  upon  the  life  of  the 
testator,  which  might  be  tenninated  with- 
in a  year.  Again,  in  Wells  v.  Hortou,  4 
Bing.  40,  where  A  being  indebted  to  the 
plaintiff,  promised  him  that  in  considera- 
tion of  his  forbearing  to  sue,  A's  execu- 
tor should  pay  Iiim  £10,000  ;  it  was  held 
that  this  was  not  a  promise  required  by 
the  statute  of  frauds  to  be  in  writing. 
And  this  doctrine  has  been  carried  so  far 
as  to  include  a  ense  where  one  undertakes 
to  abstain  from  doing  a  certain  thing, 
without  limitation  as  to  time,  on  the 
ground  that  such  a  contract  is  in  its  nature 
binding  only  during  the  life  of  the  party.. 
Thus,  in  Lyon  v.  King,  11  Met.  411,  the 
defendant,  for  a  good  consideration,  prom- 
ised the  plaintiff  that  he  would  not  there- 
after engage  in  the  staging  or  the  livery- 
stable  business  in  Southbridge.  And  the 
court  held  that  the  contract  was  not  within 
the  statute.  Dewey,  J.,  said,  "  The  con- 
tract might  have  been  wholly  performed 
within  a  year.     It  was  a  personal  engage- 
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tirely  executed  on  one  side,  and  nothing  remains  but  the  pay- 
ment of  the  consideration,  this  may  be  recovered,  notwithstand- 
ing the  statute,  (z)  But  whether  a  recovery  can  be  had  on  the 
original  contract,  or  only  on  a  quantum  meruit,  is  not  entirely  clear 
upon  the  authorities.  («)     Upon  principle,  however,  we  should 


ment  to  forbear  doing  certain  acts .  It  stipu- 
lated nothing  beyond  the  defendant's  life. 
It  imposed  no  duties  upon  his  legal  repre- 
sentatives, as  miglit  have  been  the  case 
under  a  contract  to  perform  certain  positive 
duties.  The  mere  fact  of  abstaining  from 
pursuing  tlie  staging  and  livery-stable 
business,  and  the  happening  of  his  death, 
during  tlie  year,  would  be  a  full  perform- 
ance of  this  contract.  Any  stipulations  in 
the  contract,  looking  beyond  the  year,  de- 
pended entirely  upon  tlie  contini^^ency  of 
the  defendant's  life ;  and  this  being  so,  the 
case  falls  within  tlio  class  of  cases  in  which 
it  has  been  held  that  the  statute  does  not 
apply.  So,  in  Foster  v.  McO'Blenis,  18 
Missouri,  88,  it  was  lield  that  a  Acrbal 
agreement  not  thereafter  to  ran  carriages 
on  a  particular  route,  was  not  within  the 
statute.  But  see  Roberts  r.  Tuelcer,  3 
Exch.  632  ;  HoUoway  v.  Hampton,  4  B. 
Monr.  415.  For  other  cases  depending 
upon  a  contingency,  see  Gilbert  v.  Sykes, 
16  East,  150;  Souch  v.  Strawbridge,  2 
C.  B.  808 ;  M'Lces  v.  Hale,  10  Wend. 
426  ;  Blake  v.  Cole,  22  Pick.  97 ;  Peters 
V.  Westborough,  19  Pick.  364 ;  Roberts 
V.  The  Rockbottom  Co.,  7  Met.  46  ;  Elli- 
cott  V.  Peterson,  4  Maryland,  476  ;  Clark 
V.  Pendleton,  20  Conn.  495 ;  Howard  v. 
Burgen,  4  IJana,  137.  In  the  case  of 
ToUey  v.  Greene,  2  Sandf.  Oh.  91,  the 
Assistant  Vice-Cliancellor  intimated  an 
opinion  that  a  contract  which  cannot  be 
performed  within  a  year,  except  upon  a 
contingency  which  neither  party,  nor  both 
together,  can  hasten  or  retard,  such  as  the 
death  of  one  of  them  or  of  a  third  person, 
is  not  within  the  statute.  But  we  arc  not 
aware  that  such  a  distinction  finds  any 
support  in  the  decided  cases. 

(z)  Tills  point  was  adjudged  in  Donel- 
lan  ('.  Read,  3  B.  &  Ad.  899.  In  that 
case  a  landlord  who  had  demised  premises 
for  a  term  of  years,  at  £50  a  year,  agreed 
with  his  tenant  to  lay  out  £50  in  making 
certain  improvements  upon  them,  the  ten- 
ant undertaking  to-  pay  him  an  increased 
rent  of  £5  a  year  dming  the  remainder  of 
the  term  (of  ^N'hich  several  years  were  un- 
expired), to  commence  from  the  quarter 
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preceding  the  completion  of  the  work. 
And  it  was  held  that  this  was  not  within 
the  statute  of  frauds,  as  an  agreement  "  not 
to  be  performed  within  one  year  from  the 
making  thereof,"  no  time  being  tixcd  for 
the  performance  on  the  part  of  the  land- 
lord. During  the  argument,  Parle,  J., 
intertupted  the  counsel  to  say:  "If  goods 
are  sold,  to  be  delivered  immediately,  or 
work  contracted  for,  to  be  done  in  less 
than  a  year,  but  to  be  paid  for  in  fourteen 
months,  or  by  more  than  four  quarterly 
instalments,  is  that  a  case  Avithin  the  stat- 
ute'? In  Bracegirdle  v.  Heald,  1  B.  & 
Aid.  722,  Ahbott,  J.,  takes  the  distinction, 
that  in  the  case  of  an  agreement  for  goods 
to  be  delivered  by  one  party  in  six  months, 
and  to  be  paid  for  in  eighteen,  all  that  is 
to  be  performed  on  one  side  is  to  be  done 
within  a  year ;  which  was  not  so  in  the 
case  then  before  tlie  Couit."  And  Litth- 
dale,  J.,  in  dcli^  cring  the  judgment  of  the 
court  said,  "  As  to  the  contract  not  being 
to  be  performed  within  a.  year,  .we  think 
that  as  the  contract  was  entirely  execut- 
ed on  one  side  w^ithin  a  year,  and  as  it 
was  the  intention  of  the  parties,  founded 
on  a  rcasonatile  expectation,  tlnit  it  should 
bo  so,  the  statute  of  frauds  docs  not  ex- 
tend to  such  a  case.  In  case  of  a  parol 
sale  of  goods,  it  often  happens  that  they 
are  not  to  be  paid  for  in  full,  till  after  the 
expiration  of  a  longer  period  of  time  than 
a  year;  and  surely  the  law  would  not 
sanction  a  defence  on  that  ground,  when 
the  buyer  had  had  the  full  benefit  of  the 
goods  on  his  p.art."  For  other  cases  illus- 
trating this  point,  see  Clicrrv  i\  Heming, 
4  Exch.  631  ;  Soudi  v.  Strawbridge,  2  C. 
B.  808;  Mavor  v.  Pyne,  3  Bing.  285; 
Lockwood  !'.  Barnes,  3  Hill,  128  ;  Broad- 
well  V.  Getman,  2  Dcnio,  87;  Holbrookw. 
Armstrong,  1  Fairf  31 ;  Compton  v.  Mar- 
tin, 5  Rich.  14;  Bates  v.  Moore,  2  Bail. 
614;  Johnson  v.  Watson,  1  Geo.  348; 
Rake  v.  Pope,  7  Ala.  161 ;  Blanton  v. 
Knox,  3  Missouri,  342;  Talmadge  v. 
The  Rensselaer  &  Saratoga  R.  R.  Co.  13 
Barb.  493  ;  Stone  v  Dennison,  13  Pick.  1. 
(a)  See  cases  cited  in  preceding  note. 
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say  that  a  recovery  in  such  case  can  be  had  only  upon  a  quan- 
tum meruit  (b). 

We  now  pass  to  the  seventeenth  section.  Let  us  first  in- 
quire what  satisfies  the  condition,  that  the  buyer  shall  accept 
and  actually  receive  a  part  of  the  goods.  Some  confusion 
has  arisen  on  this  subject,  from  a  want  of  discrimination  *be- 
tween  a  sale  at  common  law,  a  sale  as  afTected  by  the  statute 
of  Elizabeth,  of  fraudulent  conveyances,  and  the  statute  of 
Charles,  of  frauds  and  perjuries.  At  common  law,  if  the  seller 
makes  a  proposition  and  the  buyer  accepts,  and  the  goods  are 
in  the  immediate  control  and  possession  of  the  seller,  and 
nothing  remains  to  be  done  to  identify  them  or  in  any  way 
prepare  them  for  delivery,  the  sale  is  complete,  and  the  property 
in  Ihe  goods  passes  at  once  and  perfectly  ;  the  buyer  acquires 
not  a  mere  jus  ad  rem,  but  an  absolute  jus  in  re  ;  and  he  may 
demand  delivery  at  once,  on  tender  of  the  price,  and  sue  for 
the  goods  as  his  own  if  delivery  be  refused ;  the  seller  having 
no  right  of  property,  but  a  mere  right  of  possession,  by  way  of 
lien  on  the  goods  for  his  price,  (c)  Then  came  the  statute  of 
Elizabeth,  which,  aided  by  construction,  made  the  want  of  de- 
livery, or  of  transfer  of  possession,  evidence,  more  or  less  con- 
clusive, of  fraud,  which  vitiated  the  sale.  Here  then  grew  up 
many  questions  as  to  what  constituted  delivery,  and  what  was 
its  effect ;  and  we  have  seen  that  a  great  diversity  and  conflict 
of  adjudication  has  existed  upon  these  questions,  [d)  But  after 
the  statute  of  Elizabeth  came  the  statute  of  Charles,  of  frauds 
and  perjuries ;  and  this  in  express  terms  requires,  in  order  to 
sustain  an  action,  both  delivery  and  acceptance ;  and  the  ques- 
tions which  spring  up  under  this  statute  must  be  considered  as 
entirely  distinct  from  the  former  questions.  To  illustrate  this 
in  the  simplest  form,  let  us  suppose  that  A  orally  orders  B  to 
send  him  one  hundred  bales  of  cotton,  of  a  certain  quality  and 
price ;  B  sends  the  goods  as  directed ;  and  here  no  question 
can  exist  under  the  statute  of  Elizabeth  in  respect  to  the  pos- 
session, because  that  has  been  transferred  by  the  delivery;  but 


(6)  And  see  ante,  p.  316,  n.  (w).  (d)  See  ante,  vol.  1,  pp.  441,  442. 

(c)  See  ante,  vol.  1,  pp.  440,  441. 
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the  case  is  still  open  to  any  inquiry  as  to  fraud.  At  common 
law,  A  may  say  that  the  cotton  is  not  of  the  kind  or  quality  that 
he  ordered,  and  if  he  can  establish  this,  he  has  the  right  of 
sending  it  back  and  refusing  to  pay  for  it ;  if  he  cannot,  the 
transaction  is  completed  ;  the  seller  cannot  reclaim  the  cotton, 
nor  the  buyer  refuse  the  price.  But  by  the  statute  of  frauds, 
the  buyer  may  at  once  send  the  cotton  *back,  and  refuse  pay- 
ment for  it,  although  precisely  what  he  ordered,  and  no  action 
can  be  brought  against  him  for  the  price.  Because,  by  this 
statute  both  delivery  and  acceptance  are  requisite ;  and  the  de- 
livery is  to  be  made  by  one  party,  and  the  acceptance  by  an- 
other ;  and  the  consequence  of  this  is,  that  while  the  seller  is 
bound  by  his  delivery,  and  cannot  reclaim  the  goods,  the  buyer 
has  his  option  to  keep  the  goods  and  pay  for  them,  or  return 
them  and  not  pay.  The  statute  in  fact  postpones  the  comple- 
tion of  an  oral  contract  of  sale.  At  common  law,  it  is  finished 
when  one  makes  the  offer  of  sale  and  the  other  accepts.  By 
the  statute,  nothing  is  done  by  this  offer  and  acceptance  ; 
another  step  must  be  taken ;  the  goo.ds  themselves  must  be 
offered  and  accepted,  and  then  only  is  the  sale  completed.  It 
should  seem,  perhaps,  that  the  same  reason  would  give  the  sel- 
ler, after  delivery  of  the  goods,  and  before  acceptance  of  them, 
the  same  right  to  withdraw  his  goods,  that  he  has  to  with- 
draw his  offer  before  an  acceptance  of  it ;  but  we  are  not  aware 
of  any  authority  to  this  effect. 

In  regard  to  what  constitutes  a  delivery  under  the  statute, 
and  what  constitutes  an  acceptance,  there  have  been  many  de- 
cisions which  it  is  difficult  to  reconcile.  But  the  question  is 
often  one  of  fact  rather  than  of  law.  Indeed  it  is  always  a 
question  of  fact  for  the  jury,  whether  the  goods  were  delivered 
and  accepted;  but  it  is  a  question  on  which  they  will  be 
directed  by  the  court;  and  thus  the  question  becomes  a  mixed 
one,  of  fact  and  law. 

It  may  be  said,  in  general,  that  a  delivery  must  be  a  transfer 
of  possession  and  control,  made  by  the  seller,  with  the  purpose 
and  effect  of  putting  the  goods  out  of  his  hands,  (e)     *This  is  a 

(e)  Phillips  V.  BistoUi,  2  B.  &  Cr.  511 ;     pest  v.  KtzgeraUl,  3  B.  &  AUl.  680.     In 
Dole  u.  Stimpson,  21   Pick.  384 ;  Tem-    the   earlier   cases,   slight  acts  were   con- 
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sufficient  delivery,  whatever  be  its  form.     Hence  it  may  be  con- 


sidered as  sufficiently  evidencing  the  act- 
ual receipt  of  the  property  by  the  pur- 
chaser. Chaplin  v.  Rogers,  1  East,  192 ; 
Hodgson  v.  Lo  Bret,  1  Camp.  233;  An- 
derson V.  Scott,  1  Campb.  235,  n. ;  El- 
more V.  Stone,  1  Taunt.  458 ;  Blenkinsop 
V.  Clayton,  7  Taunt.  597 ;  Vincent  v. 
Germond,  U  Johns.  283.  But  the  later 
cases  ai-e  much  more  strict.  See  Howe  v. 
Palmer,  3  B.  &  Aid.  321 ;  Tempest  v. 
Fitzgerald,  id.  680 ;  Maberley  v.  Shep- 
pard,  10  Bing.  99;  Carter  v.  Toussaint, 
5  B.  &  Aid.  855  ;  Baldey  v.  Pm-ker,  2 
B.  &  Cr.  37  ;  Holmes  v.  Hogkins,  28  E. 
L.  &  E.'  564 ;  Cunningham  v.  Ashbrook, 
20  Missouri,  553.  "  To  constitute  deliv- 
ery," in  the  language  of  Parke,  B.,  in 
Bill  V.  Bament,  9  M.  &  W.  41,  "  the  pos- 
session must  have  been  parted  with  by  the 
owner,  so  as  to  deprive  him  of  the  right 
of  lien."  But  see  Dodsley  v.  V^rley,  12 
Ad.  &  El.  632.  The  question,  what  con- 
stitutes a  sufficient  delivery  to  satisfy  the 
statute  was  much  discussed  in  New  York, 
in  the  recent  case  of  Shindler  v.  Houston, 
1  Denio,  48,  1  Comst.  261.  In  that  case 
the  plaintiff  and  defendant  bargained  re- 
specting the  sale,  by  the  former  to  the  lat- 
ter, W  a  quantity  of  lumber,  piled  apart 
from  other  lumber,  on  a  dock,  and  in  the 
view  of  the  parties  at  the  time  of  the  bar- 
gain, and  which  had  been  before  that  time 
measured  and  inspected.  The  defendant 
offered  a  certain  price  per  foot,  which  being 
satisfactory  to  the  plaintiff,  he  said,  "  The 
lumber  is  yours."  The  defendant  then 
told  the  plamtiff  to  get  the  inspector's  bill 
of-  the  lumber,  and  take  it  to  one  House, 
who  was  the  defendant's  agent,  and  who, 
he  said,  would  pay  the  amount.  This 
was  soon  after  done,  but  payment  was  re- 
fused. The  price  being  over  fifty  dollars, 
and  the  statute  of  frauds  being  relied  on, 
it  was  held  by  the  Supreme  Court,  in  an 
action  for  the  price  of  the  lumber,  upon  a 
declaration  for  lumber  sold  and  delivered, 
that  the  court  below  was  right  in  refusing 
to  charge  the  jury  that  the  property  did 
not  pass  at  the  time  of  the  bargain  ;  and 
that  the  facts  were  properly  submitted  to 
the  jury,  with  instructions  that  they  might 
find  an  absolute  delivery  and  acceptance 
of  the  lumber  at  the  time  of  the  bargain, 
and  that  the  payment  was  postponed,  and 
credit  given  therefor,  until  the  inspector's 
bill  should  be  presented  to  House.  But 
upon  appeal  to  the  Court  of  Appeals,  the 
judgfnent  of  the  Supreme  Court  was  re- 
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versed.  And  Wright,  J.,  in  delivering 
his  opinion  in  the  latter  court,  said,  "  It 
is  to  be  regretted  that  the  plain  meaning 
of  the  statute  should  ever  have  been  de- 
parted from,  and  that  any  thing  short  of 
an  actual  delivery  and  acceptance  should 
have  been  regarded  as  satisfying  its  re- 
quirements, when  the  memorandum  was 
omitted  ;  but  another  rule  of  interpretar 
tion,  which  admits  of  a  constructive  or 
symbolical  delivery,  has  become  too  firmly 
established  now  to  be  shaken.  The  uni- 
form doctrine  of  the  cases,  however,  has 
been,  that  in  order  to  satisfy  the  statute 
there  must  be  something  more  than  mere 
words  —  that  the  act  of  accepting  and  re- 
ceiving required  to  dispense  with  a  note  in 
writing,  implies  more  than  a  simple  act 
of  the  mind,  unless  the  decision  in  Elmore 
V.  Stone,  1  Taunt.  458,  is  an  exception. 
This  case,  however,  will  be  found  upon 
examination  to  be  in  accordance  with 
other  cases,  although  the  acts  and  circum- 
stances relied  on  to  show  a  delivery  and 
acceptance,  were  extremely  slight  and 
equivocal ;  and  hence  the  case  was  doubt- 
ed in  Howe  v.  Palmer,  3  B.  &  Aid.  324, 
and  Proctor  v.  Jones,  2  C.  &  P.  534,  and 
has  been  virtually  overruled  by  subse- 
quent decisions.  Far  as  the  doctrine  of 
constructive  delivery  has  been  sometimes 
carried,  I  have  been  unable  to  find  any 
case  that  comes  up  to  dispensing  with  all 
acts  of  parties,  and  rests  wholly  upon  the 
memory  of  witnesses  as  to  the  precise  form 
of  words  to^how  a  delivery  and  receipt  of 
the  goods.  The  learned  author  of  the 
Commentaries  on  American  Law,  citea 
from  the  Pandects  the  doctrine  that  the 
consent  of  the  party  upon  the  spot  is  a 
sufficient  possession  of  a  column  of  gran- 
ite, which  by  its  weight  and  magnitude, 
was  not  susceptible  of  any  other  delivery. 
But  so  far  as  this  citation  may  be  in  op- 
position to  the  general  current  of  decisions, 
in  the  common  law  courts  of  England  and 
of  this  country,  it  is  suiBcient  perhaps  to 
observe  that  the  Roman  law  has  nothing 
in  it  analogous  to  our  statute  of  frauds. 
In  Elmore  v.  Stone,  expense  was  incurred 
by  direction  of  the  buyer,  and  the  vendor, 
at  his  suggestion,  removed  the  horses  out 
of  the  sale  stable  into  another,  and  kept 
them  at  livery  for  him.  In  Chaplin  v. 
Rogers,  1  East,  192,  to  which  we  were  re- 
ferred on  the  argument,  the  buyer  sold 
part  of  the  hay,  which  the  purchaser  had 
taken  away ;  thus  dealing  with  it  as  if  it 
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structive ;  as  by  the  delivery  of  a  key  of  a  "warehouse,  (/)  or 
mailing  an  entry  in  the  books  of  the  warehouse  keeper,  (g)  or 
delivery,  with  indorsement,  of  a  bill  of  lading,  (A)  or  even  of  a 
receipt,  (i)    Or,  without  even  so  *much  as  this,  where  the  goods 


were  in  Ms  actual  possession.  In  the  case 
of  Jcwctt  V.  AVarren,  12  Mass,  300,  to 
whieh  we  were  also  refeiTcd,  no  question 
of  delivery  under  the  statute  of  frauds 
arose.  The  sale  was  not  an  absolute  one, 
but  a  pledge  of  tlio  i)roperty.  The  cases 
of  Elmore  p.  Stone  and  Cliaplin  p.  Kog- 
ers  are  the  most  barren  of  acts  indicating 
delivery,  but  these  are  not  authority  —  for 
tlie  doctrine  tliat  words,  iinafromj)iiiii<Al  hij 
arts  of  the  parties,  are  siithcient  to  satisfy 
the  statute.  Indeed,  if  any  case  could  be 
shown  whicli  proceeds  to  that  extent,  and 
this  court  should  be  inclined  to  follow  it, 
for  all  beneficial  purposes,  the  law  nii^ht 
as  well  be  stricken  from  our  statute-book  ; 
for  it  was  this  species  of  evidence,  so  vague 
and  unsatisfactory,  and  so  fi-uitful  of 
frauds  and  perjuries,  that  the  legislature 
aimed  to  repudiate.  So  far  as  I  have 
been  able  to  look  into  the  numerous  cases 
that  have  arisen  under  the  statute,  the 
controlling  principle  to  be  deduced  from 
them  is,  tlrat  when  the  memorandum  is 
dispensed  with,  the  statute  is  not  satisfied 
with  any  thing  liut  unequivocal  acts  of  the 
parties ;  not  more  words,  that  are  liable 
to  be  misunderstood,  and  misconstrued, 
and  dwell  only  in  the  imperfect  memory 
■of  witnesses.  The  question  has  been,  not 
ivlietlier  the  words  used  were  anfiBciently 
strong  to  express  the  intent  of  the  parties, 
but  whether  the  acts  connected  with  them, 
both  of  seller  and  buyer,  were  equivocal 
■or  unequivocal.  The  best  considered  cases 
hold  that  there  nuist  be  a  vesting  of  the 
possession  of  the  goods  in  the  vendee,  as 
ab.^olute  owner,  discharged  of  all  lien  for 
the  price  on  the  part  of  the  vendor,  and 
.an  ultimate  neceptanee  and  recei\ing  of 
the  property  by  the  vendee,  so  une(|uivo- 
cal  that  he  shall  have  precluded  himself 
from  taking  any  objection  to  the  quantum 
-or  quality  of  the  goods  sold.  But  will 
proof  of  words  alone  show  a  delivery  and 
■  acceptance  from  which  consequences  like 
these  may  be  ^'easonal)l^'  infeiTed  ?  Ksjie- 
cially,  if  those  words  relate  not  to  the 
question  of  delivery  and  acceptance,  but 
to  the  contract  itself?  A  and  B  verbally 
contract  for  the  sale  of  chattels,  for  ready 
money ;  and  without  the  payment  of  any 
part  thereof,  A  savs,  "  I  dcUver  the  prop- 
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erty  to  you,"  or  "  It  is  yours,"  but  there 
are  no  acts  showing  a  change  of  posses- 
sion, or  from  whieh  the  facts  may  be  in- 
feiTcd.  B  refuses  payment.  Is  the  right 
of  the  vendor,  to  retain  possession  as  a 
lien  for  the  jirice,  gone  ?  Or,  in  the  event 
of  a  subsequent  discovery  of  a  defect  in 
the  quantum  or  quality  of  the  goods,  has 
B  in  the  absence  of  all  acts  on  his  part 
showing  an  ultimate  acceptance  of  the 
possession,  concluded  himself  from  taking 
any  objection "?  I  think  not.  As  Justice 
Cijinen  remarks,  in  the  case  of  Archer  w. 
Zeh,  5  Hill,  205,  "  One  object  of  the  stat- 
ute was  to  )ire\ent  peijury.  The  method 
taken  was.  to  have  something  done ;  not 
to  rest  c\'cry  thing  on  mere  oral  agree- 
ment." Tlie  acts  of  the  parties  must  be 
of  such  a  character  as  uneciuivocally  to 
place  the  ijroperty  within  the  power,  and 
under  the  exchisive  dominion  of  the  buyer. 
This  is  the  doctrine  of  those  eases  that 
have  earned  the  principle  of  constructive 
deliverv  to  the  utmost  limit."  AndBfeee 
AtwcH'c.  Mavliew,  6  Mayrl.  10. 

(/)  Wilkes  (..  Fen-is,"  5  Johns.  335  ; 
Chappel  V.  Marvin,  2  Aik.  79. 

((/)  Harman  v.  Anderson,  2  Campb. 
24.1 

(A)  Peters  r.  Ballisticr,  3  Pick.  495. 
Sec  next  note. 

(/)  Wilkes  u.  Fen-is,  5  Johns.  335. 
And  see  Searle  r.  Kcc\  es,  2  Esp.  59S  ;  Har- 
man V.  Andci-son,  2  Campb.  243  ;  With- 
ers I'.  Lyss,  4  id.  2.'i7  ;  Tucker  v,  Ruston, 
2  €.  &  i'.  86.  But  aci-ording  to  the  later 
Euf^lisli  cases,  there  must  be,  in  addition 
to  the  indorsement  and  delivery  of  the 
bill  of  lading  or  rcceii)t,  a  consent  or 
agreement  by  the  person  having  the  cus- 
tody of  the  property,  to  hold  it  for  the 
party  so  rceei^■ing  the  bill  of  lading  or  re- 
ceipt. Thus,  in  Farina  r.  Hone,  16  M. 
&  W.  119,  goods  Mere  shipped  by  the 
plaintiff  from  abroad  to  this  country,  on 
the  verbal  ordei-  of  fhe  defendant,  at  a 
price  exceeding  £10.  They  were  sent  to 
a  shipping  agent  of  the  plaintiff,  in  Lon- 
don, who  i-cccived  them  and  warehoused 
them  with  a  wharfinger,  informing  the  de- 
fendant of  their  arrival.  The  wharfinger 
handed  to  the  shipping  agent  a  delivery 
warrant,  -whereby  the   goods  were  made 
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are  bulky  and  difficult  of  access  or  removal,  as  a  quantity  of 
timber  floating  in  a  boom,  or  a  mass  of  granite,  or  a  large  atack 
of  hay.  (j)  So  a  part  may  be  delivered  for  the  whole,  and  in 
general  a  delivery  of  part  is  a  delivery  of  the  whole,  if  it  be 
an  integral  part  of  one  whole,  (k)  but  not  if  many  things  are 
sold  and  bought  as  distinct  articles,  and  some  of  them  are  de- 
livered and  some  are  not.  (^) 

And  a  sale  by  sample  iPnot  a  sale  with  delivery,  if  the  sam- 
ple be  first  sent  and  afterwards  the  sale  completed.  But  after 
a  sale  is  made,  a  part  of  the  goods  may  be  delivered  nominally 
as  a  sample,  but  yet  so  as  to  make  it  a  part  delivery  and  ac- 
ceptance, (to)  We  think  that  if  the  seller  does  in  any  case, 
what  is  usual,  or  what  the  nature  of  the  case  makes  convenient 
and  proper,  to  pass  the  effectual  control  of  the  goods  from  him- 
self and  to  the  buyer,  this  is  always  a  delivery ;  and  nothing 
less  than  this  is  so. 

In  like  manner  as  to  the  question  of  acceptance,  we  must  in- 


deliverable  to  him  or  his  assignees  by 
indorsement,  on  payment  of  rent  and 
charges.  The  agent  indorsed  and  de- 
livered this  warrant  to  the  defendant,  who 
kejit  it  for  several  months,  and  notwith- 
standing repeated  applications,  did  not 
pay  the  price  of  or  charges  upon  the  goods, 
nor  return  the  warrant,  but  said  he  had 
sent  it  to  his  solicitor,  and  that  he  intend- 
ed to  resist  payment,  for  that  he  had  never 
ordered  the  goods ;  and  that  they  would  re- 
main for  the  present  in  bond : —  Held,  that 
there  was  no  such  delivery  to,  and  accept- 
ance by  the  defendant  of  the  goods,  as  to 
satisfy  the  17  th  section  of  the  statute  of 
frauds.  And  Parke,  B.,  said,  "  This 
warrant  is  no  more  than  an  engagement 
by  the  whai-finger  to  deliver  to  the  con- 
signee, or  any  one  he  may  appoint ;  and 
the  wharfinger  holds  the  goods  as  the 
agent  of  the  consignee  (who  is  the  ven- 
dor's agent),  and  his  possession  is  that  of 
the  consignee,  until  an  assignment  has 
taken  place,  and  the  wharfinger  has  at- 
torned, so  to  speak,  to  the  assignee,  and 
agreed  with  him  to  hold  for  him.  Then, 
and  not  till  then,  the  wharfinger  is  the 
agent  or  bailee  of  the  assignee,  and  his 
possession  that  of  the  assignee,  and  then 
only  is  there  a  constructive  delivery  to 
hini.    In  the  mean  time  the  warrant,  and 


the  indorsement  of  the  warrant,  is  nothing 
more  than  an  offer  to  hold  the  goods  as 
the  warehouseman  of  the  assignee."  And 
see  Bentall  v.  Burn,  3  B.  &  Cr.  423  ; 
Lackington  v.  Atherton,  7  M.  &  Gr.  360. 
Symbolical  delivery  is  only  effectual  where 
it  can  be  followed  by  an  actual  delivery. 
Stevens  v.  Stewart,  3  Cal.  140. 

(j)  Jewett  V.  Warren,  12  Mass.  300; 
Boynton  v.  Veazie,  24  Maine,  286  ;  Gib- 
son V.  Stevens,  8  How.  384 ;  Calkins  v. 
Lockwood,  17  Conn.  154.  But  see 
Shindler  v.  Houston,  1  Denio,  48,  1 
Comst.  261. 

(k)  Slubey  v.  Heyn-ard,  2  H.  Bl.  504 ; 
Hammond  v.  Anderson,  4  B.  &  P.  69  ; 
Elliott  V.  Thomas,  3  M.  &  W.  170 ;  Scott 
V.  The  Eastern  Counties  Eailway  Co.  12 
M.  &  W.  33 ;  Biggs  v.  Whisking,  25  E. 
L.  &  E.  257  ;  Mills  v.  Hunt,  20  Wend. 
431  ;  Davis  v.  Moore,  13  Maine,  424. 

{I)  Price  V.  Lea,  1  B.  &  Cr.  156.;  Sey- 
mour V.  Davis,  2  Sandf.  239. 

(m)  In  other  words,  the  delivery  of  a 
sample,  which  is  no  part  of  the  tiling  sold, 
will  not  take  a  sale  out  of  the  statute,  but 
if  the  sample  be  delivered  as  part  of  the 
bulk,  it  then  binds  the  contract.  Talver 
V.  West,  Holt,  N.  P.  178  ;  Johnson  v. 
Smith,  Anthon,  N.  P.  60 ;  id.  81,  2d  ed.  ; 
Hinde  v.  Wliitehouse,  7  East,  558. 
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quire  into  the  intention  of  the  buyer,  the  nature  of  the  goods, 
and  the  circumstances  of  the  case.  If  the  buyer  intends  to  re- 
tain possession  of  the  goods,  and  manifests  this  intention  by  a 
suitable  act,  it  is  an  actual  acceptance  of  them ;  (w)  although 
this  intention  may  be  manifested  by  a  great  variety  *of  acts,  in 
accordance  with  the  varying  circumstances  of  different  cases. 
He  has  a  right  to  examine  the  goodsj^nd  ascertain  their  qual- 
ity, before  he  determines  whether  to  accept  or  not;  and  a  reten- 
tion by  him  for  a  time  sufficient  for  this  examination,  and  no 
more,  is  not  an  acceptance. (o) 

It  is  a  question,  perhaps  of  some  difficulty,  how  far  such  inten- 
tion on  the  part  of  the  buyer,  and  a  corresponding  act,  are  con- 
sistent with  his  reserving  the  right  of  making  any  future  ob- 
jection to  the  goods,  on  the  score  of  quantity  or  quality,  and 
rescinding  the  sale  on  such  ground.  The  greater  number  of 
decisions  declare  such  reservation  to  be  incompatible  with 
acceptance  and  actual  receipt,  and  hold  therefore  that  while  the 
buyer  retains  this  right,  he  has  not  accepted  the  goods  under 
the  statute,  (p)  But  a  recent  decision  of  much  weight  insists 
upon  what  seems  to  be  the  opposite  doctrine,  (q)     We  thinlf, 

(n)  Baines  r.  Jcvons,  7  C.  &  P.  288;  him.     On  26th  August,  Edgley  received 

Saunders  i'.  Topp,  4  Exch.  390.  the  wheat  accordingly.     On  tlie  same  day 

(o)  Pcrcival   v.   Blake,  2  C.  &  P.  514  ;  the  defendant  sold  the  wheat,  at  a  profit, 

Kent  V.  Huskinson,  3  B.  &  P.  233 ;  Phillips  by  the  same  sample,  to  one  Hampson,  at 

t.  Bi^tolli,  2  B.  &  Cr.  .511.  Wisbcach  market.     The  wheat  arrived  at 

(p)  Per  Parle,  J.,  in  Smith  v.  Surman,  Wisbcach,  in  due  course,  on  the  evening 
9  B.  &  Cr.  561,  577  ;  Norman  v.  I'hillips,  of  Monday,  the  28th  August,  and  was  ten- 
14  M.  &  W.  277  ;  Howe  v.  Palmer,  3  B.  dered  by  Edj^ky  to  Hampson  on  the  fol- 
&  Aid.  321;  Hanson  u.  Armitage,  5  B.  lowing  inornin;^',  when  he  refused  to  take 
&  Aid.  557;  Acel)al  r.  Levy,  10  Bing.  it,  on  the  ground  that  it  did  not  correspond 
376 ;  Cunliffe  v.  Harrison,  6  Exch.  903  ;  with  the  sample.  Up  to  this  time  the  de- 
Curtis  V.  Pugh,  10  Q.  B.  Ill ;  Outwater  fendant  had  not  seen  the  wheat ;  nor  had 
V.  Dodge,  6  Wend.  397.  any  one  examined  it  on  his  behalf.     Notice 

(q)  Morton  V.  Tibbet,  15  Q.  B.  428.  of  Hampson's  repudiation  of  his  contract 
This  was  an  action  brought  to  recover  the  was  given  to  the  defendant ;  and  the  de- 
price  of  fifty  quarters  of  wheat.  It  ap-  fendant,  on  Wednesday,  the  30th  Au- 
peared  that  on  the  25th  of  August,  1848,  gust,  sent  a  letter  to  the  plaintiff  repu- 
the  plairttiflF  and  defendant  being  at  March  dialing  his  contract  with  him  dh  the  same 
market,  the  plaintiff  sold  the  wheat  to  the  ground.  There  being  no  memorandum 
defendant  by  sample.  The  defendant  said  in  writing  of  the  contract,  it  was  objected 
that  he  would  send  one  Edgley,  a  general  for  the  defendant  that  there  was  no  evi- 


dence of  acceptanee  and  receipt,  to  satisfy 


earner  and  lighterman,  on  the  following  .__ ^^ 

morning,  to  receive  the  residue  of  the  the  requirements  of  the  statute'o'f  frauds' 
wheat  ni  a  Ughter,  for  the  puriaose  of  con-  Pollock,  C.  B.,  before  whom  the  case  was 
veymg  it  by  water,  from  March,  where  it  tried,  overruled  the  objection,  and  a  ver- 
then  was,  lo  Wisbcach  ;  and  the  defend-  diet  was  found  for  the  plaintiff.  After- 
ant  himself  took  the  sample  away  with  wards,  the. case  being  brought  before  the 
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however,  the  seeming  conflict  'comes  from  confounding  two 
questions  which  are  distinct.  If  the  buyer  accepts  and  actually 
receives  the  goods  with  a  *knowledge  of  their  deficiency  in  qual- 
ity, or  quantity,  and  without  objection,  he  waives  all  right  of 
future  objection  on  this  ground.     If  he  accepts  the  same  goods 


Queen's  Bench,  on  a  motion  to  enter  a 
nonsuit,  pursuant  to  leave  reserved  at  the 
trial,  Lord  Campbell,  in  delivering  the  judg- 
ment of  the  court,  said  :  "  In  this  case  the 
question  submitted  to  us  is,  whether  tliere 
was  any  evidence  on  which  the  jury  could 
be  justified  in  finding  that  the  buyer  ac- 
cepted the  goods,  and  actually  received 
the  same  so  as  to  render  him  liable  as 
buyer,  although  he  did  not  give  any  thing 
in  earnest  to  bind  the  bargain,  or  in  part 
payment,  and  there  was  no  note  or  memo- 
randum, in  writing,  of  the  bargain.  ,It 
would  be  very  difficult  to  reconcile  the 
cases  on  this  subject ;  and  the  difference 
between  them  may  be  accounted  for  by  the 
exact  words  of  the  17th  section  of  the  stat- 
ute of  frauds  not  having  been  always  had 
in  recollection.  Judges,  as  well  as  coun- 
sel, have  supposed  that,  to  dispense  with 
a  written  memorandum  of  the  bargain, 
there  must  first  have  been  a  receipt  of  the 
goods  by  the  buyer,  and,  after  that,  an 
actual  acceptance  of  the  same.  Hence, 
perhaps,  has  arisen  the  notion  that  there 
must  have  been  such  an  acceptance  as 
would  preclude  the  buyer  from  questioning 
the  quantity  or  quality  of  the  goods,  or  in 
any  way  disputing  that  the  contract  has 
been  fully  performed  by  the  vendor.  But 
the  words  of  the  act  of  parliament  are  ; 
[here  his  lordship  stated  the  whole  of  the 
17th  section.]  It  is  remai'kable  that,  not- 
withstanding the  importance  of  having  a 
written  memorandum  of  the  bargain,  tlie 
legislature  appeai-s  to  have  been  willing 
that  this  miglit  be  dispensed  with,  when 
by  mutual  consent  there  has  been  part 
performance.  Hence,  the  payment  of  any 
sum  in  earnest,  to  bind  the  bargain,  or  in 
pai't  payment,  is  sufficient.  Tliis  act  on 
the  part  of  the  buyer,  if  acceded  to  on  the 
part  of  the  vendor,  is  suflReient.  The  same 
effect  is  given  to  the  corresponding  act  by 
the  vendor,  of  delivering  part  of  the  goods 
sold  to  the  buyer,  if  the  buyer  shall 
accept  such  part,  and  actually  receive  the 
same.  As  part  payment,  however  minute 
the  same  may  be,  is  sufficient,  so  part  de- 
livei-y,  however  minute  tlie  portion  may 
be,  is  sufiicient.  This  shows  eonelusively 
that  the  condition  imposed  was  not  the 


complete  fulfilment  of  the  contract,  to  the 
satisfaction  of  the  buyer.  In  truth,  the 
effect  of  fulfilling  the  condition  is  merely 
to  waive  written  evidence  of  the  contract, 
and  to  allow  the  contract  to  be  established 
by  parol,  as  before  the  statute  of  frauds 
passed.  The  question  may  then  arise, 
whether  it  has  been  peiformed,  either  on 
the  one  side  or  the  other.  The  acceptance 
is  to  be  something  which  is  to  precede, 
or  at  any  rate  to  be  contemporaneous 
with,  the  actual  receipt  of  the  goods,  and 
is  not  to  be  a  subsequent  act,  after  the 
goods  have  been  actually  received,  weigh- 
ed, measured,  or  examined.  As  the  act 
of  parliament  expressly  makes  the  accept- 
ance and  actual  receipt  of  any  part  of  the 
goods  sold  sufficient,  it  must  be  open  to 
the  buyer,  at  all  events,  to  object  to  the 
quantity  and  quality  of  the  residue,  and, 
even  where  tlicre  is  a  sale  liy  samjile,  that 
the  residue  offered  does  not  coiTCspond 
with  the  sample.  We  are,  therefore,  of 
opinion  that,  whether  or  not  a  delivery  of 
the  goods  sold,  to  a  earner  or  any  agent  of 
the  buyer,  is  sidficient,  still  there  may  be 
an  acceptance  and  receipt,  within  the 
meaning  of  the  act,  without  the  buyer 
having  examined  the  goods,  or  done  any 
thing  to  preclude  him  from  contending 
that  they  do  not  correspond  with  the  eon- 
tract.  The  acceptance,  to  let  in  parol  evi- 
dence of  the  contract,  appears  to  us  to  be 
a  different  acceptance  from  that  which  af- 
fords conclusive  evidence  of  the  contract 
having  been  fulfilled.  We  are,  therefore, 
of  opinion,  in  this  case,  that,  although  the 
defendant  had  done  nothing^which  would 
have  precluded  him  from  objecting  that 
the  wheat  delivered  to  Edgiey  was  not  ac- 
cording to  the  contract,  there  i\'as  evi- 
dence to  justify  the  jury  in  finding  that  the 
defendant  accepted  and  received  it."  His 
lordship  then  proceeded  to  examine  most 
of  the  cases  cited  in  the  preceding  note, 
and  anived  at  the  coticlusion  that  they 
were  Hot  sufiieiently  strong  to  control  the 
action  of  the  court ;  and  the  rule  for 
a  nonsuit  was  accordingly  discharged. 
Since  the  decision  of  this  case,  the  case  of 
Hunt  V.  Hecht,  20  E.  L.  &  E.  524,  has 
been  decided  in  the  Court  ^if  Exchequer. 
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in  the  same  way,  without  a  knowledge  of  a  deficiency  which 
gives  him  a  right  of  objection,  and  subseqviently  acquires  this 
knowledge,  he  cannot  return  the  goods  and  defend  against  an 
action  for  the  price,  under  the  statute,  because  the  whole 
requirement  of  the  statute  has  been  satisfied;  but  he  may,  at 
common  law,  whether  the  contract  of  sale  were  oral  or  written, 
on  the  ground  that  the  seller  did  not  send  or  deliver  to  him 
what  he  bought.  If  the  buyer  expressly  declares  that  he  reserves 
the  right  of  examining  and  objecting,  this,  perhaps,  should  be 
regarded  rather  as  a  conditional  acceptance,  which  becomes 
complete  and  actual  only  when  the  condition  has  been  satis- 
fied. 

A  question  has  been  made  whether  a  delivery  by  the  vendor 
to  a  carrier,  satisfies  the  statute.     The  general  question  of  the 


That  was  an  action  for  goods  sold  and  de- 
livered. On  tlie  trial  it  appeared  that 
one  of  the  defendants,  who  were  partners, 
called  on  the  plaintiff,  a  bone-merchant, 
for  the  purpose  of  buying  bones.  He 
tliere  saw  a  lieap  containing  a  quantity  of 
the  kind  he  desired  to  buy,  but  intertfiixed 
with  others  which  were  unfit  for  manu- 
facturing pm^poses.  He  ultimately  agreed 
with  the  plaintiff  to  buy  the  heap,  if  the 
objectionable  bones  were  taken  out.  It 
was  aiTangcd  between  them  that  the 
plaintiff  should  deliver  the  bones  at  Brew- 
er's Quay,  in  sacks,  marked  in  a  particular 
way ;  and  the  defendant  gave  the  plain- 
tiff a  shipping  note,  or  order,  directed  to 
the  wharfinger,  requesting  him  to  receive 
and  ship  the  goods,  when  the  plaintiff 
should  send  them.  The  plaintiff  sent  the 
bags  accordingly,  marked  as  requested. 
They  were  delivered  at  the  whaif,  and 
received  by  the  whai-fingcr,  on  Wednes- 
day, the  9th  of  February,  but  the  defend- 
ants did  not  hear  of  their  being  sent  until 
the  following  day,  when  the  invoice  was 
received.  The  defendants  then  examined 
the  bones  and  wrote  to  the  plaintiff  com- 
plaining of  their  quality,  and  declining 
to  accept  them.  Upon  this  evidence, 
Martin,  B.,  before  whom  the  case  was 
tiied,  nonsuited  the  plaintiff.  And  the 
Court  of  Exchequer  held  that  the  nonsuit 
was  right.  Pollock,  C.  B.  said,  "  The 
goods  were  receivecl  by  the  person  ap- 
pointed by  the  defendants,  but  they  were- 
not  at  any  time  accepted.  The  defend- 
ants never  saw  .them  when  they  were  in  a 
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state  to  be  accepted,  because  they  had 
not  been  separated.  A  man  does  not  ac- 
cept flour  by  looking  at  the  wheat  that  is 
to  be  ground.  The  article  must  be  in  a 
condition  to  be  accepted.  There  was  no 
evidence  of  any  acceptance  of  these  bones, 
for  the  defendants  never  saw  them  after 
the  separation  had  taken  place."  Alder- 
son,  B.,  "  If  a  man  buys  a  quantity  out  of 
a  larger  bulk,  he  does  not  buy  it  until  it 
is  separated  from  the  rest;  and  there 
must  be  an  acceptance  after  the  separar 
tion.  He  must  have  an  opportunity  of 
refusing  what  the  vendor  may  have  se- 
lected. Here  there  was  a  deli\'ery,  liut  no 
acceptance."  Mmiln,  B.,  "The  question 
is  whether  the  defendants  accepted  part  of 
the  goods  sold,  and  actually  received  the 
same.  The  contract  was  for  such  bones 
in  the  heap  as  were  ordinarily  merchant- 
able, and  they  were  only  bound  to  accept 
such  merchantable  bones.  Directions 
were,  no  doubt,  given  to  the  wharfinger, 
to  receive  the  bones,  and  in  one  sense  they 
were  received ;  but  this  was  not  an  ac- 
ceptance within  the  statute.  There  is  no 
acceptance  unless  the  purchaser  has  exer- 
cised his  option,  or  has  done  something 
that  has  deprived  him  of  his  option. 
Morton  v.  Tibbett  is  a  correct  decision, 
because  the  purcliaser  had  there  dealt 
with  the  goods  as  his  own,  but  much  that 
is  said  in  that  case  may  be  open  to  doubt. 
The  decisions,  in  my  opinion,  show  that 
the  acceptance  must  bo  after  the  purchaser 
has  exercised  his  option,  or  has  done  some- 
thing to  preclude  himself  from  doing  so." 
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effect  of  delivery  to  a  carrier,  has  been  considered  in  the  chapter 
on  the  sale  of  personal  property,  (r)  Here,  it  is  only  necessary 
to  remark,  that  the  delivery  to  a  common  carrier  *has  been  held 
to  be  such  passing  of  the  property  out  of  the  possession  and 
control  of  the  seller,  as  satisfies  the  statute,  although  the  carrier 
is  for  some  purposes  the  agent  of  the  seller,  who  retains  his  lien, 
or  quasi  lien,  by  his  right  to  stop  the  goods  in  transitu,  (s)  We 
think  this  open  to  much  doubt ;  and  certainly,  though  it  may 
be  a  delivery,  it  is  not  yet  an  acceptance  by  the  buyer.  But  if 
the  buyer  designates  a  person  as  his  carri  r,  (although  this  per- 
son's occupation  may  be  that  of  a  common  carrier)  and  directs 


(r)  See  ante,  vol.  1,  p.  445. 

(s)  Hart  V.  Sattley,  3  Campb.  528. 
This  was  an  action  to  recover  the  pr-icc  of 
'a  hogshead  of  gin.  The  plaintlifs  were 
spirit  merchants  in  London,  who  had  been 
in  the  habit  of  supplying  spirits  to  the 
defendant,  a  publican,  ne;ir  Dartmouth, 
in  Devonshire.  In  these  previous  deal- 
ings, the  course  had  been  for  the  plaintiff 
to  ship  the  goods  on  board  a  Dartmouth 
trader,  in  the  river  Thames,  and  the 
defendant  had  always  received  them. 
The  hogshead  of  gin  in  question  was 
verbally  ordered  by  the  defendant  of  the 
plaintiff's  traveller,  and  was  shipped  in 
the  same  manner  as  the  others  had  been. 
There  was  no  evidence  either  that  it  had 
beeji  delivered  to  the  defendant  in  Devon- 
shu'e,  or  that  he  refused  to  accept  it.  On 
the  trial,  before  Chambre,  J.,  the  statute 
of  frauds  being  relied  on  in  defence,  the 
learned  judge  said :  "  I  think,  under  the 
circumstances  of  this  case,  the  defendant 
must  be  considered  as  having  constituted 
the  master  of  the  ship  his  agent,  to  accept 
and  receive  the  goods."  His  lordship  would 
seem  to  have  rested  bis  opinion,  in  some 
degree,  upon  the  previous  course  of  deal- 
ing between  the  parties.  But  the  case 
must  be  considered  as  overruled  by  subse- 
quent decisions.  Thus,  in  Hanson  v. 
Armitage,  5  B.  &  Aid.  557,  it  appeared 
that  the  plaintiffs,  merchants  in  London, 
had  been  in  the  habit  of  selling  goods  to 
the  defendant,  resident  in  the  country,  and 
of  delivering  them  to  a  wharfinger  in 
London,  to  be  forwarded  to  the  defendant 
by  the  first  ship.  In  pursuance  of  a  parol 
order  from  the  defendant,  goods  were 
delivered  to,  and  accepted  by  the  wharf- 
inger, to  be  forwarded  iu  the  usual  man- 
ner.   Held,  that  this  not  being  an  accept- 


ance by  the  buyer,  was  not  sufficient  to 
talce  the  case  out  of  the  statute.  And  in 
the  recent  case  of  Meredith  o.  Mcigh,  2 
El.  &  Bl.  364,  the  facts  were  that  goods 
were  "delivered  by  .the  vendor,  in  Cornwall, 
on  board  a  ship  not  named  by  the  pur- 
chaser, and  a  hill  of  lading  was  signed  l)y 
the  captain,  making  them  deliverable  to 
earners  at  Liverpool,  named  l)y  the  pur- 
chaser, for  the  purpose  of  recci^iiifr  and 
forwarding  the  goods  to  him,  in  Stafford- 
shire. A  copy  of  the  bill  of  lading  was 
sent  to  the  caixiers  at  Liverpool,  and  on 
the  25th  of  April  the  purchaser  received 
notice  of  the  shipment  of  the  goods,  and 
did  not  repudiate  the  conti-act  licfore  the 
6th  May,  when  he  received  information 
from  the  vendor  that  the  ship  and  the 
goods  were  lost  before  they  reached  Liver- 
pool. In  an  action  by  the  vendor  for  the 
price  of  the  goods,  it  was  held,  that  there 
was  no  evidence  to  go  to  the  jury  of  an 
acceptance  and  actual  receipt  of  the  goods 
by  tlie  defendant,  within  the  statute  of 
frauds.  And  Lord  Campbell  said  ;  "  Con- 
sidering that  no  ship  was  named  by  the 
vendee,  the  mere  delivery  of  the  goods  on 
board  the  Marietta,  and  the  signing  the 
bill  of  lading  by  the  captain,  was  not 
sufficient  acceptance  and  receipt  within 
the  statute.  Hart  v.  Sattley,  3  Campb. 
528,  if  it  be  supposed  to  lay  down  such 
law,  must  be  considered  to  have  been, 
overturned  by  subseijuent  decisions,  in 
wliich  I  concur."  And  Crompton,  J.,  said : 
"  The  delivery  of  goods  to  a  carrier  for 
the  pjirpose  of  being  carried,  or  to  a 
wharfinger  to  be  forwarded  to  the  vendee 
by  the  first  ship,  in  the  usual  manner,  is 
not  evidence  of  an  acceptance  and  receipt, 
within  the  statute  of  frauds."  And  see 
Acebal  v.  Levy,  10  Bing.  376. 
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the  seller  to  deliver  the  goods  as  the  buyer's,  to  this  person,  then 
it  might  be  held  that  the  delivery  was  made  to  the  buyer  through 
an  *agent,  and  an  acceptance  made  by  the  buyer  through  an 
agent,  (t)  But  whether  a  designation  of  the  carrier,  and  an 
order  to  deliver,  and  a  compliance  on  the  part  of  the  seller,  be 
such  as  to  have  this  effect,  must  depend  upon  the  intentions 
and  acts  of  the  parties,  and  the  circumstances  of  each  case,  (m) 


{t)  See  Coats  v.  Chaplin,  3  Q.  B.  483. 

(tt)  In  Bnshcl  v.  Wheeler,  15  Q.  B. 
442,  n.,  the  defendant,  living-  at  Hereford, 
ordered  goods,  at  a  price  above  10/.,  of 
the  ph\intift',  living  at  Bristol,  and  di- 
rected tliat  they  should  be  sent  by  The 
Hereford,  sloop,  to  Hereford.  They  were 
sent  accordingly  ;  and  a  letter  of  advice 
was  also  sent  to  the  defendant,  with  an 
invoice,  stating  the  credit  to  be  tliree 
months.  On  their  arrival  at  Hereford, 
they  were  placed  in  the  warehouse  of  the 
owner  of  the  sloop,  where  the  defendant 
saw  tliem  ;  and  he  then  said  to  the  ware- 
houseman that  he  would  not  take  them ; 
but  he  made  no  communication  to  the 
plaintiif  till  the  end  of  five  months,  when 
he  repudiated  the  goods.  In  an  action 
for  the  price  of  the  goods,  the  judge  before 
wliom  the  cause  was  tried,  having  in- 
structed the  jury  that  tlterewas  no  accept- 
ance and  actual  receipt  sufficient  to  satisfy 
the  statute  of  frauds,  it  was  held,  that  this 
instruction  was  erroneous,  and  that  he 
should  liave  left  them  to  iind,  upon  these 
facts,  whether  or  not  there  had  been  such 
acceptance  and  actual  receipt.  And  Lord 
Denman  said  :  "  The  general  intention  of 
the  statute  is,  that  there  should  be  a  writ- 
ing ;  this,  as  well  as  the  exception  for  the 
case  of  delivery  and  acceptance,  lias  been 
construed  literally.  Still,  it  must  be  a 
question  whether  there  has  liccn  an  accept- 
ance and  actual  receipt.  It  is  not  neces- 
sary that  the  purchaser  himself  should  form 
a  judgment  on  the  article  sent ;  he  may 
depute  another  to  do  so  ;  or  he  may  rely 
upon  the  seller.  The  defendant  here 
orders  the  goods  to  bo  sent  by  a  particular 
vessel  which  he  names,  and  he  receives  the 
invoii'C,  wliidi  states  a  three  months' 
credit.  lie  allows  the  goods  to  remain 
till  that  credit  is  expired,  giving  no  notice 
to  the  seller,  though  he  did  say  to  his  own 
agent  that  he  would  not  take  tliem.  Now, 
such  a  lapse  of  time,  connected  with  the 
otiier  circumstances,  might  show  an  ac- 
ceptance ;  whether  there  was  an  accept- 
ance or  not,  is  a  question  of  fact.     I  do 
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not  think  that  the  mere  taking  by  the 
can'ier  is  a  receipt  by  the  vendee  ;  but  the 
jury  here  should  have  been  allowed  to  ex- 
ercise a  judgment  on  the  question  whether 
there  was  an  actual  receipt."  Williams,  J. 
"  When  it  is  once  settled  that  manual 
occupation  is  not  essential  to  an  actual 
receipt,  and  it  is  not  now  contended  that 
it  is,  it  becomes  a  question  whether  there 
have  been  circumstances  constituting  an 
actual  receipt.  The  larger  the  bulk,  the 
more  impracticable  it  is  that  there  should 
be  a  manual  receipt ;  something  there 
must  be  in  the  nature  of  constructive 
receipt,  as  there  is  constructive  delivery. 
It  being  then  once  established  that  there 
may  be  an  actual  receipt  by  acquiescence, 
wherever  such  a  case  is  set  up  it  becomes 
a  question  for  the  jury  whether  there  is  an 
actual  receipt.  And  all  the  facts  must  be 
submitted  to  their  consideration,  for  the 
determination  of  that  question."  Cole- 
ridge, J.  "  I  agree  that  the  acceptance 
must  be,  in  the  words  of  one  of  the  cases 
cited,  '  strong  and  unequivocal.'  JNIaber- 
ley  u.  Sheppard,  10  Bing.  101.  But  that 
is  quite  con.sistent  with  its  being  construc- 
tive. Therefore,  in  almost  all  cases,  it  is 
a  question  for  the  jury,  whether  particular 
instances  of  acting  or  forbearing  to  act, 
amount  to  acceptance  and  actual  receipt. 
Here  goods  are  ordered  by  the  vendee  to 
be  sent  by  a  particular  carrier,  and,  in 
effect,  to  a  particular  warehouse ;  and 
that  is  done  in  a  reasonable  time.  That 
comes  to  the  same  thing  as  if  they  had 
been  ordered  to  bo  sent  to  the  vendee's 
own  house,  and  sent  accordingly.  In  such 
a  ease,  the  vendee  would  have  had  the 
right  to  look  at  the  goods,  and  to  return 
thera  if  they  did  not  correspond  to  order. 
But  here  the  vendee  takes  no  notice  of  the 
amval,  and  makes  no  communication  to 
the  party  to  whom  alone  a  communication 
was  necessary.  The  question  must  go  to 
the  juiy."  But  see  this  case  commented 
on,  in  Norman  v.  Phillips,  14  M.  &  AV. 
277.  In  Snow  v.  Warner,  10  Met.  132, 
it  was  held  that  goods  are  received  and 
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*It  has  been  much  doubted  whether  a  contract  for  the  sale  of 
stock  or  shares  in  a  corporation  or  joint-stock  company,  was 
within  the  statute.  The  question  is,  are  they  "  goods,  wares,  or 
merchandises  ?  "  and  the  English  authorities  deny  this  ;  (v)  iu 
some  degree,  on  the  ground  of  a  supposed  analogy  with  the 
bankrupt  law,  Avithin  which  the  purchasing  of  stock  does  not 
bring  one,  unless  the  purchase  was  for  the  purpose  of  trading  in 
it,  as  by  brokers.  But  it  has  been  decided,  in  this  'country, 
that  a  sale  of  stock  in  a  manufacturing  company  is  within  the 
statute ;  (w)  and  on  this  authority,  as  well  as  on  general  prin- 


accepted  by  the  purchaser,  within  the 
statute  of  frauds,  when  they  are  trans- 
ported by  the  seller  to  the  place  of  delivery 
appointed  by  the  agent  who  contracted 
for  them,  and  are  there  delivered  to  an- 
other agent  of  the  purchaser,  and  are  by 
him  shipped  to  a  port  where  the  purchaser 
had  given  him  general  dii-ections  to  ship 
goods  of  the  same  kind.  And  Htihhard, 
J.,  in  that  case,  said :  "  The  authorities 
cited  by  the  defendant's  counsel,  and  upon 
which  he  relies,  go  to  establish  the  doc- 
trine that  a  constructive  delivery  to  a 
whai-finger,  or  a  shipmaster,  or  to  other 
persons  engaged  in  receiving  the  goods  of 
others,  will  not  be  a  compliance  with  the 
statute  of  frauds,  to  bind  the  party  as  hav- 
ing accepted  the  gooas.  There  was  also, 
apparently,  a  leaning  in  the  mind  of  Lord 
Chief  Justice  Abbott,  to  the  opinion  that 
the  terms  of  the  statute  must  be  literally 
complied  with ;  that  is,  that  there  must 
be  an  acceptance  of  the  goods  by  the  pur- 
chaser himself.  Hanson  v.  Armitage,  1 
Dowl.  &  Ryl.  131.  We  are  fully  of 
opinion  that  the  acceptance  must  be  proved 
by  some  clear  and  unequivocal  act  of  the 
party  to  be  charged.  The  statute,  by  its 
language,  requires  it,  and  the  construction 
It  has  received  gives  full  force  to  that 
language.  But  we  cannot  say  that,  to 
bind  the  purchaser,  the  acceptance  can 
only  be  by  him  personally.  The  statute, 
in  terms,  provides  that  an  agent  may  bind 
his  principal  by  a  memorandum  in  writing. 
If,  then,  an  agent  can  purchase,  we  think 
it  clearly  follows  —  there  being  no  prohib- 
itory clause  —  that  an  agent  duly  author- 
ized may  also  receive  property  purchased, 
and  thus  bind  the  principal.  It  is  in 
accordance  with  the  rights  and  duties  of 
principals  and  agents,  in  other  cases,  and 
for  the  furtherance  of  trade  and  commerce. 
In  the  present  case,  it  was  proved  that  the 
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plaintiffs  transported  the  bairels  to  Boston, 
and  delivered  them  at  the  place  where  the 
purchaser's  agent  directed,  and  that  tlie 
agent  in  Boston  afterwards  shipped  them 
to  the  port  at  the  South,  where  the  de- 
fendant had  given  general  directions  to 
have  his  barrels  sent ;  and  we  are  of 
opinion,  with  the  learned  jud;;e  who  tried 
the  cause  in  the  court  below,  tliat  this  was 
a  sufficient  acceptance  of  the  good*:,  within 
the  statute.  Tlierc  was  a  delivery  by  the 
vendors  to  an  agent  authorized  to  I'cccive, 
an  acceptance  by  him,  and  a  foi-warding 
of  them  to  the  place  appointed  by  the 
principal.  These  acts  are  direct  and  un- 
equivocal, and  constitute  a  transfer  of  tlie 
property  from  the  seller  to  the  purchaser, 
who,  in  consequence  of  it,  is  bound  to  pay 
the  price  of  the  purchase." 

(v)  Humble  v.  Mitchell,  11  Ad.  &  El. 
205.  The  principle  upon  which  the 
English  cases  proceed,  is  thus  explained 
by  Sir  L.  Shadu-ell,  in  Duncuft ;;.  Albreeht, 
12  Sim.  189  :  "  It  is  impressed  upon  my 
mind  that,  in  the  decisions  which  have 
been  made  with  respect  to  the  17th  sec- 
tion, it  has  been  held  to  apply  only  to 
goods,  wares,  and  merchandises,  which 
are  capable  of  being  in  part  delivered.  If 
there  is  an  agreement  to  sell  a  quantity  of 
tallow  or  of  hemp,  you  may  deliver  a  part ; 
but  the  delivery  of  a  part  is  not  a  trans- 
action appHcable,  as  I  apprehend,  to  such 
a  subject  as  railway  shares.  They  have 
been  decided  not  to  be  land.  They  have 
been  decided  to  be,  in  effect,  personal 
estate;  but  not  personal  estate  of  the 
quality  of  goods,  wares,  and  merchandises, 
within  the  meaning  of  the  1 7th  section." 
And  see  further,  Pickering  v.  Appleby, 
Comyns,  354 ;  Colt  v.  Nettervill,  2  P. 
Wms.  304  ;  Knight  v.  Barber,  16'M.  &  W. 
66 ;  Heseltine  v.  Siggers,  1  Exch.  856. 

(w)  Tisdale  v.  Harris,  20  Pick.  9.    In 
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ciples,  we  should  suppose  that  the  sale  of  any  *iacorporated 
stock  would  be  held  within  the  operation  of  the  statute,  (x) 

We  will  next  inquire  what  giving  in  earnest,  or  in  part  pay- 
ment, satisfies  the  requirement  of  the  statute.  The  statute  bor- 
rows "earnest"  from  the  common  law,  and  does  not  greatly 


this  case,  Shaw,  C.  J.,  said  :  "  Supposing 
this  a  new  question,  now  for  the  first  time 
calling  for  a  construction  of  the  statute, 
the  court  arc  of  opinion  that,  as  well  by 
its  terms  as  its  general  policy,  stocks  are 
fairly  within  its  operation.  The  words 
'  goods  '  and  '  merchandise,'  are  botli  of 
very  large  signification.  Bona,  as  used  in 
the  civil  law,  is  almost  n.s  extensive  as 
personal  projicrty  itself,  and  in  many 
respects  it  has  nearly  as  large  u  significa- 
tion in  the  common  law.  The  word '  mer- 
chandise,' also,  including,  in  general, 
objects  of  trartic  and  commerce,  is  broad 
enough  to  include  stocks  or  shares  in 
incorjiorated  companies.  There  are  many 
cases  indeed  in  which  it  has  been  held,  in 
England,  that  buying  and  selling  stocks 
did  not  subject  a  person  to  the  operation 
of  the  bankrupt  laws,  and  hence  it  has 
been  argued  that  they  caunot  bo  considered 
as  merchandise,  because  bankruptcy  ex- 
tends to  persons  using  the  trade  of  mer- 
chandise. But  it  must  be  recollected  that 
the  bankrupt  acts  were  deemed  to  be  highly 
penal  and  coercive,  and  tended  to  deprive 
a  man  in  trade  of  all  his  property.  But 
most  joint-stock  companies  were  founded 
on  the  hypothesis,  at  least,  that  most  of 
the  shareholders  took  shares  as  an  invest- 
ment, and  not  as  an  object  of  traffic ;  and 
the  construction  in  question  only  decided, 
that  by  taking  and  holding  such  shares 
merely  as  an  investment,  a  man  should 
not  be  deemed  a  merchant,  so  as  to  sub- 
ject himself  to  the  higlily  coercive  process 
of  the  bankrupt  laws.  These  cases,  there- 
fore, do  not  bear  much  on  the  general 
question.  The  main  argument  relied 
upon  by  those  who  contend  that  shares 
are  not  within  the  statute,  is  this  :  that  the 
statute  provides  that  such  contract  shall 
not  be  good,  &c.,  among  other  things, 
except  the  purchaser  shall  accept  part  of 
the  goods.  .From  this  it  is  argued,  that 
by  necessary  implication,  the  statute  ap- 
plies only  to  goods  of  which  part  may  be 
delivered.  This  seems,  however,  to  be 
rather  a  narrow  and  forced  construction. 
The  provision  is  general,  that  no  contract 
for  the  sale  of  goods,  &c.,  shall  be  allowed 
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to  be  good.  The  exception  is,  when  part 
are  delivered ;  but  if  part  cannot  be  de- 
livered, then  the  exception  cannot  exist 
to  take  the  case  out  of  the  general  prohi- 
bition. The  provision  extended  to  a  great 
variety  of  objects,  and  the  exception  may 
well  be  constmed  to  apply  only  to  such  of 
those  objects  to  which  it  is  applicable, 
witliout  affecting  others,  to  which,  from 
their  nature,  it  cannot  apply.  There  is 
nothing  in  the  nature  of  stocks,  or  shares 
in  companies,  which  in  reason  or  sound 
policy  should  exempt  contracts  in  respect 
to  them  from  those  reasonable  restrictions, 
designed  by  the  statute  to  prevent  frauds 
in  the  sale  of  other  commodities.  On  the 
contrary,  these  companies  have  become  so 
numerous,  so  large  an  amount  of  the 
property  of  the  community  i.^  now  invested 
in  them,  and  as  the  ordinary  indicia  of 
property,  arising  from  deliveiy  and  pos- 
session, cannot  take  place,  there  seems  to 
be  peculiar  reason  for  extending  the  pro- 
visions of  this  statute  to  them.  As  they 
may  properly  be  included  under  the  terms 
goods,  as  they  are  within  the  reason  and 
policy  of  the  act,  the  court  are  of  opinion, 
that  a  contract  for  the  sale  of  shares,  in 
the  absence  of  the  other  requisites,  must 
be  proved  by  some  note  or  memorandum 
in  writing;  and  as  there  was  no  such 
memorandum  in  writing  in  the  present 
case,  the  plaintiff  is  not  entitled  to  main- 
tain this  action."  And  see,  to  the  same 
eftl'ct,  Colvin  v.  Williams,  3  H.  &.  Johns. 
38;  North  o.  Forest,  15  Conn.  400;  So. 
Life  Ins.  &  Tr.  Co.  v.  Cole,  4  Florida, 
359.  But  the  decision  in  this  last  case 
was  based,  in  some  measure,  upon  the  fact 
that  the  Florida  statute  contains,  in  addi- 
tion to  the  words  used  in  the  English 
statute,  the  words  "personal  property." 
In  Baldwin  v.  Williams,  3  Met.  365,  it 
was  decided  that  a  contract  for  the  sale  of 
promissory  notes  is  within  the  statute. 
But  see  contra,  Whittemore  v.  Gibbs,  4 
Fost.  484.  So  also,  in  Beers  u.  Crowell, 
Dudley,  [Geo.]  28,  it  was  decided  that 
treasury  checks  on  the  Bank  of  the  United 
States  were  not  within  the  statute. 
{x)  See  preceding  note. 
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vary  the  law  in  relation  to  it.  If  one  offers  a  watch  to  another 
for  one  hundred  dollars,  and  the  other  accepts,  and  forthwith 
tenders  the  money,  he  acquires  a  property  in  the  watch  at  com- 
mon law ;  if  he  accepts,  but  does  not  pay  or  tender  the  price, 
the  property  does  not  pass,  and  the  vendor  is  not  bound  by  the 
contract,  which  is  presumed  to  have  contemplated  payment  on 
the  spot,  {y)  But  if  the  buyer,  when  he  accepted  the  offer,  gave 
something  by  way  of  earnest,  and  it  was  accepted  as  such,  this 
bound  the  parties  at  common  law.  Neither  could  rescind  the 
sale ;  but  the  buyer  could  tender  the  price  at  any  time  and  de- 
mand the  goods,  and  the  seller  could  tender  the  goods,  and  after 
the  time  agreed  on  had  expired,  could  sue  for  the  price.  This 
remains  so  under  the  statute,  which  does  not  seem  to  add  any 
thing  to  the  force  or  effect  of  the  earnest. 

The  small  value  of  the  thing  given  as  earnest,  is  no  objection 
to  it,  but  it  would  seem  that  it  must  have  some  value.  A  dime 
or  a  cent  might  suffice,  but  not  a  straw  or  a  chip.  And  it  must 
be  actually  given  and  received;  merely  touching  or  crossing  the 
hand  with  it  is  not  enough  ;  {z)  and  it  must  be  given  and  re- 
ceived as  earnest. 

Part  payment  has  the  same  effect  as  earnest.  But  it  must  be 
an  actual  payment;  and  not  a  mere  agreement  that  something 
shall  be  considered  as  a  payment.  Thus,  if  the  seller  owes  the 
buyer,  and  part  of  the  contract  of  sale  is  that  the  debt  shall  be 
discharged  and  go  as  part  payment  of  the  price,  nevertheless 
the  contract  must  be  in  writing,  because  this  is  not  an  actual 
part  payment,  (a) 

A  question  of  considerable  difficulty  has  been  raised,  as  to 
whether,  and  how  far,  this  section  of  the  statute  of  frauds  ap- 
plies to  executory  contracts.  If  one  agrees  to  buy  at  a  *future 
time,  there  are  three  forms  which  the  contract  may  assume. 
One  is  to  buy  hereafter  what  is  now  existing ;  a  second,  to  buy 
hereafter  what  is  not  now  existing,  but  is  to  be  supplied  here- 
after, for  the  sum  agreed  on,  which  is  to  be  regarded  only  as  the 
price  of  the  article  ;  the  third  is,  to  buy  hereafter  an  article  to 

(i/)  Sea  ante,  vol.  l,pp.  435,  436.  (a)  "Walker   u.  Nussey,   16  M.  &  W. 

(z)  Blenkinsop   v.    Clayton,   7    Taunt.     302. 
597. 
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be  manufactured  by  the  seller,  and  the  bargain  implies  that  the 
money  to  be  paid  is  for  the  manufacturing,  as  well  as  for  the 
article. 

In  the  earlier  English  decisions,  it  seems  to  have  been  held, 
for  some  time,  as  a  settled  rule  of  law,  that  no  executory  con- 
tract of  sale  was  within  this  section  of  the  statute,  (b)  But  this 
doctrine  was  overthrown  by  Lord  Loitghborovgh,  who,  however, 
admitted  that  where  an  executory  contract  of  purchase  and  sale 
provided  for  work  and  labor  upon  the  article  previous  to  its 
delivery,  and  important  materials  to  be  furnished,  the  agreement 
was  not  within  the  statute,  (c)  The  ruling  of  Lord  Lovgh- 
borough  is,  however,  open  to  the  objection  that  it  conflicts  with 
what  seems  to  be  a  perfectly  well-established  principle ;  that  if 
an  enlirc  contract  be  in  part  within  the  statute  and  in  part 
without,  it  must  altogether  comply  with  the  terms  of  the  stat- 
ute, or  no  action  can  be  brought  upon  it.  And  yet  he  holds 
that  an  agreement  for  *the  purchase  of  corn  to  be  delivered 
hereafter,  is  not  within  the  statute,  if  any  threshing  is  to  be 
done  upon  it  in  the  mean  time,  because  the  price  of  the  corn 
will  pay  for  this  threshing. 

There  have  been,  since  that  time,  many  cases  turning  upon 

[h)  See  T(nvcrs  v.  Osborne,  1   Strange,  designed  to  prevent.     The  case  of  Simon 

506;   Clayton  !'.  Andrews,  4  Burr.  2101  ;  v.  Rlotivos,  3  Bnrr.  1921,  was  decided  on 

Alexander  v.  Comber,  1  II.  Bl.  2U.  tlio  gronnd  tbat  the   anctiiineer  was  the 

(c)  liondeau  r.  Wyatt,  2  H.Bl.  63.    In  a;;cnt   as  well   for  the    drfendaiit  as  the 

this  case  the  plaintiff  and  defendant  en-  plaintiff,  and  therefore  that  the  contract 

lered  into  a  verbal  iigreenu  iit  for  the  sale  was  sufficiently  reduced  into  writing.   The 

of  3,000  sacks  of  flour,  tu  bo  delivered  to  case  of  Towers  v.    8ir  John   Osborne,! 

the  plaintiff  at  a  future  period  ;  and  tliis  Stra.  506,  was  plainly  out  of  tlie  statute, 

agreement  av;;s  held  to  be  within  the  stat-  not  because  it  was  an  executory  contract, 

ute.    Loi'd  Jjiiii(ilihuniiii)li,  in  delivering  the  as  it  Iiiis  been  said,  but  because  it  was  for 

.iudgment  of  the  coiut,  said  :  "  It  is  sin-  ixork  and  labor  to  be  done,  and  materials 

gnlar  tlnit  an  idea  euuld  ever  prevail,  that  and  other  necessary  things   to  be   found, 

this   section    of  the  statute  was  only  a]i-  which  is  different  from  a  mere  contract  of 

plicablc  to  cases  where  the  bargain  was  sale,  to  which  species  of  contract  alone  the 

immediate,  for  it  sei'ins  plain,  from  the  statute  is  ap])lieable.     In  Clayton  v.  An- 

wonls  made  use  of,  that  it  was  meant  to  drews,    4   Bnrr.  2101,  which  was  on  an 

regulate  executory,  as  well  as  otlier  con-  agreement   to   deliver   com   at    a  future 

tracts.     The  words  ;ire,   '  No  contract  for  period,  there  was  also   some  work  to  be 

the  sale  of  any  goods,' &c.     And,  indeeil,  performed,   for  it  was  necessary  that  the 

it  seems  that  tins  provision  of  tire  statute  corn  should  be  threslied  before  tlic  deliv- 

would  not  be  of  much  use,  unless  it  were  cry.     This,   perhaps,  may   seem  to  bo  a 

to  extciul  to  executory  contracts  ;  for  it  is  very  nice  distinction,  but  still  the  work  to 

from  baigains  to  be  com]jleted  at  a  future  bo  performed  in  threshing,  made,  though 

period,  that  the  uncertainty  and  confusion  in  a  small  degree,  a  part  of  the  contract." 
will  probably  arise,  which  the  statute  was 
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this  question,  and  it  is  impossible  to  reconcile  them  all  with 
any  acknowledged  principle  of  statutory  construction.  It  must, 
indeed,  be  impossible  to  frame  any  rules  which  shall  be  always 
applicable  without  difficulty  to  this  question  ;  but  this  difficulty 
may  arise,  as  is  remarked  by  the  Supreme  Court  of  Massachu- 
setts, (c?)  "not  so  much  from  any  uncertainty  in  the  rule,  as 
,  from  the  infinitely  various  shades  of  different  contracts."  From 
general  principles,  however,  illustrated  by  recent  decisions,  we 
should  draw  the  following  rules.  A  pure  executory  contract  for 
the  sale  of  goods,  wares,  or  merchandises,  is  as  much  within  the 
statute,  as  a  contract  of  present  sale,  (e)  A  contract  for  an  ar- 
ticle not  now  the  seller's,  or  not  existing,  and  which  must  there- 
fore be  bought  or  manufactured  before  it  can  be  delivered,  will 
also  be  within  the  statute,  if  it  may  be  procured  by  the  seller 
by  purchase  from  any  one,  or  manufactured  by  himself  at  his 
choice,  the  bargain  being  in  substance  as  well  as  form,  only, 
that  the  seller  shall,  on  a  certain  day,  deliver  certain  articles  to 
the  buyer  for  a  certain  price.  But  if  the  contract  states  or  im- 
plies that  the  thing  is  to  be  made  by  the  seller,  and  also  blends 
together  the  price  of  the  thing  and  compensation  for  work,  labor, 
skill,  and  material,  so  that  they  cannot  be  discriminated,  it  is 
not  a  contract  of  purchase  and  sale,  but  a  contract  of  hiring  and 
service,  or  a  bargain  by  which  one  party  undertakes  to  labor  in 
a  certain  way  for  the  other  party,  who  is  thereupon  to  pay  him 
certain  compensation  ;  and  this  contract  is,  therefore,  not  within 
the  statute.  (/)     And  these  rules  will  be  found  to  reconcile 

(d)  In  Gardner  v.  Joy,  9  Met.  177.  facture  of  the  articles  referred  to,  and  so 

(e)  Cooper  v.  Elston,  7  T.  R.  14 ;  Ben-  not  within  the  statute  of  frauds.  Shepley, 
nett  V.  Hull,  10  Johns.  364  ;  Jackson  v.  J.,  said :  "  It  may  be  considered  as  now 
Covert,  5  Wend.  139  ;  Dowtis  v.  Ross,  23  settled,  that  the  statute  of  frauds  embraces 
Wend.  270;  Garbutt  v.  Watson,  5  B.  &  executory  as  well  as  executed  contrac5B 
Aid.  613;  Smith  v.  Surman,  9  B.  &  Or.  for  the  sale  of  goods.  But  it  does  not 
561  ;  Cason  v.  Cheely,  6  Geo.  554 ;  Ron-  prevent  parties  from  contracting  verbally 
deau  V.  Wyatt,  2  H.  Bl.  63.  for  the  manufacture  and  deliveiy  of  arti- 

(/ )  This  distinction  is  well  explained  cles.     The  only  difSculty  now  remaining 

and  illustrated  in   Hight    v.   Ripley,    19  is,  to  decide  whether  the  contract  be  one 

Maine,  137.     In  that  case  the  defendant  for  tlie  sale,  or  for  the  manufacture  and 

agreed  with  the  plaintiff  "  to  furnish,  as  delivery  of  the  article.     It  may  provide 

soon  as  practicable,"  1,000,  or  1,200  lbs.  for  the  appUcation  of  labor  to  materials 

of  malleable  hoe  shanks,  agreeable  to  pat-  already  existing  partially  or  wholly  in  the 

terns   left  with  him ;    and  to   furnish   a  form  designed,  and  that  the  article   im- 

larger  amount  if  required  at  a  diminished  proved  by  the  labor  shall  be  transfen-ed 

price.     And  the  court  held  that  this  must  from   one  party  to  the   other.     In   such 

be  considered  as  a  contract  for  the  manu-  cases  there  may  be  difficulty  in  ascertain- 
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most  "of  the  recent  authoritative  decisions  on  this  subject.    We 
think  also  that  this  \vill  be  found  to  be  the  true  meaning  and 


ing  the  intentions ;  and  tlie  distinction 
may  be  nice,  -wlicrhcr  it  be  a  contract  for 
sale  or  for  manufacture.  Tlie  decision  in 
the  case  of  Tn-.vcrs  v.  Osborne,  1  Strange, 
606,  is  esteemed  to  have  been  correct, 
wliile  the  reasons  for  it  are  rejected  as  er- 
roneous. The  chariot  bespolcen  does  not 
appear  to  ]ia\e  existed  at  the  time,  but  to 
have  been  manufactured  to  order.  In 
Garbutt  v.  Watson,  5  B.  &  Aid.  613,  the 
contract  was  "  for  tlie  sale  of  100  saclcs  of 
flour,  at  .50s.  ]icr  sack,  to  be  got  readj'  by 
the  plaintiff  to  ship  to  tlie  defendant's 
order,  free  on  board,  at  Hull,  witliin  throe 
%veel;s."  There  was  an  attempt  to  exclude 
it  from  the  statute,  because  tlie  plaintilfs 
were  millers,  and  had  not  the  flour  then 
ground  and  ]ire])ared  for  delivery.  But 
the  contract  did  not  provide  that  they 
should  manufacture  the  flour;  tliey  might 
ha\e  purchased  it  from  others,  and  have 
fulfilled  all  its  terms.  It  Avas  decided  to 
be  a  contract  for  the  sale  of  the  flour,  and 
witliin  the  statute.  If  the  contract  be  one 
of  sale,  it  cannot  bo  material  whetlier  the 
article  be  tlicn  in  the  possession  of  the 
seller,  or  whetlier  he  aftcrwaid  procure 
or  make  it.  A  contract  for  the  manufac- 
ture of  an  article,  differs  from  a  contract  of 
sale,  in  this  ;  tlie  person  ordering  the 
arti lie  to  be  made  is  under  no  obligation 
to  receive  as  good  or  even  a  better  one  nf 
t)i'.'  like  kind  purchased  from  another  and 
not  made  for  him.  It  is  the  pecuhar  skill 
and  labor  of  tlie  other  party,  combined 
with  the  materials,  for  which  he  contracted 
and  to  which  he  is  entitled.  Hence  it  has 
been  said,  th  it  if  the  article  exist  at  the 
time  in  the  (ondnion  in  which  it  is  to  bo 
adivercd,  it  shouhl  be  rcg.irdcd  as  a  con- 
tract for  .sale.  In  Crookshank  r,  BurroU, 
1 8  Johns.  58,  the  contract  wa-.i,  that  tlic  de- 
fendant should  make  the  wood-work  of  a 
wagon  for  the  plaintiff  hy  a  certain  time; 
and  it  was  decided  nut  to  he  a  contract  for 
sale.  In  the  ease  of  Jlixer  r.  Howarth, 
21  Pick.  205,  the  contract  was,  that  the 
plaintiff  should  finish  for  the  defendant  a 
buggy,  then  partly  made  ;  and  it  was  de- 
cided not  to  be  a  contract  for  sale.  The 
contract  in  this  ease  provides,  that  the  de- 
fendants should  "furnish,  as  soon  as  pnie- 
tical.le,l,OOOor  1,200  lbs.  of  malleable  hoe 
shanks,  agreeably  to  patterns  left  with 
them."  They  were  to  be  "delivered  at 
their  furnace."     There  is  a  provision,  that 
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the  defendants  may  immediately  receive 
orders  for  a  larger  amount,  say  2,000  llis. 
more  than  heretofore  stated,  and  that  '  the 
whole  amount  is  (in  such  case)  to  be 
charged  at  a  diminished  price.'  Taking 
into  consideration  all  the  provisions  of  the 
contract,  there  can  he  little  doubt  that  it 
was  the  intention  of  the  parties,  that  the 
defendants  should  manufacture  the  shanks 
at  their  furnace,  agreeably  to  certain  pat- 
terns which  had  been  left  with  them. 
There  is  no  evidence  in  the  case  tending 
to  prove,  that  the  articles  were  then  exist- 
ing in  the  form  of  the  pattern.  It  maybe 
fairly  inferred  that  they  were  not,  but  were 
to  be  made  as  soon  as  practicable.  The 
testimony  presented  does  not  then  prove  a 
contract  for  the  sale  of  goods,  but  rather 
one  for  the  manufacture  of  certain  articles 
of  a  jircscribed  pattern,  by  order  of  the 
plaintiif."  Again,  in  Gardner  r.  Joy,  9 
Met.  177,  it  ajipeared  that  A  asked  B 
what  he  would  take  for  candles  ;  B  said  he 
would  take  twenty-one  cents  per  pound ; 
A  said  he  would  take  one  hundred  boxes ; 
B  said  the  candles  wore  not  manufactured, 
but  ho  would  manufiicture  and  deliver 
them  in  the  course  of  the  summer.  Hdd, 
that  this  was  a  contract  for  the  sale  of 
goods,  within  the  statute  of  frauds.  And 
Shaw,  C.  .J.,  said:  "ItAvas  essentially  a 
contract  of  sale.  The  inc|uiry  was  for  the 
price  of  candles  ;  the  cjuantity,  price,  and 
terms  of  sale  were  fixed,  and  the  mode  in 
which  they  should  bo  put  up.  The  only 
reference  to  the  fact  that  they  were  not 
then  made  and  ready  for  delivery,  was  in 
regard  to  the  time  at  which  they  would  be 
ready  for  deli\'ery ;  and  the  fact  that  they 
"wltc  to  be  manufactured,  was  stated  as  an 
indication  of  the  time  of  delivery,  which 
was  otherwise  left  uncertain."  And  see 
Mixer  r.  Howarth,  21  Pick.  205  ;  Sjicncer 
V.  Cone,  1  Met.  283  ;  Lamb  c.  Crafts,  12 
id.  353  ;  Waterman  r.  Meius,  4  Gush.  497; 
Watts  V.  Friend,  10  B.  &  Cr.  446 ;  Cason 
V.  Cheelv,  6  Geo.  554  ;  Bird  i\  Muhlin- 
brink,  rilich.  199;  Hardell  v.  McClure, 
1  Chand.  (Wis.),  271.  Until  quite  re- 
cently, however,  both  in  this  country  and 
in  England,  it  was  held  that  all  contracts 
for  the  sale  of  articles  not  then  existing  in 
the  state  in  ^vhi.■b  they  were  to  be  delivered, 
were  out  of  the  statute.  See  Rondeau  v. 
Wyatt,  2  H.  Bl.  63,  cited  snpra ;  Groves 
V.  Buck,  3  M.  &  S.   178  ;  Crookshank  v. 
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*effect  of  the  statute  of  9th  Geo.  4,  c.  14,  in  extension  of  the 
statute  of  frauds,  (g-) 

It  is  to  be  noticed,  that  while  some  of  the  sections  of  this 
*statute  declare  the  oral  contracts  which  they  are  intended  to 
prevent,  utterly  void,  the  fourth  section  only  provides  that  no 


Burrell,  17  Johns.  58  ;  Sewall  v.  Fitch,  8 
Cow.  214.  And  such  the  Superior  Court 
of  the  City  of  New  York  has  recently  de- 
clared to  be  still  the  law  of  New  York. 
Robertson  i\  Vaughn,  5  Sandf.  1.  In 
that  case  the  defendant  made  a  contract 
with  the  plaintiff  to  make  and  deliver  to 
him,  at  a  specified  time,  one  thousand 
molasses  shooks  and  heads.  And  this 
was  held  to  he  a  contract  for  work  and 
labor,  and  so  not  within  the  statute.  Duer, 
J.,  said  :  "  We  certainly  think  that  this 
case  is  within  the  mischief  that  the  statute 
of  frauds  was  designed  to  prevent,  and 
that  the  contract  between  the  parties  was 
substantially  a  contract  for  the  sale  of 
goods  and  merchandise,  and  not  for  work 
and  labor.  But  we  cannot  shut  our  eyes 
to  the  fact,  that  the  case  of  Sewall  v.  Fitch, 
8  Cow.  215,  as  the  counsel  for  the  defend- 
ant found  himself  under  the  necessity  of 
admitting,  is  not  distinguishable  from  the 
present ;  and  that  no  conflicting  decisions 
are  to  be  found  in  our  own  reports.  The 
contract,  which  the  Supreme  Court  in  that 
case  held  not  to  bo  within  the  statute,  bore 
an  entire  analogy  to  that  lietween  the  par- 
ties now  before  us,  with  the  single  excep- 
tion that  it  related  to  nails  instead  of 
shooks.  It  is  true,  tlrnt  it  would  not  bo 
easy  to  reconcile  Sewall  l\  Fitch  with  the 
cases  in  England  and  in  Massachusetts,  to 
which  we  were  referred ;  but  for  more  than 
twenty  yeai'S,  it  has  been  considered  as 
evidence  of  the  law  in  this  State,  and  as 
such,  has  doubtless  been  followed  in  nu- 
merous instances  by  inferior  tribunals. 
Under  these  cu'cumstances  we  think  that 
it  belongs  only  tc^  the  court  of  ultimate 
jurisdiction  to  set  aside  the  authority  of 
the  decision,  and  correct  the  error  which 
it  probably  involves.  If  all  contracts  be- 
tween merchants  and  manufacturers  for 
the  purchase  of  goods,  to  be  thereafter  man- 
ufactured, are  to  be  excepted  from  the 
statute  of  frauds,  there  seems  to  be  little 
reason  for  retaining  at  all  those  provisions 
of  the  statute  which  relate  to  the  sale  of 
goods  to  be  delivered  on  a  future  day, 
since  it  is  hardly  possible  to  imagine  an 
exception  more  arbitrary  in  its  nature. 


and  more  contrary  to  the  policy  upon 
which  the  statute  is  admitted  to  be  found- 
ed. Such  an  exception,  embracing,  as  it 
does,  a  very  large  class  of  cases,  frequently 
of  great  amount  in  value,  is,  in  its  prin- 
ciple, equivalent  to  a  repeal ;  and  either 
the  la\^  itself  should  be  abolished,  as  im- 
posing a  needless  restraint  upon  the  trans- 
action of  business,  or,  if  the  sound  policy 
of  the  law  must  be  nilraitted,  an  exception 
repugnant  to  its  spirit  and  destructive  of 
its  utility,  should  no  longer  be  permitted 
to  exist.  A  new  statute,  similar  to  9  Geo. 
4,  c.  14,  seems  to  be  rc([uircd,*and  should 
the  attention  of  the  legislature  be  directed 
to  the  subject,  would  probably  be  piissed  ; 
but  we  are  not  legislators,  and  as  judges, 
must  administer  the  law  as  "vvc  find  it 
established."  And  .■seeBronson  v.  Winian, 
10  Barb.  406.  But  in  the  late  case  of 
Courtright  «.  Stewart,  19  Barb.  455,  it 
was  held  that  an  agreement  by  a  mechanic 
to  furnish  materials  and  do  the  car])entcr 
work  and  turning  according  to  a  specified 
plan  and  specification,  for  buildings  to  be 
erected  upon  the  land  of  another,  is  not  a 
contract  for  the  sale  of  goods  within  the 
meaning  of  the  statute.  It  was  there  laid 
down  that  the  true  criterion  for  determin- 
ing whether  the  contract  is  for  the  sale  of 
goods  and  therefore  within  the  statute,  or 
for  work  and  labor  and  not  so  within  the 
statute,  is  to  inquire  whether  the  work  and 
labor  required  in  order  to  prepare  the  sub- 
ject-matter of  the  contract  for  delivery,  is 
to  be  done  for  the  vendor  himself  or  for 
the  vendee.  In  the  former  case  the  con- 
tract is  really  a  contract  of  sale,  while  in 
the  latter  it  is  a  contract  of  hiring. 

{g)  By  that  statute  it  is  enacted  that 
"  the  provisions  of  the  statute  of  frauds 
shall  extend  to  all  contracts  for  the  sale  of 
goods  to  the  value  of  10/.  or  upwards,  not- 
withstanding the  goods  may  be  intended 
to  be  delivered  at  some  future  time,  or 
may  not  at  the  time  of  such  contract  be 
actually  made,  procured,  or  provided,  or 
fit  or  ready  for  delivery,  or  some  act  may 
be  requisite  for  the  making  or  completing 
thereof,  or  rendering  the  same  fit  for  de- 
livery." 
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action  shall  be  brought  upon  the  promises,  or  for  the  purposes 
therein  enumerated,  and  the  seventeenth,  that  no  contract  speci- 
fied therein  shall  "be  allowed  to  be  good,"  unless  there  be  ear- 
nest, part  payment,  part  delivery  and  acceptance,  or  a  writing 
signed.  The  distinction  is  sometimes  important;  nor  is  it 
adequately  expressed  in  the  cases  which  say  that  these  oral 
contracts,  embraced  within  the  fourth  section,  are  not  void,  but 
voidable,  by  the  statute  of  frauds.  We  consider  them  neither 
void  nor  voidable.  If  they  were  good  at  common  law,  they 
remain  good  now,  for  all  pm-poses  but  that  expressly  negatived 
by  the  statute  ;  that  is,  no  action  can  be  brought  upon  them, 
but  in  other  respects  they  are  valid  contracts,  (h)     The  nature 


(h)  Shaw  r.  Shaw,  6  Verm.  69  ;  Phil- 
brook  c.  IK'lknup,  id.  SS'-i ;  Minns  w. 
Morse,  15.(.)l:io,  568;  Wliitncj' w.  Coch- 
ran, 1  iSiam.  209;  IJuwilIf  r.  Camp,  12 
Jolins.  451  ;  Sims  v.  Ilutchins,  8  Sra.  & 
M.  3iS;  Soudi  r.  Strawbridgc,  2  C.  B. 
808;  Crane  y.  Gough,  4  Jlaryland,  316. 
Tliis  point  is  well  illustrated  by  the  recent 
case  of  Lerouxy.  Brown,  14  E.'L.&E.  247. 
That  was  an  action  to  recover  damages 
for  the  breach  of  a  parol  contract  entered 
into  at  Calais,  in  France,  by  which  the 
defendant,  who  resided  in  England,  agreed 
with  the  plaintiff,  a  British  subject  residing 
at  Calais,  to  employ  the  plaintiff  as  the 
defendant's  agent,  to  collect  eggs  and 
poultry  at  Calais,  and  to  send  tireni  over 
to  the  defendant  in  England,  the  service 
to  be  one  year  from  a  future  day,  at  100/. 
a  year.  The  plaintiff  proved  liiat  by  the 
law  of  France,  this  eontrait,  though  not 
in  writing,  was  valid,  and  could  he  en- 
forced by  the  courts  in  that  country.  The 
defendant  set  up  the  4tli  section  of  the 
statute  of  frauds  as  a  defence.  And  the 
question  was  whetlier  that  section  applied 
to  the  validity  of  the  contracts  cmljraeed 
within  it,  or  only  to  the  mode  of  proce- 
dure upon  them.  The  court  held  that  the 
latter  was  the  true  construction  of  the 
statute,  and  therefore,  that  the  action 
could  not  be  maintained.  Ji-rrls,  C.  J., 
said;  "There  has  been  no  discussion  at 
the  bar  as  to  the  principles  which  ought  to 
govern  our  decision.  It  is  admitted  by  the 
plaintiff's  counsel,  that  if  the  4th  section 
of  the  statute  of  frauds  applies,  not  to  the 
validily  of  the  contract,  but  only  to  the 
mode  of  procedure  upon  it,  then  that,  as 
there  is  no  'agreement,  or  memorandum, 
or  note  thereof,'  in  writing,  this  action  is 
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not  maintainable.  On  the  other  hand,  it 
is  not  denied  that,  if  that  section  applies 
to  the  contract  itself,  or,  as  BuUenois  says, 
to  the  '_solemnities '  of  the  contract,  inas- 
much as  our  law  docs  not  affect  to  regu- 
late foreign  contracts,  the  action  is  main- 
tainable. On  consideration,  I  am  of 
opinion  that  the  4th  section  does  not  apply 
to  the  '  solemnities '  of  the  contract,  but  to 
the  proceedings  upon  it ;  and  therefore 
that  this  action  cannot  be  maintained. 
Tlie  4tli  section,  looking  at  it  in  contrast 
with  the  1st,  2d,  3d,  and  17th,  leads  to 
this  conclusion.  The  words  are,  '  No 
action  shall  be  brought  whereby  to  charge 
any  jjerson  upon  any  agreement  that  is 
not  to  be  performed  within  the  space  of 
one  year  from  the  making  thereof,  unless 
the  agreement  upon  which  such  action 
shall  be  brought,  or  some  memorandum 
or  note  thereof  sh.all  be  in  writing,  and 
signed  by  the  party  to  be  charged  there- 
with, or  some  other  person  thereto  by  him 
lawfully  authorized.'  It  docs  not  say, 
that,  unless  those  requisites  are  complied 
with,  the  contract  shall  be  void,  but  only 
that  '  no  action  shall  be  brought  upon  it ; ' 
and,  as  put  by  Mr.  Houyinan,  with  great 
force,  the  alternative,  requiring  the  *  agree- 
ment or  some  memorandum  thereof'  to 
be  in  -writing,  shows  that  the  legislature 
contemplated  a  contract,  good  before  any 
writing,  but  not  enforceable  without  the 
writing  as  evidence  of  it.  This  view, 
which  the  words  of  the  statute  present,  is 
also,  I  think,  m  conformity  with  the  au- 
thorities. The  cases  cited  by  the  very 
learned  author  of  the  Law  of  Vendors  and 
Purchasers,  and  the  practice  of  the  courts 
of  equity,  show  that  if  any  writing  be  sub- 
sequently made  and  signed  by  the  party 
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or  effect  of  the  *contract  is  not  changed;  but  the  statulc  points 
out  certain  modes  of  confirming,  or  verifying  the  contract,  which 
are  essential  to  the  maintenance  of  an  action  upon  it.  Hence, 
on  the  one  hand,  it  supplies  no  want,  as  of  consideration,  or,  in 
other  words,  makes  no  contract  good,  which  would  not  be  good 
without  it.  And,  on  the  other  hand,  the  contract  is  valid  as  to 
third  parties,  although  the  statute  has  not  been  complied 
with  ;  (i)  and,  if  the  contract  has  been  fully  executed,  the  statute 
has  no  power  over  it  whatever,  and  no  effect  upon  the  rights, 
duties,  and  obligations  of  the  parties,  (j) 


to  be  charged  with  the  agreement,  there  is 
a  sufficient  compliance  with  the  4th  sec- 
tion to  enable  the  other  party  to  enforce 
the  agreement.  Authority  and  practice, 
therefore,  are  both  in  conformity  with  the 
words  of  the  statute.  But  it  is  said  that 
the  cases  of  Carrington  v.  Roots,  2  M.  & 
W.  248,  and  Eeade  v.  Lamb,  6  Exch.  130, 
are  inconsistent  with  this  view.  It  is  suf- 
ficient to  say  that  the  attention  of  the 
learned  judges  who  decided  those  cases 
wag  not  directed  to  the  particular  point 
raised  by  the  present  case.  What  the 
comt  said  in  those  cases  was,  that  for  the 
purposes  of  the  action  in  those  particular 
instances,  there  was  no  difference  between 
the  affect  of  the  4th  and  the  17th  sections. 
It  must  not  be  forgotten  that  the  meaning 
of  those  sections  has  been  explained  in 
other  cases.  In  Crosby  v.  Wadsworth,  6 
East,  602,  Lord  EUcnhorovyh  says :  '  The 
statute,'  tliat  is,  the  4th  section,  '  does  not 
expressly  and  immediately  vacate  such 
contracts,  if  made  by  parol ;  it  only  pre- 
cludes the  bringing  of  actions  to  enforce 
them.'  The  same  view  is  adopted  by 
Tindal,  C.  J.,  and  Bosanquet,  J.,  in  Lay- 
thoarp  V.  Bryant,  2  Bing.  N.  C.  735,  from 
which  it  appears  that  the  contract  is  good 
antecedent  to  any  writing,  and  that  the 
effect  of  the  4th  section  is,  not  to  avoid 
it,  but  to  bar  the  remedy  upon  it,  unless 
there  be  writing.  I  therefore  think  that 
an  action  on  the  contract  in  this  case  will 
not  lie  in  this  country,  because  the  4th 
section  relates  merely  to  the  mode  of  pro- 
cedure, and  not  to  the  validity  of  the  con- 
tract. Tliis  view  is  not  inconsistent  with 
what  has  been  cited  from  BuUenois,  who 
is  speaking  of  what  pertains  '  ad  vincuhan 
oUigationis  et  soleinnitatem,'  and  not  of 
what  relates  to  the  mode  of  procedure." 
Talfourd,  J.,  "I  think  Mr.  Honyman's 
argument,  di'awn  from  Laythoarp  v.  Bry- 


ant, and  those  cases  which  decide  that  the 
writing  required  by  the  statute,  may  be  ji 
letter  from  the  party  to  be  charged,  to  a 
third  person,  containing  tlie  terms  of  the 
agreement,  conclusively  shows  that  the  4th 
section  does  not  render  the  contract  abso- 
lutely void,  but  only  applies  to  the  mode 
of  procedure  upon  it." 

(i)  Cahill  V.  Bigelow,  18  Pick.  369; 
Bohaimon  v.  Pace,  6  Dana,  194. 

{j)  Stone  V.  Dennison,  13  Pick.  I.  In 
this  case  the  plaintift'  and  defendant  had 
entered  into  a  contract  by  virtue  of  which 
the  plaintiff  was  to  enter  into  the  defend- 
ant's service  and  continue  for  several 
years,  at  a  stipulated  rate  of  compensa- 
tion. The  plaintiff'  entered  into  the  de- 
fendant's serN'ico  accordingly,  and  con- 
tinued for  the  stipulated  time,  and  the  de- 
fendant paid  him  the  stipulated  compensa^ 
tion.  Subsequently  this  action  was  bronght 
to  recover  an  additional  compensation, 
upon  a  quantum  meruit.  Tlie  defendant 
inteqiosed  the  executed  contract  as  a 
defence,  and  was  sustained  by  the  court. 
Sha^v,  C.  J.,  said :  "  Tlie  contract  has 
.been  completely  peiforraed  on  both  sides. 
The  defendant  is  not  seeking  to  enforce 
this  agreement  as  an  executory  contract, 
but  simply  to  show  that  the  plaintiff  is  not 
entitled  to  recover  upon  a  quantum  meruit, 
as  upon  an  implied  promise.  But  the 
statute  does  not  make  such  a  contract 
void.  The  provision  is,  that  no  action 
shall  be  brought,  whereby  to  charge  any 
person  upon  any  agreement,  which  is  not 
to  be  performed  within  the  space  of  one 
year,  unless  the  agreement  shall  be  in 
■writing.  The  statute  prescribes  .the  spe- 
cies of  evidence  necessary  to  enforce  the 
execution  of  such  a  contract.  But  where 
the  contract  has  been  in  fact  performed, 
the  rights,  duties,  and  obligations  of  the 
parties  resulting  from  such  performance, 
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*0f  the  other  sections  of  this  statute  it  will  not  be  necessary 
to  say  much.  Those  which  relate  to  wills,  lie  entirely  without 
the  scope  of  this  work  ;  and  those  in  relation  to  trusts,  almost 
as  much  so.  The  first,  second,  and  third  sections  relate  to 
leases,  and  these  sections  are  subject  to  so  many  important 
modifications  in  this  country,  the  ■  provisions  respecting  them 
in  the  several  States,  being  not  only  diverse  from  the  statute, 
but  from  each  other,  that  an  examination  of  the  questions 
which  have  arisen  under  the  English  statute,  and  of  the  adju- 
dication which  has  settled  these  questions,  would  not  be  of 
much  use. 

It  should  be  said,  however,  that  equity  has  held  that  a  part 
performance  of  a  contract  takes  the  case  out  of  the  statute ; 
either  on  the  ground  of  fraud,  (k)  or  on  the  presumption  of  an 
unproved  agreement  which  satisfies  the  "requirements  of  the 
statute,  (l)  Much  doubt  has  been  expressed  as  to  the  wisdom 
or  expediency  of  this  rule ;  (m)  but  it  seems  now  to  be  well 
established.     But  the  efforts  to  make  the   same  rule  operative 


stand  unaffected  by  the  statute.  In  the 
case  of  Boydell  ?'.  Dmmmond,  11  East, 
142,  a  case  was  put  in  the  argument,  of 
goods  sold  and  dehvered  at  a  certain  price, 
by  parol,  upon  a  credit  of  thirteen  months. 
There,  as  a  part  of  the  contract  was  the 
payment  of  the  price,  which  was  not  to  be 
performed  vnthin  the  year,  a  question  is 
made,  whether,  Ijy  force  of  the  statute,  the 
pnrcliaser  is  exempted  from  the  obligation 
of  the  agreement,  as  to  the  stipulated 
price,  so  as  to  leave  it  open  to  the  jury  to 
give  tlio  value  of  the  goods  only,  as  upon 
an  implied  contnut.  " In  that  case,"  said 
Lord  Eltmhoroiii/li,  "the  delivery  of  the 
goods,  which  is  supposed  to  be  made 
■within  the  3'ear,  wouitl  be  a  complete  exe- 
cution of  tlir  contract,  on  the  one  part; 
and  the  question  of  consideration  onlv 
would  be  lescrAcd  to  a  future  period."  If 
a  performance  upon  one  side  would  avoid 
the  operation  of  the  statute,  n  forliiiri 
would  the  entire  and  com])k'tc  perform- 
ance on  both  sides  have  that  effect.  Take 
the  common  case  of  a  laboi-er,  entering 
into  a  contract  with  his  enqiloyer,  to- 
wards the  close  of  a  year,  for  another 
year's  service,  upon  certain  stipulated 
terms.  Should  either  party  refuse  to  per- 
form, the  statute   would    prevent    either 
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party  from  bringing  any  action,  whereby 
to  charge  the  other  upon  such  contract. 
But  it  would  be  a  very  different  question, 
were  tlie  contract  fulfilled  upon  both  sides, 
by  the  performance  of  the  services  on  the 
one  part,  and  the  payment  of  money  on 
account,  from  time  to  time,  on  the  other, 
equal  to  the  amount  of  the  stipulated 
wages.  In  case  of  the  rise  of  wages 
within  the  year,  and  the  consequent  in- 
creased value  of  the  services,  could  the 
laborer  bring  a  quantum  meruit  and  recover 
more,  or  in  case  of  the  fall  of  labor  and 
the  diminished  value  of  the  services,  could 
the  employer  bring  money  had  and  re- 
ceived, and  recover  back  part  of  the 
money  advanced,  on  the  ground,  that  by 
the  statute  of  frauds  the  original  contract 
could  not  have  been  enforced^  iSnch,  we 
think,  is  not  the  true  construction  of  the 
statute.  We  arc  of  opinion,  that  it  has  no 
application  to  executed  contracts,  and  that 
the  evidence  of  this  contract  was  rightly 
admitted."     And  sec  ante,  p.  319. 

{k)  See  Roberts  on  Frauds,  p.  130, 
et  seq. 

{1}  See  Rolicrts  on  Frauds,  p.  130, 
et  seq. 

(m)  Sec  Lindsav  v.  Lynch,  2  Sch.  & 
Lcf.  1  ;  Forster  y.'llale,  3  Ves.  696,  712. 
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at  law,  (w)  have  wholly  failed  ;  and  the  dicta  which  assert  this 
rule  at  law,  have  been  overruled,  (o)  And  even  in  equity,  it  is 
established  with  some  qualifications,  or,  rather,  requirements. 
Thus,  nothing  is  a  part  performance  for  this  purpose,  which  is 
only  ancillary  or  preparatory  ;  (p)  it  must  be  a  direct  act  which 
is  intended  to  be  a  substantial  part  of  the  performance  of  an 
obligation  created  by  the  contract ;  (q)  and  it  mast  be  an  act 
which  would  not  have  been  done  but  for  the  contract ;  (r)  and 
it  must  be  directly  in  prejudice  of  the  party  doing  the  act,  who 
must  himself  be  the  party  calling  on  this  ground,  for  the  com- 
pletion of  the  contract,  (s) 

(n)  Brodie  v.  St.  Paul,  1  Ves.  Jr.  326 ;  (j)  Jones  v.  Peterman,  3  S.  &  R.  543  ; 

Davenport  v.  Mason,  15  Mass.  85.  Johnston  v.  Glancey,  4  Blackf.  94  ;  Mor- 

(o)  Cooth  V.  Jackson,  6  Ves.  39  ;  Kid-  pliett  v.  Jones,  1    Swanst.  172  ;  Hooper, 

der  V.  Hunt,   1    Pick.   331;    Adams    v.  ox  parte,  19  Ves.  477. 

TowTisend,  1  Met.  483 ;  Norton  v,  Pres-  (r)  Frame  i\  Dawson,   14  Ves.  386  ; 

ton,  15  Maine,  14  ;  Jackson  v.  Pierce,  2  Gunter  v.  Halscy,  Ambl.  586  ;  Pliillips  v. 

Johns.  224.       '  Thompson,  1  Johns.  Ch.  149. 

{p)  See  Roberts  on  Frauds,  p.  139.  (s)  See  Roberts  on  Frauds,  p.  138. 
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'CHAPTER     V. 

THE   STATUTE    OF   LIMITATIONS. 

Sect.  1. —  The  General  Purpose  of  the   Statute. 

Any  tribunal  which  inquires  into  the  validity  of  a  claim, 
must  admit  that  its  age  is  among  the  elements  which  deter- 
mine the  probability  of  its  having  a  legal  existence  and  obliga- 
tion. The  natural  course  of  events  is  for  him  who  owes  a  debt, 
to  pay  it;  and  for  him  to  whom  a  debt  is  due,  to  demand  it; 
and  any  conduct  which  is  opposite  to  this,  is  exceptional. 
And  human  experience  tells  us,  that  it  is  very  rare,  in  point  of 
fact,  for  a  creditor  to  let  a  claim  which  is  enforceable  at  law, 
lie,  for  a  long  period,  not  only  unpaid,  but  uncalled  for.  This 
improbability  the  common  law  recognized ;  and  when  the 
claim  was  old  enough,  it  considered  the  improbability  too 
strong  to  be  overthrown  by  the  mere  fact  of  an  original  debt, 
and  no  evidence  of  payment;  in  other  words,  it  raised  a  pre- 
sumption of  payment  after  many  years  ;  this  period  is  generally, 
now  almost  universally,  twenty  years  ;  and  it  still  applies  to  all 
personal  claims  which  are  not  limited  by  the  statute  of  limita- 
tions, (t)  But  this  was  not  an  absolute  presumption,  because 
it  could  be  rebutted  by  acts  or  words  on  the  part  of  the 
debtor,  which  were  incompatible  with  such  payment.  At 
length,  the  statute,  21  James  I.,  c.  16,  enacted,  among  other 
things,  that  all  actions  of  account,  and  upon  the  case,  other 
than  such  accounts  as  concern  the  trade  of  merchandise  be- 
tween merchant  and  merchant,  their  factors  or  servants,  all  ac- 
tions of  debt  grounded  upon  any  lending,  or  contract  without 

(t.)  Dufficld  V.  Creed,  5  Esp.  52  ;  Cooper  v.  Turner,  2  Stark.  497  ;  Christophers  v. 
Sparke,  2  Jac.  &  Walk.  223. 
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specialty,  and  all  actions  of  debt  for  arrearages  of  rent,  should 
be  commenced  and  sued  within  six  years  next  after  the  cause 
of  such  actions  or  suit,  and  not  after. 

*It  is  not  quite  certain,  from  the  selection  of  the  claims  to 
which  this  statute  applies,  whether  it  proceeded  upon  the  same 
ground  as  the  legal  presumption  ;  that  is,  actual  probability  of 
payment ;  for  while  these  claims  are  such  as  would  very  sel- 
dom be  suffered  to  be  long  unsettled,  and  the  excepted  claims, 
as  those  of  accounts  between  merchants,  and  those  grounded 
on  specialty,  are  often  permitted  to  go  on  without  liquidation 
for  a  considerable  period,  it  is  also  true  that  this  latter  class  of 
claims  might  become  old  without  becoming  stale,  and  should 
be  excepted  from  a  statute  of  limitations  which  went  on  the 
ground  that  the  actions  which  it  prohibited  ought  not  to  be 
brought  after  a  certain  time,  whether  the  debts  were  paid  or 
not,  because  they  ought  not  to  be  suffered  to  lie  unsettled  so 
long.  And  some  of  the  earlier  decisions  of  the  questions  which 
soon  arose  under  this  statute,  would  lead  to  the  supposition 
that  the  courts  then  regarded  it  as  a  statute  of  repose,  and  not 
one  of  presumption,  (m)  Soon,  however,  the  other  view  pre- 
vailed ;  and  a  long  course  of  decisions  occurred,  which  can  be 
justified  and  explained  only  on  the  supposition  that  the  statute 
is  to  be  construed  as  one  of  presumption,  and  of  rebuttable  pre- 
sumption, (v)  Gradually,  however,  this  view  gave  way  to  the 
first ;  and  it  may  now   be  considered   as  the  established  rule 


(u)  Bland  v.  Haselrig,  2  Vent.   151;  2  Campb.  9;  Leaper  v.  Tatton,  16  East, 

Dickson  v.  Thompson,  2  Show.  126  ;  La-  420  ;    Loweth  v.   Fothergill,   4   Campb. 

con  t'.  Briggs,  3  Atk.  105  ;  Bass  u.  Smith,  185;  Dowthwaite  v.  Tibbut,  5  M.  &  S. 

12  Vin.  Abr.  229,  pi.  4  ;  Owen  v.  Wol-  75  ;   Beale  v.  Nind,  4  B.  &  Aid.  568  ; 

ley,  Bull.  N.  P.  148  ;  Andrews  v.  Brown,  Clarke  v.   Hougham,  2  B.  &   Cr.   149  ; 

Prec.  in  Ch.  386;  Hyleing  v.  Hastings,  Frostw.  Bengough,  1  JSing.  266  ;  Colledge 

1  Ld.  Kaym.  389,421;  Sparling  u.  Smith,  v.  Horn,  3  Bing.  119  ;  Triggs  v.  Newu- 

id.  741.  ham,  1    C.  &  P.  631 ;  East  India  Co.  v. 

(v)   Yea  V.  Eouraker,  2   Burr.    1099  ;  Prince,  Ry.  &  M.  407  ;  Sluby  v.  Champ- 

Quantock   v.    England,  5    Burr.   2628  ;  lin,  4  Johns.  461  ;  De  Forest  v.  Hunt,  8 

Richardson  v.  Fen,  Lofft,  86  ;  Lloyd  v.  Conn.  179  ;  Aiken  v.  Benton,  2  Brevard, 

Maund,  2  T.  R.  760  ;  Catlmg  v.  Skould-  330 ;  Lee  v.  Perry,  3  McCord,  552 ;  Glenn 

ing,  6   id.    189  ;   Lawrence   v.    Worrall,  v.  McCuIlough,  Harper,  484  ;  Burden  v. 

Peake,  N.  P.  93  ;  Clarke  o.  Bradshaw,  3  M'Elhenny,  2  Nott  &  McCord,  60 ;  Sheft- 

Esp.   155;   Bryan  v.  Horseman,   5  Esp.  all  v.  Clay,  R.  M.' Chaxlt.  7;  Bishop  w.- 

81,  4  East,   599;   Rucker  v.  Hannay,  4  Sanford,  15  Geo.  1. 
East,  604,  n.  (a) ;  Gainsford  v.  Grammar, 
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that  the  statute  proceeds  upon  the  expediency  of  refusing  to 
enforce  a  stale  claim,  whether  paid  or  not,  and  not  merely  on 
the  probability  that  a  stale  claim  has  been  paid  ;  and  this  ex- 
pediency is  the  actual  basis  of  the  law  *of  limitations.  This 
change  we  deem  one  of  extreme  importance.  The  tendency  to 
it  caused  much  of  the  conflict  and  uncertainty  which  attended 
the  adjudication  upon  this  statute  in  England.  The  prevalence 
of  the  new  view  gave  rise  at  length  to  Lord  TenterdevC s  act  in 
England,  (w)  which  has  been  adopted  in  many  of  our  States, 
and  found  to  work  very  beneficially;  and  in  the  construction 
of  this  statute,  or  in  the  consideration  of  questions  arising  un- 
der the  earlier  statutes  of  limitations  where  they  remain  in  force, 
we  consider  that  the  principle  which  will  hereafter  be  applied, 
will  be  that  which  regards  the  statute  of  limitations  as  a  statute, 
not  of  presumption,  but  of  repose. 

A  very  little  observation  will  show  that  these  two  views  lead 
to  results  which  are  not  only  distinctly  different,  but  antago- 
nistic. This  difference  may  be  stated  theoretically  thus  :  If  the 
statute  of  limitation  be  a  statute  of  presumption,  then  it  is  taken 
away  by  whatever  will  rebut  the  presumption  ;  and  this  is  any 
thing  which  implies  or  amounts  to  an  acknowledgment  that  the 
debt  still  exists.  But  if  it  be  a  statute  of  repose,  then  it  remains 
in  force,  unless  the  debtor  renounces  its  benefit  and  protection, 
and  voluntarily  makes  a  new  promise  to  pay  the  old  debt.  It 
is  true,  that  immediately  after  the  enactment  of  the  statute  of 
James,  if  the  statute  were  pleaded,  the  only  replication  was  "  a 
new  promise."  But  when  issue  was  joined  on  this  replication, 
the  plaintiff  made  out  his  case  by  showing  only  a  new  acknowl- 
edgment. And  it  was  a  gradual  progress  in  the  courts,  which 
finally  led  them  to  require  that  this  acknowledgment  should  be 
such,  in  fact,  as  amounted  to  a  promise.  Thus,  Lord  Mansfield 
said,  [x)  "  The  slightest  acknowledgment  has  been  held  suffi- 
cient ;  as  saying,  '  Prove  your  debt,  and  I  will  pay  you ; '  '  I  am 
ready  to  account,  but  nothing  is  due  to  you.'  And  much 
slighter  acknowledgments  than  these  will  take  a  case  out  of  the 


[w]  9  Geo.  IV.  e.  14.  (x)  In  Trucman  v.  Fenton,  Cowp.  548. 
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statute."  And  in  our  notes  will  be  seen  decisions  or  dicta  which 
are  not  less  extreme,  (y)  But  on  what  *principle  can  they  rest 
for  a  moment,  excepting  that  which  looks  upon  limitation  as 
founded  on  actual  probability  of  payment?  And  connected 
with  these  decisions  grew  up  an  opinion  among  courts,  that  the 
plea  of  the  statute  was  dishonorable,  and  not  to  be  favored,  (z) 
So  late  as  in  1830,  Mr.  Justice  Story  (a)  spoke  very  strongly,  — 
in  a  passage  we  shall  presently  have  occasion  to  quote  at  length, 
—  of  his  own  recollection  of  an  extreme  and  inexcusable  en- 
deavor of  the  courts  to  take  from  the  operation  of  the  statute  of 
limitations,  all  cases  in  which  any  words  or  phrases  of  the  sup- 
posed debtor  could  be  strained  into  an  admission  of  the  debt. 
But  even  so  early  as  in  1702,  it  was  said  by  the  Court  of  King's 
Bench,  {b)  that  "  The  statute  of  limitations,  on  which  the  se- 
curity of  all  men  depends,  is  to  be  favored."     And  we  give  in  a 


(y)  Thus,  in  Richardson  v.  Fen,  Lofft, 
86,  it  appeared  that  the  defendant  met  a 
man  in  a  fair,  and  said  lie  went  to  the  fair 
to  avoid  the  plaintiff,  to  whom  he  was 
indebted.  This  was  held  to  be  a  sufficient 
acknowledgment  to  take  the  case  out  of 
the  statute,  there  being  no  other  debt 
between  them.  And  in  Lloyd  v.  Maund, 
2  T.  R.  760,  it  was  held  that  a  letter 
written  by  the  defendant  to  the  plaintiif 's 
attorney  on  being  served  with  a  writ, 
couched  in  ambiguous  terras,  neither  ex- 
pressly admitting  nor  denying  the  debt, 
should  be  left  to  the  jury  to  consider 
whether  it  amounted  to  an  acknowledg- 
ment of  the  debt,  so  as  to  take  it  out  of  the 
statute.  And  Ashhurst,  J.,  said :  "  It  is 
certainly  true  that  any  acknowledgment 
will  take  the  case  out  of  the  statute  of 
limitations.  Now,  though  this  letter  is 
written  in  ambiguous  terms,  there  are 
some  parts  of  it  from  which  the  jury  might 
perhaps  have  inferred  an  acknowledgment 
of  the  debt.  Throughout  the  whole  of  it, 
the  defendant  does  not  deny  the  existence 
of  the  debt."  So  in  Bryan  v.  Horseman, 
4  East,  .599,  it  was  held  that  an  acknowl- 
edgment of  a  debt,  though  accompanied 
with  a  declaration  by  the  defendant  "  that 
he  did  not  consider  "himself  as  owing  the 
plaintiff  a  farthing,  it  being  more  than  six 
years  since  he  contracted,"  was  sufficient 
to  take  the  case  out  of  the  statute.  So  in 
Leaper  v.  Tatton,  16  Bast,  420,  in  as- 
sumpsit against  the  defendant,  as  acceptor 
of  a  bill  of  exchange,  and  upon  an  account 


stated,  evidence  that  the  defendant  ac- 
knowledged his  acceptance,  and  that  he 
had  been  liable,  but  said  that  he  wa^  not 
liable  then,  because  it  was  out  of  date,  and 
that  he  could  not  pay  it,  it  was  not  in  his 
power  to  pay  it,  was  held  sufficient  to  take 
the  case  out  of  the  statute,  upon  a  plea  of 
actio  non  accrevit  infra  sex  annos.  And 
Lord  JEllenborough  said ;  "  As  to  the  suf- 
ficiency of  the  evidence  of  the  promise,  it 
was  an  acknowledgment  by  the  defendant 
that  he  had  not  paid  the  bill,  and  that  he 
could  not  pay  it ;  and  as  the  limitation  of 
the  statute  is  only  a  presumption  of  pay- 
ment, if  his  own  acknowledgment  th.at  he 
has  not  paid  be  shown,  it  does  away  the 
statute."  And  again,  in  Clark  v.  Hough- 
am,  2  B.  &  Cr.  154,  Bayleij  said:  "The 
statute  of  limitations  is  a  bar,  on  the  sup- 
position, after  a  certain  time,  that  a  debt 
has  been  paid,  and  the  vouchers  lost. 
Wherever  it  appears,  by  the  acknowledg- 
ment of  the  party,  that  it  is  not  paid,  that 
takes  the  case  out  of  the  statute.  Leaper 
V.  Tatton,  16  East,  420 ;  Dothwaite  v. 
Tibbut,  5  M.  &  S.  75.  And  according  to 
those  cases,  it  makes  no  difference  whether 
the  acknowledgment  be  accompanied  by 
a  promise  or  refusal  to  pay.  Mount- 
stephen  v.  Brooke,  3  B.  &  Aid.  141,  shows 
that  an  acknowledgment  to  a  third  person 
is  sufficient." 

(z)  Willet  o.  Atteiton,  1  Wm.  Bl.  35 ; 
Perkins  v.  Burbank,  2  Mass.  81. 

(a)  In  Spring  v.  Gray,  5  Mason,  523. 

(b)  In  Green  v.  Rivett,  2  Salk.  421. 
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note,  acknowledgments  which  have  been  held  insufficient  to 
take  the  case  out  of  the  statute,  although,  if  the  authorities 
stated  in  a  previous  note  had  been  *followed,  most  of  these,  if 
not  all,  must  have  been  held  sufficient  to  constitute  a  new 
promise,  (c)     And  at  length,  through  *a  series  of  decisions,  going 


(c)  Thus,  in  A'Court  i\  Cross,  3  Bing. 
329,  defendant,  being  arrested  on  a  debt 
more  tlian  six  years  old,  said,  "I  know- 
that  I  owe  tlie  niune}-,  but  tlie  bill  I  ga\'e 
is  on  a  three  pennj-  reecipt  stamp,  and  I 
will  never  pay  it ; "  this  was  hold  not  such 
an  acknowledgment  as  would  revive  the 
debt  ayainst  a  plea  of  the  statute  of  limita- 
tions. And  per  Bist.  C.  J.,  "  The  courts 
have  said,  acknowledgment  of  a  debt  is 
sufficient,  without  any  promise  to  pay  it, 
to  take  a  case  out  of  the  statute.  I  cannot 
reconcile  this  doctrine,  either  with  the 
words  of  the  statute,  or  the  language  of 
the  pleadings.  The  replication  to  the 
plea  of  non-assumpsit  inj'm  sex  annos,  is 
that  the  defendant  did  undertake  and 
promise  within  six  ycai-s.  The  mere 
acknowledgment  of  a  debt  is  not  a  promise 
to  pay  it :  a  man  may  acknowledge  a  debt 
which  he  knows  he  is  incapable  of  paying, 
and  it  is  contrary  to  all  sound  reasoning 
to  presume  from  such  acknowleilgment 
that  he  promises  to  pay  it ;  yet  without 
regarding  the  circumstance  under  which 
an  acknowledgment  was  made,  the  courts, 
on  proof  of  it,  have  presumed  a  promise. 
It  has  been  supposed  that  the  legislature 
only  meant  to  protect  persons  who  had 
paid  their  debts,  but  from  lapse  of  time 
had  lost  or  destroyed  the  proof  of  payment. 
From  the  title  of  the  act  to  the  last  section, 
every  word  of  it  shows  that  it  Avas  not 
passed  on  this  narrow  ground.  It  is,  as  I 
have  ofteu  heard  it  called  by  great  judges, 
an  act  of  peace.  Long  dormant  claims 
have  often  more  of  cruelty  than  of  justice 
in  them.  Christianity  forbids  us  to  at- 
tempt enforcing  the  payment  of  a  debt 
which  time  and  misfortune  have  rendered 
the  debtor  unable  to  iliscliargc.  The 
legislature  thought  that  if  a  demand  was 
not  attempted  to  be  enforced  for  six  years, 
some  good  excuse  for  the  non-payment 
might  be  presumed,  and  took  away  the 
legal  power  of  recovering  it.  I  think,  if  I 
were  now  sitting  in  the  Exchequer  Cham- 
ber, I  should  say,  that  an  acknowledg- 
ment of  a  debt,  however  distinct  and 
unqualified,  would  not  take  from  tlie  party 
who  makes  it  the  protection  of  the  statute 
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of  limitations.  But  I  should  not,  after 
the  cases  that  have  been  decided,  be  dis- 
posed to  go  so  far  in  this  court,  without 
consulting  the  judges  of  the  other  courts." 
So  in  Ayton  v.  Bolt,  4  Bing.  105,  where 
the  defendant  being  applied  to  to  pay  a 
debt  liaiTcd  by  the  statute  of  limitations, 
said  he  should  be  happy  to  pay  it  if  he 
could ;  it  was  lield  that  the  plaintiff  must 
show  the  defendant's  ability  to  pay,  the 
court  saidng  that  the  case  fell  within  the 
rule  laid  down  in  A'Court  v.  Cross.  And 
in  Tanner  v.  Smart,  6  B.  &  Cr.  603,  in 
assumpsit,  brought  to  recover  a  sum  of 
money,  the  defendant  pleaded  the  statute 
of  limitations,  and  upon  that  issue  -was 
joined.  At  the  trial,  the  plaintiff  proved 
the  following  acknowledgment  by  the  de- 
fendant within  six  years  :  "I  cannot  pay 
the  debt  at  present,  but  I  will  jiay  it  as 
soon  as  I  can  ;  "  Held,  that  tliis  was  not 
sufiieicnt  to  entitle  the  plaintiff  to  a  ver- 
dict, no  proof  being  gi\cn  of  the  defend- 
ant's ability  to  pay.  And  Lord  Tenterden 
said,  "  There  are,  luidoubtedly,  authorities 
that  the  statute  is  founded  on  the  presump- 
tion of  payment,  that  whatever  repels  that 
presumption  is  an  answer  to  the  statute, 
and  that  any  acknowledgment  which  re- 
pels that  presumption  is,  in  legal  effect,  a 
promise  to  pay  the  debt ;  and  that  though 
such  an  acknowledgment  is  accompanied 
with  only  a  conditional  promise,  or  even 
a  refusal  to  pay,  the  law  considers  the 
condition  or  refusal  \'oid,  and  considers 
the  acknowledgment  of  itself  an  uncondi- 
tional answer  to  the  statute  ;  and  if  these 
authorities  be  unquestionable,  the  verdict 
which  has  been  given  for  the  plaintiff 
ought  to  stand,  and  the  rule  for  a  new 
trial  ought  to  be  discharged.  But  if  there 
are  conflicting  authorities  upon  the  point, 
if  the  principles  upon  which  the  authorities 
I  have  mentioned  are  foimded,  a|ipear  to 
be  doubtful,  and  the  opposite  authorities 
more  consonant  to  legal  rules,  v;c  ought, 
at  least,  to  grant  a  neiv  trial,  tliat  the  op- 
portnnity  may  lie  offered  of  having  the 
decision  of  a  court  of  error  upon  the  point, 
and  that  for  the  future  we  may  have  a 
correct  standard  by  which  to  act.     .     . 
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to  show  that  the  statute  is  intended  for  the  relief  and  quiet  of 
defendants,  the  law  reached  the  conclusion  justly  and  forcibly- 
expressed  by  Mr.  Justice  Slory,  in  the  case  to  which  we  have 
before  referred,  (cf)  He  says  :  "  I  consider  the  statute  of  limi- 
tations a  highly  beneficial  statute,  and  entitled,  as  such,  to  re- 
ceive, if  not  a  liberal,  at  least  a  reasonable  construction,  in 
furtherance  of  its  manifest  object.  It  is  a  statute  of  repose,  the 
object  of  which  is  to  suppress  fraudulent  and  stale  claims  from 
springing  up  at  great  distances  of  time,  and  surprising  the  par- 
ties, or  their  representatives,  when  all  the  proper  vouchers  and 
evidence  are  lost,  or  the  facts  have  become  obscure  from  the 


If  an  acknowledgment  had  tlie  effect  which 
the  cases  in  the  plaintiff's  favor  attribute 
to  it,  one  should  have  expected  that  the 
replication  to  a  plea  of  the  statute  would 
have  pleaded  the  acknowledgment  in 
terms,  and  relied  upon  it  as  a  liar  to  the 
statute ;  whereas  the  constant  replication, 
ever  since  the  statute,  to  let  in  evidence  of 
an  acknowledgment  is,  that  the  cause  of 
action  accrued  (or  the  defendant  made 
the  promise  in  the  declaration)  within  six 
years ;  and  the  only  principle  upon  which 
it  can  be  held  to  be  an  answer  to  tlie 
statute  is  this,  that  an  acknowledgment  is 
evidence  of  a  new  promise,  and,  as  such, 
constitutes  a  new  cause  of  action,  and 
supports  and  establishes  the  promises 
which  the  declaration  states.  Upon  this 
principle,  whenever  the  acknowledgment 
supports  any  of  the  promises  in  the  decla- 
ration, the  plaintiff  succeeds ;  when  it  does 
not  support  them,  (though  it  may  show 
clearly  thitt  the  debt  never  has  been  paid,  but 
is  still  a  subsisting  debt,)  the  plaintiff 
fails."  His  lordship  then  proceeds  to  an 
elaborate  review  of  the  authorities,  •  and 
continues  :  "  All  these  cases  proceed  upon 
the  principle  that  under  the  ordinary  issue 
on  the  statute  of  limitations,  an  acknowl- 
edgment is  only  evidence  of  a  promise  to ' 
pay ;  and  unless  it  is  conformable  to,  and 
maintains  the  promises  in  the  declaration, 
though  it  may  show  to  demonstration  that 
the  debt  has  never  been  paid,  and  is  still 
subsisting,  it  has  no  effect."  And  see 
Feam  v.  Lewis,  4  M.  &  P.  1  ;  Brigstocke 
ti.  Smith,  1  Cr.  &  M.  483 ;  liaydon  v. 
Williams,  7  Bing.  163;  Coiy  v.  Bretton, 
4  C.  &  P.  462 ;  Mon-ell  v.  Frith,  3  M.  & 
W.  402  ;  Routledge  v.  Eamsay,  8  Ad.  & 
El.  221 ;  Williams  v.  Griffith,  3  Exch. 
335 ;  Cawley  o.  Fumell,  12  C.  B.  291 ; 
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Smith  V.  Thorn,  10'  Eng.  Law  and  Eq. 
391  ;  Hart  v.  Prendergast,  14  M.  &  W. 
741.  In  this  last  case,  Parlce,  B.,  said, 
"  There  is  no  doubt  of  the  principle  of 
law  applicable  to  these  cases,  since  the 
decision  in  Tanner  v.  Smart;  namely, 
that  the  plaintiff  must  either  show  an  uu- 
qualitied  acknowledgment  of  the  debt,  or, 
if  he  show  a  promise  to  pay,  coupled  with 
a  condition,  he  must  show  performance  of 
the  condition  ;  so  as  in  either  case  to  fit 
the  promise  laid  in  the  declaration,  which 
is  a  promise  to  pay  on  request.  The  case 
of  Tanner  v.  Smart  put  an  end  to  a  series 
of  decisions  which  were  a  disgrace  to  the 
law,  and  I  trust  we  shall  be  in  no  danger 
of  falling  into  the  same  course  again." 
For  recent  American  cases  to  the  same 
effect,  see  Gilkyson  v.  Larue,  6  W.  &  S. 
213  ;  Morgan  v.  Walton,  4  Penn.  St.  321 ; 
Laforge  v.  Jayne,  9  id.  410 ;  Christy  v. 
Flemington,  10  id.  129  ;  GiUingham  v. 
Gillingham,  17  id.  303 ;  Kylew.  Wells,  id. 
286;  Bell  v.  Crawford,  8  Gratt.  110; 
Ross  V.  Ross,  20  Ala.  105  ;  Ten  Eyck  v. 
Wing,  1  Manning,  (Mich.)  40;  Buttei-field 
V.  Jacobs,  15  N.  H.  140  ;  Ventris  ;'.  Shaw, 
14  id.  422;  Sherman  v.  Wakeman,  11 
Barb.  254  ;  EUicott  v.  Nichols,  7  Gill,  85 ; 
Mitchell  V.  Sellman,  5  Maryland,  376  ; 
Carruth  v.  Paige,  22  Verm.  179;  Phelps 
V.  WiUiamson,  26  Vt.  230;  Hayden  v. 
Johnson,  id.  768  ;  Cooper  v.  Parker,  25  id. 
502 ;  Hill  v.  Kendall,  id.  528  ;  Brainard 
!'.  Buck,  id.  573 ;  Pritchard  v.  Howell,  1 
Wisconsin,  131  ;  Deloach  v.  Turner,  6 
Rich.  U7,  7  id.  143;  Butler  v.  Winters, 
2  Swan,  (Tenn.)  91 ;  Brown  ;;.  Edes,  37 
Me.  318;  Broddie  v.  Johnson,  1  Sneed, 
464.  And  see  the  leading  ease  of  Bell  v. 
Morrison,  1  Pet.  351. 

(cc)  See  ante,  p.  344,  u.  (a). 
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lapse  of  time,  or  the  defective  memory,  or  death,  or  removal  of 
"witnesses.  The  defence,  therefore,  which  it  puts  forth,  is  an 
honorable  defence,  which  does  not  seek  to  avoid  the  payment 
of  just  claims  or  demands,  admitted  now  to  be  due,  but  which 
encounters,  in  the  only  practicable  manner,  such  as  are  ancient 
and  unacknowledged ;  and,  whatever  may  have  been  their 
original  validity,  such  as  are  now  beyond  the  power  of  the  party 
to  meet,  with  all  the  proper  vouchers  and  evidence  to  repel 
them.  The  natural  presumption  certainly  is,  that  claims  which 
have  been  long  neglected  are  unfounded,  or  at  least  are  no 
longer  subsisting  demands.  And  this  presumption  the  statute 
has  erected  into  a  positive  bar.  There  is  wisdom  and  policy  in 
it,  as  it  quickens  the  diligence  of  creditors,  and  guards  innocent 
persons  from  being  betrayed  by  their  ignorance,  or  their  over- 
confidence  in  regard  to  transactions  which  have  become  dim  by 
age.  Yet  I  well  remember  the  time  when  courts  of  law  exer- 
cised what  I  cannot  but  deem  a  most  unseemly  anxiety  to 
suppress  the  defence ;  and  when,  to  the  reproach  of  the  law, 
almost  every  effort  of  ingenuity  was  exhausted  to  catch  up  loose 
and  inadvertent  phrases  from  the  careless  lips  of  the  supposed 
debtor,  to  construe  them  into  admissions  of  the  debt.  Happily, 
that  period  has  passed  away ;  and  judges  now  confine  them- 
selves to  the  more  appropriate  duty  of  construing  the  statute, 
;rather  than  devising  means  to  evade  its  operation." 


SECTION    IT. 

OF    A    NEW    PKOMISE. 

The  law  may  not  be  yet  entirely  settled,  as  to  what  shall 
constitute  the  new  promise  which  removes  the  bar  of  the  statute. 
But,  without  now  taking  into  consideration  Lord  Tenterde-n's 
act,  requiring  the  new  promise  to  be  in  writing,  we  think  we 
may  draw  from  the  multitudinous  decisions  on  the  subject,  the 
following  conclusions,  as  established  law. 

The  first  and  most  general  of  these  is,  that  there  must  be 
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either  an  express  promise,  or  an  acknowledgment  expressed  in 
such  words,  and  attended  by  such  circumstances  as  give  *to  it 
the  meaning,  and  therefore  the  force  and  effect  of  a  new  prom- 
ise, (d)  Such,  we  think,  the  rule,  although  it  must  be  admitted 
that  it  has  been  sometimes  applied,  even  of  late,  with  great 
laxity. 

Whether  an  acknowledgment  is  thus  equivalent  to  a  new 
promise,  or  is  sufficient  to  remove  the  bar  of  the  statute,  is  a 
question  which  must  be  determined  either  by  the  court  or  the 
jury  ;  and  it  does  not  seem  to  be  quite  settled  within  which 
province  it  lies.  We  should  say,  however,  in  general,  that 
where  this  question  is  one  of  intention,  and  is  to  be  gathered 
from  the  words  spoken,  and  from  the  circumstances  of  the  case 
to  be  considered  in  connection  with  the  words,  there  it  is  for  the 
jury,  under  the  instruction  of  the  court  as  to  the  principles  ap- 
plicable to  the  question,  to  determine  whether  the  acknowledg- 
ment be  sufficient  or  not.  But  where  the  question  is  one  of 
the  meaning  of  words  only,  and  especially  where  the  words 
relied  upon  are  written,  and  the  question  becomes,  in  eflect,  one 
of  the  construction  of  a  written  document,  there  it  is  the  duty 

{d)  See  upon  this  point  the  leading  case  minate  ;  and,  if  any  conditions  are  an- 
of  Tanner  v.  Smart,  6  B.  &  Cr.  603,  cited  nexed  they  ought  to  he  shown  to  be  per- 
in  the  preceding  note.  "  According  to  formed.  If  there  be  no  express  promise, 
the  recent  cases,"  says  Parke,  B.,  in  Mor-  but  a  promise  is  to  be  raised  I>y  impli- 
rell  V.  Frith,  3  M.  &  W.  40.'5,  "  the  docu-  cation  of  law  from  the  aclinowledgraent 
ment,  in  order  to  take  the  case  out  of  the  of  the  party,  such  acknowledgment  ought 
statute,  must  either  contain  u  promise  to  to  contain  an  unqualified  and  direct  ad- 
pay  the  debt  on  request,  or  an  acknowl-  mission  of  a  previous,  subsisting  debt, 
edgment  from  which  such  promise  is  to  be  which  the  party  is  liable  and  willing  to 
inferred."  In  Hart  v.  Prendcrgast,  14  M.  pay.  If  there  be  accompanying  circum- 
&  W.  746,  liolfe,  B.,  said  :  "  The  principle  stances,  whicli  repel  the  presumption  of  a 
is  said  to  be,  that  the  document  must  con-  promise  or  intention  to  pay ;  if  the  ex- 
tain  cither  a  promise  to  pay  the  debt,  or  pressions  be  equivocal,  vague,  and  indc- 
an  acknowledgment  from  "which  such  a  terminate,  leading  to  no  certain  conclu- 
promise  is  to  be  inferred.  Perhaps  it  sion,  but  at  best  to  probable  inferences, 
would  be  more  correct  to  say,  that  it  must,  which  may  affect  different  minds  in  dif- 
in  all  cases,  contain  a  promise  to  pay,  but  ferent  ways ;  we  think  they  ought  not  to 
that  from  a  simple  acknowledgment  the  go  to  a  jury  as  evidence  of  a  new  prom- 
law  implies  a  promise ;  but  there  must,  ise  to  revive  the  cause  of  action.  Any 
in  all  cases,  be  a  promise,  in  order  to  sup-  other  course  would  open  all  the  mischiefs 
port  the  declaration."  Again,  in  Bell  v.  against  which  the  statute  was  intended  to 
Morrison,  1  Pet.  362,  Mr.  Justice  Ston/  guard  innocent  persons,  and  expose  them 
says,  "  If  the  bar  is  sought  to  be  removed  to  the  dangers  of  being  entrapped  in  care- 
by  the  proof  of  a  new  promise,  that  prom-  less  conversations,  and  betraj'cd  by  per- 
ise,  as  a  new  cause  of  action,  ought  to  be  juries."  See  further  the  English  and 
proved,  in  a  clear  and  explicit  manner,  American  cases  cited  in  the  preceding 
and  be  in  its  terms  unequivocal  and  deter-  note. 
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of  the  court  to  make,  and  of  the  jury  to  receive,  a  distinct  direc- 
tion, (f) 

*It  is  not  necessary  that  the  acknowledgment  should  be  of 
any  precise  amount;  (/)  but  if  there  be  an  admission  of  any 
debt,  and  of  legal  liability  to  pay  it,  evidence  may  be  connected 
with  this  admission  to  show  the  amount ;  (g)  and  even  if  the 
parties  differ  as  to  the  amount,  an  admission  of  the  debt  may 
remove  the  bar  of  the  statute,  (h)  But  the  acknowledgment 
must  not  be  of  a  mere  general  indebtedness,  (i)  It  must  be,  on 
the  one  hand,  broad  enough  to  include  the  specific  debt  in  ques- 
tion, (j)  and  on  the  other,  sufficiently  precise  and  definite  in  its 
terms  to  show  that  this  debt  was  the  subject-matter  of  the  ac- 
knowledgment, (k)  So  a  general  direction  to  pay  debts,  or  a 
general  provision  for  their  payment,  does  not  operate  as  a  new 
promise  by  the  testator,  (l) 


(e)  In  Llnrd  r.  Maund,  2  T.  R.  760,  the 
acknowledgment  was  contained  in  a  letter, 
and  yet  the  question  whether  the  acknowl- 
edgment was  sufficient  was  submitted  to 
the  jnr}'.  The  same  course  was  pursued 
in  Frost  v.  Bengough,  1  Bing.  266  ;  and 
in  Bird  v.  Gammon,  3  Bing.  N.  C.  883, 
wlierc  the  like  course  w^as  pursued,  and  a 
new  trial  was  moTCd  for,  on  that  among 
other  grounds,  Tindul,  C.  J.,  said  :  "  The 
first  objection  taken  for  the  defendant  is, 
that  it  was  left  to  the  jury  to  say  what 
was  the  effect  of  the  letter.  But  by  a 
chain  of  cases,  from  Lloyd  v.  JIannd  to 
Fi'o-;t  V.  Bengough  and  others,  it  a])pears 
tliat  such  has  been  tlie  constant  course." 
But  the  authority  of  these  cases  was  much 
shaken,  if  not  entirely  overthrown,  by  the 
case  of  MorrcU  ;■.  Frith,  .3  jNl.  &  W."402. 
See  iiiiif,  p.  4  and  5.  And  see  Clark  c. 
Dutcher,  9  Cow.  674  ;  Chapin  v.  Warden, 
15  Verm.  560  ;  Martin  v.  Broach,  6  Geo. 
21  ;  Line  ,■.  Haekett,  id.  486;  Watkins 
V.  Sfev.iis,  4  Barli.  168. 

(/)  Thus,  in  Dickinson  r.  Hatfield,  1 
M.  '&  Bob.  141,  Lord  Tnihrdm  ruled  that 
a  promise  to  pay  "  the  balance  "  due,  is  suf- 
ficient to  take  a  case  out  of  the  statute  of 
limitations,  although  no  mention  is  made 
of  the  amount  of  the  balance.  And  see, 
to  tlie  same  ctFcct,  Lechmore  v.  Fletcher, 
1  Cr.  &  M.  623  ;  Bird  r.  Gammon,  3  Bing. 
N.  C.  883  ;  Waller  v.  Lacy,  1  M.  &  G. 
M  ;  Gardner  v.  M'Mahon,  3  Q.  B.  561 ; 
Williams  c.  Griffith,  3  Exeh.  335;  Hazle- 
baker  v.  Reeves,  12  Penn.  St.  264  ;  Davis 
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r.  Steiner,  14  id.  275  ;  Dinsmore  v.  Dins- 
more,  21  Maine,  433. 

(,9)  Cheslyn  v.  Dalbv,  4  Y.  &  Col.  238 ; 
Spong  V.  Wright,  9  M.  &  W.  629 ;  Bar- 
nard V.  Bartholomew,  22  Pick.  291.  See 
also  cases  cited  in  preceding  note.  But 
see  Kittredge  v.  Brown,  9  N.  H.  377. 

(A)  CoUedge  v.  Horn,  3  Bing.  119; 
Gardner  v.  M'Mahon,  3  Q.  B.  561. 

((')  Moore  v.  Hvnian,  1.0  Ired.  272; 
Shaw  V.  Allen,  1  I'.usbee  (N.  Car.),  58; 
McBride  v.  Gray,  id.  420;  Bobbins  v. 
Farley,  2  Slrobh.'348;  Harbold  v.  Kuntz, 
16  Penn.  St.  210;  Shitler  c.  Bremer,  23 
id.  413;  Zacharias  r.  Zacbarias,  id.  452; 
Buckingham  r.  Smith,  23  Conn.  453. 

ij)  Barnard  v.  Bartliolomew,  22  Pick. 
291. 

(/,•)  Id.  ;  Stafford  v.  Biyan,  3  "Wend. 
532;  Arey  v.  Stephenson,  11  Ired.  86; 
Martin  c'  Broach,  6  Geo.  21  ;  Cl.arke  v. 
Dutclicr,  9  C«K.  674  ;  Sutcr  '•.  Sheelcr, 
22  Penn.  St.  Rc]..  308.  But  if  only  one 
debt  is  shown  to  exist,  the  acknowledg- 
ment will  be  presumed  to  refer  to  that. 
Woodbridire  ('.  Allen,  12  Met.  470;  Guy 
V.  Tiims,  6  Gill,  82. 

{I)  Bloodgood  r.  Bruen,  4  Sandf.  427  ; 
Roosevelt  r.  Mark,  6  Johns.  Ch.  266 ; 
Carrington  v.  Manning,  13  Ala.  611; 
Braxton  r.  Wood,  4  Graft.  25;  Murray 
V.  Mechanics  Bank,  4  Edw.  Ch.  567  ; 
Walker  v.  Campbell,  1  Hawks,  304; 
Freake  v.  Cranefeldt,  3  My.  &  Cr.  499 ; 
Evans  v.  Tweedy,  1  Beav.  55. 
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As  the  acknowledgment  must  be  such  as  to  be  equivalent  to 
a  promise,  if  it  be  in  other  respects  full  and  complete,  but  *is 
expressly  guarded  and  qualified  by  the  maker  so  that  it  nega- 
tiveji  a  promise,  or  cannot  be  construed  into  a  promise,  it  is  not 
sufficient,  (m)  As  if  the  debtor  says,  "  I  know  that  I  owe  the 
money,  but  I  have  a  legal  defence,  and  will  not  pay  it,"  this  is 
not  enough  to  prevent  the  operation  of  the  statute ;  (n)  and 
therefore  we  say  that  the  acknowledgment  must  be  not  only  of 
the  debt,  but  of  a  legal  liability  to  pay  the  debt.  It  is  true  that 
the  naked  acknowledgment  of  the  debt  implies,  and  as  it  were 
contains,  an  acknowledgment. of  legal  liability;  but  there  is  no 
room  for  this  implication,  where  this  liability  is  denied  and  ex- 
cluded; because  the  statute  is  not  one,  of  presumption,  but  of 
repose.  Therefore,  also,  the  acknowledgment  may  be  condi- 
tional, or  subject  to  whatever  qualification  the  debtor  thinks 
proper  to  make.  And  in  that  case,  the  acknowledgment  be- 
comes a  new  promise,  or,  in  other  words,  the  bar  of  the  statute 
is  .removed,  only  when  the  creditor  can  show  that  the  condition 
has  been  performed ;  or  that  the  event  has  happened,  or  the 
time  arrived,  by  a  reference  to  which  the  acknowledgment  was 
qualified  (o).  But  it  does  not  seem  to  be  necessary,  even  in 
England  where  pleading  is  more  exact  than  here,  to  declare 


(m)  In  Tanner  v.  Smart,  6  B.  &  Cr.  thing  said  at  the  time  of  the  afknowledg- 

609,  Lord  Tenterden  said  :  "  Upon  a  gen-  ment  to  repel  the  inference  of  a  promise, 

eral  acknowledgment,   where  nothing  is  the  acknowledgment  will  not  take  a  case 

said  to  prevent  it,  a  general  promise  to  out  of  the  statute  of  limitations."     So  in 

pay  may  and  ought  to  be  implied;  but  Danforth  p.  Culver,  11  Jolnis.  146,  which 

where  the  party  guards  his  acknowledg-  was  an  action  on  a  promissory  note,  to 

ment,  and  accompanies  it  with  an  express  which  the  statute  of  limitations  was  plead- 

declaration  to  prevent  any  such  iraplica-  ed,  it  appeared  that  within  a  year  of  the 

tion,  why  shall  not   the  rule  '  expressvm  trial  and  after  the  commencement  of  the 

facit  cessare  taciturn '  apply  ?  "     And  see  suit,  the  defendant,  on  being  shown  the 

Mitchell  V.  ScUman,  5  Maryl.  376,  and  note,  admitted  that  he  had  executed  it, 

the  cases  cited  ante,  345,  n.  (c).  but  said  it  was   outlawed,   and  that  he 

(n)  A'Court  v.  Cross,  3  Bing.  329.     In  meant  to  avail  liimself  of  the   statute  of 

this  case  the  defendant  being  an-ested  on  limitations  ;  and  this  was  held  not  to  be 

a  debt  more  than  six  years  old,  said  :  "  I  sufficient  evidence  of  a  promise   to   pay 

know  that  I  owe  the  money,  but  the  bill  I  within  six  years.     And  see  Douglass  v. 

gave  is  on  H,  three  penny  receipt  stamp,  Elkins,  8  Fost.  26. 

and  I  will  never  pay  it ;  "  and  this  was  (o)  Tompkins  v.  Bro\vn,  1  Denio,  247 ; 
hdd  not  such  an  acknowledgment  as  Hill  v.  "Kendall,  25  Verm.  528 ;  Hum- 
would  revive  the  debt  against  aplea  of  the  phreys  v.  Jones,  14  M.  &  W.  1  ;  Butter- 
statute  of  limitations;  And  Best,  C.  J.,  field  v.  Jacobs,  15  ISf.  H.  140;  Bullock  r. 
said :  "  There  are  many  cases  from  which  Smith,  15  Geo.  396.  Ajid  see  cases  cited 
it  may  be  collected,  that  if  there  be  any  ante,  p.  345,  n.  (c). 
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upon  the  promise  as-conditional.  (oo)  If  an  acknowledgment 
be  on  its  face,  or  in  its  direct  meaning,  full  and  unconditional, 
it  is  competent  to  show,  by  other  admissible  evidence,  as  of  the 
res  g-esta,  that  it  was  not  intended  as  an  acknowledgment,  but 
for  a  different  purpose,  (p)  And  by  parity  of  reason,  it  would 
*seem  to  be  competent  to  show  that  doubtful  expressions  were 
meant  and  understood  by  the  parties  to  operate  as  a  condition 
or  qualification. 

The  acknowledgment  must  be  voluntary ;  (q)  but  whether 
this  applies  to  admissions  made-  under  process  of  law,  as  by  a 
bankrupt  on  his  examination,  is  not  quite  certain  ;  but  the  pres- 
ent weight  of  authority  is,  perhaps,  in  favor  of  the  sufficiency 
of  this  acknowledgment,  (r)  We  should  doubt,  however, 
whether  this  bare  acknowledgment  ought  to  be  held  as  the 
equ.ivalent  of  a  new  promise. 

It  is  uncertain  whether  every  new  item  and  credit  in  a  mu- 
tual and  running  account,  given  by  one  party  to  the  other,  is  an 
admission  and  acknowledgment  of  an  unsettled  account,  and 
evidence  of  a  promise  to  pay  the  balance,  whatever  that  ac- 
count and  balance  may  appear  to  be,  so  as  to  take  the  whole 
account  out  of  the  statute.  The  affirmative  of  this  question  is 
maintained  by  numerous  decisions  ;  (s)  but  we  *think  these  de- 

(oo)  In-ing  v.  Vcitch,  3  M.  &  W.  90  ;  The  acknowledgment  in  defendant's  pcti- 

Edraunils  i:.  Downcs,  2  C.  &  M.  459,  4  tion  for  the  benefit  of  the  insolvent  laws 

Tyr.   173  ;  Haydon  v.  Williams,  7  Bing.  is  not  of  tins  character,  for  the  icry  basis 

168,  4M.  &  P.811  ;  Gardner  y.  Jl'JIahon,  on  wliich  an  insolvent  .asks  his  discharge 

3  Q.  B.  561.  is  that  he  is  unable  to  pay  his  debts.     How 

(p)  Cripps  r.  Davis,  12  M.  &  W.  159.  this  can  be  tortured  intoapromise  to  pay, 

Iq)  Arnold  v.  Downing,  11  Barb.  554.  or  as  being  consistent  with  such  a  prom- 

(r)   In   Eicke   v.  Nokcs,  1   M.  &   Rob.  ise,  wc  are  at  a  loss  to  discover."     And 

359,  it  Avas  liilil  that  an  entry,  in  a  bank-  sec,  to  tlic  same  effect,  Christie  v.  Flem- 

rnpt's  examination,  of  a  certain  sum  being  in^ton,   10   Penn.   St.   129.      Sec  further, 

due  to  j\,  is  a  sufficient  acknowledgment  Kennett  v.  Mill>ank,  8  Bing.  38  ;  Wellman 

to  take  the  case  out  of  the  statute  of  limi-  v.    Southard,   30   Maine,   425;    Pott    u. 

tations.      But   in    Brown    r.    Biidui's,    2  Cleeg,  16  M.  &  W.  321. 
Miles,  424,  where  A  and  B,  being  indebt-         (<j  A  leading  case  upon  this  point  is 

cd  to  C,  tiled  their  petition  for  the  benefit  Catling  v.   Skoulding,  6   T.  IJ.    189.     It 

of  till.'  insolvejit  laws,  in  which  tbey  stated,  was  there  held,  that  if  there  bo  a  mutual 

in  their  schedule  of  debts,  the  debt  due  to  account  of  any  sort  between  the  plaintiff 

C ;    it  was   hrlil  that  this  was  not  a  suffi-  and   defendant,   for   anv   item   of  which 

cient  acknowledgment  to  take  the  debt  out  credit  has  been  i;ivcu  witliin   six   years, 

of  the  statute.     And  tlic  court  said  :  "An  that  is  evidence  of  an  acknowledgment  of 

iirliioii-h'ilijiiifid  of  a  debt,  to  prevent  the  tliere  being  such  an  open  account  between 

o|ieration   iif  the   statute   of   limitations,  the  parlies,  and  of  a  promise  to  ]iay  the  bal- 

nuist  at  least  be  consistent  with  a  prnmixe  ance,  so  as  to  take  the  case  out  of  the  stat- 

to  pay.     Tills  is  the  law  in  Pennsjlvania.  utc  of  limitations.  And  Lord  ATen^on  said, 
[3i6] 
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cisions  are  inconsistent  with  the  views  which  now  prevail  in 
regard  to  new  promises  and  *acknowledgments  ;  and  we  doubt 


"  It  is  not  dovibted  but  that  a  promise  or 
acknowledgment  witliin  six  years  will  take 
the  case  out  of  the  statute  ;  and  the  only 
question  is,  whether  there  is  not  evidenca 
of  an  acknowledgment  in  the  present  case. 
Here  are  mutual  items  of  account ;  and 
I  take  it  to  have  been  clearly  settled,  as 
long  as  I  liave  any  memory  of  the  prac- 
tice of  the  courts,  that  every  new  item 
and  credit  in  an  account,  given  by  one 
party  to  the  other,  is  an  admission  of  there 
being  some  unsettled  account  between 
them,  the  amount  of  which  is  aftei-wards 
to  be  ascertained  ;  and  any  act  which  the 
jury  may  consider  as  an  acknowledgment 
of  its  being  an  open  account,  is  sufficient 
to  take  the  case  out  of  the  statute.  Daily 
experience  teaches  iis  that  if  this  rule  be 
now  overturned,  it  will  lead  to  infinite  in- 
justice." Perhaps  this  decision  is  consist- 
ent with  the  views  then  prevailing  in  re- 
spect to  new  promises  and  acknowledg- 
ments ;  but  it  Is  submitted  that  it  cannot 
be  sustained  upon  principle,  since  the  de- 
cision in  Tanner  v.  Smart  in  England, 
and  Bell  v.  Morrison  in  this  country. 
And  this  is  the  view  adopted  by  the  Su- 
perior Court  of  New  Hampsliire,  in  Blair 
V.  Drew,  6  N.  H.  235  ;  though  some  of 
the  reasoning  of  Parker,  J.,  goes  even  fur- 
ther. In  delivering  the  judgment  of  the 
court,  he  says  :  "  Upon  what  principle  is 
it,  that  a  sale  of  an  article  upon  credit  is 
an  admission  of  any  thing  else  except  that 
the  subject-matter  of  that  transaction  had 
existence  1  Upon  what  principle  does  it 
admit  the  existence  of  an  unsettled  ac- 
count upon  the  other  side,  or  draw  after 
it  any  thing  else  1  If,  in  the  nature  of 
things,  there  could  not  be  an  account  con- 
sisting of  a  single  item,  it  might  well  be 
said  that  the  charge  of  one  item  was  an 
admission  of  something  more.  If,  in  the 
ordinary  transaction  of  business,  there 
could  not  be  an  account  upon  one  side, 
without  an  account  upon  the  other  to  bal- 
ance it,  in  whole  or  in  part,  there  would 
be  some  foundation  for  such  admission. 
But  every  day's  experience  negatives  all 
this  ;  accounts  exist  upon  one  side  only  ; 
and  of  no  more  than  a  single  item.  The 
purchase  is  made  —  the  credit  is  given  — 
and  this  is  all  the  dealing  between  the 
parties.  Many  of  the  decisions  upon  the 
statute  of  limitations,  much  controverted, 
if  not  exploded,  were  founded  on  the  as- 
sumption, that  the  statute  was  based  upon 


a  presumption  of  payment,  and  of  conse- 
quence any  admission  that  the  debt  was 
unpaid  rebutted  the  presumption  and  took 
the  case  out  of  the  statute.  Granting  the 
premises,  the  conclusion  followed  well 
enough.  But  even  upon  that  view  of  the 
statute,  the  position  is  wholly  untenable 
that  an  item  of  credit  constitutes  an  ad- 
mission of  another  preexisting  debt  npon 
the  otljer  side,  and  an  admission,  more- 
over, that  it  has  not  been  paid.  Aside 
from  the  statute  of  limitations,  such  doc- 
trine of  admission  would  receive  no  coun- 
tenance whatever.  No  jurist  would  ever 
argue,  that  because  he  had  proved  one 
item  of  account,  it  was  any  evidence  from 
which  a  jury  might  infer  and  find  other 
distinct  and  independent  items.  Still  Jess 
would  it  be  contended  that  an  account, 
proved  by  the  plaintiff,  was  an  admission 
which  fuiTiisbed  evidence  iu  fiivor  of 
another  account  of  independent  items, 
offered  by  the  defendant,  or  that  it  was 
of  any  weight  to  prove  the  defendant's  ac- 
count, oven  in  connection  with  other  evi- 
dence. And  if  it  furnishes  no  evidence  of 
admission,  in  such  case,  it  can  raise  no 
fair  admission  as  against  the  statute.  No 
admi.ssion,  then,  of  any  account  upon  the 
other  side,  can  be  fairly  infen'ed  from  the 
act  of  making  a  charge  on  account  against 
any  individual.  It  is  no  admission  of  an 
unsettled  account,  beyond  the  very  charge 
itself.  It  does  not  imply  that  the  party 
giving  the  credit  has  any  other  item  of 
claim  against  the  party  charged.  StUl 
less  does  it  imply  that  the  party  against 
whom  the  charge  is  made,  has  an  account 
to  balance  it,  in  whole,  or  in  part.  It  is 
of  itself  a  distinct  and  independent  trans- 
action; audit  might  with  just  as  much 
propi'icty  be  said  that  a  party  making  a 
charge  of  an  item  of  account,  thereby  ad- 
mits that  it  is  paid,  in  whole  or  in  part, 
as  to  say  that  he  thereby  admits  the  ex- 
istence of  an  unsettled  account  ajjainst 
himself.  Nay,  it  would  be  safer  for  the 
individual  to  hold  him  as  making  such  an 
admission,  which  could  extend  no  further 
than  in  discharge  of  the  demand  which 
constituted  the  acknowledgment;  where- 
as, holding  the  admission  to  extend  to  an 
unsettled  account  against  himself,  may 
subject  him,  in  connection  with  fal)ricated 
evidence,  or  from  a  loss  of  vouchers  or 
testimony,  to  the  payment  of  pretended 
claims  upon  the  other  side,  of  an  amount 
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whether  they  would  be  followed  in  any  jurisdiction  where  the 
question  is  still  open. 


SECTION    III. 


OF    PAET   PAYMENT. 


A  part  payment  of  a  debt  has  always  been  held  to  take  it 
out  of  the  statute;  {t)  the  six  years  being  counted  from  such 
payment.     And  this  is  so,  though  the  payment  is    made   by 


vastly  beyond  the  small  item,  by  the 
chaise  of  which  he  has  drawn  down  such 
consequences  upon  himself.  We  cannot 
deem  it  any  objection  to  our  reasoning 
upon  this  subject,  that  there  may  be  eases 
where  an  account  uj^jon  one  side  may  be 
recovered,  while  one  upon  the  other  side 
of  older  date  is  ban-ed.  If  it  be  so  it  will 
arise  from  the  laches  of  the  party.  If  ar- 
ticles upon  one  side  are  delivered  in  pay- 
ment of  a  prior  existing  account  upon  the 
other,  the  delivery  raises  no  cause  of  ac- 
tion. If  not  delivered  in  payment,  each 
account  is  distinct  and  independent,  as 
much  so  as  promissory  notes  held  upon 
the  one  side-  and  the  other  ;  and  there  is 
as  mnch  reason  why  a  party  should  not 
avail  himself  of  an  account,  which  is  bar- 
red by  the  statute,  in  discharge  of  another 
account  due  from  him,  and  to  which  he 
has  no  other  defence,  as  there  is  that  he 
sliould  not  avail  liimself  of  a  promissory 
note  which  is  barred,  in  the  same  way,  or 
tliat  he  should  not  recover  that,  or  any 
other  demand  which  is  barred,  in  an  inde- 
pendent suit  upon  the  demand  itself.  We 
have  endeavored  to  examine  this  subject 
with  all  the  care  and  attention  wliich  the 
importance  of  the  principle  involved,  and 
a  high  iTsiicrt  for  the  learned  tribunals 
whose  decisions  have  been  adverse  to  the 
opinion  now  expressed,  demand  of  us. 
Consistently  with  the  principles  of  re- 
peated decisions  in  this  court,  that  in  or- 
der to  raise  a  new  promise  by  implication 
from  an  acknowledgment,  it  must  con- 
tain a  direct  and  unqualified  admission 
of  a  sulisisting  debt,  wliieh  the  party  is 
liable  and  willing  to  pay ;  we  cannot  hold 
that  one  item  in  an  account  has  of  itself 
any  force  or  effect  to  take  other  items, 
which  would  otherwise  be  barred,  out  of 
the  statute."      See    also,  Livermore    v. 
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Rand,  6  Tost.  85.  And  the  same  view  is 
adopted  in  Kentucky.  Lansdale  v.  Bra- 
shear,  3  Monr.  330 ;   Smith  v.   Dawson, 

10  B.  Monr.  112.  And  in  Tennessee. 
Craighead  v.  The  Bank,  7  Yerg.  399. 
But  it  must  be  admitted  that  the  main 
cuiTent  of  American  decisions  is  still  in 
accordance  with  Catling  t'.  Skoulding. 
See  Kimball  e.  Brown,  7  Wend.  322  ; 
Chamberlin  i:  Cuvler,  9  id.  126;  Sickles 
V.  Mather,  20  id.  72;  Todd  o.  Todd,  15 
Ala.  743  ;  Wilson  v.  Calvert,  18  id.  274; 
Cogswell  V.  DoUiver,  2  Mass.  217  ;  Davis 
r.  Smith,  4  Greenl.  337  ;  Abbott  v.  Keith, 

11  Vei-m.  529  ;  Hodge  v.  Manly,  25  id. 
210.  But  see  the  opinions  of  the  learned 
judges  in  the  two  last  cases.  In  England 
this  question  was  set  at  rest  by  Lord  Ten- 
terdcii's  act,  very  soon  after  Tanner  v. 
Smart  was  decided.  Sec  WiUiams  v. 
Griffiths,  2  Cr.  M.  &  K<js.  45 ;  Mills  v. 
Fowkes,  7  Scott,  444  ;  Cottam  v.  Bart- 
ridge,  4  Scott,  N.  R.  819.  Care  must  be 
taken  not  to  confound  the  aliove  cases  with 
cases  concerning  "  merchants'  accounts," 
wliich  we  shall  consider  hereafter. 

(t)  Whipple  r.  Stevens,  2  Fosl.  219.  In 
this  case  the  court  say  :  "  It  is  well  settled 
that  a  pai-tial  payment  of  a  debt  amounts 
to  an  acknowledgment  of  a  present  sub- 
sisting debt,  which  the  party  is  liable  and 
willing  to  pay;  from  which,  in  the  ab- 
sence of  any  aft  or  declaration  on  the  part 
of  the  party  making  the  payment,  incon- 
sistent with  the  idea  of  a  liability  and  will- 
ingness to  pay,  a  jury  may  and  ought  to 
infer  a  new  promise."  And  see  Stump  v. 
Henry,  6  Maryl.  201 ,  and  eases  cited  infra. 
And  part  p.aymentto  an  administrator  has 
the  same  effect  to  extend  the  statute  as  if 
made  to  the  debtor  himself.  Baxter  v. 
Penniman,  8  Mass.  134 ;  Bodger  v.  Arch, 
28  E.  L.  &  E.  464. 
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goods,  or  chattels,  which  it  is  agreed  shall  be  given  and  received 
as  payment,  (u)  And  even  where  the  debtor  gives  the  creditor 
his  negotiable  promissory  note  or  bill  of  exchange,  on  account 
of  a  larger  debt,  (v)  it  is  held  to  operate  *as  part  payment.     It 


(«)  Hart  V.  Nash,  2  Cr.  M.  &  Eos.  337  ; 
Hooper  v.  Stephens,  4  Ad.  &  El.  71  ;  Cot- 
tam  V.  Partridge,  4  Scott,  N.  E.  819. 

(ti)  This  was  decided  in  Massachusetts, 
in  the  case  of  Ilsley  v.  Jewctt,  2  Met.  168. 
But  the  decision  was  put  upon  the  ground 
that  in  that  State  the  giving  of  such  note 
or  bill  is  prima  facie  evidence  of  payment 
and  discharge  of  the  debt  for  which  it  is 
given.  A  similar  decision,  however,  has 
been  made  in  the  recent  case  of  Tumey  v. 
Dodwell,  24  Eng.  Law  &  Eq.  92,  in  Eng- 
land, where  no  such  rule  prevails.  That 
was  an  action  by  the  plaintiff,  as  payee  of 
a  promissory  note  against  the  defendant, 
as  maker.  The  defendant  pleaded  the 
statute  of  limitations.  It  appeared  upon 
the  trial  that  the  defendant,  being  indebted 
to  the  plaintiff,  on  the  5th  of  May,  1843, 
gave,  to  him  the  note  sued  on,  for  108/.  15s. 
In  February,  1 848,  the  defendant,  having 
been  pressed  to  pay  pai-t  of  the  dcl)t,  ac- 
cepted a  bill  of  exchange,  drawn  upon 
him  by  the  plaintiff,  for  30/.,  in  part  pay- 
ment of  the  promissory  note.  And  this 
was  held  sufficient  to  take  the  note  out  of 
the  statute  of  limitations.  Lord  Campbell, 
in  delivering  the  judgment  of  the  court, 
said :  "  The  only  question  in  this  case 
was,  whether  a  part  payment  by  a  bill  of 
exchange,"  drawn  by  the  plaintiff  and  ac- 
cepted by  the  defendant,  was  sufficient  to 
take  the  case  out  of  the  statute  of  limita- 
tions. The  circumstances  under  which 
the  acceptance  was  given,  were  such  as  to 
show  tha;t  the  payment  was  made  as  a 
part  payment  of  the  whole  amount  due, 
so  as  to  raise  the  implication  of  a  fresh 
promise,  and  therefore,  to  be  an  an- 
swer to  the  defence  of  the  statute 
of  limitations,  if  the  part  paj'ment  by  bill 
were  a  part  payment  within  the  9  Geo.  4, 
c.  14.  It  was  said,  on  the  part  of  the  de- 
fendant, and  we  think  correctly,  that  we 
ought  to  assume  that  the  payment  in 
question  was  not  an  absolute  payment  in 
satisfaction,  so  as  to  be  a  discharge  if  the 
bill  were  dishonored.  If  the  payment  had 
been  one  of  absolute  satisfaction,  no  ques- 
tion could  have  arisen ;  and  we  have, 
therefore,  to  consider  whether  the  payment 
in  the  usual  manner  in  which  bills  of  ex- 
change are  given  and  taken  in  payment 
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is  a  payment  within  the  proviso  of  the  9 
Geo.  4,  c.  14,  by  which  the  effect  of  part 
payment  is  preserved.  The  counsel  for 
the  defendant  referred  us  to  the  case  of 
Gowan  v.  Forster,  3  B.  &  Ad.  507,  where 
a  doubt  was  expressed  as  to  whether  the 
dravring  of  a  bill  was  a  sufficient  acknowl- 
edgment, within  the  9  Geo.  4,  c.  14,  and 
to  the  case  of  Foster  r.  Dawbcr,  6  Exch. 
839,  whore  the  Court  of  Exchequer 
thought  that  under  the  circumstances  no 
promise  to  pay  any  balance  could  be  im- 
plied in  the  particular  case ;  but  there  is 
nothing  to  show  that  they  thought  that 
a  part  payment  by  bill,  might  not  be  an 
acknowledgment,  to  take  tlie  case  out  of 
the  statute  of  limitations,  as  to  the  re- 
mainder. On  tlie  other  hand,  in  the  case 
of  Irv'ing  v.  Veitch,  3  M.  &  W.  90,  the 
expressions  used  by  the  learned  barons 
lead  us  to  suppose  that  they  thought  such 
part  payment  by  bill  sufficient.  In  both 
Gowan  V.  Forster,  and  Irving  v.  Veitch,  it 
was  unnecessary  to  determine  the  point 
now  in  question,  as  the  courts  most  prop- 
erly held  that  the  acknowledgment,  if  any, 
was  at  the  time  of  delivering  the  bills  in 
part  payment,  and  not  at  their  subsequent 
payment  by  the  parties  on  whom  the  bills 
in  those  cases  were  drawn.  At  the  trial, 
in  the  present  case,  the  Lord  Chief  Justice 
of  the  Common  Pleas  held,  that  the  part 
payment  was  sufficient  to  take  the  case 
out  of  the  statute  of  limitations,  and  we 
entirely  concur  in  that  ruling.  Before  the 
statute  9  Geo.  4,  such  a  part  payment  was 
clearly  sufficient  to  take  the  case  out  of 
the  statute  of  limitations,  as  amounting  to 
an  acknowledgment  of  the  balance  being 
due;  and  the  real  question  is,  whether 
such  payment  by  bill,  though  not  received, 
in  absolute  satisfaction,  is  not  a  payment 
within  the  proviso  in  that  statute.  The 
effect  of  giving  a  bill  of  exchange  on  ac- 
count of  a  debt  is  laid  down  by  Maule,  J.,, 
in  the  recent  case  of  Belshaw  v.  Bush,  11 
C.  B.  191,  approving  the  doctrine  of  the- 
Court  of  Exchequer,  in  Griffiths  t).  Owen, 
13  M.  &  W.  58,  and  o{  Alderson,  B.,  in 
James  v.  Williams,  13  M.  &  W.  833.  In 
all  those  authorities  such  a  delivery  of  a 
bill  is  laid  down  as  a  conditional  payment. 
We  do  not  see  why  its  immediate  opera- 
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must,  however,  be  certain,  that  payment  is  made  only  as  a  part 
of  a  larger  debt ;  for  in  the  *absence  of  conclusive  testimony,  it 
will  not  be  deemed  an  admission  of  any  more  debt  than  it 
pays,  (to) 


tion,  as  an  acknowledgment  of  the  balance 
of  the  demand  being  due,  is  at  all  affected 
by  its  operation  as  a  payment  being  liable 
to  be  defeated  at  a  future  time.  The  stat- 
utes intending  to  make  a  distinction  Iie- 
tween  mere  acknowledgments,  by  word  of 
mouth,  and  acknowledgments  proved  by 
the  act  of  payment,  it  surely  cannot  be 
material  whether  such  payment  may 
afterwards  be  avoided  by  the  tiling  paid 
turning  out  to  be  worthless.  The  inten- 
tion and  the  act  by  which  it  is  evinced  re- 
main the  same.  \Vc  think  that  the  word 
'payment'  must  be  taken  to  be  used  by 
the  legislature  in  a  popular  sense,  and  in  a 
sense  large  enough  to  include  the  species 
of  payment  in  question  ;  and  we  should 
think  the  acknowledgment  of  liability  as 
to  the  remainder  of  the  debt  not  at  all 
altered  by  the  fact  of  the  notes,  by  which 
it  was  paid,  turning  out  to  be  forged,  or 
of  the  coin  ttu'ning  out  to  be  counterfeit. 
In  all  these  cases,  the  force  of  the  ac- 
knowledgment is  the  same,  and  the  pay- 
ment is,  we  think,  a  sufficient  payment 
within  the  words  of  the  9  Geo.  4.  In 
Maillard  v.  The  Duke  of  Argylo,  6  M.  & 
Gr.  40,  the  Court  of  Common  Pleas  dis- 
tinctly held,  that  the  word  '  payment,'  as 
applicable  to  a  transaction  of  this  kind, 
even  when  used  in  a  plea,  did  not  mean 
payment  in  satisfaction,  but  might  be 
treated  as  used  in  its  popular  sense  ;  and 
Maule,  J.,  in  that  case,  says,  'that  "  pay- 
ment" is  not  a  technical  word ;  it  has 
been  imported  into  law  proceedings  from 
the  exchange,  and  not  from  la^v  treatises.' 
When  you  speak  of  paying  by  cash,  that 
means  in  satisfaction,  but  when  by  bill, 
that  does  not  import  satisfaction  unless 
the  bill  is  ultimately  taken  up.  In  Bcl- 
shaw  ('.  Bush,  the  Lord  Chief  Justice  of 
the  Common  Pleas,  in  speaking  of  a  trans- 
action of  this  nature,  says  :  '  The  real  an- 
swer is,  that  upon  this  record  you  have 
been  paid  your  debt ; '  and  in  the  very 
report  now  before  us,  the  learned  Lord 
Chief  Justice  calls  the  present  transaction 
a  part  payment.  In  mercantile  transac- 
tions, nothing  is  more  usual  than  to  stipu- 
late for  a  payment  by  bills,  where  there  is 
no  intention  of  their  being  taken  in  abso- 
lute satisfaction.  "We  arc  satisfied  that  a 
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transaction  of  this  nature  is  properly  de- 
scribed by  the  word  '  payment,'  and  that 
it  is  clearly  within  the  class  of  acknowl- 
edgments intended  to  be  unaffected  by  the 
statute  ;  and  we  are  satisfied  that  there  is 
no  reason  whatever  to  i-ostrict  the  expres- 
sion in  the  statute  to  that  species  of  pay- 
ment which  imports  a  final  satisfaction. 
The  defendant's  case,  which  rested  en- 
tirely on  the  proviso  in  the  9  Geo.  4,  being 
so  restricted,  ^therefore  fails  in  its  founda- 
tion ;  and  we  thinli  that  where  a  bill  of 
exchange  has  been  so  delivered  in  pay- 
ment, on  account  of  the  debt,  as  to  raise 
an  implication  of  a  promise  to  pay  the 
balance,  the  statute  of  limitations  is  an- 
swered, as  from  the  time  of  such  delivery, 
whatever  aftcnvards  takes  place  as  to  the 
bUl." 

{iv]  Tippets  V.  Heane,  1  Cr.  M.  &  Eos. 
252.  This  was  an  action  of  assumpsit,  for 
meat,  lodging,  &c.,  furnished  by  the  plain- 
tiff for  the  defendant's  son.  The  defend- 
ant pleaded  the  general  issue.  At  the 
trial,  before  Yanghan,  B.,  the  plaiutitf,  to 
take  the  case  out  of  the  statute,  ]jro\  cd  by 
one  A  B  that  ho  had  paid  10/.  to  the 
plaintiff,  by  the  direction  of  the  defendant, 
in  the  year  1829  ;  but  he  could  not  speak 
to  the  account  on  which  it  was  paid,  or 
give  any  evidence  beyond  the  mere  fact  of 
having  paid  the  money  by  the  defendant's 
direction.  The  learned  Baron  left  it  to 
the  jury  to  say,  whether  the  \0l.  was  paid 
on  account  of  the  debt  in  question ;  and 
observed  to  them  that  no  other  account 
was  proved  to  have  existed  between  the 
parties.  The  jury  having  found  a  ^■erdict 
for  the  plaintiff,  the  Court  of  Exchequer 
granted  a  new  trial,  on  the  ground  that 
there  was  no  sufficient  evidence  of  part 
payment  to  go  to  the  jury.  And  Parke, 
B.,  said :  "  In  order  to  take  a  case  out  of 
the  statute  of  limitations,  by  a  pai-t  pay- 
ment, it  must  appear,  in  the  first  place, 
that  the  payment  was  made  on  account  of 
a  debt.  That  was  left  in  ambiguity  in  the 
present  case.  Secondly,  it  must  appear 
that  the  payment  was  made  on  account  of 
the  debt  for  whicli  the  action  is  brought. 
Here,  the  evidence  does  not  show  any 
particular  account,  to  which  the  payment 
was  applicable.     The  jury  seem  to'  have 
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*If,  therefore,  a  debtor  owes  his  creditor  several  debts,  some  of 
which  are  barred  by  the  statute  of  limitations,  and  some  are  not, 
and  pays  a  sum  without  appropriating  it  to  any  particular  debt, 
the  creditor  cannot  appropriate  the  sum.  so  paid  to  the  debts 
that  are  barred,  and  thereby  take  them  out  of  the  operation  of 
the  statute,  {x)  And  it  seems,  that  if  there  are  two  clear  and 
undisputed  debts,  both  of  which  are  ban-ed  by  the  statute,  and 
money  is  paid,  but  not  appropriated  to  either  debt  by  the 
debtor,  the  creditor  cannot  appropriate  the  payment,  and  thereby 
take  the  debt  to  which  he  applies  it  out  of  the  statute,  (y)  But 
if  one  of  the  debts  is  admitted,  the  jury  may  apply  the  payment 
to  that  debt,  rather  than  to  those  which  are  disputed,  (z)  If, 
however,  money  be  paid,  and  there  is  with  it  an  acknowledg- 
ment of  further  debt,  and  the  debtor  owes  but  one  debt  to  the 
creditor,  the  payment  will  be  applied  to  that  debt,  without 
words  of  appropriation  by  the  debtor,  (a)  But  if  payment  be 
made,  and  with  it  words  of  denial  or  refusal  as  to  the  debt,  or 
the  residue  of  it,  are  used,  this  does  not  take  the  debt  out  of  the 
statute,  (b)  If  the  debt  consists  of  principal  and  interest,  a  pay- 
ment on  accourft  of  either  will  take  the  whole  residue  of  both 
out  of  the  statute,  (c)     If  there  be  mutual  accounts,  and  a  bal- 


considered  it  as  a  payment  of  part  of  the  Wainman  v.  Kynman,  1  Exch.  118; 
debt  in  question  ;  and,  perhaps,  as  there  Davies  v.  Edwards,  7  id.  22  ;  Smith  v. 
was  no  other  account  found  to  have  been  Westmoreland,  12  Sm.  &  Marsh.  663  ; 
in  exi.stence  between  the  parties,  they  McCullough  v.  Henderson,  24  Mississippi, 
might  be  wan-anted  in  so  doing.  But  the  92  ;  Alston  v.  State  Bank,  4  Eng.  (Ark.) 
case  must  go  further ;  for  it  is  necessary,  455  ;  State  Bank  ;;.  Wooddy,  5  id.  6.38 ; 
in  the  third  place,  to  show  that  the  pay-  Wood  v.  Wylds,  6  id.  754;  Arnold  v. 
ment  was  made  as  part  payment  of  a  Downing,  H  Barb.  554;  Hodge  v.  Man- 
greater  debt,  because  the  principle  upon  ley,  25  Verm.  216. 

which  a  part  payment  takes  a  case  out  of  (x)  Mills  v.  Fowkes,  5  Bing.  N.  C.  455. 

the  statute  is,  that  it  admits  a  greater  debt  Nash  i-.  Hodgson,  31  E.  L.  &E.  555.  But 

to  be  due  at  the  time  of  the  part  payment,  see  Ayer  v.  Hawkins,  19  Venn.  26.     And 

Unless  it  amounts  to.  an  admission  that  see  ante,  p.  141,  n.  (A). 

more  is  due,  it  cannot  operate  as  an  ad-  (y)  Burni-.  Boulton,  2  C.  B.476.     And 

mission  of  any  still  existing  debt.    Unless  see  State  Bank  v.  Wooddy,  5  Eng.  638 ; 

then,  in  the  present  case,  it  could  be  col-  Wood  v.  Wylds,  6  id.  754.    See  also.  Pond 

lected  that  the  payment  was  in  part  of  a  o.  Williams,  1  Gray,  630. 

greater  debt,  the  statute  was  a  bar,  and  (z)  Burn  v.  Boulton,  2  C.  B.  476. 

there  being  no  evidence  from  which  a  jury  (a)  Evans  v.  Davies,  4  Ad.  &  El.  840. 

were  warranted  in  coming  to  such  a  con-  (b)  Wainman  v.  Kynman,  1  Exch.  118. 

elusion,  the  present  rule  must  be  made  (c)   Parsonage   Eund    u.    Osgood,    21 

absolute."    And  see  to  the  same  effect,  Maine,    176;    Bealey    v.    Greenslade,   2 

Linsell   v.   Bonsor,  2   Bing.  N.  C.  241  ;  Tyrwh.  121  ;  2  Cr.  &  Jer.  61  ;  Sanford  v. 

Waters  ;;.  Tompkins,  2   Cr.  M.  ^  Eos.  Hayes,  19  Conn.  591  ;  Br.adiield  v.  Tup- 

726 ;  Waugh  v.  Cope,  6  M.  &  W.  824 ;  per,  7  E.  L.  &  E.  541. 
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That  nothing  herein  con- 


ance  be  struck,  it  has  been  held  that  this  converts  the  items 
allowed  into  a  part  payment,  to  take  the  case  out  of  the  stat- 
ute, (d)  And  a  payment,  by  the  debtor  for  the  creditor,  'and 
at  his  request,  or  to  one  whom  the  creditor  owes,  has  the  same 
effect  as  a  payment  to  him.  (e) 

Lord  Tenterden's  act  provides 
tained  shall  alter,  or  take  away,  or  lessen  the  effect  of  any  pay- 
ment of  any  principal  or  interest  made  by  any  person."  Hence, 
it  leaves  the  fact  of  part  payment  to  operate  as  before  ;  but  an 
interesting  question  has  arisen,  whether  the  preceding  clause  of 
the  act,  which  requires  that  the  new  promise  or  acknowledg- 
ment shall  be  in  writing,  requires,  by  construction  or  implica- 
tion, that  aa  admission  or  acknowledgment  of  part  payment 
shall  be  proved  or  verified  by  writing.  The  tendency  of  the 
English  decisions,  for  some  time,  was  to  require  this ;  (/)  but 
when  the  question  arose  in  this  country,  it  was  held  that  the 
statute  should  be  construed  as  leaving  the  matter  of  part  pay- 
ment where  it  was  before,  both  as  to  the  evidence  of  it,  and  as 
to  its  effect,  (g)     And  the  same  view  has  recently  been  adopted 


(d)  Thus,  in  Ashby  v.  James,  11  M.  & 
&  W.  542,  it  was  held  that,  where  A  has 
an  account  against  B,  some  of  the  items 
of  which  are  more  than  six  years  old,  and 
B  has  a  cross  account  against  A,  and  they 
meet  and  go  through  both  accounts,  and 
a  balance  is  struck  in  A's  favor,  this 
amounts  to  an  agreement  to  set  off  B's 
claim  against  tlie  earlier  items  of  A's,  out 
of  which  arises  a  new  consideration  for  the 
payment  of  the  balance,  and  takes  the 
case  out  of  the  operation  of  the  statute  of 
Imiitations,  notwithstanding  the  provis- 
ions of  Lord  Ti'nteirhn's  act.  And  Lord 
Abimjer  said  :  **  I  think  Lord  Tiiufi^rdi-n  's 
act  does  not  apply  at  all  to  the  fact  of  an 
account  stated,  where  there  are  items  on 
both  sides."  [His  Lordsliip  read  the 
act.]  "  This  is  not  an  acknowledgment 
or  promise  by  words  only ;  it  is  a  transac- 
tion between  tlie  parties,  whereby  they 
agree  to  the  appropriation  of  items  on 
the  one  side,  item  by  item  to  the  sat- 
faction,  pro  tanto,  of  the  account  on  the 
other  side.  The  act  never  intended  to 
prevent  parties  from  making  such  an  ap- 
propriation." And  Alderson,  B,,  said; 
"  The  courts  have  never  laid  it  down  that 
an  actual  statement  of  a  mutual  account 
will  not  take  the  case  out  of  the  statute  of 
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limitations.  They  have  indeed  determined 
that  a  mere  parol  statement  of,  and  prom- 
ise to  pay,  an  existing  debt,  will  not  have 
that  effect ;  because  to  hold  otherwise 
would  be  to  repeal  the  statute.  The 
tmth  is,  that  the  going  through  an  account, 
with  items  on  both  sides,  and  striking  a 
balance,  converts  the  set-ojfmto  payments  ; 
the  going  through  .an  account  where  there 
are  items  on  one  side  only,  as  was  the  case 
in  Smith  v.  Forty,  4  C.  &P.  126,  does 
not  alter  the  situation  of  the  parties  at  all, 
or  constitute  any  new  consideration.  Here 
the  striking  of  a  balance  between  the  par- 
ties is  evidence  of  an  agreement  that  the 
items  of  the  defendant's  account  shall  be 
set  off,  against  the  earlier  items  of  the 
pl.aintifif's,  leaving  flic  case  unaffected 
either  by  the  statute  of  limitations  or  the 
set-off."  And  see  Worthington  v.  Grims- 
ditch,  7  Q.  B.  479. 

(c)  Wortliington  v.  Grimsditch,  7  Q.  B. 
479. 

(/)  See  Willis  v.  Newham,  3  Y.  &  Jer. 
518;  Waters  v.  Tompkins,  2  Cr.  M.  & 
Ros.  723;  Bayley  v.  Ashton,  12  Ad.  & 
El.  493  ;  Maghce  r.  O'Neil,  7  M.  &  W. 
531  ;  Eastwood  v.  Saville,  9  id.  615. 

ig)  See  Williams  v.  Gridley,  9  Met.  482 ; 
Sibley  V.  Lumbert,  30  Maine,  253. 
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in  England,  in  the  Exchequer  Chamber,  (h)     It  has  been  held, 


(A)  Cleave  v.  Jones,  6  Kxch.  573.  This 
was  an  action  on  a  promissory  note,  for 
.£350,  witli  interest.  Tlie  defendant 
pleaded  the  statute  of  limitations.  At 
tlie  trial,  the  only  evidence  given  by  the 
plaintiff  to  take  the  case  out  of  the  statute 
was  the  following  unsigned  entry  in  a  book 
of  the  defendant,  and  in  her  handwriting : 
"1843.  Cleave's  interest  on  £350,  £17 
10s."  Held,  in  the  TSxchequer  Chamber, 
reversing  the  judgment  of  the  court  below, 
that  this  was  sufficient  evidence  of  pay- 
ment of  interest  to  the  plaintiff  to  take  the 
case  out  of  the  statute  of  limitations. 
And  Lord  Campbell,  in  delivering  the 
judgment  of  the  court,  said :  "  The  time 
has  come  when  Willis  v.  Newham,  having 
been  brought  before  a  court  of  error,  must 
be  overruled .  The  question  on  this  rec- 
ord is,  whether  an  entry  in  an  account- 
book  of  the  defendant,  in  her  handwrit- 
ing, by  which  there  is  a  statement  that 
she  has  within  six  years  paid  interest  upon 
the  promissory  note  on  which  the  action  is 
brought,  is  evidence  for  the  jury  to  take 
the  caseout  of  the  statute  of  limitations. 
It  was  held  by  the  learned  Judge  who 
tried  this  case,  in  deference  to  that  decis- 
ion, that  it  was  not.  We  are  to  determine 
that  question.  If  Willis  !>.  Newham  was 
well  decided,  the  learned  Judge  was  fully 
justified  in  saying  that  the  entry  was  not 
evidence  to  go  to  the  jury ;  for  this  very  case 
is  put  in  Willis  v.  Newham,  and  it  is  there 
asked,  whether  such  an  acknowledgment 
would  be  sufficient ;  and^he  learned  Baron 
who  delivered  the  judgment  of  the  court, 
answers  '  no ;  because  the  act  says,  the 
defendant  shall  not  he  charged  except  by 
an  acknowledgment  in  writing,  signed  by 
him.'  Does  the  act  say  so  or  not?  In 
our  opinion  the  act  says  no  such  thing  ; 
and  we  cannot  extend  the  provisions  of  the 
statute  fi'om  a  desire  to  prevent  mischief 
in  consimili  casu.  The  preamble  of  the  9 
Geo.  4,  c.  14,  recites  that  '  questions  have 
arisen  as  to  the  proof  and  effect  of  ac- 
knowledgments and  promises  offered  in 
evidence  for  the  purpose  of  taking  the 
case  out  of  the  operation  of  the  statute  of 
limitations ; '  and  the  statute  then  goes  on 
to  legislate  so  as  to  guard  against  such 
questions  aftei-wards  arising.  Before  this 
statute  passed,  according  to  the  construc- 
tion of  the  21  Jac.  1,  c.  16,  three  modes 
were  in  practice  to  take  a  case  out  of  the 
operation  of  that  statute :  first,  an  ac- 
knowledgment by  words  only  ;  secondly, 
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a  promise  by  words  only;  and  thirdly, 
part  payment  of  principal  or  interest. 
Lot  us  then  see  whether  the  9  Geo.  4,  c. 
14,  does  not  confine  itself  to  the  two  first, 
leaving  the  third  precisely  as  it  was 
before  that  statute  passed.  The  words 
are,  'that  in  actions  of  debt,  &c.,  no 
acknowledgment  or  promise,  by  words 
only,  shall  be  deemed  sufficient  evidence 
of  anew  or  continuing  contract,'  to  take 
the  case  out  of  the  statute,  '  unless  such 
acknowledgment  or  promise  shall  be  made 
or  contained  by  or  in  some  writing,  to 
be  signed  by  the  party  chargeable  thereby.' 
Does  that  lessen  the  effect  of  the  proof 
of  payment  of  principal  orinterest-1  It 
does  not  ;  but  is  confined  to  acknowledg- 
ments or  promises  by  words  only ;  and 
part  payment  of  principal  or  interest  is 
not  an  acknowledgment  by  words,  but  by 
cond  uct.  If  the  statute  had  stopped  there, 
it  would  not  have  met  the  case  of  part 
payment ;  but  to  guard  against  all  danger 
of  such  a  construction  being  put  upon  it, 
there  is  a  proviso  in  express  terms,  '  that 
nothing  herein  contained  shall  alter,  or 
take  away,  or  lessen  the  effect  of  any  pay- 
ment of  principal  or  interest,'  &c.  Does 
not  that  leave  the  effect  and  proof  of  pay- 
ment exactly  as  it  was  before  the  statute 
passed  1  With  deference  to  the  Court  of 
Exchequer,  1  tliink  it  does.  That  con- 
struction of  the  statute  seems  so  plain, 
that  it  cannot  be  strengthened  by  further 
observation.  If  we  say,  as  we  feel  bound  to 
do,  that  Willis  i\  Newham  was  improperly 
decided,  we  must  return  to  the  true  con- 
struction of  the  statute,  and  hold  that  the 
evidence  rejected  ought  to  have  been  sub- 
mitted to  the  jurv.  It  would  indeed  be 
strange  if  Lord  Tenterden  had  introduced, 
or  the  legislature  had  passed,  an  act  to  ex- 
clude evidence  such  as  this,  so  likely  to 
occur  in  the  common  com-se  of  business, 
and  which  is  not  open  to  fabrication, 
like  a  mere  promise  or  acknowledgment 
by  words,  and,  being  litera  scripta,  cannot 
deceive.  It  is  said  that  the  effect  of  our 
decision  will  be  to  let  in  verbal  evidence 
of  payment ;  but  the  legislature  must  have 
thought  that  more  mischief  would  arise 
from  excluding  than  admitting  it ;  other- 
wise they  would  have  provided  for  this 
case,  as  well  as  that  of  a  mere  promise  or 
acknowledgment  by  words  only.  For 
these  reasons  we  are  of  opinion  that  a  ve- 
nire de  novo  ought  to  be  awarded."  And 
see  Nash  v.  Hodgson,  31  E.  L.  &  E.  555. 
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in  England,  that  the  written  *acknowledgment  which  the  stat- 
ute requires,  must  have  the  actual  signature  of  the  party  him- 
self, that  of  his  agent  not  *being  sufRcient.  (i)  We  are  not 
aware  that  this  question  has  arisen  in  this  country. 


SECTION    IV. 

OF   NEW    PROMISES   AND    PART    PAYMENTS    BY    ONE  OE  SEVERAL   JOINT 

DEBTORS. 

There  has  been  some  conflict,  and  some  change  in  the  law, 
as  to  the  effect  of  the  acknowledgment,  part  payment,  or  new 
promise,  of  one  of  two  or  more  joint  debtors.  And  it  is  obvi- 
ous that  this  must  depend  mainly  upon  the  question  whether 
the  statute  is  viewed  as  one  of  repose,  or  one  of  presumption. 
If  the  latter  is  the  true  construction  of  the  statute,  as  there  is 
no  reason  why  one  of  two  joint  debtors,  as  for  example,  one  of 
two  who  were  partners  in  a  firm  that  has  been  dissolved,  should 
not  know  perfectly  well  whether  the  debt  exists  or  not ;  and  as 
there  is  a  community  of  interest  between  him  and  the  other 
joint  debtors,  and  it  may  be  supposed  he  would  make  no  ac- 
knowledgment adverse  to  his  own  interest,  if  it  were  not  true, 
rit  would  follow  that  the  acknowledgment  of  one  that  it  does 
•exist,  ought  to  bind  all.  But  if  the  statute  gives  its  protection 
on  the  ground  that  the  debt  is  either  paid,  or,  if  unpaid,  shall 
not,  atid  ought  not,  to  be  demanded,  it  is  obvious  that  the  ac- 
rknowledgment  by  one  debtor  of  the  non-payment  of  the  debt  is 
not  enough.  He  may  bind  himself  by  his  acknowledgment  or 
promise,  if  he  choose  to  do  so,  but  cannot  bind  the  other  party, 
.unless  he  has  authority  to  do  so.  And  this  we  take  to  be  the 
-true  test  and  measure  of  the  effect  of  an  acknowledgment  by 
tone  of  many  joint  debtors.  If  he  that  makes  the  acknowledg- 
ment had  full  authority  to  bind  the  others  by  an  original  prom- 
ise, growing  out  of  an  entirely  new  transaction,  as  one  partner 
in  an  existing  firm  has  to  bind  the  others,  then  the  acknowledg- 

(i)  Hyde  v.  Johnson,  3  Scott,  289. 
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ment,  if  otherwise  sufficient,  may  bind  all,  as  the  new  promise 
of  all ;  but  not  where  this  authority  is  wanting. 

*We  cannot,  however,  assert  that  the  view  above  presented  is 
fully  sustained  by  authority,  although  we  think  it  not  only  de- 
ducible  from  the  reason  of  the  law,  but  sustained  by  modern 
adjudication,  so  far,  at  least,  as  to  show  that  the  tendency  of 
authority  is  in  this  direction  (j)     Nevertheless,  *our  notes  will 


(j)  It  was  decided  in  Whitcomb  v. 
Whiting,  2  Doug.  652,  that  an  acknowl- 
edgment, new  promise,  or  part  payment, 
by  one  of  several  joint  debtors,  would 
take  the  case  out  of  the  statute  of  limitar 
tions  as  to  all.  That  was  an  action  on  a 
joint  and  several  promissory  note  executed 
by  the  defendant  and  three  others.  The 
plaintiff  having  proved  payment,  by  one 
of  the  other  three,  of  interest  on  the  note 
and  part  of  the  principal,  within  six 
years,  it  was  hdd  that  this  was  sufficient  to 
take  the  case  out  of  the  statute  as  to  the 
defendant.  And  Lord  Mansfield  said : 
"  Payment  by  one  is  payment  for  all,  the 
one  acting  virtually  as  agent  for  the  rest ; 
and  in  the  same  manner,  an  admission  by 
one  is  an  admission  by  all ;  and  the  law 
raises  the  promise  to  pay,  when  the  debt 
is  admitted  to  be  due."  And  Willes,  J., 
said :  "  The  defendant  has  had  'the  ad- 
vantage of  the  partial  payment,  and 
therefore,  must  be  bound  by  it."  It  would 
seem  that  the  court  proceeded  partly  upon 
the  then  prevalent  view  that  the  statutory 
bar  was  founded  on  a  presumption  of  pay- 
ment, and  partly  upon  the  ground  that  one 
joint  debtor,  in  making  a  new  promise,  or 
acknowledgment,  or  part  payment,  acts  in 
his  own  behalf,  and  also  as  agent  for  the 
rest.  The  first  ground,  as  we  have  ah"eady 
seen,  no  longer  exists.  And  as  to  the 
second,  it  would  be  difficult  to  maintain 
upon  principle  that  any  such  agency  ex- 
ists. This  decision,  however,  though  at 
times  doubted  (see  Brandram  v.  Wharton, 
1  B.  &  Aid.  463;  Atkins  v.  Tredgold,  2 
B.  &  Cr.  23),  has  maintained  its  ground 
in  England,  and  is  now  regarded  there  as 
sound  law.  See  Perham  .v.  Raynal,  2 
Bing.  306  ;  Burleigh  v.  Stott,  8  B.  &  Cr. 
36 ;  Pease  v.  Hirst,  10  id.  122  ;  Wyatt  v. 
Hodson,  8  Bing.  309 ;  Manderston  v. 
Kobertson,  4  M.  &  Eyl.  440  ;  Channell  v. 
Ditchbilm,  5  M.  &  W.  494.  In  this  last 
case  it  was  held  that  payment  of  interest, 
by  one  of  the  makers  of  a  joint  and  sev- 
eral promissory  note,  though  made  more 


than  six  yeai's  after  it  became  due,  is  suf- 
ficient to  take  the  case  out  of  the  statute 
of  limitations,  as  against  the  other  maker. 
And  Parke,  B.,  said :  "  The  question  in 
this  case  was,  whether  payment  of  interest 
by  one  of  two  makers  of  a  promissory 
note,  made  after  the  lapse  of  six  years 
from  the  time  when  the  note  became  due, 
took  the  case  out  of  the  statute  of  limita^ 
tions  with  regard  to  the  other  co-maker. 
Mr.  Piatt  relied  upon  the  case  of  Atkins 
I'.  Tredgold,  arid  Slater  v.  Lawson,  as 
making  a  distinction,  and  throwing  a- 
doubt  upon  the  old  case  of  Whitcomb  v. 
Whiting,  which  decided  that  one  of  two 
joint  makers  of  a  promissory  note  might, 
by  acknowledgment  or  part  payment,  take 
the  case  out  of  the  statute,  as  against  the 
other.  After  those  two  cases,  undoubt- 
edly some  degree  of  doubt  might  fairly 
exist  as  to  the  propriety  of  the  decision  in 
Whitcomb  v.  Whiting ;  and  it  does  seem 
a  strange  thing  to  say,  that  where  a  per- 
son has  entered  into  a  joint  and  several 
promissory  note  with  another  person,  he 
thereby  makes  that  other  his  agent,  with 
authority,  by  acknowledgment  or  payment 
of  interest,  to  enter  into  a  new  contract 
for  him.  But  since  the  decisions  in  At- 
kins V.  Tredgold  and  Slater  o.  Lawson, 
the  Court  of  King's  Bench  have  twice  de- 
cided that  payment  by  one  of  two  joint 
makers  of  a  promissory  note,  is  sufficient 
to  take  the  case  out  of  the  statute,  as 
against  the  other.  The  first  of  these  cases 
was  that  of  Burleigh  v.  Stott,  where  the 
defendant  was  sued  as  the  joint  and  sev- 
eral maker  of  a  promissory  note ;  and 
there  the  court  held  that  payment  of  inter- 
est by  the  other  joint  maker  was  enough 
to  take  the  case  out  of  the  statute,  as 
against  the  defendant ;  and  that  it  was  to 
be  considered  as  a  promise  by  botli,  so  as 
to  make  both  liable  And  since  the  de- 
cision in  that  ease,  the  Court  of  King's 
Bench  have  come  to  the  same  conclusion, 
in  the  case  of  Manderston  v.  Robertson, 
which  was  argued  on  the  22d  of  May, 
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show,  that  in  some  cases,  a  part  payment  has  "barred  the  statute, 


1829.  I  have  discovered  my  paper  book 
in  that  case,  which,  it  appears  was  argued 
by  Wi-.  Piatt  himself ;  and  the  court  de- 
cided there,  that  an  account  stated  by  one 
of  tlie  makers  of  a  joint  note,  and  part 
payment  of  tlie  account,  took  the  case  out 
of  the  statute  as  to  tlie  other ;  thus  con- 
firminn-  the  authority  of  Burleigh  v.  Stott. 
Then  Mr.  Piatt  relies  upon  the  distinction 
in  this  case,  that  tlie  payment  was  made 
after  the  statute  had  run,  and  which  was 
pointed  out  by  Mr.  Justice  Bnijlei/  as  one 
of  the  mounds  on  which  he  distinguished 
the  case  of  Atkins  r.  Trcdgold,  from 
Whitcomb  v.  Whiting ;  that  there  the 
statute  had  attached,  and  that  its  opera- 
tion could  not  be  affected  by  any  act  of 
future  payment.  But  I  find  that  in  Mand- 
crsion  V.  Ivuiicrtsoii,  the  note  was  dated 
the  9th  of  July,  1817,  and  an  account  was 
furnished  by  one  of  tlie  joint  makers,  on 
the  1st  of  June,  1825,  to  the  payee,  tak- 
» ing  credit  to  himself  for  payments  of  inter- 
est after  the  ^ix  years  had  elapsed,  but  not 
bcfiirc  ;  and  it  was  held  that  this  was  suf- 
ficient to  take  the  case  out  of  the  statute, 
as  against  the  other  maker.  There  the 
payment  was  after  the  six  years  had 
eUipsed,  and  yet  it  was  held  sufficient. 
The  result  is,  that  we  must  consider  the 
case  of  Whitcomb  c.  Wliiting  as  good 
law."  Whitcomb  ?>.  Whiting  has  been 
followed  also  substantially  in  Massachu- 
setts. Hunt  V.  Bridgham,  2  I'ick.  581 ; 
White  r.  Hale,  3  id.  291  ;  Frye  v.  Barker, 
4  id.  382  ;  Sioounicy  r.  Drury,  14  id.  387. 
And  in  Maine,  Uctchell  v.  Heald,  7 
Grcenl.  26  ;  Grcenlcaf  i'.  Quincy,  3  Faiif. 
11;  Pike  v.  AVarrcn,  15  Maine,  390; 
Dinsmore  v.  Dinsmorc,  21  id.  433;  Sliep- 
ley  t.  Waterhouse,  22  id.  497.  But  .see 
infra,  n.  {cj).  And  in  Vennont,  Joslyn  i'. 
Smith,  13  Venn.  353  ;  \Vheelock  v.  Doo- 
little,  18  id.  440.  And  in  Connecticut, 
Bound  V.  Lathrop,  4  Conn.  336  ;  Coit  v. 
Tracy,  8  id.  268  ;  Austin  i-.  Bostwick,  9 
id.  496;  Clark  v.  Sigourney,  17  id.  511. 
And  perhaps  in  some  other  States.  See 
tlie  recent  cases  of  Zciit  r.  Heart,  8  Peiin, 
St.  337.  Tills  case  was  overmled,  how- 
ever, in  Coleman  u.  P(jbes,  22  Penn.  St. 
Rep.  156.  Goudy  c.  Gillam,  6  Rich.  28  ; 
Bowdre  r.  Hampton,  id.  208;  Tillinghast 
V.  Nourse,  14  Geo.  641.  But  in  the 
Su|jreme  Court  of  the  United  States,  in 
the  case  of  Bell  v.  Morrison,  1  Pet.  351, 
the  authoHty  of  Whitcomb  ;;.  Whiting 
was  repudiated.     It  is  true  that  the  new 
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promise  in  that  case  was  not  made  until 
the  debt  was  barred  by  the  statute ;  but 
there  is  much  reason  to  believe  that  the 
decision  of  the  court  would  have  been  the 
same,  if  the  promise  had  been  made  before 
the  debt  was  barred.  Story,  J.,  in  delivering 
the  opinion  of  the  court,  after  quoting  the 
language  of  Lord  Mansfield,  that  "pay- 
ment by  one  is  payment  for  all,  the  one 
acting  virtually  as  agent  for  the  rest ;  and 
in  the  same  manner  an  admission  by  one 
is  an  admission  by  all ;  and  the  law  raises 
the  promise  to  jiay,  when  the  debt  is  ad- 
mitted to  be  due ; "  says :  "  This  is  the 
whole  reasoning  reported  in  the  case,  and 
is  certainly  not  very  .satisfactory.  It  as- 
sumes that  one  party  who  has  authority 
to  discharge,  has  necessarily,  also,  author- 
ity to  charge  the  others ;  that  a  virtual 
agency  exists  in  each  joint  debtor  to  pay 
for  the  whole  ;  and  that  a  virtual  agency 
exists  by  analogy  to  charge  the  whole. 
Now,  this  very  position  constitutes  the 
matter  in  controversy.  It  is  true,  that  a 
payment  by  one  does  enure  for  the  benefit 
of  the  whole;  Imt  this  arises  not  so  much 
from  any  virtual  agency  for  the  whole,  as 
by  operation  of  law  ;  for  the  payment  ex- 
tinguishes the  debt ;  if  such  payment 
were  made  after  a  positive  refusal  or  pro- 
hibition of  the  other  joint  debtors,  it  would 
still  operate  as  an  extinguishment  of  the 
debt,  and  the  cicilitor  could  no  longer  sue 
them.  In  truth,  he  who  pays  a  joint  debt, 
pays  to  discharge  himself;  and  so  far  from 
binding  the  others  conclusively  by  his  act, 
as  virtually  theirs  also,  he  cannot  recover 
over  against  them,  in  contribution,  with- 
out such  payment  has  been  rightfully 
made,  and  ought  to  charge  thcni.  When 
the  statute  has  run  against  a  joint  debt,  the 
reasonable  presumption  is  that  it  is  no 
longer  a  subsisting  debt;  and,  therefore, 
there  is  no  ground  on  which  to  raise  a  vir- 
tual agency  to  pay  that  which  is  not  ad- 
mitted to  exist.  But,  if  this  were  not  so, 
still  there  is  a  great  difference  between 
creating  a  virtual  agency,  which  is  for  the 
benefit  of  all,  and  one  which  is  onerous 
and  prejudicial  to  all.  The  one  is  not  a 
natural  or  necessary  consequence  from  the 
other.  A  person  m.ay  well  authorize  the 
payment  of  a  debt  for  which  he  is  now 
liable ;  and  yet  refuse  to  authorize  a  charge, 
where  there  at  present  exists  no  legal  lia- 
bility to  pay.  Yet  if  the  principle  of 
Lord  Mansjidd  be  coiTcct,  the  acknowl- 
edgment of  one  joint  debtor  will  bind  all 
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and  revived  a  remedy  against  otiiers    who  *were  only   sure- 


the  rest,  even  though  they  should  have 
utterly  denied  the  debt  at  the  time  when 
such  acknowledgment  was  made."  And 
the  Court  of  Appeals  in  New  York,  in 
two  recent  cases,  have  established  the  law 
in  that  State,  in  entire  accordance  with 
the  view  stated  in  the  text.  The  first  of 
these  cases  is  Van  Keuren  v.  Pannelee,  2 
Comst.  523.  It  was  there  held  that,  after 
the  dissolution  of  the  partnership,  an  ac- 
knowledgment and  promise  to  pay,  made 
by  one  of  the  partners,  will  not  revive  a 
debt  against  the  firm  which  is  ban-ed  by 
the  statute  of  limitations.  The  decision, 
therefore,  went  no  farther  than  that  in 
Bell.  II.  MoiTison,  and  consequently  did 
not  cover  the  case  of  a  new  promise  or  ac- 
knowledgment made  before  the  debt  is 
baiTcd,  nor  determine  whether  there  is 
.  any  distinction  in  this  respect  between  a 
new  promise  or  acknowledgment  and  a 
part  payment.  After  this  case  was  decided, 
there  was  a  difference  of  opinion  in  the 
Supreme  Court,  upon  the  two  questions 
last  noticed.  See  Bogert  v.  Vermilya,  10 
Barb.  32 ;  Dunham  v.  Dodge,  id.  566 ; 
Eeid  V.  McNaughton,  15  id.  168.  But 
they  were  both  set  at  rest  by  the  Court  of 
Appeals  in  Shoemaker  v.  Benedict,  1  Ker- 
nan,  176.  It  was  there  hdd  that  pay- 
ments made  by  one  of  the  joint  and  sev- 
eral makers  of  a  promissory  note,  before 
an  action  upon  it  is  barred  by  the  statute 
of  limitations,  and  within  six  years  before 
suit  brought,  do  not  affect  the  defence  of 
the  statute  as  to  the  other.  And  Allen,  J., 
after  examining  the  case  of  Van  Keuren 
V.  Parmelee,  said,  "  Do  the  points  in 
which  this  case  differs  from  that  decided 
in  the  Court  of  Appeals,  take  it  without 
the  principles  decided,  and  without  the 
statute  of  limitations  ?  I  think  not. 
First :  One  point  of  difference  is,  that  in 
this  case  partial  payments,  and  not  a 
promise  or  naked  acknowledgment  of  the 
existence  of  the  debt,  are  relied  upon  to 
take  the  case  out  of  the  statute.  But  par- 
tial payments  are  only  available  as  facts 
from  which  an  admission  of  the  existence 
of  the  entire  debt  and  a  present  HabiUty  to 
pay  may  be  inferred.  As  a  fact  by  itself, 
a  payment  only  proves  the  existence  of 
the  debt,  to  tl\e  amount  paid,  but  from 
that  fact  courts  and  jtiries  have  infen'ed  a 
promise  to  pay  the  residue.  In  some 
cases  it  is  said  to  be  an  unequivocal  ad- 
mission of  the  existence  of  the  debt ;  and 
in  the  case  of  the  payment  of  money  as 


interest,  it  would  be  such  an  admission  in 
respect  to  the  principal  sum.  Again,  it  is 
said  to  be  a  more  reliable  circumstance 
than  a  naked  promise,  and  the  reason  as- 
signed is,  that  it  is  a  deliberative  act,  less 
liable  to  misconstruction  and  misstatement 
than  a  verbal  acknowledgment.  So  be  it. 
It  is  nevertheless  only  reliable  as  evidence 
of  a  promise,  or  from  which  a  promise 
may  be  implied.  Any  otlier  evidence 
which  establishes  such  promise  would  be 
equally  efficacious,  and  most  assuredly  a 
deliberate  written  acknowledgment  of  the 
existence  of  a  debt  and  promise  to  pay,  is 
of  as  high  a,  character  as  evidence  of  a 
partial  payment  to  defeat  the  statute  of 
limitations.  In  either  case  the  question 
is  as  to  the  weight  to  be  given  to  evidenee, 
and  if  a  new  promise  is  satisfactorily 
proved  in  either  method,  the  debt  is  re- 
newed. The  question  still  rccura,  who  is 
authorized  to  make  such  promise  ?  If 
one  joint  debtor  could  bind  his  co-debtors 
to  a  new  contract,  by  implication,  as  by  a 
payment  of  a  part  of  a  debt  for  which 
they  were  jointly  lialile,  he  could  do  it 
directly,  by  an  express  contract.  The  law 
will  hai'dly  be  charged  with  the  inconsist- 
ency of  authorizing  that  to  be  done  indi- 
rectly which  cannot  be  done  directly.  If 
one  debtor  could  bind  his  co-debtors  by  an 
unconditional  promise,  he  could  by  a  con- 
ditional promise,  and  a  man  might  find 
himself  a  party  to  a  contract  to  the  con- 
dition of  which  he  would  bo  a  stranger. 
Second':  Another  fact  relied  upon  to  dis- 
tinguish this  case  from  Van  Keuren  v. 
Parmelee  is,  that  th(j  payments  were  made 
before  the  statute  of  limitations  had  at- 
tached to  the  debt,  and  while  the  liability 
of  all  confessedly  existed.  In  some  eases 
in  Massachusetts,  this,  as  well  as  the  fact 
that  the  revival  or  continuance  of  the  debt 
was  effected  by  payment  from  which  a 
promise  was  implied  rather  than  by  ex- 
press promises,  were  commented  upon  by 
the  court  as  important  points.  But  I  do 
not  understand  that  the  cases  were  decided 
upon  the  ground  that  these  circumstances 
really  introduced  a  new  element  or  brought 
the  cases  within  a  different  principle.  The 
decisions,  in  truth,  were  based  upon  the 
authority  of  the  decisions  of  tlie  English 
courts,  and  prior  decisions  in  the  courts  of 
that  State.  That  a  promise  made  while 
the  statute  of  limitations  is  running,  is  to 
be  construed  and  acted  upon  in  the  same 
manner  as  if  made  after  the  statute  has 
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ties,  (k)  And  this  even  where  the  parties  were  bound  severally,  as 
well  as  jointly,  to  pay  the  debt,  and  the  action  is  brought  only 
against  hina  who  did  not  make  the  payment.  (I)  And  so  where 
there  were  several  securities  for  a  debt,  on  some  of  which  the 
debtor  was  liable  alone,  and  on  others  jointly,  a  payment  by  him 
"  on  account,"  without  specification  or  appropriation,  was  held 
to  revive  them  all.  (m)  And  such  payment,  by  a  joint  debtor, 
has  been  held  to  revive  the  debt  against  the  others,  although 
the  debtor  made  it  in  fraud  and  in  expectation  of  his  bank- 
ruptcy, (m) 


attacliL'il,  is  decided,  in  Dean  v.  Hewitt,  5 
Wuiiil.  i57,  and  Tompkins  v.  Brown,  1 
Dcnio,  247.  If  tlie  promise  is  conditional, 
tlft  condition  must  be  performed  before 
the  liability  attaches  so  as  to  authorize  an 
action.  It  does  not,  as  a  recognition  of 
the  existence  of  the  debt,  revive  it  abso- 
lutely from  the  time  of  the  conditional 
promise.  And  in  principle,  I  sec  not  why 
a  promise  made  before  the  statute  has  at- 
tached to  a  debt,  should  be  obligatory 
when  made  by  one  of  several  joint  debt- 
ors, when  it  would  not  be  obligatory  if 
made  after  the  action  was  ban-ed.  The 
statute  operates  upon  the  remedy.  The 
debt  always  exists.  An  action  brought 
after  the  lapse  of  six  years  upon  a  simple 
contract,  must  be  upon  the  new  promise, 
whether  the  promise  w:rs  before  or  after 
the  lapse  of  six  years,  express  or  implied, 
absolute  or  conditional.  The  same  autlior- 
ily  is  rciiuired  to  make  the  promise  before 
as  after  the  six  ycar.s  had  elapsed.  Can  it 
be  said  that  one  of  several  debtors  can,  on 
tlie  last  day  of  the  sixth  year,  by  a  pay- 
ment, small  or  largo,  or  by  a  new  promise, 
citlier  express  or  implied,  so  aifect  the 
rights  of  his  co-debtors  as  to  continue 
their  liaWlity  for  another  space  of  six 
years,  witliout  their  knowledge  or  assent, 
or  any  authority  from  them,  save  that  to 
be  implied  from  the  fact  that  they  are  at 
the  time  jointly  liable  upon  the  same  con- 
tract, and  yet  that,  on  the  very  next  day, 
without  any  act  of  the  parties,  such  author- 
ity ceases  to  exist  ■?  If  so,  I  am  unable 
to  discover  upon  what  principle.  And 
may  the  debt  be  thus  revived,  from  six 
years  to  six  years,  through  all  time,  or  if 
not,  what  limit  is  put  to  the  authority? 
If  any  agency  is  created,  it  continues  until 
revoked.  Tlie  decision  of  Van  Keuren  v. 
Farmelee,  is  upon  the  ground  that  no 
agency  ever  existed,  not  that  an  agency 
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once  existing  has  been  revoked."  The  law 
is  the  same  in  New  Hampshire.  Exeter 
Bank  v.  Sullivan,  6  N.  H.  124  ;  KcUey  v. 
Sanborn,  9  id.  46  ;  Whipple  v.  Stevens,  2 
Fost.  219.  And  in  Tennessee.  Belote  v. 
Wynne,  7  Ycrg.  534  ;  Muse  v.  Donelson, 
2  Humph.  166. 

(k)  Burleigh  v.  Stott,  8  B.  &  Cr.  36; 
Wyatt  V.  Hodson,  8  Bing.  309  ;  Sigour- 
ney  v.  Drury,  U.l'ick.  387. 

(1.)  AVhiteomb  v.  Whiting,  2  Doug.  652  ; 
Burleigh  v.  Stott,  8  B.  &  Cr.  36 ;  Chan- 
nell  I'.  Ditchburn,  5  M.  &  W.  494. 

(m)  Duwling  V.  Ford,  11  M.  &  W.  329. 
In  this  case,  one  Nodin  having  applied  to 
the  plaintiff  for  a  loan  of  £300  on  mort- 
gage, the  plaintiff,  doubting  the  sufficiency 
of  the  security,  refused  to  advance  it  with- 
out having,  in  addition,  a  joint  and  several 
promissory  note  for  £50,  from  Nodin  and 
the  defendant,  payable  on  demand.  The 
note  and  mortgage  were  accordingly  given, 
tlie  latter  containing  a  covenant  by  Nodin 
to  pay  the  sum  of  £300  and  interest  at  5 
per  cent.  Several  half  yearly  payments 
of  £7  10s.  each,  for  interest,  having  been 
made  by  Nodin*.  held,  in  an  action  against 
the  defendant  upon  the  note,  that  such  pay- 
ments by  Nodin  kept  all  the  securities  alive, 
and  prevented  the  operation  of  the  statute 
of  limitations  as  to  the  note. 

(n)  Goddard  v.  Ingi-am,  3  Q.  B.  839. 
In  this  case,  the  debt  was  originally  con- 
tracted with  ,L,  W.,  and  S.  ;  and  S.  more 
than  six  years  aftenvards,  and  within  six 
years  of  the  action  being  brought,  made  a 
payment  in  respect  of  it  to  the  plaintiff. 
S.  became  bankrupt  shortly  after;  and  the 
jury  found  that  he  niade.the  payment  in 
fraud  of  J.  and  W.,  and  in  expectation  of 
immediate  bankruptcy.  Held,  ncAcrthe- 
less,  that  the  payment  baiTed  the  opera- 
tion of  the  statute. 
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*But  in  some  instances,  where  the  acknowledgment  of  one 
joint  debtor  is  held  to  be  admissible  evidence  of  the  promise  of 
the  others,  the  question  is  still  reserved,  whether  it  be  sufRcient 
evidence.  As  where  one  made  an  acknowledgment  of  a  barred 
debt,  due  from  him  and  another,  under  circumstances  which 
showed  that  the  acknowledgment  was.  made  for  the  sake  of  a 
personal  benefit  to  himself,  the  evidence  was  admitted,  but  the 
jury  were  told  that  it  was  insufficient,  (o)  As  to  partners  after 
dissolution,  there  is  in  this  country  much  conflict;  but,  as  we 
have  already  stated,  we  think  the  prevailing  authorities  are 
against  the  power  of  one,  to  bind  others  who  were  partners  with 
him,  by  his  acknowledgment  of  a  barred  partnership  debt.  (/?) 

This  whole  question,  so  far  as  regards  the  effect  of  a  new 
promise  or  acknowledgment,  by  one  of  several  joint  debtors,  has 
been  set  at  rest  in  England  by  Lord  Tenterderi' s  Act,  which 
declares,  in  substance,  that  no  joint  contractor  shall  lose  the 
benefit  of  the  statute,  so  as  to  be  chargeable  by  reason  only  of 
any  written  acknowledgment  or  promise,  made  and  signed  by 
any  co-contractor,  {q)  But  in  order  to  preserve  unimpaired  the 
remedy  against  the  joint  debtor  who  makes  the  promise  or 
acknowledgment,  the  act  provides  that  in  actions  to  be  com- 
menced against  two  or  more  joint  contractors,  if  it  shall  appear 
that  the  plaintiff,  though  barred  by  the  statute  as  to  one  or  more 
of  such  joint  contractors,  is  entitled  to  recover  against  another, 
or  others  of  them,  by  virtue  of  a  new  acknowledgment  or  promise, 
"judgment  maybe  given, and  costs  allowed,  for  the  plaintiff,  as 
to  such  "defendant  or  defendants  against  whom  he  shall  recover, 
and  for  the  other  defendant  or  defendants  against  the  plaintiff." 

(o)    Coit  V.  Tracy,   8  Conn.  268.     In  Coit,  under  such  circumstances,  was  not 

this  case  there  was  a  joint  indebtedness,  sufficient  to  remove  the  bar  of  the  statute 

by  the  defendant   and  one  Coit,  to   the  of  limitations,  set  up  by  the  defendant, 

plaintiff,  growing  out  of  an  agency  con-  (p)  Bell  v.  Morrison,  1  Pet.  .351  ;  Van 

ducted  by  the  defendant  and  Coit  jointly ;  Keuren  v.  Parmelee,  2  Comst.  523.     And 

and  more  than   twenty  years  after  such  see  other  cases  cited  supra,  n.  (i). 

agency  was   ended,    Coit   made   an    ac-  (q)  There  is  a  similar  statutory  pro- 

knowledgment  of  the  debt,  and  then,  at  vision  in  Massachusetts.     See  Mass.  Rev. 

his  o^vn  expense,  and  with  a  view  to  ob-  Sts.  c.  120,  §  18 ;  Peirce  v.  Tobey,  5  Met. 

tain  an  advantage  to  him.9elf,  by  a  recovery  168;  Balcom  v.  Eichards,  6  Cush.  360. 

against  the  defendant,  procured  a  suit  to  And  in  Maine.     See  Maine  Rcr.  Sts.  c. 

be  brought,  in  the  name  of  the  plaintiff,  146,  §  24 ;  Quimby  v.  Putnam,  28  Maine, 

against  the  defendant  and  himself;  and  it  419.     And  perhaps  in  some  other  States, 
was  held,   that  the  •  acknowledgment    of 
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Formerly,  the  acknowledgment  might  be  made  to  any  one, 
as  it  had  the  full  force  of  an  admission  of  a  fact,  (r)  Thus,  if 
A  said  to  B,  "  I  cannot  pay  you,  for  I  owe  C,  and  must  pay 
him  first,"  this,  in  an  action  brought  by  C  against  A,  to  which 
the  statute  was  pleaded,  supported  a  replication  that  the  cause 
of  action  accrued  within  six  years,  (s)  But  such  doctrine  would 
not  be  generally  maintained  now  ;  (t)  and  it  has  been  supposed 
that  Lord  Tenterden's  Act,  by  implication,  required  that  the 
acknowledgment  should  be  to  the  creditor  himself,  (w)  But  this 
cannot  be  the  legitimate  effect  of  the  statute,  if,  as  has  been 
said,  and  would  seem  to  be  deducible  from  the  words  of  the 
statute,  its  purpoge  is  merely  to  substitute  "the  certain  evidence 
of  a  writing,  signed  by  the  party  chargeable,  for  the  insecure 
and  precarious  testimony  to  be  derived  from  the  memory  of 
witnesses."  (v)  For  then,  a  writing  so  signed,  should  have  the 
whole  force  of  an  acknowledgment  proved  by  witnesses  before 
the  statute.  Perhaps  it  might  be  admitted,  from  the  peculiar 
nature  of  negotiable  paper,  that  an  acknowledgment  by  the 
maker  to  the  payee,  would  remove  the  bar  of  the  statute,  in 
favor  of  a  subsequent  party  to  the  note.  This,  however,  is  not 
quite  certain  on  the  authorities,  (tv)  There  seems  to  be  no 
reason  why  a  part  payment  or  acknowledgment  to  an  agent, 
should  not  relieve  a  debt  from  the  statute  *as  to  his  principal ;  (x) 
or  that  one  to  an  administrator  should  not  defeat  the  statute  as 
to  his  claim  in  behalf  of  the  intestate's  estate,  (y) 

(r)  Mountstephen  v.  Brooke,  3  B.  &  id.  129;  Kyle  v.  Wells,  17  id.  286;  Gil- 
Aid.  141  ;  I'clers  o.  Brown,  4  Esp.  46;  Iinf,'hara  v.  Gilliiifiliam,  id.  302.  But  see 
Halliday  ?'.  Ward,  3  Campb.  32  ;  Clark  the  recent  New  York  cases,  cited  in  the 
V.  HouKham,  2  B.  &  Cr.  149  ;  Soulden  v.  jirecedinp;  note,  which  show  that  the  old 
Van  llcnsschicr,  9  Wciiil.  293  ;  Whitney  rule  is  still  adhered  to  in  that  State. 
V.  Bigclow,  4  Pick.  110  ;  St.  John  v.  Gar-  (u)  Grenfell  v.  Girdlestone,  2  Y.  &  Col. 
row,  4  Port.  22.') ;  Oliver  r.  Gray,  1  H.  &  662. 

Gill,  204  ;  Watkin.s   i:  Stevens,  4  Barb.  (w)  Per   Tindat,   C.  J.,  in   Haydon   v. 

168;  Carshore    v.    Huyck,    6    id.   583;  Williams,  7  Bing.  166. 

Bloodgood  V.  Bnien,  4  Sandf.  427.  (w)  See  Gale  v.  Capern,  1  Ad.  &  El. 

(s)  Peters  V.  Brown,  4  Esp.  46.  102;  Cripps  v.  Davis,  12  M.  &  W.  159; 

(()  It  is  now  clearly  established  law,  in  Bird   v.   Adams,   7    Geo.  505  ;  Dean  v. 

Pennsylvania,  tliat  a  new  promise  or  ac-  Hcwit,  5  Wend.  257;  Little  o.  Blunt,  9 

kno^^■led^;nl^llt,  to  take  a  case  out  of  the  Pick.  488 ;  Howe  v.  Thompson,  2  Faii-f. 

statute  of  limitations,  must  be  made  to  the  152. 

creditor    or  his   authorized    agent.     See  (x)  Megginson  v.  Harper,  2  Cr.  &  M. 

Farmers  &  Mechanics'  Bank  v.  Wilson,  322  ;  Hill  v.  Kendall,  25  Verm.  528. 

10   Watts,    2(il  ;   Morgan   v.  Walton,   4  (y)  Baxter  u.  Penniman,  8  Mass.  133  ; 

Penn.  St.  323 ;  Christy  v.  Flemington,  10  Jones  v.  Moore,  5  Binn.  573. 
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SECTION    V. 

OP   ACCOUNTS   BETWEEN   MERCHANTS. 

The  statute  of  James  applies  to  "  all  actions  of  account,  and 
upon  the  case,  other  than  such  accounts  as  concern  the  trade  of 
merchandise,  between  merchant  and  merchant,  their  factors  or 
servants."  And  similar  language,  or  a  similar  provision,  is  fre- 
quently found  in  the  statute  of  limitations  of  this  country. 

When  an  action  is  brought  to  which  the  statute  of  limitations 
is  pleaded  in  bar,  and  the  question  arises  whether  this  exception 
can  be  replied,  so  as  to  remove  the  bar,  it  is  necessary  to  inquire, 
1st,  whether  the  transaction  upon  which  the  action  is  founded, 
constitutes  an  "  account"  within  the  meaning  of  the  exception  ; 
and,  2d,  whether  the  account  is  one  which  concerns  "  the  trade 
of  merchandise,  between  merchant  and  merchant,  their  factors 
or  servants,"  within  the  meaning  of  the  exception.  And  unless 
both  of  these  questions  can  be  answered  in  the  affirmative,  the 
statute  will  apply.  In  regard  to  the  first  of  these  questions,  it 
is  settled  in  England,  by  recent  cases,  that  a  transaction  will 
not  constitute  an  "account"  within  the  meaning  of  this  excep- 
tion, unless  it  is  such  that  it  would  sustain  an  action  of  account, 
or  an  action  on  the^  case  for  not  accounting,  (z)     This  doctrine 

(z)  Inglis  V.  Haigh,  8  M.  &  W.  769.  court  held  that  it  was  not.  Parke,  B.,  in 
This  was  an  action  of  indebitatus  assump-  delivering  the  judgment  of  the  court,  said  : 
sit,  in  which  the  plaintiff  declared  for  work  "  The  plea  of  the  statute  of  limitations  is 
and  labor,  money  leilt,  money  paid,  and  a  complete  bar,  unless  the  plaintiff,  by  his 
for  interest.  The  defendant  pleaded  the  replication,  can  take  the  case  out  of  its 
statute  of  limitations.  The  plaintiff  re-  operation.  He  attempts  to  do  so  by 
plied  that  he  and  the  defendant  were  both  bringing  it  within  the  exception  in  the 
merch.ants,  and  that  the  cause  of  action  statute,  as  to  merchants'  accounts.  But 
stated  in  the  declaration  arose  in  a  course  of  we  think  that  exception  does  not  apply  to 
dealingjCarried  on  between  the  plaintiff  and  an  action  of  indebitatus  assumpsit,  for  the 
defendant,  as  merchant  and  merchant,  and  several  items  of  which  the  account  is  corn- 
consisted  of  items  in  an  open  and  unsettled  posed,  or  for  the  general  balance ;  but 
account  between  them,  as  such  merchants ;  only  to  a  proper  action  of  account,  or  p(}r- 
and  which  said  account  contained  various  haps  also  an  action  on  the  case  for  not 
items  in  favor  of  the  defendant,  and  the  bal-  accounting.  Although  there  is  no  reported 
ance  due  on  which  he,  the  plaintiff,  sought  case  expressly  governing  the  present,  yet 
to  recover  in  the  present  action.  The  there  are  munj  coming  very  near  it,  and 
question  was,  whether  this  replication  was  in  which  the  dicta  of  very  eminent  judges 
a  sufficient  answer  to  the  plea.     And  the  fully  warrant  the  view  we  take  of  the  sub- 
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appears  to  *rest  upon  very  satisfactory  grounds,  and  we  think 
it  will  be  adopted  by  the  courts  in  this  country.     As  to  the 


jcct."  [His  Lordship  then  proceeded  to 
examine  the  cases.]  "  In  none  of  these 
did  the  facts  necessarily  call  for  a  decision 
whether  the  exception  did  or  did  not  at 
all  apply  to  actions  of  assumpsit.  Still 
the  dicta  of  tlic  judges  in  those  cases  are 
entitled  to  great  weiglit,  unopposed  as  they 
are  by  any  conflicting  authority  whatever. 
But  independently  of  authority,  we  are  of 
opinion  that  the  reasonable  construction  of 
the  statute  requires  sucli  a  restriction  as 
the  dicta  of  the  judges,  in  the  cases  we 
have  referred  to,  clearly  sanction.  The 
words  are,  *  all  actions  of  account,  and 
upon  tlie  case,  otlier  than  such  accounts  as 
concern  the  trade  of  merchandise,  between 
merchant  and  merchant,  their  factors  or 
servants.'  Now,  as  was  said  by  ,Si-rni/</^, 
J.,  in  tlie  case  of  Farrington  p.  Lee,  1  Mod. 
269,  2  id.  31 1 ,  if  the  legislature  had  meant 
to  include  in  the  exception  other  actions 
than  actions  of  account,  the  language 
would  probably  have  been,  '  other  than 
such  actions  as  concern  the  trade  of  mcr- 
cliandise,'  and  not  'otlier  than  such  ac- 
counts.' Indeed,  it  is  difficult  to  say  that 
an  action  of  indebitatus  assumpsit,  for 
goods  sold  and  delivered,  or  for  money 
had  and  received,  can,  under  any  circum- 
stances, be  described  as  an  action  having 
any  reference  to  accounts ;  it  would  have 
been  still  more  difficult  to  say  so  at  the 
time  when  the  statute  of  limitations  was 
passed.  Where  a  merchant  plaintiff  brings 
an  action  for  goods  sold  and  delivered, 
money  paid,  or  any  of  the  other  items 
which  may  constitute  Ins  demand  against 
the  merchant  defendant,  with  whom  he 
has  had  mutual  dealings,  he  is  rather 
repudiating  than  enforcing  accounts.  In- 
deed, by  the  comparatively  modem  stat- 
utes of  set-off,  the  defendant  may  now 
have  the  benefit  of  his  counter  demands  ; 
but  that  was  not  the  case  at  tlie  date  of 
the  statute  of  limitations ;  and  we  must 
construe  the  statute  now,  as  it  ought  to 
have  been  construed  immediately  after  it 
became  law.  At  that  time  there  was  no 
proceeding  at  law  by  which  mutual  de- 
mands could  lie  set  against  each  other, 
except  by  action  of  account,  and  conse- 
quently there  was  no  otlier  action  in  any 
manner  connected  with  accounts,  properly 
so  called.  It  does  not  at  all  vary  the 
case,  that  the  plaintiff  only  seeks  to  re- 
cover what  he  calls  the  balance  due  on  the 
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account.  If  that  balance  had  been  stated 
and  agreed  to,  then  all  the  authorities 
show  that  it  is  altogether  out  of  the  ex- 
ception. If  it  has  not  been  stated  and 
agreed  to,  then  it  is  only  wiiat  tlie  plaintiff 
chooses  to  call  a  balance,  the  accuracy  of 
which  the  defendant  had,  at  the  time  of 
passing  the  statute  of  limitations,  no  means 
of  disputing,  in  an  action  of  assumpsit. 
Our  view  of  the  case  is  much  assisted  liy 
considering  that  the  exception  clearly 
would  not  apply  to  an  action  of  debt, 
brought  for  the  very  same  demand  ;  and 
it  is  difficult  to  believe  tliat  the  legislature 
could  have  intended  to  preserve  the  right 
in  one  form  of  action,  but  to  bar  it  in 
another."  About  a  year  afterwards,  tlie 
case  of  Cottam  v.  Partridge,  4  Scott,  N. 
H.  819,  was  decided  in  llie  Common 
Pleas.  That  was  an  action  of  assumpsit, 
for  goods  sold  and  delivered.  It  appeared 
that  the  plaintiffs  were  iron-founders,  and 
wholesale  and  retail  manufacturing  smiths, 
and  agricultural  implement  makers.  The 
defendant  carried  on  the  business  of  a  re- 
tail ironmonger.  Tlie  action  was  brought 
to  recover  the  balance  of  an  account,  for 
goods  sold  and  delivered  ]>j  the  plaintiffs 
to  the  def'cirtlant,  between  the  month  of 
June,  1830,  and  June,  1834.  Held,  that 
the  case  was  not  witliin  the  exception  in 
the  statute  of  limitations,  as  to  merchants' 
accounts.  And  Tindal,  C.  J.,  said  ;  "  In 
the  late  case  of  Inglis  v.  Haigh,  8  M.  & 
W.  7C9,  the  Court  of  Exchequer  seem  to 
have  decided  that  the  exception,  as  to 
merchants'  accounts,  in  the  statute  of 
limitations,  applies  only  to  an  action  of 
account,  or  perhaps  also  to  an  action  on  the 
aine  /or  not  iirruiDitiiii/,  but  not  to  an  action 
of  indebitatus  assumpsit.  Without  going 
quite  so  far  as  that,  (though  I  by  no  means 
intend  to  impeach  the  propriety  of  that 
decision),  I  am  of  opinion  that  the  excep- 
tion will  not  apply,  except  where  an  action 
of  account  is  maintainable  ;  and  the  ground 
upon  which  I  rest  the  determination  of  the 
present  case  is,  that  the  circumstances  are 
not  such  for  which  an  action  of  account 
woukl  lie."  The  earlier  cases  will  be 
found  fully  collected  in  a  learned  note  to 
Wel>ber  >'.  Tivill,  2  Saund.  121,  by  Ser- 
geant Williams.  And  see  Spring  v.  Gray, 
5  Mason,  505,  6  Pet.  151.  In  tliis  cnse, 
Marshall,  C.  J.,  after  quoting  the  language 
of  the  statute,  says  :  "  From  the  associa- 
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second  'question,  there  seems  to  be  no  test  by  which  it  can  be 
determined,  other  than  that  furnished  by  the  language  of  the 
statute.  In  applying  this  language,  however,  to  the  facts  of 
particular  cases,  much  aid  may  be  derived  from  the  cases  already 
decided,  (a)  An  opinion  seems  formerly  to  have  *been  enter- 
tained that  none  were  merchants,  within  the  meaning  of  this 
exception,  save   those  who   traded  beyond  sea.  (b)     But  that 


tions  of  actions  on  the  case,  a  remedy 
given  by  tlie  liuv  for  almost  every  claim 
for  money,  and  for  the  redress  of  every 
breach  of  contract  not  under  seal,  with 
actions  of  account,  which  lie  only  in  a  few 
special  cases  ;  it  may  reaponably  be  con- 
ceived that  the  legislature  had  in  contem- 
plation to  except  those  actions  only  for 
which  account  would  lie.  Bo  this  as  it 
may,  the  words  certainly  require  that  the 
action  should  be  founded  on  an  account." 
See  also,  Toland  v.  Sprague,  12  Pet.  300 ; 
Didier  v.  Davidson,  2  Barb.  Ch.  477. 

(a)  Where  the  joint  owners  of  planta- 
tions in  Java,  which  they  worked  in  co- 
partnership, kept  an  account  with  certain 
merchants  and  agents  at  Bombay,  to  whom 
they  became  largely  indebted  in  respect  of 
moneys  advanced  and  paid  for  their  use ; 
it  was  held,  that  the  account  was  not  a 
mercantile  account,  within  the  meaning  of 
the  exception  in  the  statute  of  limitations. 
Porbes  v.  Skelton,  8  Sim.  33.").  And  in 
Spring  V.  Gray,  5  Mason,  505,  6  Pet.  151, 
it  was  hdd,  that  a  special  contract  between 
ship-owners  and  a  shipper  of  goods,  to 
receive  half  profits  in  lieu  affreight  on  the 
shipment  for  a  foreign  voyage,  is  not  a 
case  of  merchants'  accounts,  within  the 
exception  in  the  statute  of  limitations. 
And  Marshall,  C.  J.,  said  :  "  The  account 
must  be  one  '  which  concerns  the  trade  of 
merchandise.'  The  case  protected  by  the 
exception  is  not  every  transaction  between 
merchant  .and  merchant,  not  every  account 
which  might  exist  between  them ;  but  it 
must  concern  the  trade  of  merchandise. 
It  is  not  an  exemption  from  the  act,  nt- 
taehed  to  the  merchant  merely  as  a  per- 
sonal privilege,  but  an  exemption  which 
is  conferred  on  the  business,  as  well  as  on 
the  persons  between  whom  that  business 
is  carried  on.  The  account  must  concern 
the  trade  of  merchandise  ;  and  this  trade 
must  be,  not  an  ordinai-y  traffic  between  a 
merchant  and  any  ordinary  customers,  but 
between  merchant  and  merchant."  In 
Watson  V.  Lyle,  i  Leigh,  236,  where  the 


plaintiff  replied  to  a  plea  of  the  statute  of 
limitations,  that  the  cause  of  action  con- 
sisted of  accounts,  which  concerned  the 
trade  of  merchandise,  between  merchant 
and  merchant,  and  no  evidence  was  ad- 
duced to  prove  that  either  party  was  a 
merchant  during  the  time  of  the  dealings 
between  them,  nor  any  evidence  of  the 
character  of  those  dealings  but  that  fur- 
nished by  the  account  of  the  plaintiff',  in 
which  account  the  debits  to  the  alleged 
debtor  consisted  of  two  items  for  cash  paid 
him  on  account  of  bills  of  exchange,  one 
item  for  goods  sold  him,  and  the  other 
items  for  cash  advanced  to  or  for  him,  and 
there  was  a  single  credit  for  the  proceeds 
of  a  bill  of  exchange  bought  of  him ;  it 
was  held,  that  the  replication  was  not  sup- 
l^ortod  by  the  evidence,  and  the  demand 
therefore  w.os  barred  by  the  statute.  Again, 
in  Farmers  &  Mechanics'  Bank  v.  l^lan- 
ters'  Bank,  10  Gill.  &  Johns.  422,  it  was 
held,  th.it  the  exception  did  not  apply  to 
transactions  between  banking  institutions. 
And  see  further,  Dutton  v.  Hutchinson,  1 
Jur.  772  ;  Coster  v.  Murray,  5  Johns.  Ch. 
522,  20  Johns.  576  ;  Landsdale  v.  Brash- 
ear,  3  Monr.  330  ;  Patterson  v.  Brown, 
6  id.  10  ;  Smith  v.  Dawson,  10  B.  Monr. 
112;  Price  v.  XJpshaw,  2  Humph.  142; 
Sloeumb  v.  Holmes,  1  How.  (Miss.)  139  ; 
Pox  V.  Pisk,  6  id.  328  ;  Marseilles  v.  Ken- 
ton, 17  Penn.  St.  238 ;  McCuUoch  v.  Judd, 
20  Ala.  703 ;  Blair  v.  Drew,  6  N.  H.  235 ; 
Start  V.  Mellish,  2  Atk.  612 ;  Codman  v. 
Rogers,  10  Pick.  118  ;  Coalter  v.  Coalter, 
1  Rob.  {Vh-g.)79. 

(b)  Thus,  in  Sherman  i'.  Withers,  1  Ch. 
Cas.  152,  which  was  a  bill  in  equity  for 
an  account  of  fourteen  years'  standing,  it 
appeared  that  the  plaintiff'  was  an  inland 
merchant,  and  the  defendant  his  factor. 
The  defendant  pleaded  the  statute  of  limi- 
tations. ■  And  "  upon  debate  of  the  plea, 
the  Lord  Keeper  conceived  the  exception 
in  the  statute,  as  to  merchants'  accounts, 
did  not  extend  to  this  case,  but  only  to 
merchants    trading    beyond   sea."     And 
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clearly  would  not  be  held  now.  So,  also,  an  opinion  has  pre- 
vailed, to  some  extent,  that  the  exception  does  not  extend  to 
accounts  between  merchants,  as  partners ;  (c)  but  we  doubt 
whether  there  is  good  reason  for  such  a  restriction,  (d)  Whether 
common  retail  tradesmen  come  within  the  exception,  as  being 
merchants,  is  more  uncertain,  (e) 

It  has  been  much  questioned  whether  this  exception  required 
that  even  where  the  account  was  between  merchants,  and  in 
relation  to  merchandise,  some  item  of  it  must  be  within  six 
years.  (/)  It  would  seem  that  this  construction  adds  to  the 
statute.  It  requires,  for  admission  within  the  exception,  a  new, 
distinct,  and  important  element,  which  the  statute  certainly  does 
not  express,  and,  perhaps,  does  not  indicate.  We  consider  this 
question  as  now  settled  in  England,  in  the  negative  ;  and  be- 
lieve that  it  will  be  so  held  in  this  country,  (g) 


♦SECTION    VI. 

WHEN    THE    PERIOD    OF    LIMITATION    BEGINS    TO    RUN. 

The  next  question  we  propose  to  consider  is,  from  what 
point  of  time  the  six  years  are  to  be  counted.     The  general  an- 

see    Thomson   v.    Hopper,    1    W.    &  S.  this   question,  see  Wclforcl  v.    Liddel,  2 

469.  Vcs.  400  ;  Martin  v.  lieathcoto,  2  Eden, 

(c)  Bridges  v.  Mitchell,  Bunb.  R.  217  ;  169  ;  Barber  v.  Barber,  18  Ves.  286  ;  Fos- 

Lansdale  v.  Brashcar,  3  Monr.  330;  Pat-  ter  v.  Hodgson,  19  id.  180 ;  Ault  v.  Good- 

terson   r.   Brown,   6   id.    10;   Coalter  t.  rich,   4   Russ.  430;  Coster  v.  Murray,  5 

Coalter,  1  Rob.  (Virg.)  79.  Johns.  Ch.  522  ;  20  Johns.  576;  Didierw. 

(rf)   See  Ogdeu  v.  Astor,  4  Sandf.  327.  Dayison,  2  Barb.  Cli.  477  ;  Van  Rliyn  v. 

(e)  In  Farrington  v.  Lee,  1  Moil.  268,  Vincent,  1  McCord's  Ch.  310.  And  see 
Athjns,  J.,  said:  "  I  thinlc  the  makers  of  Bonn's  Adm'rw.  Watson,  20  Missouri,  13. 
this  statute  had  a  greater  regard  to  tlie  (g)  That  this  question  is  now  settled  in 
persons  of  merchants,  than  the  cau.ses  of  the  negative  in  England,  see  Catling  v. 
action  between  them.  And  the  reason  Skoulding,  6  T.  R.  189;  Robinson  v. 
was,  because  they  are  often  out  of  the  Alexander,  8  Bligh,  352 ;  Inglis  v.  Haigh, 
realm,  and  cannot  always  pi-osecute  their  8  M.  &  W.  769.  See,  however,  Tatam  v. 
actions  in  due  time.  I  think,  also,  that  Williams,  3  Hare,  347.  And  such  also  is 
no  other  sort  of  tradesmen  but  merchants  the  weight  of  authority  in  this  country, 
are  mthin  the  benefit  of  this  exception;  See  Mandeville  v.  Wilson,  5  Cranch,  15  ; 
and  that  it  does  not  extend  to  shopkeep-  Spring  v.  Gray,  6  Pet.  151  ;  Bass  v.  I3ass, 
crs,  they  not  being  within  the  same  mis-  6  Pick.  362  ;  Watson  v.  Lyle,  4  Leigh, 
chief."  And  sec  Cottam  v.  Partridge,  4  236;  Coalter  v.  Coalter,  1  Rob.  (Virg.) 
Scott,  N.  11.  819,  where  this  question  was  79  ;  Lansdale  v.  Brashear,  3  Monr.  330; 
raised,  but  not  decided.  Patterson   v.   Brown,  6  id.  10  ;  Dyott  v. 

(f)  For  cases  holding  the  affirmative  of  Letcher,  6  J.  J.  Marsh.  541  ;  Guichard  v. 
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swer  is,  from  the  period  when  the  creditor  could  have  com- 
menced his  action  ;  because  it  is  then  only  that  the  reason  of 
the  limitation  begins  to  operate,  whether  we  say  with  the  theory 
that  the  statute  is  one  of  presumption,  that  so  long  a  delay 
makes  it  probable  that  the  debt  is  paid,  or  suppose  the  statute 
to  be  one  of  repose,  and  say  that  after  so  long  a  neglect,  the 
creditor  ought  to  lose  his  action.  Thus,  if  a  credit  is  given,  the 
six  years  begin  when  the  credit  expires  ;  (A)  and  if  the  money 
be  payable  on  the  happening  of  a  certain  event,  the  six  years 
begin  from  the  happening  of  the  event,  as  on  a  marriage ;  (i)  or 
if  a  bill  be  payable  at  sight,  the  six  years  begin  on  presentment 
and  demand,  {j)  And  this  credit  may  be  inferred,  or  length- 
ened by  inference.  (A;)  As  if  goods  are  sold  on  six  months 
credit,  and  then  a  bill  to  be  given,  payable  at  three  months,  the 
six  years  begin  after  nine  months ;  and  if  the  bill  may  be  at 
two  or  four  months,  at  the  purchaser's  option,  this,  it  seems, 
would  be  construed  as  a  credit  for  ten  months.  (/)  It  may, 
however,  be  doubted  whether  the  true  construction  of  such  a 
contract  should  not  be  a  credit  for  six  months ;  then  a  bill  for 
two  or  four ;  and  if  the  bill  is  given,  the  statute  will  begin  to 
run  when  the  bill  is  due  and  not  before ;  but  if  the  bill  is  *not 
given,  this  is  a  breach  of  the  contract  so  far,  and  the  credit  ends 
with  the  six  months,  and  the  statute  then  begins  to  run.  (m) 

Where  there  are  third  parties  in  the  transaction,  the  same 
rule  prevails.  As  if  one  sells  property  belonging  to  himself  and 
another,  and  this  other  sues  him  for  his  share,  the  action  is  barred 
by  the  statute,  only  if  six  years  have  run  from  the  time  when 

SupeiTcile,   11   Texas,  522  ;   Pridgen  v.  when  the    bill    became   due.     And    see 

Hill,  12  id.  374 ;  Ogden  v.  Astor,  4  Sandf.  Wheatley  v.  Williams,  1   M.  &  W.  533  ; 

329.     And  see   Chambers  v.  Snooks,  25  Irving  v.  Veitch,  3  id.  90  ;  Fryer  v.  Roe, 

Penn.  St.  Eep.  296.  22  E.  L.  &  Eq.  440  ;  Tisdale  v.  Mitchell, 

(A)  Thus,  in  Wittersheim  v.  Lady  Car-  12  Texas,  68. 

lisle,  1  H.  Bl.  631,  it  was  held,  that  where  (i)  Shutford  v.  Borough,    Godb.  437 ; 

a  bill  of  exchange  is  drawn  payable  at  a  Fenton  v.  Emblers,  1  Wm.  BI.  353. 

certain  future  period,  for  the  amount  of  a  (j)  Wolfe  v.  Whiteman,  4  Harring.  246  ; 

sum  of  money  lent  by  the  payee  to  the  Holmes  v.  Kerrison,  2  Taunt.  323. 

drawer,  at  the  time  of  drawing  the  blU,  (4)  See  Brent  v.  Cook,  12  B.  Monr. 

the  payee  may  recover  the  money  in  an  267. 

action  for  money  .lent,  although  six  years  (I)  Helps  v.  Winterbottom,  2  B.  &  Ad. 

have  elapsed  since  the  time  when  the  loan  431. 

was  advanced  ;  the  statute  of  limitations  (m)  Per  Parke,  J.,  in  Helps  i-.  Winter- 
beginning  to  operate  only  from  the  time  bottom,  supra. 
when  the  money  was  to  be  repaid,  namely, 
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the  payment  was  made  by  the  buyer,  (n)  And  if  the  seller 
takes  a  promissory  note  for  the  goods,  the  six  years  do  not  run 
for  him  from  the  sale,  nor  yet  from  the  maturity  of  the  note  ; 
but  only  from  the  actual. payment,  because  only  then  could  the 
other  owner  demand  his  share,  (o)  So  if  a  surety  pays  for  his 
principal,  the  statute  begins  to  run  from  his  first  payment  for 
his  principal,  as  to  that  payment;  {p)  but  as  to  his  claim  on  a 
co-surety,  for  contribution,  it  does  not  begin  when  he  begins  to 
pay,  but  only  when  his  payments  first  amount  to  more  than  his 
share,  (q)  So  in  a  contract  of  indemnity  ;  the  six  years  begin 
only  with  the  actual  damnification,  (r)  As  if  one  lends  a  note, 
on  a  promise  of  indemnity,  the  statute  begins  to  run  only  from 
the  time  when  he  has  to  pay  the  note  he  lends,  (s)  If  a  de- 
mand be  necessary  to  sustain  an  action,  only  after  it  is  made 
does  the  statute  begin,  (t)  But  a  note  payable  "  on  demand  " 
is  due  always,  and  the  statute  begins  as  soon  as  the  note  is 
made.(M)  So  it  is  with  a  receipt  for  money  borrowed,  whereby 
the  borrower  agrees  to  pay  "  whenever  called  upon  to  do  so."  {v) 
*The  statute  begins  to  run  whenever  the  creditor  or  plaintiff 
could  bring  his  action,  and  not  when  he  knew  he  could;  as  if 
one  promises  to  pay  when  able,  as  soon  as  he  is  able  the  statute 
runs,  although  the  creditor  did  not  know  it.  (iv)  And  if  the 
action  rests  on  a  breach  of  contract,  it  accrues  as  soon  as  the 

(n)  Miller  v.  Miller,  7  Pick.  133.  Mitchell  v.   McLemore,   9   Texas,    151  ; 

(o)  Id.  McDonnell  v.  Branch  Bank,  20  Ala.  313  ; 

Ip)  Davies  v.  Humphreys,  6  M.  &  W.  Taylor   v.    Spear,    3   Eng.    (Ai-k.)   429  ; 

153  ;  Ponder  v.  Carter,  12  Iredell,  242  ;  Denton  v.  Embury,  5  id.  228. 
Gillespie  v.   Croswell,   12   Gill  &  Johns.         (h)  Little  v.  Blunt,  9  Pick.  488 ;  Wen- 

36 ;  BuUock  r.  Campbell,  9  Gill,  182.  man  v.  The  Mohawk  Ins.  Co.,  13  Wend. 

((/)Davies  r.  Humphreys,  supra.  267  ;  Hill  v.  Henry,  17  Ohio,  9;  Norton 

()■)  Ilnntlcy  c  Sanderson,  1  Cr.  &  M.  u.  EUam,  2  M.  &  W.  461. 
467  ;  Collintc'e  v.  Hevwood,  9  Ad.  &  El.         (v)  See  Waters  v.  The  Earl  of  Thanet, 

633  ;  Ponder  v.   Carter,  12  Iredell,  242  ;  2  Q.  B.  757. 

Sims  V.  Gondelock,  6  Rich.  100;  Gillespie         {w)  Waters   l'.  The  Earl  of  Thanet,  2 

V.  Creswell,  12  Gill  &,  Johns.  36 ;  Scott  v.  Q.  B.  757.     And  see  Battley  v.  Faulkner, 

Nichols,  27  Miss.  94.  3  B.  &  Aid.  288;  Short   c,  M'Carthy,  id. 

(s)  Reynolds  u.   Doyle,  2  Scott,  N.  R.  626 ;  Brown  v.  Howard,  2  Br.  &  Bing. 

45.  73  ;  Granger  v.  George,  5  B.   &  Cr.  149  ; 

[t)  Por  the  cases  in  which  a  demand  is  Argall  v.  Bryant,  1   Sandf.  98 ;  Troup  v. 

necessary,  see   Topham   r.   Braddick,  1  Smith,  20  Jolms.  33  ;  Howell  v.  Young, 


Taunt.  572;  Clark  v.  Moody,  17  Mass 
145  ;  Coffin  v.  Coffin,  7  Greenl.  298 
Little  V.  Blunt,  9  Pick.  488 ;  Stafford  o 
Richardson,  15  Wend.  302;  LiUie  v 
Hoyt,  5  Hill,  395  ;  Hickok  v.  Hickok,  13 
Barb.  632 ;  Lyle  v.  Murray,  4  Sandf.  590 ; 
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contract  is  broken,  although  no  injury  result  from  the  breach 
until  afterwards,  (x)  As  if  one  delivers  goods  which  are  not 
what  he  undertakes  to  sell,  and  the  purchaser  re-sells  under  his 
mistake,  and  is  obliged  to  pay  damages,  he  has  a  claim  against 
the  first  seller,  but  must  bring  his  action  to  enforce  it  within 
six  years  from  the  first  sale,  (y)  So  if  one  is  guilty  of  gross 
negligence,  whereby  injury  occurs,  six  years,  running  from  the 
time  of  his  neglect,  will  bar  the  action,  although  the  injury  has 
occurred  within  the  six.  (z) 

The  holder  of  a  foreign  bill  acquires  a  right  of  action,  as 
against  the  drawer,  immediately  on  non-acceptance,  protest, 
and  notice ;  and  the  statute  then  begins  to  run  against  him ; 
and,  therefore,  if  he  afterwards  pays  the  bill  when  due,  he  has 
not  six  years  from  that  payment  in  which  he  may  bring  his 
action,  (a)  It  has  been  said,  obiter,  in  New  York,  that  a  sec- 
ond indorser  who  sues  a  prior  indorser  for  money  paid  on  a  note, 
but  who  has  not  paid  the  note  and  brought  his  action  upon  it, 
cannot  maintain  his  action,  if  the  statute  has  run  in  favor  of  the 
defendant,  and  against  the  holder  of  the  note,  (b) 

*If  money  be  payable  by  instalments,  the  statute  begins  to 
run  as  to  each  instalment  from  the  time  when  it  becomes  due ; 
but  if  there  be  an  agreement  that  upon  default  as  to  any  one, 
all  then  unpaid  shall  become  payable,  the  statute  begins  to  run 
as  to  all,  upon  any  default,  (c) 

If  the  demand  arise  from  the  imperfect  execution  of  a  con- 
tract to  do  certain  work,  in  a  certain  way,  and  within  a  certain 
time,  it  is  said  that  the  six  years  begin  to  run  from  the  time 
when  the  work  was  to  have  been  completed,  and  not  from  the 

(x)  Argall  V.  Biyant,  1  Sandf.  98 ;  Smith  commencement  of  the  action  by  B  against 
V.  Fox,  6  Hare,  386.  And  see  cases  cited  A,  yet  that  the  breach  of  the  contract  hay- 
in  preceding  note.  ing  occurred  more  than  six  years  before 

(y)  Thus,  where  A,  under  a  contract  to  that  period,  A  might  properly  plead  actio 

deliver   spring-wheat,  had  delivered  to  B  nmi  accrevit  infra  sex  annos.    Battley  w, 

winter-wheat,  and  B,  having  again  sold  the  Faulkner,  3  B.  &  Aid.  289. 

same  as  spring-wheat,  had  in  consequence  [z)  Sinclair  v.  The  Bank  of  So.  Car.  2 

been  compelled,  after  a  suit  in  Scotland,  Strobh.  344.     And  see  cases  cited  supra, 

which  lasted  many  years,  to  pay  damages  n.  (m). 

to  the  vendee,  and  afterwards  brought  (o)  Whitehead  v.  Walker,  9  M.  &  W. 

an  action  of  assumpsit  against  A  for  his  506. 

breach   of    contract,  alleging   as    special  (6)  Wright  v.  Butler,   6   Wend.   284. 

damage,  the  damages  so  recovered,  it  was  And  see  Barker  v.  Cassidy,  16  Barb.  177. 

hdd,  that   although  such  special  damage  (c)  Hemp  y.  Garland,  4  Q.  B.  519. 


had  occurred  within  six  years  before  the 
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time  when  the  plaintiff  had   received  actual  damage  from  the 
imperfect  execution  of  the  work,  (d) 

It  would  seem,  both  from  English  and  American  authority, 
that  the  statute  does  not  begin  to  run  against  the  claim  of  an 
attorney,  for  professional  services,  until  he  no  longer  acts  in 
that  matter  as  attorney ;  (e)  but  he  may  terminate  his  profes- 
sional relation  at  his  own  pleasure,  (if  he  thereby  does  no 
wrong  to  his  client,)  and  demand  payment  of  his  bill ;  and  the 
statute  then  begins  to  run.  (/)  So  it  would  undoubtedly  be,  if 
the  services  were  in  any  way  brought  to  an  end,  although  no 
demand  were  made ;  because  (except  that,  in  England,  the  rule 
requiring  a  delivery  of  the  signed  bill  one  month  before  suit, 
might  prevent  it)  he  could  bring  an  action  for  his  services  at 
once. 


SECTION    VII. 

OF   THE    STATUTE    EXCEPTIONS    AND    DISABILITIES. 

The  statute  of.  James  provides,  that  if  the  plaintiff,  at  the 
time  when  the  cause  of  action  accrues,  is  within  the  age  of 
twenty-one  jem-s,feme  covert,  non  compos  mew<(s,  imprisoned,  or 
beyond  the  seas,  he  may  bring  his  action  at  any  time  within 
six  years  after  the  disability  ceases  or  is  removed. 

*If,  therefore,  either  of  these  disabilities  exists,  when  the  cause 
of  action  arises,  then,  so  long  as  it  exists,  the  statute  does  not 
run  ;  but  as  soon  as  the  disability  is  removed,  the  statute  begins 
to  run.  {ff) 

In  general,  if  the  statute  begins  to  run,  its  operation  cannot 
afterwards  be  arrested,  {g)     Thus,  if  the   disability  should  not 

(d)  Rankin  v.  Woodworto,  3  Penn.  48.  of  a  debt  duo  for  necessaries  is  effective, 

(e)  Harris  v.  Osbourn,  2  Cr.  &  JI.  629  ;  for  the  purpose  of  talking  tlio  debt  out  of 
Nicholls  V.  Wilson,  11  M.  &  W.  106;  tlie  operation  of  the  statute.  Williams  «. 
Wiiitehead  r.  Lord,  U  E.  L.  &  Eq.  587  ;  Smith,  28  E.  L.  &  E.  276. 

Rothcry  r.  Munnings,  1  B.  &  Ad.  15;  (17)  Smith  c.  Hill,  1  Wils.  134;  Grayt). 
PhilUps  V.  Broadley,  9  Q.  B.  744  ;  Foster  Mendez,  Strange,  556  ;  Ruif  y.  Bull,  7  H. 
II.  Jack,  1  Watts,  334  ;  Jones  v.  Lewis,  H  &  Johns.  14  ;  Young  v.  Mackall,  4  Mary- 
Texas,  359.  land,  362  ;  Coventry  v.  Atherton,  9  Ohio, 

(/)   Vansandau  v.   Browne,   9  Bing.  34 ;  Pcndergrast  v.  Foley,  8  Geo.  1  ;  Stew- 

402.  art  V.  Spedden,  5  Maryl.  433. 

{ff)  An  acknowledgment  by  an  infant 
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exist  when  the  cause  of  action  arose,  but  should  begin  one 
month  afterwards,  and  remain,  as  if  the  creditor  should  go 
abroad  and  not  return,  the  statute  runs  in  the  same  way  as  if 
the  disability  never  existed.  So  if  it  exists  when  the  cause  of 
action  begins,  and  is  afterwards  removed,  although  temporarily, 
the  statute  begins  to  run  as  soon  as  the  disability  is  removed, 
and  then  continues.  And  it  has  been  held,  not  only  that  if  the 
creditor  returns  to  his  home  for  a  short  time,  and  then  goes 
abroad  again,  and  remafns  there,  the  statute  begins  to  operate; 
but  if  there  be  joint  creditors,  who  were  abroad  when  the  cause 
of  action  accrued,  and  one  of  them  returned  home,  the  six  years 
begin  as  to  all  from  such  return.  (A) 

If  several  disabilities  coexist  when  the  right  of  action  ac- 
crues, the  statute  does  not  begin  to  run  until  all  are  removed.  («) 
But  if  there  exists  but  one  disability  at  the  time  when  the  cause 
of  action  accrues,  other  disabilities,  arising  afterwards,  cannot 
be  tacked  to  the  first,  so  as  to  extend  the  time  of  limitation,  (j) 

But  it  is  obvious  that  an  action  cannot  be  brought  if  the 
defendant  cannot  be  reached,  any  more  than  if  the  plaintiff  can- 
not act.  And,  therefore,  the  statute  of  the  fourth  of  Anne,  ch. 
16,  s.  19,  provides  that  if  any  person  against  whom  there  shall 
be  a  cause  of  action,  shall,  at  the  time  when  such  cause  *of 
action  accrues,  be  beyond  the  seas,  then  the  action  may  be 
brought  at  any  time  within  six  years  after  his  return.  This 
statute  also  has  been  substantially  reenacted  here.  In  England 
it  seems  to  have  been  held  that  if  the  debtor  returns  but  for  a 
few  days,  and  his  return  is  wholly  unknown  to  the  creditor,  the 
statute  begins  to  run  from  the  date  of  his  return,  (k)  But  it 
has  been  held  here,  that  if  the  debtor  come  back  within  the 
jurisdiction  aind  remain  some  weeks,  but  hide  himself,  so  that 

(A)   Perry  v.   Jackson,  4  T.   R.  516;  (j)   Demarest  v.  Wynkoop,  3  Johns 

Marsteller  v.  M'Clean,   7    Cranch,  156  ;  Cli.    129  ;  Jackson  v.  Wheat,  18  Johns, 

Henry   v.   Means,  2   Hill,    (S.  C.)  328;  40 ;  Eager  w.  The  Commonwealth,  4  Mass, 

Kiggs  V.  Dooley,  7  B.  Monr.  236  ;  Wells  182  ;  Dease  v.  Jones,  23  Mississippi,  133 

D.  Kagland,  1  Swan,  501.     But  see  confra.  Doe  d.  Caldwell  v.  Thorp,  8  Ala.  253 

Gourdine  v.  Graham,  1  Brevard,  329.  Mercer  v.  Selden,  1  How.  37 ;  Bradstrcei 

{i)  Demai-est !).  Wynkoop,  3  Johns.  Ch.  v.  Clarke,  12  Wend.  602;  Scott  v.  Had 

129;  Jackson  v.   Johnson,   5    Cow.  74;  dock,  11  Geo.  258. 

Butler  V.  Howe,  13  Maine,  397  ;  Dugan  (i)  See  Gregory  v.  Hurrilt,  5  B.  &  Cr. 

Gittings,  3  Gill,  1 38 ;  Scott  v.  Haddock,  341 ;  Holl  v.  Hadley,  2  Ad.  &  El.  758. 


11  Geo.  258. 
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the  creditor  lias  not  actually  an  opportunity  of  suing  him,  this 
return  does  not  satisfy  the  purpose  of  the  statute,  and  the  six 
years  do  not  begin.  (/)  It  has  further  been  held  here,  that  in 
order  to  put  the  statute  in  operation,  the  defendant  is  bound  to 
show,  either  that  the  plaintiff  knew  of  his  return,  so  as  to  have 
had  an  opportunity  to  arrest  him,  or  that  his  return  was  so  pub- 
lic as  to  amount  to  constructive  notice  or  knowledge,  and  to 
raise  the  presumption  that  if  the  plaintiff  had  used  ordinary 
diligence,  the  defendant  might  have  be&  arrested,  (m) 

'A  question  has  been  made  whether  the  exception  in  the 
statute,  in  reference  to  absentees,  extends  to  foreigners,  or  those 
who  have  resided  altogether  out  of  the  State  or  country,  as  well 
as  to  citizens  who  may  be  absent  for  a  time.  And  it  has  been 
contended  that  the  word  "  return  "  required  that  the  exception 

(/)  White  V.  Bailey,  3  Mass.  271.  So  might  be  imputed  to  tliem;  but  this  is  not 
the  Supreme  Court  of  New  Yorli  in  Fow-  stated,  and  the  court  could  not  infer  it." 
ler  u.  Hunt,  10  Johns.  464,  declared  that.  And  see  further.  State  Bank  v.  Seawell, 
"  The  coming  from  abroad  must  not  be  18  Ala.  616;  Byrne  i'.  Crowninshield,  1 
clandestine,  and  with  an  intent  to  defraud  Pick.  263  ;  Howell  v.  Burnet,  11  Geo.  303; 
the  creditor  by  setting  the  statute  in  opera-  Alexander  w.  Burnet,  5  Rich.  189;  Dorr 
tion  and  then  departing.  It  must  be  so  v.  Swartwout,  1  Blatch.  179;  Randall  a. 
public,  and  under  such  circumstances,  as  Wilkins,  4  Denio,  577. 
to  give  the  creditor  an  opportunity,  by  the  (m)  Little  v.  Blunt,  16  Pick.  359.  In 
use  of  ordinary  diligence  and  due  means,  Mazozon  i\  Foot,  1  Aikens,  282,  Skinner, 
of  arresting  the  debtor."  So  in  Ilysinger  C.  J.,  said:  "  It  cannot  be  supposed,  nor 
V.  Baltzells,  3  Gill  &  Johns.  158,  where  does  the  defendant  insist,  that  every  com- 
the  cause  of  action  accrued  in  October,  ing  or  return  into  the  State,  would  set  the 
1822,  when  the  defendant  was  a  resident  s'tatute  in  operation.  He  admits  it  must 
of  another  State,  and  it  appeared  that  the  be  such,  as  that  by  due  diligence  the  cred- 
defend;mt  was  in  Bahi)iinre,  where  the  itor  might  cause  an  aiTCSt.  If  the  debtor 
plaintiff  resided,  in  April,  1823,  "pur-  should  remove  or  return  to  the  State  pub- 
chased  other  goods  from  the  plaintiff,  and  licly,  and  with  a  view  to  dwell  and  per- 
remained  there  for  two  day.s,"  it  was  held,  mancntly  reside  within  its  jurisdiction, 
that  the  statute  did  not  Iicgin  to  run,  be-  although  in  an  extreme  part  from  the 
cause  it  did  not  appear  at  what  time  place  of  his  former  residence,  or  that  of 
during  those  tnn  days,  the  defendant  the  creditor,  this  would  undoulitedly  bring 
made  his  purchase  ;  nor  whether  the  plain-  the  case,  by  a  correct  constraction  of  the 
tiff  had  an  opportimity  to  sue  out  a  writ  statjite,  within  its  operation,  though  the 
against  him  with  effect.  And  Murtin,  J.,  creditor  should  have  no  knowledge  of  his 
said:  "It  might  be  true  the  .defendant  return.  So  too,  if  the  debtor,  having  no 
Avas  in  Baltimore  for  two  days,  and  that  intention  to  reside  here,  comes  or  returns 
he  purchased  good.s  from  the  plaintiffs,  yet  into  the  State,  and  this  is  known  to  the 
if  their  knowledge  of  his  being  there  arose  creditor,  and  he  has  an  opportunity  to 
soleli/  from  the  piuxhase  made,  and  that  arrest  the  body,  the  case  is  brought 
pm-chasc  was  made  Innni-diiili-h/  before  the  .  w'ithin  the  statute.  In  the  latter  case,  it 
defendant  left  the  city,  tliat  would  not  is  necessary  the  creditor  should  be  apprised 
afford  them  an  opportunity  to  sue  out  a  of  his  debtor's  being  within  the  jurisdiction 
writ  with  effect.  If  it  had  been  stated,  of  the  State."  And  see  Hill  v.  Bellows, 
that  the  defendant  was  in  Briltimore  for  15  Verm.  727;  Uidier  v.  Davison,  2 
two  days,  and  that  the  plaintiffs  knew  he  Sandf.  Ch.  61.  But  see,  contra,  State 
was  there  for  that  space   of  time,   laches  B.ank  v.  Seawell,  18  Ala.  616. 
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should  be  confined  to  the  latter  class.  But  the  contrary  is  well 
settled  both  here  and  in  England.  («)  And  it  seems  that  this 
exception  to  the  statute  of  limitations  applies  to  foreigners,  even 
where  they  have  an  agent  residing  in  the  State  where  the  suit 
is  brought,  (o)  Where  the  debtor  is  a  resident  of  the  State  or 
country  at  the  time  the  cause  of  action  accrues,  and  until  his 
death,  the  statute  of  limitations  commences  running  only  from 
the  time  of  granting  letters  of  administration  on  his  estate,  (p) 

In  New  England,  where  attachment  by  mesne  process  pre- 
vailed, it  was  formerly  very  generally  provided  that  if  the 
defendant  had  left  property  within  the  State,  this  clause  did  not 
operate,  because  the  action  could  be  begun  and  kept  alive  by 
attachment.  And  under  this  provision  it  was  held  that  real 
estate  was  such  property,  and  prevented  the  operation  of  this 
section,  although  under  attachment  for  more  than  *its  value,  (q) 
Because  the  action  could  still  be  kept  alive,  and  perhaps  the 
first  attachment  might  be  defeated.  But  this  clause,  respecting 
property,  is  now,  in  some  cases,  omitted,  (r)  It  is,  however, 
sometimes  provided,  that  if,  after  the  action  accrues,  the  defend- 
ant shall  be  absent  from,  and  reside  out  of  the  State,  the  time 
of  his  absence  shall  not  be  taken  as  any  part  of  the  time  limited 
for  the  commencement  of  the  action.  Under  this  clause  the 
question  has  arisen  whether  successive  absences  can  be  accu- 
mulated, and  the  aggregate  deducted  from  the  time   elapsed 

(n)  Thus,    in    Kuggles    v.    Keeler,   3  Strithorst  v.  Graeme,  3  Wils.  145,  2  Wm. 

Johns.  261,  Kent,  C.  J.,  said:  "Whether  Bl.  723;  Lafonde  v.  Ruddock,  24  E.  L. 

the  defendant  be  a  resident  of  this  State,  &  E.  239  ;  King  i\  Lane,  7  Missouri,  241 ; 

and  only  absent  for  a  time,  or  whether  he  Tagart  v.  The  State  of  Indiana,  15  id. 

resides  altogether  out  of  the  State,  is  im-  209  ;  Alexander  i'.  Burnet,  5  Rich.  189; 

material.     He  is  equally  within  the  pro-  Estis  v.  Rawlins,  5  How.  Miss.  258 ;  Hall 

7180.     If  the  cause  of  action  arose  out  of  ^'.   Little,   14    Mass.    203  ;   Dunning   v. 

the  State,  it  is  sufficient  to  save  the  statute  Chamberlin,   6   "Verm.    127;    Graves   v. 

from  running  in  favor  of  the  party  to  be  Weeks,  19  id.  178 ;  Chomqua  v.  Mason, 

charged,  until  he  comes  within  our  jmis-  1  Gall.  342.     But  see,  contra,  Snoddy  v. 

diction.     This  has  been  the  uniform  con-  Cage,  5  Texas,  106  ;  Moore  v.  Hendrick, 

struction  of  the  English  statutes,  which  8  id.  253. 

also  speak  of  the  return  from  beyond  seas  (o)  Wilson  v.  Appleton,  17  Mass.  180. 

of  the  party  so  absent.     The  word  return  {]})  Benjamins.  De  Groot,  1  Denio,  151 ; 

has  never  been  construed  to  confine  the  Christophers  v.  GaiT,  2  Seld.  61  ;  Davis 

proviso  to  Englishmen,  who  went  abroad  v.  Garr,  id.  124 ;  Douglas  v.  Forrest,  4 

occasionally.     The   exception    has    been  Bing.  686. 

considered    as    general,    and    extending  (q)  Byrne  v.   Crowninshield,  1   Pick, 

equally  to  foreigners  who   reside  always  263. 

abroad."    And  see,  to  the  same  effect,  (r)  See  Mass.  Rev.  St.  c.  120,  §  9. 
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after  the  accruing, of  the  cause  of  action  ;  or  whether  the  statute 
provides  only  for  a  single  departure  and  return,  after  which  it 
continues  to  run,  notwithstanding  any  subsequent  departure. 
And  this  question  has  been  decided  differently  in  different 
States,  (s)  The  question  has  also  arisen,  whether  this  clause 
contemplates  temporary  absences,  or  only  such  as  result  from  a 
permanent  change  of  residence.  And  upon  this  question  also 
learned  courts  have  differed,  (t) 

It  has  been  recently  held  in  England,  that  if  there  be  several 
defendants,,  and  some  of  them  are  abroad,  and  some  at  home, 
the  statute  does  not  begin  to  run  in  regard  to  any  who  are  at 
home,  until  all  are  within  reach  of  suit.  («)  For  although,  if 
one  of  several  co-plaintiffs  is  within  seas,  the  statute  runs,  be- 
cause one  plaintiff  can  use  the  names  of  the  others  in  his  action, 
it  is  otherwise  as  to  co-defendants.  The  plaintiff  can  sue  those 
only  who  are  within  reach ;  and  if  compelled  to  sue  them,  he 
may  have  a  judgment  against  *in3olvent  persons,  which  satisfies 
his  claim  and  destroys  his  remedy  against  solvent  debtors. 

The  expression  "  beyond  the  seas  "  in  the  English  statute,  is 
repeated  in  some  of  the  American  statutes  ;  and  in  others,  such 
phrases  as  "beyond  sea,"  "  over  the  sea,"  "  out  of  the  country," 
"  out  of  the  State,"  are  used  in  its  stead,  but  for  an  equivalent 
purpose.  These  phrases  are  generally  construed  to  mean,  out 
of  the  State  or  jurisdiction  where  the  case  is  tried;  (y)  but  our 


(s)  In  New  York  it  has  been  held,  that  York,  held  that,  in  order  to  interrupt  the 

the  stiitutc  provides  for  only  a  single  de-  running  of  the  statute,  it  is  not  sufficient 

parture   and   return.     Cole   v.  Jessup,  2  to  prove  that  the  debtor,  after  the  cause  of 

Barb.  •S09  ;  Dorr  r.  Swartwout,  1  Blatch.  action  accrued,  from  time  to  time  departed 

179.     But   the   contraiy  has   since   been  and  was  repeatedly  aliscnt  from  the  State; 

decided  in  New  Hampshire.     Oilman  u.  he  must  be  shown  to  have  departed  from, 

t^utts,  3  Post.  376.     And  see  Smith  i'.  and  resided  out  of,  the  State.     Drew  ;;. 

The  Hciia  of  Bond,  8  Ala.  386  ;  Chenot  Drew,  37  Me.  389  ;  Varney  v.  Grows,  id. 

V.  Lefevrc,  3  Gilm.  637.  306. 

(()  In   the   case   of  Oilman   v,   Cutts,  («)  Fannin  v.  Anderson,  7  Q.  B.  811. 

supra,  the  Sii|)erior  Court  of  New  Hamp-  And  see  Townes  v.  Mead,  29  E.  L.  &  E. 

shire  held,  that  every  absence   from   the  271. 

State,  whether  temporary  or  otherwise,  if  (w)  Galusha  o.  Cobleigh,  13  N.  H.  79  ; 

it  be  such  tliat  the  creditor  cannot,  during  Field  v.  Dickinson,  3  Pike,  409  ;  Wake- 

tlie  time  of  its  continuance,  make  legal  field  v.  Smart,  3  Eng.  (Ark.)  488;  Eich- 

service  upon  tlie  debtor,  must  be  reckoned,  ardson  v,  Richardson,  6  Ohio,  125  ;  Pan- 

And   see  Vanlandingham   v.    Huston,  4  coast  v.   Addison,    1    H.    &  John.  350 ; 

Oilm.  125.     But  in  Wheeler  v.  Webster,  Forbes  v.  Foot,  2  McCord,  331 ;  Mun-ay 

1  E.  D.  Smith,  1,  the  Court  of  Common  v.  Baker,  3  Wheat.  541 ;  Shelby  v.  Guy, 

Pleas  for  the  City  and  County  of  New  11  id.  361. 
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notes  will  show  that  there  is  much  authority  for  construing  any- 
such  phrase  as  meaning  beyond  the  limits  of  the  United 
States,  (w) 

There  is  some  uncertainty  whether  it  is  a  good  defence  at 
law  against  the  operation  of  the  statute,  when  an  action  is 
grounded  upon  a  fraud  committed  more  than  fix  years  before, 
that  it  was  not  discovered  until  within  six  years.  There  is  no 
exception  against  fraud  in  the  English  statute  ;  nor  is  such  an 
exception  generally  made  in  this  country.  And  although  in 
equity,  this  would  remove  the  bar  of  the  statute,  almost  as  a 
matter  of  course,  (,r)  there  is  some  difficulty  in  giving  effect  to 
it  at  law.  Nevertheless,  the  prevailing  rule  in  this  country  pre- 
vents the  six  years  from  beginning  to  run,  even  at  law,  until  the 
fraud  is  discovered  by  the  plaintiff;  («/)  but  our  notes  will  show 
that  there  is  much  diversity  in  the  decisions  on  this  subject. 


*SECTION     VIII. 

THAT  THE  STATUTE  AFFECTS  THE  REMEDY  ONLY,  AND  NOT  THE 

DEBT. 

The  statute  only  declares  that  "  no  action  shall  be  main- 
tained ;  "  but  not  that  the  cause  of  action  is  made  void.  Hence, 
although  the  remedy  by  action  is  lost,  a  lien  is  not  lost.  If  one 
holds  a  note  against  which  the  statute  has  run,  and  also  a  mort- 
gage or  pledge  of  real  or  personal  property  to  secure  it,  he  can- 

(w)  Thus,  in  Pennsylvania,  the  term-  Conyers  v.  Kenans,  4  Geo.  308 ;  Persons 
"  beyond  the  seas "  is  construed  to  mean  v.  Jones,  12  id.  371  ;  The  First  Massa- 
without  the  limits  of  the  United  States,  chusetts  Turnpike  Corp.  v.  Field,  3  Mass. 
Thurston  v.  Fisher,  9  S.  &  E.  288.  Also  201 ;  Homer  v.  Fish,  1  Pick.  435  ;  Pen- 
in  North  Carolina.  Whitlocke  v.  Walton,  nock  v.  Freeman,  1  Watts,  401 ;  Harrell 
2  Murphy,  23  ;  Earle  v.  Dickson,  1  Dev.  v.  Kelly,  2  McCord,  426.  I?ut  see,  contra, 
16.  And  in  Missouri.  Marvin  v.  Bates,  Troup  v.  Smith,  20  Johns.  33  ;  Leonard 
13  Missouri,  217  ;  Fackler  v.  Fackler,  14  v.  Pitney,  5  Wend.  30  ;  Alien  v.  Mille,  17 
id.  431.  id.  202  ;  Smith  v.  Bishop,  9  Verm.  110; 

{x)  Mayne  v.  Griswold,  3  Sandf.  4^3;  Lewis  v.  Houston,  11  Texas,  642;  Par- 
Kane  V.  Bloodgood,  7  Johns.  Ch.  90,  122 ;  ham  v.  McCravy,  6  Rich.  Equity,  140 ; 
Stocks  V.  Van  Leonard,  8  Geo.  511 ;  McLure  v.  Ashby,'  7  id.  430.  And  see 
Charters.  Trevelyan,  11  CI.  &  Fin.  714;  the  late  English  case  of  Imperial  Gas 
Blair  v.  Bromley,  5  Hare,  542.  Light  &  Coke  Co.  v.  London  Gas  Light 

(y)   Sherwood  v.  Sutton,  5  Mason,  143 ;  Co.  26  E.  L.  &  B.  425,  and  editor's  note. 
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not  sue  the  note,  but  he  can  take,  or  hold  possession  of  the 
property,  and  sell  it,  if  it  be  personal,  with  proper  precautions, 
or  have  a  bill  in  equity,  to  foreclose  his  mortgage.  And  if  his 
lien,  whatever  it  be,  fails  to  pay  the  whole  amount  of  the  note, 
he  loses  the  remainder,  because  he  can  have  no  action  upon  it, 
although  he  may  have  proper  process  founded  upon  the  debt 
and  the  security,  to  establish  his  lien,  and  make  it  available  in 
payment  of  the  debt.  (2) 


(z)  Spears  v.  Hartley,  3  Esp.  81  ;  Quan- 
tock  V.  England,  5  Burr.  2628  ;  Williams 
V.  Jones,  13  East,  439;  Chappie  v.  Durs- 
ton,  1  C.  &  J.  1 ;  Mavor  v.  Pyne,  2  C. 
&  P.  91 ;  Higgins  v.  Scott,  2  B.  &  Ad. 
413  ;  Mayor,  &c.,  of  N.  Y.  v.  Colgate,  2 
Duer,  1  ;  S.  C.  2  Kern.  140.    The  early 
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mond, 153,  and  Anon.  Salkeld,  278, 
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•CHAPTER    VI. 

OF   INTEREST   AND   USURY. 

Sect.  1, —  Of  interest,  and  when  it  is  recoverable. 

Originally,  the  word  usury  meant  any  money  received  for 
the  use  of  other  money.  Whether.it  were  more  or  less,  such 
taking  was  thought  to  be  unlawful,  or,  at  least,  immoral.  In 
modern  times,  a  moderate  payment  for  the  use  of  money  has 
been  held  to  be  lawful ;  and  to  this  the  name  of  interest  is  given ; 
or  rather  such  payment  of  money  for  the  use  of  money,  whether 
it  be  more  or  less,  is  now  called  interest,  while  the  word  usury 
is  now  confined  to  the  taking  of  more  than  the  law  allows. 

Now,  and  for  some  generations,  the  law  of  England  and  of 
this  country  not  only  permits  parties  to  bargain  for  a  certain 
rate  of  interest,  and  enforces  that  bargain,  but  it  makes  it  for 
them,  in  many  cases;  that  is,  where  it  is  certain  that  money 
ought  now  to  be  paid,  and  ought  to  have  been  paid  long  since, 
the  law,  in  general,  implies  conclusively  that  for  the  delay  in 
the  payment  of  the  money,  the  debtor  promised  to  pay  legal 
interest,  {a) 

This  interest  is  allowed  on  money  withheld,  if  not  on  the 
ground  .of  some  contract,  express  or  implied,  to  pay  it,  then -as 
damages  for  default  in  retaining  the  money  which  belongs  to. 
another.  The  contract  may  be  implied  from  the  usage  of  a 
place,  or  of  a  trade,  (6)  or  from  the  course  of  dealing  between 
the  parties,  (bb)  or  from  the  practice  of  one  party  if  that  be 
known  to  the  other  party,  (c) 

(a)  Selleck  v.   French,  1    Conn.  32  ;    Koons  v.  Miller,  3  W.  &  S.  271 ;  Watt  v. 
Eeid  V.  Rensselaer  Glass  Factory,  3  Cow.    Hoch,  25  Penn.  St.  Rep.  411. 

393,  5  id.  587  ;  Dodge  v.  Perkins,  9  Pick.         (Vb)  Easterly  v.  Cole,  3   Comst.  502,  1 

368.     And   see   Kennedy  v.  Barnwell,  7  Barb.  235. 

Rich.  Law,  124.  (c)  M'AUister  v.  Reab,  4  Wend.  483,  8 

(b)  Meech   v.   Smith,   7  "Wend.  315  ;  Wend.  109 ;  Easterly  «.  Cole,  supra. 
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Among  the  cases  in  which  interest  has  been  allowed  for  the 
detention  of  a  debt,  the  following  may  be  considered  the  most 
important :  In  an  action  of  debt  on  a  judgment,  (d)  *or  an  ac- 
count liquidated,  (e)  For  goods  sold,  interest  accrues  after  the 
day  of  payment.  (/)  On  an  unsettled  claim,  after  a  demand 
of  payment,  (g)  For  rent  to  be  paid  at  a  fixed  time,  interest  is 
payable  from  the  time  the  rent  becomes  due,  (h)  even  if  it  be 
payable  in  specific  articles.  ((')  For  money  paid  for  the  use  of 
another,  interest  is  due  from  the  time  of  payment,  {j )  So  it 
has  been  held  in  cases  of  money  lent,  (k)  If  the  money  is  due 
now,  but  not  payable  until  some  act  of  the  promisee,  as  if  pay- 
able on  demand,  then  that  act  must  take  place  before  any  claim 
for  interest  can  accrue.  (I) 

In  England,  the  weight  of  authority  would  seem  to  estab- 
lish a  different  rule ;  namely,  that  interest  should  not  be  added 
in  the  amount  of  damages,  unless  there  be  a  distinct  contract 
to  pay  interest ;  (m)  but  there,  also,  this  contract  may  be  im- 


{d)  Klock  V.  Robinson,  22  Wend.  157  ; 
Prescott !;.  Parker,  4  Mass.  170;  Gwinn 
V.  Whitaker,  1  II.  &  J.  754  ;  Hodgdon  v. 
Hodgdon,  2  N.  H.  169.  And  see  Nelson 
u.  Felder,  7  Rich.  Equity,  395. 

(e)  Blaney  v.  Hendrick,  3  Wils.  205  ; 
Walden  v.  Sherburne,  15  Johns.  409, 
424  ;  Liotard  v.  Graves,  3  Gaines,  226, 
234;  Elliott  v.  iVIinott,  2  McCord,  125. 

(/)  Crawford  «.  Willing,  4  Dallas, 
286,  289  ;  Bate  v.  Burr,  4  Harrington, 
130;  Porter  v.  Hunger,  22  Vt.  191  ;  Eas- 
terly V.  Cole,  3  Comst.  502. 

(ff)  Mcllvaine  v.  Wilkins,  12  N.  H. 
474 ;  Gammel  v.  Skinner,  2  Gall.  45 ; 
Barnard  v,  Bartholomew,  22  Pick.  291. 
See  Goft'  v.  Rehoboth,  2  Cush.  475  ;  Pur- 
dy  V.  Philips,  1  Kcrnan,  406. 

(/i)  Clark  V.  Barlow,  4  Johns.  183; 
Williams  u.  Sherman,  7  Wend.  109 ; 
Dennison  v.  Lee,  6  G.  &  J.  383  ;  Elkin  v. 
Moore,  6  B.  Moii.  462;  Buck  v.  Fisher, 

4  Whart.  516. 

(()  Lush  V.  Druse,  4  Wend.  313;  Van 
Rensselaer  !>.  Jewett,  5  Denio,  135,  S.  C. 
2  Comst.  135  ;  Van  Rensselaer  i'.  Jones, 
2  Barb.  643.     But  see  Philips  v.  Williams, 

5  Gratt.  259  ;  Dana  v.  Fiedler,  2  Kern.  40. 

()■)  Gibbs  !>,  Brj'ant,  1  Pick.  118;  Sims 
V.  Willing,  8  S.  &  R.  103;  Goodloe  v. 
Clay,  6  B^  Mon.  236  ;  licid  v.  Rensselaer 
Glass  Factory,  2  Cow.  393,  5  id.  587. 
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{k)  Dilworth  v.  Sinderling,  1  Binney, 
488 ;  Liotard  v.  Graves,  3  Gaines,  226 ; 
Reid  V.  Rensselaer  Glass  Factory ;  but 
in  Hubbard  v.  Charlestown  Branch  R.  R. 
Co.,  11  Met.  124,  where  a  party  had  over- 
drawn money  at  a  bank  by  mistake,  it  was 
held  that  interest  could  not  be  recovered 
until  after  demand  made  or  some  default 
in  payment.  See  Simonds  v.  Walter,  1 
MeCord,  97 ;  King  v.  Diehl,  9  S.  &  R. 
409.  See  1  American  Leading  Cases, 
341,  where  in  a  note  under  Selleck  v. 
French,  the  whole  subject  of  interest  is 
thoroughly  considered. 

(/)  Jacobs  V.  Adams,  1  Dallas,  52 ; 
Hunt  V.  Nevers,  1 5  Pick.  500  ;  Breyfogle 
i'.  Beckloy,  16  S.  &  R.  264;  Nelson  v. 
Cartmel,  6  Dana,  7  ;  Henderson  u.  Blan- 
cliard,  4  La.  Ann.  23  ;  Livermore  v.  Eand, 
6  Fost.  85 ;  Hantz  v.  The  York  Bank,  21 
Penn.  St.  Reports,  291. .  And  see  Purdy 
V.  Philips,  1  Kern.  406. 

(m)  De  Bemales  y.  Fuller,  2  Camp.  426  ; 
Attwood  V.  Taylor,  1  M.  &  G.  279,  note. 
In  De  Havilland  i>.  Bowerbank,  1  Camp. 
50,  Lord  EUmihorough  said,  that  "  He 
thought,  that  where  money  of  the  plain- 
tiff had  come  to  the  hands  of  the  defend- 
ant, to  establish  a  right  to  interest  upon  it, 
there  should  either  be  a  specific  agree- 
ment to  that  effect,  or  something  should 
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plied  *from  the  usage  of  trade,  or  from  other  circumstances,  (w) 
iffn  this  country,  the  rule  seems  to  be  well  established,  that 
whoever  receives  money  not  his  own  and  detains  it  from  the 
owner  unlawfully,  must  pay  interest  therefor.  Hence  a  public 
officer  retaining  money  wrongfully  is  chargeable  with  interest 
during  the  time  of  such  wrongful  detainer,  (o)  So  an  agent 
unreasonably  neglecting  to  inform  his  principal  of  the  receipt 
of  money,  is  liable  for  the  interest  from  the  time  when  he 
should  have  communicated  such  information,  (p)  But  an  agent 
is  not  generally  liable  for  interest  on  funds  in  his  hands,  unless 
he  uses  them,  or  is  in  default  in  accounting  for  them,  (q)  In- 
terest is  recoverable  on  money  fraudulently  obtained  and  with- 
held, (r) 

Generally,  where  unliquidated  damages  are  demanded,  in- 
terest is  not  payable ;  nor  is  it  in  actions  grounded  on  tort. 
But  even  in  these  actions,  it  is  true  that  interest  is  excluded 
in  name  rather  than  fact.  That  is,  the  jury  may  make  use  of 
it  in  their  own  estimate  of  damages,  if  all  the  circumstances 
of  the  case  lead  to  the  inference  that  there  was  a  contract  or 
understanding  that  interest  should  be  paid,  or,  if  they  should 
be  satisfied  that  the  plaintiff  would  not  be  adequately  and 
justly  compensated  or  indemnified  without  the  allowance  of 
interest,  (s) 

appear  from  which  a,  promise  to  pay  in-  Bragg,  1 5  East,  226,  per  Lord  Ellenbar- 

terest  might  be  infeixed,  or  proof  should  ough;  Boddam  v.  Eiley,  2  Bro.  C.  R.  2 ; 

be , given  of  the  money  being  used."     In  Mountford  i>.  Willes,  2B.  &  P.  337. 
Calton   V.   Bragg,    15   East,    223,   Lord        (o)  Commonwealth  v.  Crevor,  3  Bin- 

EUenborough   said,   "Lord   Mansfield  sat  ney,    123;    Crane   v.  Dygert,   4   Wend, 

here  for  up  wards  of  thirty  years;  Lord  Zen-  675;   People  v.  Gasherie,  9  Johns.    71; 

yon  for  above  thirteen  years,  and  I  have  Hudson  v.  Tenney,  6  N.  H.  456. 
now  sat  here  for  more  than  nine  years ;  and         (p)  Dodge  v.  Perkins,  9  Pick.  368. 
during  this  long  course  of  time,  no  case  has         (q)  Elleiy  ti.  Cunningham,  1  Met.  112; 

occurred  where,  upon  a  simple  contract  Bedell  v.  Janney,  4  Gilman,  193;  Wil- 

of  lending,  without  an  agreement  for  pay-  liams  ;•.  Storrs,  6  Johns.  Oh.  353. 
ment  of  the  principal  at  a  certain  time,         (r)  Wood  v.  Bobbins,  11  Mass.   504. 

or  for   interest  to   run   immediately,   or  See  supra,  note  (a). 

under  special  circumstances  from  which  a        (s)  Amott  v.  Eedfem,  3  Bing.   353  ; 

contract  for  interest  was  to  be  inferred,  Dox  v.  Dey,  3  Wend.  356 ;  Hull  v.  Cald- 

has  interest  been  ever  given."  well,   6   J.   J.   Marsh.   208  ;    Sargent  v. 

(n)  Eddowes  w.  Hopkins,  1  Doug.  376 ;  Franklin  Ins.  Co.  8  Pick.  90.     In  An- 

Moore  v.  Voughton,  1   Stark.  487 ;  Bla-  crum  v.  Slone,  2  Speers,  594,  Frost,  J., . 

ney  v.  Hendrick,  3  Wils.  205,  2  W.  BI.  in   delivering  the  opinion   of  the   court, 

761.     Where  the  principal  is  to  be  paid  said:    "The  furst    [ground    of   appeal,] 

at  a,  specific  time,  an  agreement  to  pay  presents  the  question  of  law,  whether,  in 

interest  after  that  time  is  implied.     Rob-  a  special  action  o'n  the  case,  in  assumpsit 

inson  v.  Bland,  2  Burr.  1086 ;  Calton  v.  on  a  warranty  of  soundness,  interest  is 
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*SECTION    II. 

WHAT   CONSTITUTES   CSURT. 


The  statutes  of  usury  jn  this  country  have  been  copied,  in 
substance,  but  with  more  or  less  variation  of  form,  from  the  12 


recoverable  eo  nomine.  It  is  necessary  to 
the  allowance  and  estimate  of  interest,  to 
ascertain  the  sum  due,  and  the  time  when 
payable.  Accordingly,  all  engagements 
or  acknowledgments  in  writing,  express- 
ing the  sum  due  and  the  time  of  payment, 
have  been  recognized  as  liquidated  de- 
mands, and  on  them  it  has  been  permit- 
ted to  recover  interest  by  way  of  damages. 
Interest  has  also  been  allowed  in  liabili- 
ties to  pay  money,  though  not  in  writing, 
if  the  sum  is  certain  or  capable  of  being 
reduced  to  certainty,  from  the  time  when 
either  by  the  agreement  of  the  parties  or 
the  construction  of  law,  the  payment  was 
demandablo.  As  in  cases  of  money  had 
and  received,  paid  for  the  use  of  another, 
or  by  mistake,  or  on  an  account  stated ; 
and  on  open  accounts  by  express  agree- 
ment ;  and  when,  by  the  course  of  dealing 
between  the  parties  or  the  usage  of  trade, 
such  agreements  may  be  inferred.  The 
time  of  payment  must  also  be  determined, 
either  by  the  agreement  of  the  parties,  the 
course  of  dealing  between  them,  by  known 
custom,  or  the  usage  of  trade.  Thus 
open  accounts  do  not  bear  interest,  though 
the  sum  is  certain ;  because  by  custom 
the  credit  ia  indefinite.  But  if  there  be 
an  agreement  expressed  or  implied,  it  is 
allowed  accordingly.  It  is  not  recover- 
able on  !i  qiuintnin  mendt,  for  work  and 
labor,  nor  quantum  vakbat,  for  goods  sold, 
nor  on  a  verbal  contract  to  pay  a  sum  cer- 
tain for  rendering  a  Ber\ice,  1  Hill,  393  ; 
nor  on  a  due-bill,  payable  on  demand, 
though  expressed  to  be  for  a  loan  of 
money,  on  the  day  of  the  date,  except 
from  the  time  of  demand,  2  Bail.  276  ; 
nor  on  a  balance  of  a  factor's  account, 
due  to  his  employer,  except  from  the  time 
of  demand.  1  Hill,  400.  Other  cases 
might  be  adduced  to  show  that  the  gen- 
eral rule  is  to  allow  interest,  eo  nomine, 
only  on  money  demands  certain  or  capa- 
ble of  being  reduced  to  certainty,  and 
payable   at  a   definite    time,   either    ex- 
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pressly  or  impliedly.  There  may  be 
some  exceptions  to  the  rule,  and  its  appli- 
cation has  been  extended  by  construction 
of  law.  Thus,  on  a  breach  of  warranty, 
if  the  contract  is  rescinded  by  a  tender  of 
the  property  to  the  seller,  indebitatus  as- 
sumpsit will  lie  for  the  price  paid,  as 
money  had  and  received  by  the  vendor  to 
the  use  of  the  vendee,  and  interest  may  be 
recovered.  And  in  covenant,  on  a  war- 
ranty of  title,  interest  may  be  found,  in 
addition  to  the  value,  for  a  total  or  partial 
eviction.  These  cases  proceed  on  the 
ground  of  a  rescission  of  contract  and  res- 
titution to  the  plaintiff  of  the  price  paid. 
But  a  special  assumpsit,  on  a  warranty  of 
soundness,  for  damages,  is  subject  to  the 
rule  governing  actions  sounding  in  dam- 
ages, that  interest  is  not  recoverable  eo 
nomine.  In  Holmes  v.  Misroon,  1  So. 
Car.  21,  S.  C.  3  Brev.  209;  which  was 
a  special  assumpsit,  the  law  is  thus  af- 
firmed by  Nott,  J. :  "  This  was  a  special 
action  on  the  case,  sounding  altogether  in 
damages,  and  therefore  could  not  carry 
interest.  I  think  the  jury  might  have 
made  the  value  of  the  property  and  inter- 
est thereon  the  measure  of  damages,  and 
found  a  verdict  for  the  aggregate  amount ; 
but  no  law  has  been  introduced  to  show 
that  they  could  give  interest  eo  nomine,  in 
an  action  of  this  sort.  '.  .  .  .  To  the 
argument,  if  interest  may  be  allowed  in 
the  aggregate  damages  found  by  a  ver- 
dict, why  may  it  not  be  allowed  eo  nomine  ? 
The  reply  is,  the  law  does  not  inquire  into 
the  paiticulars  of  a  verdict  for  damages, 
and  in  some  cases  interest  furnishes  a  just 
and  convenient  measure  for  the  jury.  But 
it  is  a  stated  compensation  for  the  use  of 
money,  and  as  it  cannot  be  separated, 
even  in  idea,  from  debt,  seems  not  prop- 
erly incident  to  uncertain  and  contingent 
damages.  The  distinction  is  admitted  to 
be  one  of  foim,  depending  upon  the  form 
and  cause  of  action."  In  the  same  way 
interest  may  be  taken  into  account  by  the 
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Anne,  stat.  2,  ch.  16,  which  provides  that  no  person  shall  take, 
directly  or  indirectly,  upon  any  contract,  "  for  loan  of  any 
moneys,  wares,  merchandise,  o?  other  commodities  *whatsoever, 
above  the  value  of  five  pounds  for  the  forbearance  of  one  hun- 
dred pounds  for  a  year,  and  so  after  that  rate  for  a  gi-eater  or 
lesser  sum,  or  for  a  longer  or  shorter  time ; "  and  that  "  all 
bonds,  contracts,  and  assurances  whatsoever,  for  payment  of 
any  principal  or  money  to  be  lent,  or  covenanted  to  be  per- 
formed, upon  or  for  any  usury,  whereupon  or  whereby  there 
shall  be  reserved  or  taken  above  the  rate  of  five  pounds  in  the 
hundred,  as  aforesaid,  shall  be  utterly  void ; "  and  further  pro- 
vides that  any  person  who  shall  take  more  than  five  pounds  per 
cent.,  contrary  to  the  provisions  of  the  statute  shall  forfeit  and 
lose  for  every  such  offence  the  treble  value  of  the  moneys,  wares, 
merchandises,  and  other  things  so  lent,  (l)  Our  statutes  differ 
greatly  as  to  the  amount  which  may  be  taken  or  received,  the 
legal  interest  in  each  State  being  intended  to  represent  the  fair 
•worth  of  money,  and  that  varying  greatly  in  different  parts  of 
this  country.  They  differ  also  very  much  in  the  penalties  with 
which  they  visit  the  offence  qf  usury. 

Originally  the  principle  of  the  statute  of  Anne  was  adopted 
generally,  if  not  universally,  and  the  whole  debt  forfeited. 
Afterwards,  there  was  a  considerable  relaxation  in  this  respect; 
but  with  some  fluctuation  and  a  return  to  severity ;  and  now 
usury  works,  generally,  a  forfeiture  of  the  usurious  interest  and 
some  part  of  the  principal  or  the  lawful  interest,  by  way  of  pen- 
alty. 

The  simplest  definition  of  usury  is,  the  taking  of  more  inter- 
est for  the  use  of  money  than  the  law  allows.     There  must 


jury,  in  assessing  damages  in  trespass  and  twelve  months  to  run,  those  for  the  loan  of 

trover;    Hyde  v.   Stone,  7  Wend.   354;  money  less  in  amount  than  the  sum  of  ten 

Beals  V.  Guernsey,  8  Johns.  446  ;  Ken-  pounds  sterling ;  and  excepting  also  con- 

nedy  v.  Whitwell,  4  Pick.  466.     And  in  tracts  for  "  the  loan  or  forbearance  of  any 

replevin  ;    Kowley  v.    Gibbs,    14   Johns,  money  upon  security  of  any  lands,  tene- 

385  ;  Suydam  v.  Jenkins,  3  Sandf.  614.  monts,  or  hereditaments,  or  any  estate  or 

,    («)  By  the  3  &  4  Will.  4,  c.  98,  s.  7,  interest  therein."    Any  usurious  contract 

and  2  &  3  "Vict.  c.  37,  enlarging  the  stat-  is  therefore  valid  in  England,   with  the 

ute  of  William,  all  contracts  were  taken  above  excepted  cases.     Thibault  v.  Gib- 

from  the  operation  of  the  statute  of  Anne,  son,  12  M.  &  Wels.  88 ;  Semple  v.  Come- 

except  those  contained  in  bills  of  exchange  wall,  29  E.  L.  &  E.  436. 
and  promissory  notes  having-  more  than 
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therefore  be  the  use  of  money ;  which  may  be  by  a  loan,  or  by 
the  continuance  of  an  existing  debt.  That  is,  one  may  now 
lend  money  to  another,  and  so  give  him  the  use  of  it,  or  may 
agree  with  him  that  he  shall  not  now  repay  a  sum  which  has 
become  due,  and  so  permit  him  to  use  it.  (m)  *To  the  one  or 
the  other  of  these  classes  all  contracts  for  the  use  of  money 
may  be  referred.  And,  to  constitute  the  offence  of  usury,  there 
must  be  an  agreement  that  he  who  has  the  use  of  the  money 
shall  pay  to  the  owner  of  it  more  than  lawful  interest ;  that  is, 
more  than  the  law  permits  to  be  paid  for  the  use  of  money. 


SECTION    III. 

immateriality    OJF    THE    FORM    OF   THE    CONTRACT. 

It  is  entirely  immaterial  in  what  manner  or  form  or  under 
what  pretence  this  is  done,  (v)     And  countless  are  the  device^ 


(«)  It  is  well  settled  that  if  there  he  a 
contract  for  the  payment  of  illefral  inter- 
est, for  tlie  further  forbearance  of  a  debt 
at  that  time  existing,  or  if  money  be  actu- 
ally paid  for  such  forbearance,  it  is  usury. 
Parker  v.  Eamsbottom,  5  Dowl.  &  K. 
138,  3  B.  &  Cr.  257,  post,  n. ;  Evans  v. 
NcRlcy,  13  S.  &  R.  218;  Hancock  v. 
Hodgson,  3  Scam.  333 ;  Carlis  v.  M'Laugh- 
lin,  1  Chipman,  112;  Seneca  County  Bank 
i\  Schcrmcrhorn,  1  Den.  135 ;  Gray  v. 
Belden,  3  Flor.  110;  Craig  v.  Hewitt,  7 
B.  Mon.  475 ;  Young  v.  Miller,  7  B. 
Mon.  540.  Sec  also,  Pollard  v.  Scholy, 
Cro.  Eliz.  20. 

(«)  Symond.s  v.  Cockerill,  Noy's  Rep. 
151;  Burton's  case,  5  Co.  69;  Richards 
V.  Brown,  Cowp.  770 ;  IJoe  d.  Metcalf  v. 
Brown,  Holt,  N.  V.  295 ;  Marsh  )•.  Mar- 
tindalc,  3  B.  &  Pull.  154.  In  Floyer  v. 
Edwards,  Cowper,  112,  Lord  Mansjidd 
said:  "In  all  questions  in  whatever  re- 
spect repugnant  to  the  statute,  we  must 
get  at  the  natm-e  and  substance  of  the 
transaction  ;  the  view  of  the  parties  must 
be  ascertained,  to  satisfy  the  court  that 
there  is  a  loan  and  borrowing ;  and  that 
the  substance  was  to  bon-ow  on  the  one 
part  and  to  lend  on  the  other,  and  where 
the  real  truth  is  a  loan  of  money,  the  wit 
of  man  cannot  find  a  shift  to  take  it  out 
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of  the  statute.  If  the  substance  is  a  loan 
of-  money  nothing  will  protect  the  taking 
more  than  five  per  cent.,  and  though  the 
statute  mentions  only  'for  loan  of  moneys, 
wares,  merchandises,  or  other  commodi- 
ties,' yet  any  other  contrivance,  if  the 
substance  of  it  be  a  loan,  will  come  under 
the  word  '  indirectly.'  "  And  in  Scott  !>. 
Lloyd,  9  Peters,  446,  in  which  the  bona 
Jide  purchase  of  an  annuity  is  admitted  to 
be  valid,  although  more  than  six  per  cent, 
profit  be  secured.  Marshall,  C.  J.,  said : 
"  Yet  it  is  apparent  that  if  giving  this 
form  to  the  contract  will  afford  a  cover 
which  conceals  it  from  judicial  investiga/- 
tion,  the  statute  would]  become  a  dead 
letter.  Courts,  therefore,  perceived  the 
necessity  of  disregarding  the  form  and  ex- 
amining into  the  real  nature  of  the  trans- 
action. If  that  be  in  fact  a  loan,  no  shift 
or  device  will  protect  it."  See  also,  Tate 
V.  Wellings,  3  T.  R.  531  ;  Chesterfield  v. 
Janssen,  1  Atk.  340 ;  Lawley  w.  Hooper, 
3  Atk.  278;  Drew  v.  Power,  1  Sch.  & 
Lef.  182;  Hammett  v.  Yea,  1  Bos.  & 
Pull.  151  ;  Earl  of  Mansfield  v.  Ogle,  31 
E.  L.  &  E.  359 ;  Douglass  v.  McChesney, 
2  Rand.  112;  Andrews  v.  Pond,  13  Pe- 
ters, 65;  Tyson  v.  Rickard,  3  Harr.  & 
Johns.  113;  Bank  of  the  U.  S.  v.  Wag- 
gener,   9  Pet.   378 ;    Bank  of  U.   S.  v. 
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by  which  usurers  endeavor  to  avoid  the  provisions  of  the  *stat- 
ute ;  as,  by  lending  a  thousand  dollars  on  a  note  for  a  year  at 
lawful  interest  and  immediately  receiving  half  of  it  back  again 
in  payment;  or  by  selling  some^ property,  at  the  time  of  the 
loan,  at  an  exorbitant  price,  (w)     In  this  case  a  nice  distinction 


Owens,  2  Pet.  536,  537  ;  Lloyd  v.  Scott, 
4  Pet.  226  ;  Shober  v.  Hauser,  4  Dev.  & 
Bat.  91 ;  Delano  v.  Kood,  1  Gilman,  690 ; 
Spaulding  i>.  Bank  of  Muskingum,  12 
Ohio,  544  ;  Pratt  v.  Adams,  7  Paige,  615  ; 
Dovvdall  V.  Lenox,  2  Edw.  Ch.  267  ;  Sey- 
mour V.  Strong,  4  Hill,  255  ;  per  Cowen, 
J.,  4  Hill,  475  ;  Ely  v.  M'Clung,  4  Port. 
128.;  Clarkson's  Adm'r  «.  Gai-land,  1 
Leigh,  147  ;  Steptoe's  Adra'rs  v.  Harvey's 
Kxr's  7  Leigh,  501  ;  Brown  v.  Waters,  2 
Maryl.  Ch.  Dec.  201 ;  Wright  v.  McAl- 
exander,  11  Ala.  236  ;  Williams  w.  Wil- 
liams, 3  Green,  255 ;  Heytle  v.  Logan,  1 
A.  K.  Marsh.  529;  Brown  t).  Nevitt,  27 
Miss.  801. 

(w)  See  Lowe  v.  Waller,  Doug.  736. 
In  this  case  the  defendant  applied  several 
times  to  Harris  &  Stratton  to  obtain  the 
discount  of  a  bill  for  £200,  who  had  re- 
plied that  they  could  not  advance  money, 
\)\xt  only  goods.  Subsequently  the  de- 
fendant agreed  to  take  a  certain  quantity 
of  goods,  which  wer#  delivered  to  him, 
and  the  bill  of  exchange  delivered  to  Har- 
ris &  Stratton,  together  with  collateral 
security  for  its  payment.  The  goods 
were  disposed  of  by  the  defendant  to  an 
auctioneer  for  £120.  In  an  action  upon 
tlie  bill,  against  the  defendant,  to  which 
the  defence  of  usury  was  pleaded.  Lord 
Mansfield  directed  the  jury  that  they  were 
to  consider  whether  the  transaction  be- 
tween the  defendant  and  Harris  &  Strat- 
ton was  not,  in  tmth,  a  loan  of  money, 
and  the  sale  of  goods  a  mere  contrivance 
and  evasion.  The  jury  having  found  the 
contract  usurious,  a  rule  for  a  now  trial 
was  granted,  and  subsequently  Lord  Mans- 
field delivered  the  opinion  of  the  court  dis- 
charging the  rule.  In  Barker  v.  Vansom- 
mer,  1  Brown's  Ch.  149,  the  plaintiff  had 
given  a  promissory  note  to  Vansommer  & 
Co.  for  £2,224,  upon  receiving  from  them 
silks  valued  by  the  parties  at  that  amount, 
but  which  were  sold  by  the  plaintiff  for 
£799.  This  bill  was  brought  by  the 
plaintiff  to  have  the  note  given  up.  Lord 
Thurlow  said  that  the  court  was  to  inquire 
whether,  under  the  mask  of  trading,  this 
was  not  a  method  of  lending  money  at  an 
extraordinary  rate  of  interest,  and  that 


there  was  not  a  doubt  that  the  transaction 
was  merely  for  the  purpose  of  raising 
money.  A  decree  for  relief  was  made.  lu 
Doe  d.  Davidson  v,  Barnard,  1  Esp.  11, 
which  was  an  action  upon  a  mortgage,  the 
defendant  proved  that  the  mortgage  debt 
was  the  delivery  of  stock  to  the  defend- 
ant, at  75  per  cent,  on  its  value,  which  he 
was  compelled  to  sell  at  73  per  cent.,  the 
market  price  at  that  time.  Lord  ICenuon 
held  the  transaction  clearly  usurious.  See 
also  Pratt  v.  Willey,  1  Esp.  40.  The 
proposition  that  where  upon  negotiations 
for  a  loan  the  borrower  receives  depreci- 
ated bank-notes,  or  property  of  any  kind 
of  a  less  value  than  the  nominal  amount 
of  the  loan,  such  transaction  is  usurious, 
is  supported  by  the  following  American 
authorities :  Delano  v.  Rood,  1  Gilman, 
690  ;  Morgan  v.  Schcrmerhorn,  1  Paige, 
544;  Grosvcnor  v.  Flax  &  Hemp  Manf. 
Co.  1  Green's  Ch.  453  ;  "Valley  Bank  v. 
Stribling,  7  Leigh,  26 ;  Greenhow's  Ad- 
m'x  V.  Harris,  6  Munf.  472  ;  Archer  v. 
Putnam,  12  Sm.  &  M.  286;  Swanson  v. 
White,  5  Humph.  373  ;  Anonymous,  2 
Desaus.  333 ;  Bank  of  U.  S.  v.  Owens,  2 
Peters,  527 ;  Rose  v.  Dickson,  7  Johns. 
196  ;  Dry  Dock  Bank  v.  Amer.  Life  Ins. 
&  Trust  Co.  3  Coms.  344 ;  Douglass  v. 
McShesney,  2  Rand.  109 ;  Stribling  v. 
Bank  of  the  VaUey,  5  Rand.  132  ;  Ehring- 
haus  V.  Ford,  3  Ire.  L.  522 ;  Eagleson  v. 
ShotweU,  1  Johns.  Ch.  536;  Pratt  v. 
Adams,  7  Paige,  615;  Weatherhead  v. 
Boyei-s,  7  Yerg.  545 ;  Collins  v.  Secreh,  7 
Monr.  335  ;  Burnhamv.  Gentrys,  id.  354 ; 
Wai-field's  Adra'rs  v.  Boswell,  2  Dana, 
224  ;  Moore's  Ex'r  v.  Vance,  3  Dana, 
366,  367.  But  where  the  transaction  is  a 
sale,  and  not  a  shift  to  cover  a  loan,  de- 
preciated bank-notes  or  stock  may  be' dis- 
posed of  at  a  rate  above  their  current 
market  value  without  usury.  Bank  of 
the  U.  S.  V.  Waggener,  9  Pet.  400 ;  Wil- 
loughby  V.  Comstock,  3  Edw,  Ch.  424. 
And  where  the  discount  upon  uncurrent 
money  is  very  trifling,  and  the  same  will 
pass  in  the  market  in  the  way  of  trade,  it 
seems  that  its  reception  at  par  is  no  viola- 
tion of  the  statute.  Slosson  v.  Duff,  1 
Barb.  432.    Or  if  the  borrower  has  the 
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has  been  made  as  to  the  onus  of  proving  value.  In  general, 
the  lender  or  nominal  seller  is  not  called  upon  to  prove  that  the 
value  of  the  goods  purporting  to  be  sold  and  delivered  instead 
of  the  whole  or  a  part  of  the  money  required,  'was  great 
enough  to  relieve  the  contract  from  usury ;  (x)  but,  if  it  is  shown 
that  the  borrower  was  compelled  to  receive  the  goods,  this  casts 
suspicion  on  the  transaction,  and  the  lender  is  now  obliged  to 
exculpate  himself  by  proof  of  their  value,  (y)  Where,  however, 
as  in  the  case  just  supposed,  goods  are  delivered  and  received 
as  a  part  or  the  Whole  of  the  money  advanced,  and  the  borrower 
sells  them,  he  cannot  keep  the  price  by  proving  the  contract  to 
be  usurious,  nor  is  he  answerable  for  them  in  their  value  at  the 
time  they  were  delivered  ;  but  for  what  he  actually  receives  ;  as 
it  is  considered  that  they  were  given  him  to  be  sold.  Some  of 
the  devices  resorted  to  it  is  difficult  to  detect  or  to  prevent ;  but 
in  all  cases,  the  only  question  for  the  jury  is,  has  one  party  had 
the  use  of  the  money  of  the  other,  and  has  he  paid  him  for  it 
more  than  lawful  interest  in  any  way  or  manner.  And  in  this 
determination  the  contract  will  not  be  held  good,  because,  upon 
its  face,  and  by  its  words,  it  is  free  from  taint,  if  substantially  it 
be  usurious,  nor,  if  it  be  in  words  and  form  u^rious,  will  it  be 
held  so,  if  in  substance  and  fact  it  is  entirely  legal,  (z)  And 
these  questions  are  for  the  jury  only,  who  must  judge  of  the  in- 
tention of  the  parties,  which  lies  at  the  foundation  of  the  in- 

option  of  returning  the  depreciated  bank-  counting  a  bill  of  exchange,  I  think  a  pre- 

notes  at  the  Bame   rate  at  which  he  re-  sumption   arises   that  the  transaction  is 

ceived  them,  this  it  seems   prevents   the  usurious.   To  rebut  tliis  presumption,  evi- 

transaction  from  being  usurious.     Caton  dence  should  be  given  of  the  value  of  the 

V.  Shaw,  2  H.  &  Gill,  13.  goods  by  the  person  who  owes  on  the  bill* 

(x)  Eich    V.    Topping,    I    Esp.    176;  In  the  present  case  I  must  require  such 

Coombe  v.  Miles,  2  Camp.    553;  Gros-  evidence  to  be  adduced  ;  and  I  wish  it  may 

venor   v.   Flax   &   Hemp    Manf.    Co.    1  be  understood  that  in  similar  cases,  this  Is 

Green's  Ch.  453.  the  rule  by  which  I  shall  be  governed  for 

{y)  Hargreaves  i\  Hutchinson,  2  Ad.  &  the  future.     When  -a,  man  goes  to  get  a 

E.  12;  Davis  i\  Hardacre,  2  Camp.  375.  bill  discounted,  his   object  is  to  procure 

In  this  case  the  defendant  applied  to  the  cash,  not  to  encumber  himself  with  goods, 

plaintiff  to  discount  a  biU  of  exchange  of  Therefore  if  goods  are  forced  upon  him,  I 

i700  for  him.     The  plaintiff  refused  to  must  have  proof  that  they  were  estimated 

do  so  unless  the  defendant  would  take  a  at  a  sum  for  which  he  could  render  them 

check  for  £250,   a  promissory   note   for  available  upon  a  re-sale,  not  at  what  might 

£286,   and  a  landscape  in   imitation   of  possibly  be  a  fair  price  to  charge  to  a  pur- 

Poussin,  to  be  valued  at  £150.     The  ac-  chaser  who  stood  in  need  of  them." 
tion  was  brought  by  the  plaintiff  upon  the         (z)  Per  Lord  Tenterden,  C.  J,,  Beete  v. 

bill.     Lord  EUenborough  said :  "  Where  a  Bidgood,  7  B.   &  Cr.  458 ;   Andrews  v. 

party  is  compelled  to  take  goods,  in  dis-  Pond,  13  Peters,  76. 
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quiry,  from  all  the  evidence  and  circumstances,  (a)  And  the 
questions  which  are  presented  *thus  are  sometimes  extremely- 
nice.  Thus  a  contract  to  borrow  stock,  valued  at  more  than 
the  market  price,  and  to  pay  lawful  interest  on  this  valuation, 
would,  in  our  opinion,  be  usurious,  although  the  interest  re- 
served might  be  no  more  than  the  stock  earns ;  (b)  but  if  the 
stock  be  sold,  and  the  money  arising  be  loaned,  with  an  agree- 
ment to  replace  the  stock  on  a  certain  day,  and  to  pay  such 
interest  as  the  stock  would  have  earned  in  the  mean  time,  it  is 
not  usurious,  (c) 


(a)  Doe  d.  Metcalfe  v.  Brown,  1  Holt, 
N.  P.  295 ;  Mastermann  v.  Cowrie,  3 
Camp.  488 ;  Carstairs  v.  Stein,  4  M.  & 
Sel.  192  ;  Smith  v.  Brush,  8  Johns.  84 ; 
Thomas  v.  Catheral,  5  Gill  &  J.  23 ;  Ty- 
son V.  Eickard,  3  Harr.  &  John.  109  ; 
Stevens  v.  Davis,  3  Mete.  211  ;  Andrews 
V.  Pond,  13  Pet.  76,  77. 

(6)  In  Parker  v.  Kamsbottom,  5  D.  & 
Ry.  138 ;  3  B.  &  Cr.  257 ;  B  &  C  being 
indebted  to  the  plaintiff  for  il  5,000  in 
stock  previously  advanced,  it  was  agreed 
between  the  parties  that  B  &  C  should  be 
released  from  replacing  the  stock,  and  that 
instead  thereof  they  should  account  for  it 
in  money,  at  the  value  of  ilO.OOO,  paying 
5  per  cent,  interest  thereon  until  the  prin- 
cipal and  all  interest  should  be  repaid. 
At  the  date  of  this  agi-eement  the  market 
value  of  the  stock  was  only  £8,400.  The 
plaintiff  claimed,  upon  the  issue  in  this 
case,  to  prove,  under  a  commission  of 
bankruptcy  against  B  &  C,  the  amount  of 
his  claim  under  this  agreement.  Abbott, 
C.  J.,  said :  "  It  appears  to  me  that  the 
agreement  is  clearly  void  for  usury,  be- 
Kjause  it  secures  to  the  plaintiff  the  sum  of 
£10,000  as  the  value  of  the  stock  then  re- 
maining to  be  replaced,  though  the  real 
value  of  that  stock  was  then  only  £8,400." 
Bayley,  J.,  said  :  "  I  entertain  no  doubt 
that  the  agreement  was  usurious,  and  con- 
sequently void.  The  statute  evidently 
applies  to  loans  of  goods,  or  any  thing  that 
can  be  called  money's  worth,  as  well  as 
loans  of  money  itself.  In  this  case  the 
original  bargain  was  for  the  return  of  a 
loan  of  stock,  which  was  a  perfectly  legal 
bargain;  that* stock,  when  first  sold  out, 
produced  £10,000,  but  when  the  second 
bargain  was  made  it  was  worth  only 
£8,400 ;  therefore  at  that  time  the  plaintiff 
was  lending  a  stock  worth  £8,400  only, 


and  stipulating  to  be  repaid  by  £10,000, 
with  legal  interest  on  that  larger  sum. 
That  was  certainly  usurious."  In  Aslor  r. 
Price,  7  Martin,  N.  S.  408,  which  was  an 
action  on  certain  bills  of  exchange,  the 
defence  was  usury.  The  consideration  for 
the  bills  was  a  loan,  pui-porting  to  be 
$64,000,  for  Tjliich  the  plaintiff  charged 
interest ;  but  he  disbureed  only  S8,850  in 
cash,  and  the  remainder  of  the  loan  was 
United  States  Bank  stock,  at  the  rate  of 
$105j  per  share,  when  the  market  value 
at  that  time  was  only  $104i  or  thereabouts. 
The  court  held  the  transaction  usurious 
and  the  bUls  void. 

(c)  Tate  V.  Wellings,  3  T.  E.  531. 
Here  the  defendant  applied  to  the  plain- 
tiff's testator  to  borrow  money,  the  tes- 
tator agreed  to  let  him  have  it,  but  told 
him  that  he  should  expect  the  same  inter- 
est which  he  received  in  the  short  annu- 
ities, namely  8i  per  cent,  and  which,  being 
assented  to,  it  was  agreed  that  the  money 
should  be  raised  by  a  sale  of  short  annu- 
ities, to  the  amount  of  £900,  which  the 
defendant  was  to  replace,  in  the  same 
stock,  by  the  first  of  September,  1785  ;  but 
if  it  were  not  replaced  by  that  time  he 
was  then  to  repay  that  sum  on  the  first  of 
January,  1 786,  and  in  the  mean  time  to 
pay  such  interest  as  the  stock  would  have 
produced.  The  jury  having  found  that 
the  transaction  was  an  honest  loan  of 
stock,  the  court  refused  to  disturb  the 
verdict.  Ashhurst,  J.,  said :  "  The  ques- 
tion is,  whether  this  transaction  was  mere- 
ly colorable,  and  intended  as  a  loan  of 
money,  upon  which  usurious  interest  was 
to  be  taken,  or  a  loan  of  stock.  It  ap- 
peared from  theevidence  that  in  substance 
this  was  a  loan  of  stock.  The  agreement 
was,  that  the  defendant  should  have  the 
use  of  the  money,  which  was  the  produce 
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*So  one  may  lend  stock  to  be  replaced  ;  (d)  or,  he  may  lend 
the  price  which  it  is  sold  for ;  or  he  may  give  the  borrower  the 
option,  either  to  replace  the  stock  or  repay  the  money,  with  in- 
terest ;  but  if  he  reserves  this  option  to  himself  it  is  held  to  be 
usurious,  (e)     The  lender  may  lend  stock,  and  reserve  by  way 


of  the  stock,  paying  the  same  interest 
which  the  stock  would  have  produced, 
with  liberty  to  replace  the  stock  on  a  cer- 
tain day,  till  which  time  the  lender  was  to 
run  the  risk  of  the  fall  of  the  stocks ;  but 
he  stipulated  that,  if  it  were  not  replaced 
by  that  time,  he  would  not  run  that  risk 
any  longer,  but  would  be  repaid  the  sum 
advanced  at  all  events.  And  from  this 
contract  he  derived  no  advantage,  for  he 
was  only  to  receive  in  the  mean  time  the 
same  interest  which  the  stock  would  have 
produced.  Now  though  this  might  have 
been  used  as  a  color  for  usury,  it  was  a 
question  for  the  consideration  of  the  jury, 
and  they  have  negatived  it," 

(d)  FoiTCSt  V.  Elwes,  4  Ves.  492.  In 
this  case  8,000Z.  old  South  Sea  annuities 
were  loaned,  the  value  at  the  time  being 
7,170/.,  and  a  bond  given  by  the  borrower 
to  replace  the  stock  in  six  montlis,  and  in 
the  mean  time  to  pay  lawful  interest  on 
7,170/.  It  was  contended  that  the  bond 
was,  upon  the  face  of  it,  a  usurious  con- 
tract ;  but  the  point  was  afterwards  given 
up,  and  the  Master  of  the  Rolls  decreed 
the  bond  good. 

(e)  Barnard  v.  Young,  17  Ves.  44.  In 
this  case  8,500/.  East  India  Stock  was  trans- 
feiTcd,  as  security  for  the  performance  of  an 
agreement  that  16,096/.  of  the  three  per 
cents,  which  \yas  the  amount  of  tliree  per 
cents  that  10,000/.  would  have  purchased  at 
the  date  when  a  debt  for  10,000/.  had  be- 
come due  from  the  plaintiffs  to  the  defend- 
ant, should  be  transferred  to  the  defendant 
on  the  30th  of  the  next  September,  or  that 
the  debt  of  10,000/.  should  be  paid,  at  the 
defendant's  option,  and  that  in  either  case 
five  per  cent,  interest  upon  the  10,000/. 
should  be  paid  to  the  defendant.  Upon  a 
bill  filed  to  have  the  assignment  of  the 
East  India  Stock  produced.  Sir  William 
Grant,  M.  R.,  said  that  the  contract  was 
usurious,  as  it  reserved  the  capital,  with 
legal  interest  upon  it,  and  likewise  a  con- 
tingent advantage,  without  putting  cither 
capital  or  interest  in  any  kind  of  risk. 
The  lender  was  to  have,  at  his  election, 
his  principal  and  interest,  or  to  have  a 
given  quantity  of  stock  transferred  to  him. 
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This  principal  never  was  at  any  hazard, 
as  he  was  at  all  events  sure  of  having 
that  with  legal  interest,  and  had  the 
chance  of  an  advantage  if  the  stock  rose. 
It  was  usurious  to  stipulate  for  that 
chance,  and  the  contract  was  therefore,  in 
fact,  a  usurious  contract.  In  White  c. 
Wjight,  3  B.  &  Cr.  273,  White  sold  out 
400/.  stock,  in  the  three  per  cent,  consoli- 
dated bank  annuities,  for  223/.,  which  he 
loaned  to  the  defendant,  who  executed  an 
agreement  that  after  one  year  she  would, 
if  requested,  transfer  to  White  400/.  like 
stock,  and  would  in  the  mean  time  pay 
all  dividends  which  the  stock  would  pro- 
duce. The  defendant  also  executed  a 
bond  to  White,  conditioned  for  the  payment 
of  223/.  and  interest,  to  him,  on  a  certain 
date.  The  present  action  was  brought 
upon  the  agreement  to  transfer  the  stock. 
Abbott,  C.  J.,  said :  "  Here  if  the  lender, 
after  receiving  five  per  cent,  interest  on 
his  money,  had  afterwards,  on  a  rise  in 
the  stocks,  compelled  the  defendant  to  re- 
place the  stock  sold,  he  would  have  had 
principal,  interest,  and  a  premium  besides. 
That  is  an  advantage  which  by  law  he 
was  not  entitled  to  contract  for.  The  con- 
tract was  therefore  usurious."  Bayley,  J., 
said  :  "  A  party  may  lawfully  lend  stock 
as  stock  to  be  replaced,  or  he  may  lend 
the  produce  of  it  as  money,  or  he  may 
give  the  bon-owcr  the  option  to  repay  it, 
cither  in  the  one  way  or  the  other.  '  But 
he  cannot  legally  reserve  to  himself  a  right 
to  determine,  in  future,  which  it  shall  be. 
It  is  not  illegal  to  reserve  the  dividends, 
liy  way  of  interest  for  stock  lent,  although 
they  may  amount  to  more  than  5/.  per 
cent,  on  the  produce  of  it ;  for  the  price 
of  stock  may  fall,  and  then  the  borrower 
would  be  a  gainer ;  but  the  option  must 
be  made  at  the  time  of  the  loan.  The  in- 
struments set  out  in  this  case  show  that 
an  option  to  be  exercised  in  future  was 
reserved."  And  the  court  ordered  a  non- 
suit. In  Chippindale  v.  Thurston,  1  M. 
&  Mai.  411,  500/.  was  loaned,  and  the 
boiTowcr  agreed  to  repay  it  in  three  per 
cent,  consols,  at  a  price  not  exceeding 
68i  per'  cent,   or  to  repay  it  in  Bank  of 
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of  interest,  the  dividends  which  would  be  paid  on  it,  whatever 
they  may  be,  provided  he  agrees  at  the  *time  of  the  loan  to 
take  them ;  (/)  for  they  may  be  more  or  less  than  the  interest ; 
but  he  cannot  contract  that  he  shall  have  them,  if  more  than 
the  interest,  and  otherwise  the  interest. 

If  a  contract  be  in  part  for  usurious  interest,  and  it  is  made 
by  two  instruments,  one  promising  to  pay  the  principal,  with  or 
without  lawful  interest,  and  the  other  promising  to  pay  the  usuri- 
ous interest  as  a  principal,  with  or  without  interest,  it  would  seem 
that  it  is  not  this  last  promise  alone  which  is  void,  but  both, 
because  both  together  form  one  contract,  which  is  tainted  with 
usury,  (g-)  So,  if  there  be  a  note,  and  a  separate  oral  promise 
to  pay  usurious  interest,  the  note  is  void,  (h)  The  authorities 
differ  on  this  point,  but  the  prevailing  rule  is,  that  if  the  design 
of  th^  whole  transaction,  and  the  inducement  to  it,  are  to  lend 
money  on  usurious  interest,  the  taint  of  usury  affects  the  whole 
and  every  part  of  the  contract,  and  no  one  portion  thereof,  al- 


England  notes  upon  six  months'  notice. 
The  court  ordered  a  nonsuit,  on  the 
ground  that  the  option  was  with  the  lender, 
and  the  contract  therefore  clearly  usm-ious, 
as  he  could  not  have  less  than  five  per 
cent,  interest,  and  might  have  more  than 
the  .'500/.  lent,  if  the  funds  rose  above  68i. 

(/)  Bayley,  J.,  White  v.  Wright,  3  B. 
&  Cr.  278,  in  note  (e)  supra.  See  also, 
Potter  V.  Yale  College,  8  Conn.  52. 

(g)  In  Eoberts  v.  Trenayne,  Cro.  Jac. 
507  ;  Mary  Addington  loaned  Cory  150Z., 
and  for  security  of  its  repayment  Cory 
leaded  to  Mary  Addington  a  close  for  sixty 
years,  conditioned  to  become  void  if  he 
paid  the  1501,  within  two  years.  It  was 
then  further  agreed  that  Cory  should  give 
to  Mary  Addington  annual  interest  of 
twenty-two  pounds  ten  shillings,  by  means 
(#  a  grant,  'by  fine,  of  a  rent  charge,  which 
was  done.  Coiy  afterwards  granted  the 
inheritance  to  the  plaintiff,  who  brought 
this  action  of  trespass  against  the  defend- 
ant, husband  of  Mary  Addington.  "  It 
was  moved,  whether  this  lease,  being  taken 
for  the  payment  of  the  principal  money, 
and  not  for  the  payment  of  any  part  of  the 
usury,  be  within  the  statute,  to  make  the 
bargain  void  t  —  It  was  resolved,  that  it  is  : 
because  it  is  for  the  security  of  money  lent 
upon  interest,  and  for  the  securing  of  that 
which  the  statute  intends  he  should  lose ; 
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for  otherwise  it  would  be  an  evasion  out 
of  the  statute,  that  he  would  provide  for 
the  securing  of  the  payment  of  the  prin- 
cipal, whatsoever  usurious  bargain  was 
made,  which  the  law  will  not  permit."  In 
White  V.  Wright,  3  B.  &  Cr.  273  ;  ante, 
p.  389,  n.  (e).  AVhite  loaned  the  defend- 
ant 400/.  stock,  and  received  an  agreement 
to  retransfer  400/.  like  stock,  and  in  the 
mean  time  pay  tlie  dividends  the  stock 
would  earn.  By  another  agreement  tfie 
defendant  agreed  absolutely  to  pay  223/. 
and  interest,  to  the  plaintiff,  on  a  certain 
day.  This  action  was  brought  upon  the 
first  agreement  to  retransfer  the  stock. 
The  first  agreement,  although  lawful  in 
itself,  was  held,  upon  the  anthority  of 
Koberts  v.  Trenayne,  to  be  vitiated  by  the 
other  bond  for  the  payment  of  illegal  in- 
terest. To  the  same  effect,  are  Motte  v. 
Dorrell,  1  McCord,  350  ;  Clark  v.  Badgley, 
3  Halst.  233  ;  Postlethwait  v.  Garrett,  3 
Monroe,  345 ;  Fitch  v.  Hamlin,  1  Root, 
110 ;  Swartwout  v.  Payne,  19  Jolms.  294  ; 
Gray's  Ex'rs  v.  Brown,  22  Ala.  273. 

(h)  Merrills  v.  Law,  9  Cow.  65 ;  Ma- 
comber  V.  Dunham,  8  Wend.  550 ;  Ham- 
mond V.  Hopping,  13  Wend.  505  ;  Willard 
V.  Eeeder,  2  McCord,  369 ;  Lear  v.  Yar- 
nel,  3  A.  K.  Marsh.  419 ;  Atwood  v. 
Whittlesey,  2  Eoot,  37;  contra,  Butter- 
field  V.  Kidder,  8  Pick.  512. 
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though  in  form  an  independent  contract,  is  made  valid  by  the  fact 
that  taken  by  itself  it  is  free  from  objection.  The  very  fraud  con- 
sists *in  disguising  usury,  by  separating  the  contract  into  these 
parts,  (i)  The  common  way  in  which,  in  our  mercantile  cities, 
the  usury  laws  are  now  evaded,  we  suppose  to  be  this  ;  a  valid 
bargain  is  made  for  the  payment  of  the  money  with  interest. 
The  additional  bonus  or  premium  is  left  entirely  at  the  pleasure 
of  the  borrower,  with  the  understanding  that  the  worth  of 
money  at  that  time  is  a  certain  per  cent.  Then  there  is  no 
contract  which  is  not  legal ;  if  when  the  money  is  due,  nothing 
but  simple  interest  is  paid,  nothing  more  can  be  demanded  by 
any  contract,  and  the  lender  trusts  to  the  fact  that  a  borrower, 
who  thus  executes  only  his  contract,  would  not  be  able  to  bor- 
row more.  But  if  this  understanding  assumes  distinctness 
enough  to  become  a  contract  for  the  repayment  of  additional 
interest,  we  are  satisfied  that  the  penalties  of  the  usury  law 
would  attach  to  it.  The  difficulty  of  distinguishing  between  a 
mere  understanding  and  a  promise  might  often  be  great.  If 
money  was  actually  paid  for  the  use  of  the  sum  loaned,  over 
and  above  the  lawful  interest,  a  similar  question  would  arise, 
whether  it  was  paid  in  pursuance  of  a  contract  to  pay,  so  that 
the  penalty  would  be  incurred  ;  or  whether  it  was  a  mere  gra- 
tuity. The  rule  of  law  must  be,  that  if  A  lends  to  B  a  sum  for 
a  given  time,  on  simple  interest,  and  B,  on  paying  this  money, 
manifests  his  gratitude  for  the  accommodation  by  a  free  gift  to 
A,  either  of  money  or  a  chattel,  there  is  no  usury  in  this;  but  if 
the  money  is  paid,  or  a  chattel  given,  in  performance  of  a  pre- 
vious promise  to  pay,  then  the  penalty  of  usury  must  attach ; 
and  in  each  case  it  must  be  a  question  of  fact  whether  the  pay- 
ment is  in  the  nature  of  a  gift,  or  of  the  execution  of  a  promise. 
It  should  be  remarked,  that  if  a  foreign  contract  provides  fflr 
interest  which  is  lawful  where  the  contract  is  made,  it  wiU  not 
be  declared  void  for  usury  in  a  State  in  which  only  a  less  inter- 
est is  allowed  by  law.  (j)     But  if  a  usurious  *contract  is  made 

(i)  Ibid. ;  Warren  v.  Crabtree,  1  Grocnl.  Chapman   !>.   Robertson,   6   Paige,  627  ; 

171.  Pratt  V.  Adams,  7   Paige,   615.     See  on 

{j)  Harvey  v.  Arclibold,   3  B.  &  Cr.  tliis  subject,  ante,  p.  97,  n.  (e).     Nichols  v. 

626  ;  Thompson  u.  Powlcs,  2  Sim.   211 ;  Cosset,  1  Eoot,  294;  M'Queen  v.  Bm-ns, 

De  "Wolf  0.  Johnson,  10  Wheat.  367  ;  1  Hawks,  476  ;  M'Guiro  v.  Parker's  Ex'rs, 
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in  a  State  in  which  it  is  wholly  void,  because  of  such  usury,  it 
cannot  be  recognized  in  another  State  in  which  the  penalty  is  a 
forfeiture  of  a  part  only,  and  enforced  there  for  all  but  this 
part,  (k) 


SECTION    IV. 

THE   CONTRACT   ITSELF   MUST   BE   TAINTED   WITH   THE   USURY. 

In  order  that  a  contract  or  debt  should  be  avoided  as  usu- 
rious, it  is  necessary  that  it  should  itself  be  tainted  with  this 
offence  ;  for  if  any  subsequent  contract  in  payment  of  the  first 
be  usurious,  this  second  contract  will  be  void,  and  will  therefore 
leave  the  original  contract  or  debt  wholly  unpaid,  and  it  may 
be  enforced  as  if  the  second  had  not  been  made.  {I)     Thus,  if 


1  Wash.  368;EobbD.  Halsey,  11  Sm.  &  M. 
140.  See  also,  Gale  v.  Eastman,  7  Met.  14 ; 
Jacks  V-.  Nichols,  1  Seld.  178;  Davis  r.Garr, 

2  id.  134 ;  Turpin  v.  Povall,  8  Leigh,  93. 

(k)  Houghton  v.  Paso,  2  N.  H.  42. 

(I)  Eadley  v.  Manning,  3  Keb.  142,  pi. 
13.  "  In  debt  upon  an  obligation,  upon 
oyer  the  condition  was  to  pay  by  a  cer- 
tain day.  The  defendants  pleaded  the 
statute,  12  Car.  2,  and  said  that  the  con- 
tract was  usurious,  but  per  curiam,  being 
made  after  the  bond  forfeited  to  receive 
interest,  according  to  the  penalty,  which 
was  double  the  principal,  it  doth  not  void 
the  obligation  that  was  good  at  first,  but 
only  subjects  the  taker  to  other  penalties, 
and  judgment  for  the  plaintiff."  In 
Anonymous,  1  Bulstrode,  17,  T.  N.  exe- 
cuted to  J.  P.  a  bond  for  66Z.  6d.  principal, 
and  6/.  legal  interest,  payable  in  one 
year.  Within  the  year  the  obligor  paid 
the  6/.  interest  and  afterwards  an  action 
being  brought  for  the  non-payment  of  the 
principal  the  obligor  pleaded  the  statute 
of  usury,  because  the  obligee  took  the  use 
money  within  the  year.  "  It  was  re- 
solved by  the  whole  court,  that  his  taking 
of  the  use  money  within  the  year  shall  not 
avoid  the  obligation,  and  that  this  taking 
is  no  usury  within  the  statute."  Williams, 
Justice  :  "  Where  the  first  contract  is  not 
usurious,  this  shall  never  be  made  usury, 
within  the  statute,  by  matter  ex  post  facto  ; 
as  if  one  contract  with  another  to  borrow 


100/.  for  a  year,  and  to  give  him  10/.  for 
interest,  at  the  end  of  the  year,  if  he  pays 
the  interest  within  the  year,  this  is  not 
usury  within  the  statute  to  avoid  the  obli- 
gation, or  to  give  a  forfeiture  of  the  money 
within  the  statute,  because  that  this  con- 
tract was  not  usurious  at  the  beginning ; 
which  was  agreed  by  the  whole  court,  and 
judgment  given  for  the  plaintiif."  In 
Pollard  V.  Scholy,  Cro.  Eliz.  20,  Pollard 
sold  defendant  two  oxen,  for  six  pounds 
six  shillings  and  eight  pence,  to  be  paid 
at  All-Saints  next,  and  on  the  same  day 
the  defendant  required  longer  day  of  pay- 
ment, upon  which  Pollard  gave  him  till 
the  first  of  May  next,  receiving  therefor 
three  quarters  of  wheat,  which  was  above 
the  value  of  ten  pounds  per  cent,  upon 
the  debt.  In  debt  for  the  price  of  the 
oxen,  usury  was  set  up  as  a  defence. 
The  opinion  of  the  justices  was  that  the 
last  contract  was  void,  but  the  first  good, 
being  made  bond  fide.  FerraU  v.  Shaen, 
1  Saund.  294,  was  debt  upon  a  bond,  for 
payment  of  300/.  to  which  the  defendant 
pleaded  that  the  plaintiff  had  received 
30/.  for  delaying  the  day  of  payment  of 
the  bond  one  year,  which  was  usurious. 
The  court  adjudged  the  plea  not  good, 
for  here  the  bond  was  good  when  it  was 
made,  and  then  a  usurious  contract  after- 
wards cannot  make  it  void,  although  the 
penalty  for  usury  was  incurred.  In 
Nichols  V.  Lee,  3  An^r.  940,  where  to 

[387] 


393* 


THE   LAW   OP   CONTRACTS. 


[part  ii. 


one  who,  as  joint  surety,  has  paid  the  *whoIe  of  a  debt,  and*  so 
acquired  a  claim  for  contribution  for  one  half,  settles  this  claim 
by  receiving  a  note  with  usurious  interest,  this  note  cannot  be 
collected,  but  the  original  claim  for  contribution  revives  and 
may  be  enforced,  (m)  So  an  agreement  to  pay  more  than  in- 
terest, by  way  of  penalty  for  not  paying  the  debt,  is  not  usuri- 
ous, because  the  debtor  may  relieve  himself  by  paying  the 
debt'  with  lawful  interest,  and  even  if  he  incurs  the  penalty, 
this  may  be  reduced  to  the  actual  debt,  (n)     And  if  money  be 


debt  upon  a  bond,  the  plea  was,  that  after 
the  execution  of  tlie  bond  the  plaintiff 
received  from  the  defendant  more  than 
lawful  interest,  J/ncdunnlil,  C.  B.,  said: 
"  There  is  nothing  more  settled  than  this 
point ;  to  avoid  a  security  as  usurious, 
you  must  show  that  the  agreement  was 
illegal  from  its  origin."  The  same  prin- 
ciple is  established  in  the  following  cases  : 
Ballard  o.  Oddev,  2  Mod.  307  ;  I'arr  v. 
Ehason,  1  East,"  92  ;  Kex  v.  Aikn,  T. 
Ravm.     196  ;  Parker  v.  Rarasbottom,  3 

B.  ■&  Cr.  257  ;  Supra,  n.  (b) ;  Phillips  v. 
Cockayne,  3  Camp.  li9  ;  Gray  v.  Fowler, 
1  H.  Bl.  462  ;  Daniel  v.  Cartony,  1  Esp. 
274  ;  Bulirr,  J.,  Tate  c.  W'cllings,  3  T. 
R.  531  ;  Bush  ?>.  Liviii^ston,  2  Caines's 
Cases,  66  ;  Nichols  v.  Pearson,  7  Pet. 
107;  Pollard  v.  Baylors,  6  Munf.  433; 
Roane,  J.,  Pollard  c.  Baylor,  4  Hen.  & 
Munf  232  ;  Merrills  !'.  Law,  9  Cow.  65  ; 
Hughes  y.  Wheeler,  8  Cow.  77;  Kice  t). 
"Welling,  .5  Wend.  597  ;  Swartwout  v. 
Payne,  19  Johns.  294;  Craine  i'.  Hubbel, 
7  Paige,  417  ;  Brown  v.  Dewey,  1  Sandf. 
Ch.  56  ;  Johmon,  J.,  in  Gaither  t>.  Farm- 
ers and  Mechanics'  Bank,  1  Pet.  43 ; 
Gardner  <;.  ]''lagg,  8   Mass.  101  ;  Parker, 

C.  J.,  Fryc  i>.  Barker,  1  Pick.  267; 
Edgell  I'.  Stanford,  6  Verm.  551  ;  Ham- 
mond I'.  Smith,  17  Verm.  231  ;  Sloan  i'. 
Somniers,  2  Green,  (N.  ,Ter.)  509;  Ruffin, 
J.,  Collier  v.  Nevill,  3  Dev.  32 ;  Indi- 
anapolis Ins.  Co.  V.  Brown,  6  Blackf. 
378 ;  Varick  r.  Crane,  3  Green's  Ch. 
128  ;  Brown  ,.  Toell's  Admr.,  5  Rand. 
543.  See  also,  Abrahams  u.  Bunn,  4 
Burr.  2253. 

(ill)  Johnson  u.  Johnson,  11  Mass. 
359. 

(«)  Bm-ton's  case,  5  Co.  69  ;  Vin.  Abr. 
Usuri/,  C. :  "If  a  man  obliges  himself  in 
nine  marks  to  pay  at  a  certain  day,  and 
that  if  he  does  not  pay  at  the  day,  he 
obliges  hknself  bj  the  same  deed  to  pay 
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to  him  seventeen  marks ;  this  is  not  usury, 
but  it  is  only  a  pain.  26  E.  3,  71."  In 
l{oi)erts  V.  Ti'cnayne,  Cro.  Jac.  507,  Dode- 
ridye,  J.,  took  this  difference  in  cases  of 
casual  usury  :  "  If  I  secure  both  interest 
and  principal,  if  it  be  at  the  will  of  the 
party  who  is  to  pay  it,  it  is  no  usury ;  as 
if  I  lend  to  one  a  hundred  pounds  for 
two  years,  to  pay  for  the  loan  thereof  thirty 
pounds,  and  if  he  pay  the  principal  at  the 
year's  end,  he  .shall  pay  nothing  for  in- 
terest, this  is  not  usury,  for  the  party  hath 
his  election  ;  and  may  pay  it  at  the  first 
year's  end,  and  so  discharge  himself." 
in  Garrett  v.  Footo,  Comb.  133,  Holt  said  ; 
"  If  I  covenant  to  pay  100/.  a  year  hence, 
and  if  I  do  not  pay  it  to  pay  20/.,  it  is  not 
usur}^,  but  otdy  in  the  nature  of  a  nomine 
jxeiiie."  In  Groves  v.  Graves,  1  Wash.  1, 
till -re  was  an  agreement  for  the  payment 
of  a  debt,  by  the  delivery  of  certificates  of 
"  Pierce's  hnal  settlements,"  at  the  rate 
of  twenty  shillings  for  every  twenty-six 
pence  of  the  money  advanced,  and  if  the 
debt  was  not  paid  at  a  certain  time,  that 
the  certificates  should  be  paid  at  the  rate 
of  twenty  shillings  for  eveiy  thirteen 
jience.  The  President  held  that  the 
agi'cement  to  pay  certificates  at  half  their 
vtilue,  was  a  penalty  only,  and  the  con- 
tract therefore  not  usurious.  In  Wins- 
low  V.  Dawson,  1  Wash.  118,  a  debt  for 
200/.  being  due,  two  bonds  were  executed, 
one  for  100/.,  the  other  for  150/.,  at  a 
certain  time,  to  which  latter  bond  a  mem- 
orandum was  afhxed  that  it  might  be  dis- 
charged by  the  payment  of  100/.,  if  paid 
at  an  earlier  date  than  the  time  mentioned 
in  the  condition.  The  contract  was  held 
not  usurious.  The  President sakl:  "The 
case  of  Groves  a.  Graves,  in  this  court, 
has  decided  this  principle,  viz. :  that  such 
a  contract,  to  pay  a  larger  sum  at  a  future 
day,  is  not  usurious ;  but  that  the  in- 
creased sum  shall  be  considered  as  a  pen- 
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due,  and  the  creditor,  at  the  *request  of  the  debtor,  agrees  to 
give  him  time,  on  condition  that  the  debtor  shall  continue  to 
pay  legal  interest,  and  also  such  further  interest  as  the  creditor 
may  be  obliged  to  pay  for  money  to  be  raised  by  him  to  take 
the  place  of  the  money  due  from  the  debtor,  such  agreement  is 
not  usurious  ;  and  if  the  debtor  pay  such  extra  interest,  he  can- 
not recover  it  back  as  a  usurious  payment,  (o)  Nor  will  the 
taking  of  usurious  interest  imply  conclusively  a  prior  agreement 
to  take  ;  as  if  a  bond  be  given  for  principal  and  lawful  interest, 
if  usurious  interest  be  taken  afterwards,  this  does  not  prove 
conclusively  that  such  was  the  secret  original  agreement ;  (p) 
although  it  is  primd  facie  evidence,  (q)  But  by  some  authori- 
ties the  presumption  is  only  of  an  intentional  new  usurious 
contract  at  the  time  of  payment,  (r) 


SECTION    V. 

SUBSTITUTED    SECURITIES    ARE   XOIJ). 

If  the  statute  of  usury  provides  that  a  usurious  contract  is 
void,  then  no  subsequent  circumstance  can  make  the  original 
contract  good ;  and  consequently  a  promissory  negotiable  note, 
void  at  its  inception  for  usury,  is  equally  void  in  the  hands  of 
innocent  indorsees,  (s) 

alty  against  which  a  court  of  equity  ought  main  ground  of  the  decision  was,  that  the 

to    relieve,     upon     compensation    heing  gist  of  all  the  usury  laws,  from  1641  to. 

made."     See  also.  Cutler  w.  How,  8  Mass.  1846,  is  the  taking  of  unlawful  profits; 

257 ;  Pollard  v.  Baylors,   6  Munf.  433 ;  whereas  here  there  is  no  taking  of  any 

Roane,  J.,  Pollard  v.  Baylor,  4  Hen.  &  profit,  by  the  creditor,  who   is,  in  fact, 

Munf.  232  ;  Brock  v.  Thompson,  1  Bailey,  the  agent  of  the  debtor  for  raising  the 

322;  Campbell  v.  Shields,  6  Leigh,  517  ;  money. 

Fleming,  J.,  Call  v.  Scott,  4  Call,  409 ;  (p)  Fussil  ;;.  Brookes,   2  Carr.  &  P. 

Moore   v.    Hylton,     1    Dev.    Eq.    429;  318 ;  Hammond  w.  Smith,  17  Verm.  231. 

Brockway  v.  Clark,  6  Ham.  45 ;  Wight  (q)  Ferrall  v.    Shaen,  1   Saund.   295, , 

V.    Shuck,    I    Morris,    425 ;    Shuck    v.  note ;  New   York  Firemen  Ins.    Co.   v. 

Wight,  1  Green,  (Iowa,)  128;   Gambril  Ely,  2  Cow.  705;    Cummins  v.   Wise, 

V.    Rose,    8   Blackf.    140 ;    Lawrence  v.  2  Halsted's  Ch.   73 ;  Varick  v.  Cran^  3 

Cowles,  13  111.  577  ;  Thompson  v.  Jones,  Green's   Ch.  128  ;    Quarles  v.  Brannln, 

1  Stewart,  564  ;  Long  v.  Storie,  10  E.  L.  5  Strobh.  151. 

&  E.  182;   Ployer  v.   Edwards,    Cowp.  (r\  Hammond  «.  Smith,  17  Venn.  231 


112.  (s)  Lowe  V.  Waller,  Doug.  736,  supra, 

(o)  Kimball  n.  Proprietors  of  Boston  386,  n.  (w);  Acklaud  !).  Pearce,  2  Camp. 

Athenaeum.      Decided  by   S.   J.    C.   of  599 ;   Young  u.  Wright,  1   Camp.   139 ; 

Massachusetts,    in   March,    1855.      The  Wilkie  v.  Roosevelt,  3  Johns.  Cas.  66;, 
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*Whether  a  note,  valid  in  its  inception,  but  usuriously  trans- 
ferred by  the  payee  or  indorsee,  is  valid  against  the  maker,  has 
been  variously  decided,  (t)  And  the  authorities  differ  on  the 
question  whether  such  a  note  is  valid  as  against  the  maker  in 
the  hands  of  the  usurious  indorsee  himself;  the  objection  being, 
that  no  rights  can  grow  out  of  an  illegal,  and  therefore,  invalid 
transaction,  (ii)  There  are,  however,  cases  of  high  authority 
which  hold  that  the  maker  is  liable  to  the  indorsee,  even  if  the 
indorser  be  not  so  liable,  on  the  ground  that  the  indorsement 
operates  as  an  executed  transfer  of  the  property  in  the  note, 
and  does  not  remain  executory,  like  the  indorser's  general  lia- 
bility to  pay  the  note,  on  the  maker's  default,  (v)  In  the  sec- 
tion on  the  sale  of  notes,  we  shall  consider  this  question,  and 
give  our  reasons  for  holding  that  where  such  a  transaction  is  a 
bond  fide  sale  of  the  note,  both  maker  and  indorser  are  held  for 
the  whole  face  of  the  paper. 

To  remedy  the  hardship  imposed  upon  innocent  holders  of 
negotiable  paper,  under  the  English  construction  of  the  rule 
that-  usurious  instruments  are  absolutely  void,  the  statute  of 
58  Geo.  3,  c.  93,  was  passed,  declaring  that  no  bill  or  note 
should  be  invalidated  in  the  hands  of  a  holder  for  value  with- 
out notice.     And  exceptions  to  the  same  effect  may  be  found 

Backley  v.    Sprague,    10   Wend.    113;  Daniel  t'.   Cartony,  1  Esp.  274;  Parr  v. 

Llovd  V.  Scott,  4  Pet.  228;  Chadbourn  Eliason,  1  East,  92.     In  Lowes  v.  Jlaz- 

V.  Watts,  10  Mas.s.  121  ;  Bridge  v.  Hub-  zaredo,  1  Stark.  385,  however,  the  court 

bard,   15   Mass.  96;  Sancrwein  n.  Brun-  decided   that   usury  on  the   part  of  the" 

ner,  1  Har.  &  G.   477  ;  Faris  v.  King,  1  payee  of  a  note  was  a  bar  to  an  action  by 

StcuMrt,  255;  S'lvill,  J.,  Chadbourn  v.  a  6ona  ^e  holder,  because  he  could  not 

Watts,    10  i\lass.    121  ;  I'ayne   v.   Treze-  bring    himself    in    connection    with    the 

vant,  2  Bay,  23  ;  Gaillard  u.  Le  Seigneur,  maker,  except   through   the   medium  of 

1   McMulIan,  225  ;    Solomons   v.  Jones,  usurious  indorsement ;  and  this  case  was 

8  Brev.  54;  Tow)iM'nd  v.  Busli,  1  Conn,  approved,  in  Chapman  t-.  Black,  2  B.  & 

260.     Sec  also,  Sliubri-  r.  Hauser,  4  Dcv.  Aid.   589.     But   Bush    u.   Livingston,    2 

&  B.  97.     It  is  otlierwise  wlicre  the  stat-  Gaines's  Cas.  66 ;  Foltz  c.  Mey,  1  Bay, 

utc  of  usury  does  not  declare  the  contract  486  ;  Campbell  v.  Read,  Martin  &  Yerg. 

void.     Sturi/,  J.,  Fleckner  v.  U.  S.  Bank,  392,  decided  that  a  note  thus  usuriously 

8    Wlieat.   354;    Young   v.    Berkley,    2  indorsed  is  valid  against  the  maker,  in 

New  Hampshire,  410;  Creed  a.  Stevens,  the  hands  of  a  holder  in  good  faith. 

4    Whart.    223;    Colliding  v.  Underbill,  (u)   See  Lloyd  o.  Keach,  2  Conn.  175; 

3  Si  am.  388 ;  Wells  v.  Porter,  5  B.  Mon.  Gaither  v.  Fai-mers  &  Mechanics'  Bank, 

424;    McGill    /.    Ware,    4    Scam.    21;  1  Pet.  44  ;  Nichols  i>.  Pearson,  7  Pet,  107 

Tucker  v.    Wilamoiiirz,  3   Eng.   (Ark.)  and  Freeman  c.  Brittin,  2  Harrison,  191, 

157.     Sec  also.  Turner  v.  Calvert,  12  S.  (?•)  Munn  v.  Commission  Co.  15  Johns, 

cfe  R.  46  ;  Fciino  i'.  Sayre,  3  Ala.  458.  44;  Collier    v.    Nevill,   3   Dev.   L.    30, 

[t.)  Lord  Kenyan  originally  held   that  Knights   v.  Putnam,  3  Pick.   184.     See 

such  holder  would  be  entitled  to  recover,  also,  Littell  v.  Hord,  Hardin,  81. 
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in  some  of  the  statutes  of  usury  in  this  country,  (w)  *But 
where  the  statute  contains  such  a  provision,  and  also  provides 
as  the  penalty  for  usury,  the  deduction  in  an  action  against  the 
debtor,  of  the  excessive  interest  secured,  and  the  indorsee  takes 
it  after  it  becomes  due,  the  deduction,  it  is  said,  may  be  made 
against  him.  (x) 

But  if  such  note,  or  any  securities  for  an  usurious  debt  be 
given  up  and  cancelled,  on  the  promise  of  the  debtor  to  pay  the 
original  debt,  with  lawful  interest,  this  promise  is  valid,  being 
founded  on  a  good  consideration,  (w)  So  also,  it  is  true  in 
general,  that  any  security  given  in  payment  or  discharge  of  an 
usurious  security,  is  equally  void  with  that,  (z)     *But  when  a 


(iv)  See  Chapman  v.  Black,  2  B.  & 
Aid.  589,  and  Hackley  v.  Sprague,  10 
Wend.  113. 

{x]  Wing  V.  Dunn,  24  Maine,  128. 

ly)  Barnes  u.  Headley,  2  Taunt.  184. 
In  this  case,  an  agreement  was  made  be- 
tween Webb  and  Karrie  &  Suthmicr,  by 
which  Webb  was  to  advance  them  money 
to  purchase  sugars  with,  from  time  to 
time,  for  which  he  was  to  receive  live 
per  cent,  interest,  and  also  a  commission 
of  five  per  cent,  upon  all  sugars  pm-cliased. 
To  secure  the  repayment  of  the  principal, 
interest,  and  commissions,  certain  deeds 
and  securities  were  executed  to  Webb. 
Under  this  agreement  Webb  made  out  four 
successive  half-yearly  accounts,  charging 
according  to  the  agreement  for  the  money 
advanced ;  and  various  sums  were,  from 
time  to  time,  paid  on  this  account.  The 
sugars  were  not  purchased  or  procured  by 
Webb,  but  by  Harrie  &  Suthmier,  in 
their  own  names.  Upon  the  parties  be- 
ing informed,  and  realizing  that  this 
transaction  was  usurious,  and  that  Webb 
was  in  danger  of  losing  the  whole  of  bis 
money,  Webb,  in  accordance  with  an 
arrangement  then  made,  drew  up  fresh 
accounts,  deducting  all  charges  for  com- 
mission, and  charging  five  per  cent,  in- 
terest only,  on  the  money  actually  ad- 
vanced. This  account  was  acknowl- 
edged by  the  debtors  to  be  correct,  and 
they  promised  to  pay  it,  whereupon  the 
original  securities  were  given  up,  and 
the  original  agreement  cancelled  and 
bunied.  This  action  was  brought  upon 
the  last  account  against  the  assignees  of 
Harrie  &  Suthmicr ;  and  the  com't  held 
that  it  was  maintainable.  See  Wicks  v. 
Gogerley,  1  Ey.  &  Moody,  123. 


(z)  Preston  i>.  Jackson,  2  Stark.  237, 
was  an  action  on  a  promissory  note,  by 
an  indorsee  against  the  maker.  The 
payee  was  called,  and  testified  that  he 
had  lent  the  defendant  100/.,  for  which 
ho  was  to  receive  50/.,  by  way  of  interest, 
and  took  his  bond  for  150/.  That  he 
afterwards  lent  100/.  more  upon  the  same 
terms,  and  that  in  August,  1814,  the 
former  securities  were  given  up,  and  the 
note  sued  upon,  given  for  the  interest. 
Holrojd,  J.,  held  the  note  void.  In  Pick- 
ering V.  Banks,  Forrest's  Keps.  72,  the 
defendant  had  given  the  plaintiff  bills  for 
a  usurious  consideration,  some  of  which 
he  had  paid ;  the  remainder  not  being 
discharged  when  they  became  due,  the 
defendant  gave  a  warrant  of  attorney  for 
the  balance,  on  which  the  plaintiff  had 
entered  up  judgment.  Macdoncdd,  C.  B., 
ordered  the  judgment  to  be  set  aside  and 
the  warrant  of  attorney  to  be  delivered 
up.  In  Chapman  v.  Black,  2  B.  &  Aid. 
589,  a  bill  of  exchange  was  in  the  hands 
of  the  plaintiff,  which  had  been  usuiiously 
indorsed  by  a  prior  party.  Upon  being 
informed  of  this,  the  plaintiff  procured  a 
new  bill  to  be  accepted  by  the  defendant, 
in  which  the  usurious  indorser  was  omit- 
ted. The  present  action  was  brought 
upon  the  last  bill,  and  Abbott,  C.  J.,  de- 
livered the  opinion  of  the  court,  that  the 
bill  was  void.  In  Bridge  v.  Hubbard,  15 
Mass.  96,  Blanchard  &  Ford,  the  makers 
of  a  note  void  for  usury,  being  called  on 
for  payment,  asked  for  a  longer  credit, 
which  was  given  on  condition  that  other 
security  should  be  obtained.  The  note 
sued  on  was  then  procured,  signed  by  the 
defendant,  who  was  liable  as  indorser  on 
the  first  note ;  it  was  made  payable  to  T. 
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new  and  innocent  party  is  introduced  into  the  substituted  secu- 
rity, the  weight  of  authority  would  lead  to  the  conclusion  that 
such  security  is  valid  as  to  him.  (a)  And  if  the  borrower 
allows  the  usurious  claim  to  become  merged  in  a  judgment,  it 
is  then  too  late  to  take  advantage  of  the  defence  of  usury,  (b) 
But  it  is  also  true,  that  if,  in  the  bargain  respecting  the  new 
security,  there  is  an  agreement  to  expunge  or  exclude,  or  an 
actual  exclusion  of  the  unlawful  interest,  the  new  security  is 
valid,  (c) 


W.  Sumner,  who  indorsed  it  in*  blank, 
under  which  indorsement  the  plaintiffs 
claimed.  The  court  held  the  note  sued 
upon  to  be  a  mere  substituted  contract  for 
the  former  usurious  one,  and  void  in  the 
plaintiff's  hands.  Sec  also,  to  the  same 
effect.  Marsh  v.  Slartindale,  3  Bos.  &  Pul. 
154,  and  the  following  American  decis- 
ions :  Walker  v.  Bank  of  Washington,  3 
How.  TJ.  S.  62 ;  Powell  v.  Waters,  8  Cow. 
685 ;  Reed  v.  Smith,  9  Cow.  647  ;  Tut- 
hill  V.  Davis,  20  Johns.  285 ;  Jackson  v. 
Packard,  6  Wend.  415;  Steele  v.  Whip- 
ple, 21  Wend.  103  ;  Gibson  «.  Stearns, 
3  New  H.amp.  185;  Morcure  v.  Dermott, 

13  Peters,  345  ;  Collins  u.  Roberts,  Brayt. 
235  ;  Swift,  C.  J.,  Scott  v.  Lewis,  2  Conn. 
135  ;  Botsford  v.  Sanford,  id.  276  ;  Wales 
/.'.  Webb,  5  Conn.  154;  Warren  v.  Crab- 
tree,  1  Greenl.   167;  Lowell  v.  Johnson, 

14  Maine,  240 ;  Edwards  v.  Skin'ing, 
1  Brevard,  548 ;  Dunning  c.  Merrill, 
1  Clarke,  Ch.  252 ;  Ton-cy  v.  Grant,  10 
Sm.  &  M,  89;  Jackson  o,  Jones,  13  Ala. 
121;  Hazard  v.  Smith,  21  Verm.  123; 
Simpson  r.  Fullenwider,  12  Ire.  L.  338. 

(a)  Ellis  c.  Wames,  Cro.  Jac.  33, 
Yelv.  47  ;  Powell  v.  Waters,  8  Cowen, 
969  ;  Brown  v.  Waters,  2  Maryl.  Ch.  Dec. 
201  ;  Aldrich  v.  Reynolds,  1  Barb.  Ch. 
43  ;  Wales  v.  Webb,  5  Conn.  154.  In 
Cuthbert  v.  Haley,  8  T.  R.  390,  Haley 
procured  Plank  to  discount  certain  notes 
of  his  at  a  usurious  rate.  Tlic  plaintiffs 
received  the  notes  from  Plank  bond  fide, 
and  the  defendant  being  applied  to  by 
them  for  payment,  .executed  to  them  a 
bond  for  the  amount  of  the  notes,  upon 
which  bond  this  action  was  brought.  It 
was  held  that  it  could  be  maintained. 
Lord  Kenyan,  C.  J.,  said  :  "  The  construc- 
tion that  has  already  been  put  on  the 
statutes,  has  been,  in  a  variety  of  instances, 
abundantly  hard.  Tiie  courts  have  said, 
and  rightly  so,  that  the  innocent  holders 
of  securities  given  on  usui-ious  considera- 
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tions  must  suffer  for  the  wickedness,  or 
rather  unlawfulness,  for  it  has  been  said 
that  usury  is  only  malum  prohibitum,  and 
not  malum  in  se,  of  the  original  parties  to 
the  transaction.  But  this  is  an  attempt 
to  carry  that  doctrine  much  further  than 
any  prior  case,  and  further  than  policy  or 
the  words  of  the  act  of  parliament  re- 
quire ;  and  if  it  were  to  succeed,  it  might 
affect  most  of  the  securities  in  the  king- 
dom ;  for  if  in  tracing  a  mortgage  for  a 
century  past,  it  could  be  discovered  that 
usm-}'  had  been  committed  in  part  of  the 
transaction,  though  between  other  par- 
ties, the  consequence  would  be  that  the 
whole  would  be  void.  It  would  be  a 
most  alarming  proposition  to  the  holders 
of  all  securities.  I  admit  that  the  securi- 
ties themselves  tliat  are  tainted  with  usury 
cannot  be  enforced  in  a  court  of  justice, 
even  though  they  be  in  the  hands  of  in- 
nocent purchasers,  for  a  valuable  con- 
sideration, without  notice And 

therefore  the  plaintiffs  in  this  case  could 
not  have  maintained  any  action  on  the 
notes  given  by  the  defendant  to  Plank. 
But  the  notes  were  destroyed  after  they 
got  into  the  hands  of  the  plaintiffs,  and 
the  bond  in  question  was  given  to  them, 
they  not  knowing  of  the  usury  between 
Plank  and  the  defendant.  1  admit  that  if 
one  security  be  substituted  for  another,  by 
the  parties,  in  order  to  get  rid  of  the  stat- 
ute against  usuiy,  the  substituted,  as  well 
as  the  original,  security  will  be  void  ;  but 
it  is  not  ])retended  that  that  was  the  case 
here."  KHnt,  C.  J.,  holds  similar  lan- 
guage, in  Jackson  v.  Henry,  10  Johns. 
195. 

(i)  Thatcher  v.  Gammon,  12  Mass. 
268;  Thompson  v.  BeiTy,  3  Johns.  Ch. 
395;  S.  C.  17  Johns.  436.  See  also, 
Jackson  v.  Henry,  10  Johns.  196  ;  Jackson 
V.  Boiven,  7  Cow.  20 ;  Day  v.  Cum- 
mings,  19  Verm.  496,  S.  P. 

(c)  Wright  V.  Wheeler,  1  Camp.  165, 
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*Some  difficulty  may  arise  in  determining  when  the  usurious 
character  of  the  original  security  shall  attach  itself  to  the  sub- 
stituted security.  If  A  gives  B  an  usurious  note,  he  may  waive 
the  defence  and  pay  the  note  ;  and  if  he  pays  it  in  bank-bills, 
these  of  course  are  good  in  the  hands  of  any  honest  holder  to 
whom  B  transfers  them.  If  A  happens  to  have  a  good  note  of 
C,  and  gives  it  to  B  in  payment,  is  not  this  equally  good  in  the 
hands  of  B's  indorsee  ?  Or  if  A  procures  for  this  purpose  the 
note  of  C,  whose  note  B  has  expressed  himself  willing  to  accept, 
this  note  being  not  usurious  in  itself,  and  C  not  knowing  the 
original  usury,  would  not  this  note  be  good  in  the  hands  of  B's 
indorsee,  or  assignee  ?  We  should  say  that  it  was  ;  because, 
we  think,  on  principle,  that  no  contract  should  be  held  void  for 
usury,  unless  the  borrower,  for  usury,  was  a  party  to  it ;  or 
unless  it  is  given  as  collateral  security  for  a  present  subsisting 
usurious  contract,  (d)     It  has  been  said,  very  forcibly,  if  one 


note.  This  was  an  action  on  a  bond  to 
wliicli  usury  was  pleaded.  A  bond  liad 
been  given  for  the  loan  of  money  with 
lawful  interest,  but  the  defendant  also 
agreed  to  give  plaintiff  a  salary  of  501, 
per  year  as  a  clerk  in  his  brewery.  It 
was  not  intended  that  the  plaintiff  should 
render  any  service,  but  the  salary  was  a 
mere  shift  to  give  the  plaintiff  more  than 
51.  per  cent,  for  his  money.  After  one 
year's  salary  had  been  paid  under  the 
agreement,  the  parties  agreed  that  it 
should  be  deducted  from  the  principal, 
the  original  deed  cancelled,  and  a  fresh 
bond  taken  for  the  remaining  principal 
and  legal  interest.  This  was  done,  and 
on  the  second  bond  the  action  was 
brought ;  Lawrence^  J.,  said :  "  The  act 
of  parliament  only  makes  void  contracts 
whereby  more  than  five  per  cent,  is  se- 
cured. The  original  contract  between 
these  parties  was  certainly  usurious,  and 
no  action  could  have  been  maintained  on 
the  first  bond ;  but  there  was  nothing  ille- 
gal in  the  last  bond  ;  it  was  not  made  to 
assure  the  performance  of  the  first  eon- 
tract,  nor  does  it  secure  more  than  five 
per  cent,  interest  to  the  plaintiff.  The 
parties  saw  they  had  before  done  wrong, 
they  rectified  the  error  they  had  commit- 
ted, and  substituted  for  an  illegal  contract 
one  that  was  perfectly  fair  and  legal.  I 
see  no  objection  to  their  doing  that,  and 


am  therefore  of  opinion  that  the  present 
action  is  maintainable."  Tlie  principle 
of  the  above  decision  is  abundantly  sus- 
tained in  the  following  American  cases  : 
DeWoIf  V.  Johnson,  10  Wheat.  367 ; 
Chadboum  v.  Watts,  10  Mass.  121 ;  Mc- 
Clure  V.  Williams,  7  Verm.  210;  Ham- 
mond V.  Hopping,  13  Wend.  505  ;  Miller 
K.  Hull,  4  Denio,  104 ;  Bank  of  Monroe 
V.  Strong,  1  Clarke,  Ch.  76;  Fowler  v. 
GaiTCt,  3  J.  J.  Marsh'  681 ;  Postlethwait 
V.  Gan-et,  3  Mnnr.  345 ;  Cummins  u. 
Wire,  2  Hals.  Ch.  73. 

{d)  In  Turner  v.  Hulme,  the  plaintiff 
an-ested  the  maker  of  a  note  to  him,  which 
was  clearly  void  on  the  gi-ound  of  usury. 
The  defendant  in  this  action  represented 
to  the  plaintiff  that  he  could  not  recover 
on  the  note  the  consideration  being  usuri- 
ous, but  the  plaintiff  refused  to  liberate  the 
maker  of  the  note  unless  the  defendant 
would  join  in  a  note  to  the  amount  of  the 
maker's  debt,  which  the  defendant  did, 
and  upon  that  note  this  action  was  brought. 
It  was  contended  that  the  second  note  was 
tainted  by  the  original  usury.  "  But  Lord 
Kent/on,  on  this  being  re-opened,  intimated 
his  clear  opinion  to  the  contrary  ;  he  said 
that  Banks,  when  the  first  note  had  been 
put  in  writ,  by  Turner,  against  him, 
should  have  resisted  and  defended  himself 
on  the  ground  of  usury ;  but  that  the  con- 
sideration of  that  note  could  not  be  ques- 

[393] 


399* 


THE   LAW   OF   CONTRACTS. 


[part  II. 


chooses  *not  to  avail  himself  of  the  defence  of  usury,  but  to  pay 
a  usurious  debt,  and  pay  it  by  delegating  a  debtor  to  himself  to 
pay  this  debt,  it  ought  not  to  be  in  the  power  of  this  delegated 
debtor  to  insist  upon  the  original  defence,  and  avail  himself  of 
an  usury  by  which  he  was  not  affected,  (e)  So,  at  least,  it 
seems  to  be  held  in  the  case  of  an  usurious  mortgagee,  where 
the  land,  subject  to  such  a  mortgage,  is  conveyed  to  a  third 
party ;  for  the  grantee  cannot  hold  his  land  clear  of  the  first 
mortgage  debt,  by  denying  the  right  of  the  mortgagee,  on  the 
ground  of  usury.  (/)  Indeed  it  would  seem  that  none  but 
parties  or  privies  can  take  any  advantage  of  this  defence,  or  this 
defect  in  a  contract.  For  while  a  subsequent  mortgagee  cannot 
relieve  himself  from  the  former  mortgage,  by  showing  its  usuri- 
ous nature,  a  guarantor  of  a  debt  is  so  far  connected  with  the 
contract  that  he  may  avail  himself  of  the  defence  of  usury,  (g) 


tioned  in  the  present  action,  unless  it 
could  be  shown  that  this  was  a  colorable 
shift  to  evade  the  statute  against  usuiy, 
devised  when  the  money  was  originally 
lent,  and  the  first  note  granted."  In  Mar- 
chant  V.  Dodgin,  2  M.  &  Scott,  6.32,  an 
action  was  brought  against  the  defendants, 
acceptors  of  a  bill  of  exchange,  drawn  by 
Taylor,  by  him  indorsed  to  Daniel,  and 
by  Daniel  to  plaintiff.  Taylor  testified 
that  certain  other  bills  had  been  accepted 
by  defendant,  for  his  accommodation,  and 
usuriously  discounted  by  the  plaintiff. 
One  of  tiiese  bills  being  due,  the  bill  sued 
upon  was  accepted  by  the  defendants,  in 
order  to  enable  Taylor,  by  its  discount,  to 
meet  the  former  bill,  which  he  did,  and  no 
usury  was  proved  as  to  this  bill.  A  rule 
for  setting  aside  a  verdict  for  the  plaintiff, 
being  moved  for,  Tindal,  L.  C.  J.,  said : 
"  The  hill  upon  which  the  action  was 
brought  was  not  a  continued  bill,  given  in 
substitution  of  the  former  acceptance  of 
the  defendants,  Imt  was  given  merely  for 
the  purpose  of  raising  moncj'  to  meet  the 
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second  bill."  Bosanqtiet,  J.,  said :  "  It  does 
not  appear  from  the  evidence  that  the  third 
bill  was  given  in  substitution  of  the  second, 
so  as  to  be  affected  by  what  passed  on  the 
discount  of  it."  The  rule  was  refused. 
In  Stanley  v.  Kempton,  30  Maine,  118, 
Butler  held  three  notes  against  Bangs, 
which  were  usurious.  Bangs  being  called 
upon  to  pay,  procured  the  defendant  to 
give  the  note  in  suit,  in  payment  of  the 
three  original  notes,  which  were  given  up. 
The  court  held  the  last  note  to  be  «  pay- 
ment, and  not  a  substitute  for  the  other 
notes,  and  therefore  valid. 

(e)  Jackson,  J.,  Bridge  v,  Hubbard,  15 
Mass.  103  ;  Bearce  v.  Barstow,  9  Mass. 
45. 

(/)  Green  v.  Kemp,  13  Mass.  515 ; 
Mechanics'  Bank  v.  Edwards,  1  Barb.  271 ; 
Sands  v.  Church,  2  Seld.  347.  See  also, 
Stuncv  I'.  Amer.  Life  Ins.  Co.  11  Paige, 
635. 

ig)  Huntress  v.  Patten,  20  Maine,  28 ; 
Harrison  v.  HarncI,  5  Taunt.  784  ;  Gray's 
Ex'rs  V.  BroAvn,  22  Ala.  273. 
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♦SECTION    VI. 

DISTINCTION   BETWEEN   INVALIDITY   OF   THE   CONTRACT,   AND   THE 
PENALTY  IMPOSED. 

The  law  affects  a  usurious  contract  with  two  consequences, 
which  should  be  discriminated.  One  is,  the  avoidance  of  the 
contract ;  the  other  is,  the  penalty  for  the  breach  of  the  law. 
Now  the  penalty  is  not  incurred  until  usurious  interest  be  in 
some  way  paid  or  received;  although  the  contract  may  be 
avoided  for  this  cause,  at  any  time  ;  and  it  is  sometimes  a  very 
difficult  question,  at  what  time,  or  by  what  act,  the  usury  is 
completed.  (A)     Although  an  original  *coatract  for  the  use  of 


(h)  Clark  v.  Badgley,  3  Halst.  233  ; 
Thomes  a.  Cleaves,  7  Mass.  361  ;  Oyster 
V.  Longnecker,  16  Penn.  274  ;  Livingston 
V.  Indianapolis  Ins.  Co.  6  Blackf.  133 ; 
Upson  V.  Austin,  4  Ala.  124 ;  Kirkpatrick 
V.  Houston,  4  Watts  &  S.  115;  Bank  of 
U.  S.  V.  Owens,  2  Pet.  527  ;  Hodges  v. 
Lovat,  Lofft's  R.  50.  Pisher  qui  tarn  v. 
Boasley,  Doug.  235,  v/as  an  action  of  debt, 
to  recover  the  penalty  for  taking  usurious 
interest.  One  Grindall  had  boiTOwed 
100/.  of  the  defendant,  for  which  he  had 
given  a  bond,  for  the  payment  of  the  prin- 

_  cipal  and  interest,  at  the  rate  of  51.  per 
cent,  at  the  end  of  six  months.  He  also 
paid  two  guineas  to  the  defendant,  as  a 

.  premiimi,  at  the  time  when  the  money  was 
advanced.  At  the  end  of  the  six  montlis, 
the  100/.  was  repaid,  and  21.  10s.  for  in- 
terest. This  action  was  brought  within  a 
year  after  the  payment  of  the  capital  and 
interest,  but  more  than  a  year  after  the 
two  guineas  were  paid  and  the  money 
advanced,  and  the  question  was,  whether 
the  action  was  barred  by  not  being  brought 
within  a  year  after  the  offence  of  usury 
was  committed.  The  cases  of  Lloyd  v. 
Williams,  2  Bl.  792,  and  Malloiy  v.  Bird, 
cited  in  Cro.  Eliz.  20,  were  refeiTed  to  for 
the  defendant,  in  which  latter  case,  it  is 
said :  "  If  one  contracts  to  have  twenty 
pounds  for  the  loan  of  an  hundred  pounds, 
if  he  taketh  nothing  of  the  twenty  pounds 
he  is  Jiot  punishable  by  the  statute,  but  if 
he  taketh  any  thing,  if  but  one  shilling, 


this  is  an  affirmance  of  the  contract,  and 
he  shall  render  for  the  whole  contract." 
But  Buller,  J.,  said,  that  the  answer  given 
by  Ast(yr,  J.,  to  that  case,  when  it  had 
been  cited  on  some  fomaer  occasion  was, 
that  it  meant  one  shilling  above  the  legal 
interest.  Lord  Mansfidd  said  :  "  It  be- 
came material,  in  this  case,  to  determine 
when  the  usury  was  complete.  One  side 
contended,  that  it  was  so  upon  the  pay- 
ment of  the  premium,  and  I  long  inclined 
to  that  opinion,  because  it  was  paid  eo 
nomine  as  above  legal  interest.  But  I  am 
now  satisfied,  as  we  all  are,  that  the 
offence  was  not  complete  till  the  half 
year's  interest  was  received.  There  are 
two  branches  of  the  statute.  Under  the 
first,  every  agreement,  contract,  and  se- 
curity, for  more  than  legal  interest,  is 
void.  Therefore  the  bond  given  to  the 
defendant  in  this  ease  was  void.  But 
under  the  second,  the  penalty  is  incurred 
only  by  taking,  accepting,  and  receiving, 
more  than  legal  interest.  All  the  authoii- 
ties  lean  this  way,  both  ancient  and  mod- 
ern. In  Lloyd  v.  Williams,  more  than 
legal  interest  had  been  paid  at  first." 
Maddock  qui  tarn  v.  Hammett,  7  T.  R. 
184,  was  an  action  on  the  statute,  the 
usury  alleged  being  the  discount  of  a  note 
for  1,000/.  But  the  point  on  which  the 
case  turned  was,  that,  on  the  day  when 
the  note  became  due,  the  maker  discharged 
it  by  giving  another  note,  which  included 
the  amount  due  upon  the  first  note,  and  a 
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money  be  free  from  the  taint  of  usury,  and  consequently  can  be 
enforced,  yet  if  usurious  interest  be  'actually  paid  upon  it  after- 


further  sum  advanced  by  the  defendants, 
which  last  note  was  outstandmg  and  un- 
satisfied at  tlie  trial  of  this  case.  Buller, 
J.,  at  m's/  prius,  was  of  the  opinion  that 
usury  had  not  been  committed,  no  money 
having  been  received  by  the  defendant, 
and  Lord  Kenyan,  C.  J.,  delivering  the 
opinion  of  the  court,  upon  a  motion  to  set 
aside  the  nonsuit,  said :  "  The  objection 
here  is,  that  nothing  has  been  received  by 
the  defendants,  either  for  interest  or  prin- 
cipal, except  a  paper  security,  which,  till 
it  has  been  paid,  is  no  payment  whatever, 
and  may  ultimately  turn  out  to  be  worth 
nothing.  The  plaintiff  says  that  it  was 
given  for  the  first  note,  which  was  given 
on  an  usurious  contract ;  if  so,  the  second 
note  is  also  bad.  But  the  plaintiff  cannot 
be  permitted  to  contend  both  ways ;  that 
it  is  good,  because  given  in  payment  of  the 
first  note  ;  and  bad,  because  that  first  note 
for  which  it  was  given  in  discharge  was 
bad.  It  is  true  that  a  payment,  cither  in 
money  or  money's  worth,  would  be  suf- 
ficient ;  and  it  shall  not  be  permitted  to  a 
party  who  has  knowingly  received  any 
thing,  as  interest,  to  apply  it  afterwards  to 
another  account,  as  he  finds  it  convenient. 
But  here  the  defendants  have  not  recci\cd 
any  thing ;  and  therefore  I  am  of  opinion 
that  the  direction  of  the  learned  judge  at 
the  trial  was  right."  In  I'earson  v. 
M'Gowran,  3  B.  &  Cr.  700,  S.  C.  5  D.  & 
Ry.  616,  the  venue,  in  an  action  of  debt 
for  penalties,  M'as  laid  in  Middlesex,  and 
the  otfence  was  alleged  to  be  that  usurious 
interest  was  secured  to  the  defendant,  by 
a  bill  of  exchange  accepted  and  aftei-wards 
paid  by  a  person  named  Bottrill.  On  the 
trial  it  appeared,  that  the  contract  was 
made  and  the  acceptance  given  in  Middle- 
sex, but  that  the  bill  was  paid  in  London, 
to  the  holders,  to  whom  the  defendant 
had  indorsed  it.  Abbott,  C.  J.,  delivering 
the  opinion  of  the  court,  referred  to  the 
statute  ]iroviding  that  any  person  taking, 
accepting,  or  receiving  above  51.  per  cent. 
interest,  should  forfeit  the  treble  value  of 
the  moneys  lent,  and  providing  that  the 
forfeiture  should  be  sued  for  in  the  county 
where  the  offence  was  committed,  and 
said  (5  D.  &  R.  619,)  "Then  the  only 
question  is,  what  is  the  offence'?  We 
tJiink  it  consists  in  taking,  accepting,  and 
receiving  usurious  interest.  The  corrupt 
contract  precedes  and  forms  no  part  of  the 
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taking,  therefore  the  offence  here  was  not 
committed  partly  in  Middlesex  and  partly 
in  London,  and  the  only  materiality  of  the 
contract  is  to  show  the  real  nature  and 
consequent  illegality  of  the  taking.  .  .  . 
We  are  of  opinion  that  the  venue  in  this 
case  ought  to  have  been  laid  in  London, 
and  not  in  Middlesex."  And  in  Simpson 
qui  tarn  v.  WaiTCn,  15  Mass.  460,  where 
the  defendant  had  discounted  a  note  for 
$■400,  at  the  rate  of  two  per  cent,  per 
month,  which  was  unpaid  at  the  time  this 
action  for  the  penalties  was  brought,  it 
was  held  that  no  usury  had  been  com- 
mitted. Parker,  C.  J.,  said  :  "  The  whole 
sum  loaned  was  not  paid  over,  but  the 
balance,  after  deducting  the  discount,  so 
that  in  fact  four  hundred  dollars  were  never 
lent,  as  stated  in  the  declaration,  but  a  less 
sum,  for  which  the  borrower  promised  to 
pay  four  hundred  dollars,  which  was  the 
principal  lent  and  the  excessive  interest. 
The  defendant  has  then  received  nothing, 
either  principal  or  interest,  and  therefore 
he  cannot  be  liable  for  the  penalty." 
AVright  V.  Laing,  3  B.  &  Cr.  165;  Ste- 
vens V.  Lincoln,  7  Mete.  525,  are  to  the 
same  effect.  See  also.  Scurry  qui  tarn  v, 
Kreeman,  2  B.  &  P.  381.  But  if  a  sum 
more  than  equal  to  the  legal  interest  upon 
the  sum  substantially  loaned  or  forborne, 
be  received,  the  offence  of  usuiy  is  com- 
plete, whether  the  principal  be  repaid  or 
not.  In  Wade  qni  tarn  v.  Wilson,  1  East, 
195,  600/.  being  due  from  G.  to  the  de- 
fendant, 10  guineas  were  paid  by  G.  to  the 
defendant,  by  way  of  premium,  for  the 
defendant's  forbearance  for  one  year,  and 
G.  executed  his  note  to  the  defendant  for 
600/.  at  5/.  per  cent.  A  half  year's  interest 
of  15/.  was  afterwards  received  by  the 
defendant,  upon  the  note,  and  it  was  held 
that  upon  this  payment  usury  was  com- 
mitted. Lord  Kenyan  said  :  "  Here  the 
party  having  ten  guineas  premium  in  hand, 
and  interest  acciiiing  from  day  to  day, 
actually  received  interest  qua  interest  for 
half  a  year,  which  made  what  he  received 
upon  the  whole,  amount  to  more  than 
lawful  interest  for  that  time,  upon  the  sum 
lent."  Lawrence,  J.,  said:  "Here,  then, 
is  a  premium  paid  of  ten  guineas,  at  first, 
which  was  to  run  through  the  whole  year, 
and  interest  accruing  daily  on  the  princi- 
pal sum,  the  defendant  actually  received 
interest   for  the   first    half   year,  which, 
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together  with  what  he  had  before  received 
by  way  of  premium,  amounts  to  more  than 
legal  interest.     That  immediately  consti- 
tuted usuiy."    ie  Blanc,  J.,  said ':  "  I  am 
of  opinion  that  at  least  one  moiety  of  the 
premium  is  to  be  apportioned  to  the  half 
year's  interest  which  was  received,  and 
that  the  true  spirit  of  the  agreement  was, 
that  the  premium  was  to  run  through  the 
whole  year,  in  proportion  as  the  interest 
accrued,  and  therefore,  upon  the  whole,  I 
think  the  contract  proved  sustains    the 
count,  and  that  the  usury  was  complete 
when  the  first  half  year's   interest  was 
paid."     In  Lloyd  qui  tarn  v.  Williams,  2 
W.  Bl.  792,  HinchlitFe  borrowed  100?.  for 
three  months,  of  the  defendant,  which  he 
received,  and  paid  the  defendant  thereout 
61.  5s.  by  way  of  interest,  in  advance,  and 
gave  the  defendant  his  note  for  100/.  pay- 
able in  tluree  months.     De  Grey,  C.  J.,  and 
Blackstone,  J.,  a  majority  of  the  court,  held 
that  the  offence  of  usury  was  consummated 
and  completely  committed  on  making  the 
corrupt  agreement,  and  receiving  the  in- 
terest in  advance.     In  Commonwealth  v. 
Frost,    5   Mass.    53,   the»defendant    had 
loaned  money  to  Ebenezer  Clough,  on  a 
note  for  $200,  in  ninety  days,  paying  him 
$187,  having  retained  $13  for  the  ninety 
days'  interest.     At  the  expiration  of  the 
term,  another  note  for  the  same  amount 
was  given,  Clough  paying  fourteen  dollars 
in  cash,  for  the   extension   of  the  time 
ninety  days  longer.     This  note  was  also 
renewed  for  ninety  days,  and  sixteen  dol- 
lars paid  by  Clough  on  its  renewal,  for  the 
reception  of  which  last  interest,  the  de- 
fendant was  indicted.     The  court  said  it 
was  clear  "  that  the  taking  of  the  sixteen 
dollars,  as  the  compensation  for  the  loan, 
that  sum  exceeding  lawful  interest,  com- 
pleted the  offence  of  usury,  whether  the 
principal   sum  was    ever  paid  or  not." 
There  has,  however,  been  a  tendency  to 
consider,  in  contracts  of  this  last  nature, 
the  money  actually  received  by  the  bor- 
rower as  the  amount  of  the  loan  ;  and 
although  the  securities  given  are  for  an 
amount  sufficiently  more   than   the  sum 
received,  to  make  the  contract  usurious, 
if  the  legal  per  cent,  of  interest  is  paid 
thereon,  not  to   consider   the  offence  of 
usury  complete  until  a  payment  of  such 
interest  is   made.      This   was    the   view 
Gould,  J.,  was  inclined  to  take,  in  Lloyd 
V.   Williams,   supra ;    and  in   Scurry  v. 
Freeman,  2  B.  &  P.  381,  in  which"  the 
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defendant  lent  Eobcrt  Hooley  5001.  upon 
security  given   for   that  amount,  who,  a 
previous   agreement  having    been   made 
that  something  more  than  legal  interest 
should  be  paid,  but  no  particular  sum  hav- 
ing been  agreed  upon,  offered  the  defendant 
back  501.  which  he  directed  to  be  given  to 
his  son,  the  court  {consisting  of  Heath, 
Rooke,  and   Chambre,  judges)  were  very 
clearly  of  opinion  that  the  receipt  after- 
wards of  25(.,  as  one  year's  interest  upon 
the  debt,  was  usurious,  so  that  an  action 
under  the  statute  within  one  year  after  its 
reception  would  lie,  inasmuch  as  the  loan 
could  only  be  deemed  a  loan  of  450?.  since 
the  defendant  had  taken  back  501.  out  of 
the  5001.    So  also,  Gibson,  C.  J.,  in  Oyster 
V.  Longnecker,  16  Penn.  274,  says,  there 
is  a  distinction  between   interest   and  a 
.bonus  ;  and  that  a  return  of  part  of  the 
sum  on  which  interest  is  reserved,  reduces 
the  contract  essentially  to  a  loan  of  the 
residue,  and  that  therefore  the  offence  of 
usury  is  not  committed  until  interest  has 
actually  been  paid  upon  the  sum  reserved 
as  the  debt.     But  the  better  opinion  would' 
seem  to  be  that  such  agreements  are  usuri- 
ous whenever  more  than  the  legal  interest 
on  what  is  understood  by  the  parties  as 
the  principal  debt,  is  paid,  since  the  statute 
of  Anne  declares  it  shall  be  usury  to  re- 
ceive more  than  five  pounds  per  cent,  for 
forbearing  or  giving  day  of  payment ;  so 
that,  as  Mr.  Justice  Blackstone  remarked 
in  Lloyd  v.  Williams,  "  interest  may  as 
lawfully  be  received  beforehand  for  ybc- 
bearing,  as  after  the  term  is  expired,  for 
having  Jbrbame ;"  and  if  in  either  case  more 
than  five  per  cent,  is  taken,  usury  is  com- 
mitted.    See  remarks  of  Bayley,  J.,  in 
Wood  V.  Grimwood,  10  B.  &  Cr.  699. 

(i)  Gardner  v.  Flagg,  8  Mass.  101  ; 
Thompson  v.  Woodbridge,  id.  256 ;  Seui- 
all,  J.,  Chadbourn  v.  Watts,  10  Mass.  124., 
In  Sir  Wollaston  Dixie's  case,  1  Leon.  95, 
Gent,  B.,  said :  "  If  I  lend  on?  a  hundred 
pounds  without  any  contract  for  interest,, 
and  afteiTvards,  at  the  end  of  a  year,  he 
gives  me  20l.  for  the  loan  thereof,  the 
same  is  within  the  statute,  for  my  accept- 
ance makes  the  offence  without  any  bar- 
gain or  contract."  In  Floyer  v.  Edwards, 
Cowp.  114,  Lord  Mansfield  said:  "In 
case  the  agreement  originally  for  the  pay- 
ment of  principal  be  legal,  and  the  interest 
does  not  exceed  the  legal  rate,  but  after- 
wards, upon  payment  being  forborne,, 
illegal  interest  is    demanded,  there  the 
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is  payable  at  intervals,  the  penalty  is  incurred  by  the  first  pay- 
ment and  receipt ;  (j)  but  it  would  seem  that  no  more  than  one 
penalty  can  be  incurred  upon  the  same  loan,  although  further 
instalments  continue  to  be  paid,  (k) 

Where  the  statute  makes  a  usurious  contract  void,  or  forfeits 
a  part  of  the  principal  or  legal  interest,  by  way  of  penalty,  *the 
creditor  of  course  must  lose  this,  for  the   debtor  may  interpose 


agreement  by  retrospect,  is  not  void,  but 
the  parties  are  liable  to  tlie  penalty  of 
treble  value."  Sec  also,  Radloy  i'.  Man- 
ning, 3  Keh.  142,  pi.  13  ;  Lord  'Mansfield, 
in  Abrahams  v.  ]3nnn,  4  Burr.  2253,  and 
previous  note. 

(/)  Wade  V.  Wilson,  1  East,  19.5; 
Wood  V.  Grimwood,  10  B.  &  Cr.  689. 

{k)  In  Wood  V.  Grimwood,  10  B.  &  Cr. 
696,  in  which  a  bonus  had  Vitcn  paid,  and 
afterwards  a  half  ;fear's  interest,  wliich' 
together  with  the  bonus  paid,  constituted 
more  than  the  lawful  interest,  and  subse- 
quently legal  interest  was  paid  half  yearly, 
on  the  onginal  debt,  it  was  decided  that 
the  offence  of  usury  was  complete  when 
the  first  half  yearly  payment  was  made ; 
that  the  bonus  was  not  to  be  apportioned 
throughout  the  whole  time  of  the  loan. 
So  that  an  action  brought  for  penalties,  at 
any  time  within  one  year  after  the  pay- 
ment of  any  half  year's  interest,  could  be 
maintained,  as  being  in  time.  And  it  was 
doubted  whether,  even  if  such  bonus  was 
apportionable,  the  only  offence  for  which 
the  lender  could  be  ])rosecutcd  had  not 
been  committed  upon  the  reception  of  the 
first  half  year's  interest.  Parke,  J.,  said  ; 
"  I  am  of  opinion  that  the  moment  one 
penalty  was  incun'od,  upon  one  bargain  or 
loan,  no  other  offence  could  be  committed 
in  respect  of  the  same  bargain  or  loan,  by 
reason  of  the  lender  having  received  a 
further  sum,  by  way  of  usurious  interest. 
The  statute  of  12  Anne,  st.  2,  c.  16,  enacts : 
'  That  all  persons  who  shall,  upon  any 
contract,  take,  accept,  and  receive,  by  way 
or  means  of  any  corrupt  bargain,  loan, 
&c.,  for  the  forbearing  or  giving  day  of 
payment  for  one  whole  year,  of  or  for 
their  money,  above  the  sum  of  5/.  for  the 
forbearing  of  100/.  a  year,  and  so  after 
that  rate,  shall  forfeit  and  lose,  for  every 
such  offence,  the  treble  value  of  the 
moneys  lent,'  &c.  The  slalutc  therefore 
requires  two  things  to  constitute  the  of- 
fence ;  a  coiTupt  bargain,  and  an  actual 
taking  of  a  higher  rate  of  interest  than  5 
per  cent,  for  forbearing  or  giving  day  of 
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payment  for  one  whole  year.  As  soon  as 
these  two  things  concur,  the  offence  con- 
templated by  the  statute  is  completed. 
Tlie  party  who  has  received  the  usurious 
interest  in  respect  of  tlie  corrupt  bargain, 
then  incurs  the  penalty,  and  I  think  the 
only  penalty,  attached  by  the  statute  to 
that  corrupt  bargain,  and  the  receipt  of 
usurious  interest  thereon,  by  forfeiting 
treble  the  value  of  the  moneys  lent  or 
forborne.  If  it  were  otherwise,  and  each 
subsequent  payment  of  the  legal  interest 
should  constitute  a  distinct  offence  of 
usury,  where  a  premium  has  been  given, 
the  consequence  would  be,  that  if  a  party 
took  legal  interest  for  such  a  loan,  at  in- 
tervals, he  would  be  liable  to  forfeit  trclde 
the  amount  of  tfee  moneys  lent,  not  merely 
once,  but  each  time  he  received  the  in- 
terest ;  and  if  those  intervals  were  short, 
penalties  to  the  amount  of  many  thousands 
might  be  incurred  by  a  loan  of  a  single 
100/.  This  never  could  have  been  the 
intention  of  the  legislature.  I  think  it 
must  have  meant  that  no  more  than  three 
times  the  amount  of  the  money  lent  could 
over  be  forfeited  by  the  offender."  But  in 
Lamb  v.  Lindsey,  4  Watts  &  Serg.  449, 
this  question  was  directly  decided  in  an 
opposite  way.  Money  was  loaned  at 
usurious  interest,  the  device  of  the  sale  of 
property  and  a  lease  back,  being  adopted, 
to  disguise  the  transaction.  The  rent, 
amounting  to  15  per  cent,  upon  the  money 
loaned,  was  regularly  paid,  and  the  present 
qui  tarn  action  was  brought,  more  than  a 
year  from  the  first  payment,  and  within  a 
year  from  the  last.  A  majority  of  the 
court  held  the  action  maintainable,  decid- 
ing that  the  penalty  of  a  forfeiture  of  "  the 
money  and  other  things  lent,"  was  incmted 
at  each  time  when  the  lender  received 
more  than  the  legal  interest.  Mr.  Justice 
Keiinedij,  however,  delivered  a  dissenting 
opinion,  in  which  he  vindicates  his  own 
opposite  ruling  at  nisi  /irius,  and  adopts 
the  same  view  taken  by  Mr.  Justice  Parke, 
supra,  although  the  case  of  Wood  v.  Grim- 
wood  was  not  cited  in  the  case. 
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this  defence,  however  inequitable  it  may  be.  But  if  the  debtor 
make  himself  a  plaintiff,  and  seek  relief  against  a  contract  for 
its  usury,  it  is  held,  in  equity,  that  he  must  pay  or  tender  the 
whole  amount  of  principal  and  legal  interest.  (/)  It  was  once 
an  established  rule  that  there  is  no  way  in  which  the  debtor 
can  ask  relief  at  law,  except  collaterally.  He  must  wait  until 
he  is  sued,  before  he  can  raise  directly  the  question  of  his  right 
to  this  defence,  and  then  this  defence  is  given  and  measuPed  by 
the  statute.  But  if  he,  for  example,  brings  trover  for  goods 
pledged,  to  secure  a  debt  for  which  a  note  with  usurious  inter- 
est was  given,  and  seeks  to  get  the  value  of  his  goods  without 
deducting  his  debt,  on  the  ground  that  the  note  is  void, it  might 
be  said  to  him,  on  high  authority,  that  the  note  may  be  void, 
but  that  is  not  now  the  question  ;  for  he  owes  money,  and  has 
pledged  goods,  and  must  pay  his  debt  to  redeem  them.  (11) 
But  this  doctrine  has  been  attacked,  and  perhaps  overthrown  in 
England,  and  may  be  doubted  here,  (m)  So,  if  he  has  paid 
money  on  a  usurious  *contract,  and  sues  for  its  repayment, 
it  seems  that  he  will  recover  so  much  as  he  has  paid  usuri- 


es) Scott  V.  Nesbit,  2  Brown's  Ch.  641, 
S.  C.  2  Cox,  183  ;  Ex  parte  Skip,  2  Ves. 
Sen.  489  ;  Benfield  v.  Solomons,  9  Ves. 
84 ;  Rogers  v.  Rathbun,  1  Johns.  Ch.  R. 
367  ;  Tupper  v.  Powell,  id.  439  ;  Fanning 
V.  Dunham,  5  Johns.  Ch.  122  ;  Fulton 
Bank  v.  Beach,  1  Paige,  429  ;  Morgan  v. 
Schemmerhorn,  id.  .544 ;  McDaniels  v. 
Jiarnum,  5  Verm.  262 ;  Jordan  u.Trumbo, 
6  Gill  &  Johns.  103 ;  Thomas  v.  Mason, 
8  Gill,  1 ;  Anonymous,  2  Desaus.  333 ; 
Stone  V.  Ware,  6  Munf.  541 ;  Shelton  v. 
GiU,  11  Ohio,  417  ;  Day  u.  Cummings, 
19  Verm.  496;  Ballinger  v.  Edwards,  4 
Ire.  Eq.  ^49;  Phelps  v,  Pierson,  1  Iowa, 
121  ;  Wilson  v.  Hardesty,  1  Maryl.  Ch. 
Dec.  66.  In  Hindleji.  O'Brien,  1  Taunt. 
413,  the  defendant  had  given  the  plaintiif, 
for  various  sums  boiTowed  of  him,  biUs 
and  notes  with  usurious  premiums.  The 
parties  at  length  stated  an  usurious  ac- 
count, and  the  defendant  gave  new  bills, 
and  a  warrant  oT  attorney  to  confess  judg- 
ment, and  the  old  bills  and  notes  were 
given  up.  Upon  the  defendant's  failure 
to  pay  an  instalment  of  the  new  bills,  the 
plaintiff  entered  up  judgment  on  the  war- 
rant of  attorney  and  sued  out  execution. 
Upon  an  application  to  set  aside  the  judg- 


ment, the  court  did  so  only  upon  the 
terms  that  the  defendant  should  repay  the 
principal  and  legal  interest  due,  which 
was  ordered  to  be  ascertained  by  a  protho- 
notary.  But  in  Roberts  v.  GofF,  4  B.  & 
Aid.  92,  upon  an  application  to  set  aside 
a  judgment  obtained  under  a  warrant  of 
attorney,  and  to  have  the  warrant  of  at- 
torney delivered  up,  on  the  ground  of 
usury,  the  court  refused  to  impose  the 
terms  that  the  party  should  pay  the  money 
actually  advanced,  with  legal  interest. 
Baylej/,  J.,  said :  "  We  cannot  impose 
such  terms.  The  instrument  is  void.  It 
is  not  good  at  law."  Under  the  construc- 
tion put  upon  the  Virginia  statute  of 
usury,  it  seems  that  the  debtor  need  only 
pay  the  principal  debt,  without  any  inter- 
est. Young  V.  Scott,  4  Rand.  415 ; 
Clarkson's 'Adm'r  v.  Garland,!  Leigh, 
147 ;  Turpin  v.  Povall,  8  Leigh,  93 ; 
Marks  v.  Moms,  4  Hen.  &  Munf.  463. 
See  also,  Boone  v.  Poindexter,  12  Sm.'& 
M.  640. 

(ZZ)Fitzroy  v.  Gwillim,   1    T.   R,  153. 

(m)  Tregoningi;.  Attenborough,  7  Bing. 
97,  4"  Moore  &  P.  722 ;  Hargreaves  v. 
Hutchinson,  2  A.  &  E.  12 ;  Ramsdell  v. 
Morgan,  16  Wend.  574. 
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ously,  (mm)  but  no  more  ;  that  is,  he  will  not  recover  the  legal  in- 
terest, which  he  has  paid  on  an  usurious  contract.  Courts  were 
at  first  inclined  to  deny  the  right  of  a  party  paying  usurious  in- 
terest, to  recover  back  any  portion  of  the  money  so  paid,  on  the 
ground  that  both  parties  to  such  a  transaction  were  in  pari  de- 
licto, and  the  party  paying  the  money  parted  with  it  freely,  so 
that  the  maxim  volenti  non  Jit  injuria  would  apply,  (n)  But 
this  is  not  so  now,  the  rule  being  that  above  stated ;  and  the 
distinction  has  been  taken  between  statutes  enacted  on  general 
grounds  of  policy  and  public  expediency,  in  which  each  party 
violating  the  law  is  in  pari  delicto,  and  entitled  to  no  assistance 
from  a  court  of  justice,  and  those  laws  enacted  to  protect  weak 
or  necessitous  men  from  being  overreached,  defrauded,  or  op- 
pressed, in  which  event  the  injured  party  may  have  relief  ex- 
tended to  him,  and  the  whole  purport  and  reason,  both  of  the 
law  of  usury,  and  of  the  great  mass  of  decisions  under  it,  indi- 
cate that  the  lender  on  usury  is  regarded  as  the  oppressor  and 
the  criminal,  and  the  borrower  as  the  oppressed  and  injured,  (o) 


SECTION    VII. 

OF    CONTRACTS    ACCIDENTALLY   USURIOUS. 

If  a  contract  is  accidentally  usurious,  that  is,  m9.de  so  by 
some  mistake  in  calculation,  or  other  error  in  fact,  against  the 
intention  of  the  parties,  the  mistake  may  be  corrected,  and  the 
contract  saved,  (p)     But  if,  in  fact,  a  greater  rate  of  "interest  is 

(mm)  Bosanquett  v.  Dashwood,  Cases  payable  sooner  than  it  ought  to  be,  or  re- 
Temp.  Talbot,  38,  per  Lord  Mansfield;  serve  more  interest  than  ought  to  be,  this 
Browning  v.  Morris,  Covvp.  793.  will  not  make  it  void  within  the  statute, 

(n)  Tomkins  v.  Bernet,  1  Salkeld,  22.  because  here  was  no  corrupt  agreement." 

(0)  Clarke  v.  ,Shee,  Cowp.  197  ;  Brown-  See   also,  Nevison  v.  Whitlej,  Cro.  Car. 

ing  V.  Morris,  Cowp.  790  ;  Bosanquett  v.  501  ;  S.  C.  W.  Jones,  396  ;  and  Buckley 

Dashwood,    Cases    Temp.    Talbot,   38  ;  v.  Guildbank,  Cro.  Jac.  678.     Glasfm-d  v. 

Wheaton    v.    Hibbard,    20   Johns.    292;  Laing,  1    Camp.  149,  was*  an  action  on  a 

Bmrdslei/,  C.  .T.,  Schroeppel  u.  Coming,  bill  of  exchange  for  3, 180/.,  the  defendants 

5  Uenio,  240.  resisted  the  action,  on  the  ground  of  usury, 

(p)  Anonymous,  1  Freern.  253,  pjl.  268.  and  showed  that  the  parties  for  whom  the 

It  was  said,  by   North,  C.  J.,  that  "if  a  defendants  accepted,  being  indebted  to  the 

scrivener, '  in    making   a  mortgage,   &c.,  plaintiff  in  St.  Kitts,  for  6,000/.,  with  six 

do,  through  mistake,   make  the  money  per  cent,  legal  interest  there,  agreed  with 
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taken  than  the  law  allows,  by  reasdn  of  an  erroneous  opinion 
of  the  lender  that  he  had  a  right  to  this  interest,  this  is  a  mis- 
take of  law,  and  agreeably  to  the  general  rule,  will  not  excuse 
the  lender,  and  the  whole  !efFect  of  usury  will  attach  to  the  con- 
tract, [q) 

The  question  has  been  very  much  discussed,  whether  banks, 
or  other  money-lenders,  or  bill  or  note  discounters,  have  a  legal 
right  to  adopt,  as  a  principle  of  calculation,  the  rule  *that  gives 
rather  more  than  legal  interest  upon   notes  discounted,  or  to 


the  plaintiff  in  England,  that  the  principal 
should  be  paid  by  two  bills  of  exchange, 
one  in  twelve  months  and  the  other  in  two 
years ;  and  accordingly  the  present  bill 
for  3,180Z.  and  another  for  3,360l.  were 
drawn,  but  that,  according  to  the  legal 
rate  of  5  per  cent,  interest  in  England, 
the  bills  should  have  been  for  only  3,1 501. 
and  3,300/.  The  plaintiff's  agent,  how- 
ever, swore  that  the  increased  amount 
arose  from  an  oversight  of  Ills ;  that  hav- 
ing been  called  upon  to  calculate  the  sum 
due  on  the  debt,  for  which  the  bills  were 
to  be  drawn,  after  calculating  the  amount 
due  on  the  original  debt  at  6/.  per  cent., 
as  permitted  in  the  West. Indies,  he  inad- 
vertently calculated  the  interest  to  grow 
due  in  England  at  the  same  rate.  Sir 
James  Mansfield,  C.  J.,  held  that  the  action 
might  clearly  be  maintained  for  the  sum 
bond  fide  due,  as  the  excess  in  the  amount 
of  the  bill  had  arisen  from  a  mere  mis- 
take, and  no  intention  to  take  usury  could, 
at  any  rate,  be  imputed  to  the  plaintiff. 
See  also  Gibson  v.  Stearns,  3  N.  H.  1 85 ; 
Livingston  v.  Bird,  1  Root,  303 ;  M'Lean, 
J.,  Lloyd  V.  Scott,  4  Pet.  224;  McElfat- 
rick  V.  Hicks.  21  Penn.  St.  Reps.  402 ; 
Marvine  v.  Hymers,  2  Kern.  223. 

(q)  Marsh  v.  Martindale,  3  Bos.  &  P. 
154;  Maine  Bank  v.  Butts,  9  Mass.  49. 
This  was  an  action  brought  by  the  bank, 
to  recover  possession  of  certain  premises 
mortgaged  to  them  by  the  defendant,  to 
secure  several  notes  given  by  him  to  the 
bank.  The  defendant  alleged  that  on  the 
date  of  mortgage  deed,  the  plaintiff  loaned, 
him  $10,000,  and  that  it  was  agreed  be- 
tween them  that  more  than  6  per  cent,  in- 
terest should  be  paid  upon  the  loan,  and 
that  the  notes  secured  by  the  mortgage 
were  given  to  secure  such  principal  and 
illegal  interest,  and  therefore  he  pleaded 
the  statute  of  usury.  It  appeared  upon 
the  trial  that  there  had  been  a  forbear- 
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ance  of  10,000  dollars  by  the  bank,  and 
that  the  interest  secured  in  the  mort- 
gage was  more  than  6  per  cent,  upon  the 
10,000  dollars  ;  but  it  was  proved  that  the 
excess  had  arisen,  not  from  a  direct  re- 
ception by  the  bank  of  more  than  6  per 
cent,  upon  any  notes,  but  by  reason  of 
the  defendant's  having,  in  order  to  meet 
notes  for  63  days,  at  the  times  they  be- 
came due,  procured  new  loans,  a  week 
previous  to  the  expiration  of  tlie  time  of 
credit  given  for  the  former  lands,  giving 
new  notes  therefor  ;  and  it  was  contended 
that  although  the  money  thus  received 
amounted  to  more  than  6  per  cent,  upon  the 
original  debt,  for  the  reason  that  the  bank 
retained  the  amount  of  tlie  new  notes  until 
tlie  old  notes  became  due,  for  the  purpose 
of  meeting  them,  yet  that  as  no  more  than 
the  usual  profits  upon  loans  made  on 
banking  principles  were  received,  such 
agi-eements  were  not  usurious.  But  the 
court  decided  that  no  banking  company, 
any  more  than  an  individnal,  had  author- 
ity to  make  a  discount  or  loan,  at  a  greater 
profit  than  6  per  cent,  interest,  nor  was 
exempt  from  the  restiictions  of  the  statute 
against  usury.  And  SewaU,  J.,  said  :  "  It 
is  probable  that  in  this  case  there  was  no 
intentional  deviations  on  the  part  of  the 
bank;  but  a  mistake  of  their  rights.  This, 
however,  is  a  consideration,  which  must 
not  influence  our  decision.  The  mistake 
was  not  involuntary,  as  a  miscalculation 
might  be  considered,  where,  an  intention 
of  conforming  to  the  legal  rule  of  interest 
was  proved ;  but  a  voluntary  departure 
from  the  rate.  An  excess  of  interest  was 
intentionally  taken,  upon  a  mistaken  sup- 
position that  banks  were  privileged  in  this 
respect,  to  a  certain  extent.  This  was 
therefore,  in  the  sense  of  the  law,  a  corrupt 
agreement ;  for  ignorance  of  the  law  will 
not  excuse."  See  also  Childers  v.  Deane, 
4  Rand.  406. 
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which  the  interest  is  added,  in  case  of  fractional  portions  of  years 
and  months.  Rowlett's  Tables,  which  are  calculated  mainly 
on  the  supposition  that  a  year  consists  of  360  days,  gives  this 
advantage  to  the  lender.  The  use  of  these  tables,  or  of  a  simi- 
lar  principle  of  calculation,  is  very  general,  not  to  say  universal. 
And  although  this  practice  is,  strictly  speaking,  usurious,  and 
there  is  much  conflict  in  the  authorities,  we  have  no  doubt 
that  the  prevailing  rule  of  law  sanctions  this  practice,  where 
it  is  adopted,  merely  as  a  convenience,  and  in  conformity  to 
usage,  (r) 


(r)  la  New  York  Piremen  Ina.  Co.  v. 
Ely,  2  Cow.  678,  a  note  for  90  days,  in- 
dorsed by  the  defendants,  was  the  cause 
of  action ;  it  was  given  for  two  others, 
which  in  turn  were  a  renewal  of  others. 
Some  of  the  previous  notes  had  been  pay- 
able at  90  days,  and  all  the  notes  had  been 
discounted  by  the  plaintiffs,  at  7  percent., 
and  the  discount  deducted  in  advance. 
The  secretary  of  the  company  testified 
that  his  practice  had  been  to  cast  interest, 
considering  30  days  the  twelfth  of  a  year, 
60  days  the  sixth,  and  90  days  the  fourth 
of  a  year,  and  to  cast  interest  at  7  per 
cent,  (the  lawful  rate)  accordingly.  The 
tliree  days  of  grace  he  called  one  tenth  of 
a  month.  The  question  was  whether  the 
note  sued  upon  was  usurious,  and  it  was 
■decided  to  be  so.  The  court  say  :  "  It 
must  be  conceded  that  more  than  seven 
-per  cent,  per  annum  was  received  upon 
•the  discount  of  the  note,  in  this  case. 
How  is  the  presumption  of  law,  that  it  was 
'received  in  pursuance  of  a  corrupt  agree- 
■mcnt,  sought  to  be  repelled  f  Not  by 
■showing  that  the  sum  paid  for  interest  was 
greater  tlian  the  parties  intended  should 
■be  paid ;  tliat  there  was  a  mistake  in  tell- 
ing the  money  ;  or  that  the  clerk  who  cast 
the  interest,  had  fallen  into  an  arithmetical 

■  error;  but  by  showing  that  the  excess 
^arose  from  the  adoption  of  a  principle  of 
■calculation,  which  the  parties  knew  would 

■  give  more  than  seven  per  cent.,  though 
they  believed  it  was  not  a  violation  of  the 
statute.  In  other  words,  the  plaintiH's 
receiired  more  than  seven  per  cent.,  because 
they  believed  that  they  had  a  legal  right 
to  receive  more.  If  they  judged  errone- 
ously, it  was  a  mistake  in  point  of  law, 
and  not  in  point  of  fact ;  and  unless  there 
be  something  in  the  case  of  usury  to  dis- 
tinguish it  from  all  other  cases,  their  ig- 
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norance  or  mistake  in  relation  to  the  law, 
can  afford  them  no  protection,"  and  after 
examining  the  cases  upon  the  subject  the 
court  concluded  that  the  mistake  of  the 
parties  did  not  prevent  the  contract  from 
being  usurious,  as  matter  of  law,  and  its 
consequences  from  resulting.  The  same 
view  is  taken  in  Utica  Insurance  Co.  v. 
Tillman,  1  Wend.  555  ;  Bank  of  Utica  v. 
Wagar,  8  Cow.  398  ;  State  Bank  v.  Cow- 
an, 8  Leigh,  253.  On  the  other  hand,  see 
Lyon  V.  State  Bank,  1  Stewart,  442 ; 
Planters  Bank  v.  Snodgrass,  4  How. 
(Miss.)  573;  Duval  v.  Farmers  Bank,  7 
Glill  &  Johns.  44  ;  Duncan  v.  Maryland 
Savings  Institution,  10  G.  &  J.  299 ; 
Bank  of  St.  Albans  u.  Scott,  1  Verm. 
426 ;  Agricultural  Bank  v.  Bissell,  12 
Pick.  586.  In  this  last  case  the  cashier  of 
the  bank  took  S21  as  the  interest  of  $2,000 
for  sixty-three  days.  Shaw,  C.  J.,  said  : 
"  That  this  sum  a  little  exceeds  6  per  cent, 
for  one  year,  as  fixed  by  statute,  is  very 
obvious.  If  this  were  done  with  design, 
and  with  the  intent  of  taking  more  than 
the  lawful  interest,  or  if  done  in  pursu- 
ance of  the  adoption  of  a  principle  of  com- 
putation, which  would  give  more  than  the 
legal  rate,  we  are  not  prepared  to  say  that 
it  would  not  be  usurious,  however  small 
the  excess  over  the  legal  rate.  But,  as 
the  statute  prescribes  the  rate  of  interest 
for  one  year,  and  so  at  the  same  rate,  for  a 
longer  or  shorter  time,  it  is  obvious,  that 
when  the  interest  is  to  be  computed  in 
days  or  months,  it  is  impossible  to  follow 
the  prescribed  rule  precisely,  without  tak- 
ing the  fraction  of  a  day  ;  and  that  this  is 
not  required,  is  no%v  settled  by  the  whole 
cuiTent  of  authorities.  Prom  the  impos- 
sibility of  executing  the  statute  with  lit- 
eral exactness,  has  resulted  the  necessity 
of  resorting   to   an  execution  cy  pres,  in 
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"SECTION    VIII. 

OP   DISCOUNT   OF   NOTES   AND   BILLS. 

The  practice  of  discounting  bills  or  notes  by  deducting  from 
their  face  the  interest  for  the  whole  time  they  had  to  run,  be- 
gan with  our  banks,  and  was  soon  so  firmly  established,  that'it 
was  sanctioned  by  the  courts,  almost  of  necessity.  But  this 
practice  is,  in  itself,  certainly  usurious,  for  the  borrower  has  the 
use  of  the  amount  of  the  note,  minus  the  interest,  and  pays 
interest  for  the  whole  amount.  Having  been  sanctioned  in 
respect  to  corporations  whose  business  it  was  to  lend  money, 
a  distinction  could  not  be  made  against  individuals  who  lent 
money ;  and  it  may  now  be  considered  as  settled,  rather  for  the 
sake  of  convenience  than  upon  principle,  that  it  is  not  usurious 
to  take  the  interest  in  advance,  by  way  of  discount,  although  it 
is  obvious,  that  by  carrying  this  principle  far  enough,  any 
amount  of  excessive  interest  may  be  taken.  Thus,  if  the  legal 
interest  were  six  per  cent.,  and  a  note  for  a  thousand  dollars 
had  ten  years  to  run,  the  borrower  would  receive  four  hundred 
dollars,  and  at  the  end  of  ten  *years,  pay  six  hundred  for  the 
use  of  it,  or  sixty  dollars   a  year  for  the  use  of  four  hundred, 

many  cases,  where  it  is  intended  to  conform  practice,  of  other  persons  as  well  as  banks, 
to  the  intent  and  spirit  of  the  statute,  we  think  a  jury  would  not  be  warranted, 
So  it  has  been  the  practice  to  consider  a  from  the  mere  fact  that  the  interest  thus 
contract  for  money  payable  in  months,  computed  slightly  exceeds  the  legal  rate, 
to  be  payable  in  calendar  months,  and  to  to  infer  a  corrupt  and  usurious  agreement, 
consider  a  calendar  month  as  the  twelfth  And  we  think  the  present  case  comes 
part  of  a  year,  and  compute  interest  ac-  within  this  rule.  The  intent  was  to  com- 
cordingly,  though  they  are  of  different  pute  and  receive  the  interest  for  60  days 
lengths.  A  note  given  in  February,  at  and  grace.  The  grace  is  a  regular  por- 
two  months,  will  have  57  days  to  run,  and  tion  of  the  time  the  note  has  to  run,  and 
pay  one  per  cent,  interest,  as  for  the  sixth  the  bank  had  a  right  to  compute  and  re- 
part  of  a  year ;  but  a  note  given  in  De-  ceive  interest  for  it.  The  period  of  sixty 
cember,  at  two  months,  will  have  62  days  days,  is  one  sixth  of  a  year,  as  nearly  as 
to  run,  and  pay  the,  same  rate  of  interest,  can  be  computed  without  a  fraction  ;  and 
The  same  difficulty  arises,  in  computing  three  days  is  the  nearest  approximation  to 
interest  for  a  small  number  of  days  ;  and  the  10th  part  of  a  month,  or  the  120th 
therefore  some  approximation,  which  can  part  of  a  year,  without  fractions  of  a  day. 
be  made  by  an  easy  and  practicable  mode  Upon  this  view  of  the  case,  we  are  of 
of  computation,  if  made  in  good  faith  and  opinion,  that  it  is  not  shown  that  usurious 
without  being  Intended  as  a  cover  for  interest  was  taken,  contrar)'  to  the  pro- 
usury,  has  been  considered  allowable,  visions  of  the  statute,  and  that  the  defence 
without  drawing  after  it  the  penalty  is  not  sustained." 
of  the  statute.     Such  being  the  universal 

[403] 


-409  THE   LAW   OF   CONTRACTS.  [pART   II. 

which  is  obviously  much  more  than  even  compound  interest. 
There  seems,  however,  to  be  a  stj-ong  disposition  to  limit  this 
practice  to  short  paper,  or  at  least  not  to  apply  it  to  loag  loans 
or  discounts,  although  nothing  like  a  fixed  rule  or  standard  can 
be  found,  either  in  the  authorities  or  in  the  usage,  and  it  must 
often  be  difficult  to  apply  such  a  distinction,  (s)  It  seems 
originally  to  have  been  doubted  whether  the  receipt  of  interest 
quarterly  or  semiannually  was  not  usurious,  on  the  ground  that 
the  lender  received  thereby  more  than  the  legal  rate  by  the  year. 
And  for  a  considerable  time  these  contracts  were  considered 
usurious,  upon  which  the  legal  interest  was  deducted  from  the 
sum  loaned,  or  paid  in  advance,  (t)  But  the  practice  is  now 
universal,  both  in  England  and  in  this  country.  The  authori- 
ties, however,  which  sustain  this  departure  from  the'  accurate 
enforcement  of  the  usury  laws,  seem  mainly  to  rest  upon  the 
principle  that  the  additional  sum  received  by  the  lender  may  be 
considered  in  the  nature  of  a  compensation  for  his  services  and 
trouble.  And  all  the  decisions  show  that  such  anticipated  re- 
ception of  interest  must  be  confined  to  cases  where  a  bill  or 
note  is  given  by  the  borrower,  and  does  not  extend  to  any  ordi- 
nary private  agreement  of  loan,  (m) 

(s)   See  Barnes  a.  Warlieh,   Cro.  Jac.  this  :  "  The  taking  of  interest  in  advance, 

25,  S.   C.   Yelverton,   31,   and  Grysill  v.  is   allowed   for   the   benefit  of  trade,  al- 

Whifhrott,  Cro.  Charles,  283  ;  Caliot  v.  though,   by   allowing   it,  more   than  the 

Walkir,  2   Anstruthcr,   496 ;    Eaton    v.  legal  rate  of  interest  is,  in  fact,  taken ; 

Bell,  5  Bar.  &  Aid.  40  ;  Mowiy  v.  Bishop,  tliat  being  for  the   benefit  of  trade,  the 

5  Baige,  98;  Marvine  2).  Hymers,  2  Kern,  instrument    discounted,   or    upon  which 

223.  the  interest  is  taken  in  advance,  must  be 

(t)  In  Anonymous,  Nov,  171,  usury  such  as  will,  and  usually  does,  circulate 
■was  pleaded  to  an  action  upon  a  bond,  or  pass  in  the  course  of  trade.  It  must, 
Popham,  J.,  siiii:  "If  a  man  lend  100^  therefore,  be  a  negotiable  instniment,  and 
for  a  year,  and  to  have  10/.  for  the  use  of  payable  at  no  very  distant  day;  for' with- 
it,  if  the  obligor  pays  the  lOt.  twenty  out  these  qualities  it  will  not  circulate  in 
days  before  it  is  due,  that  does  not  make  the  course  of  trade.  Under  these  limita- 
the  obligation  void,  because  it  was  not  tions  the  taking  of  interest  in  advance, 
corrujjt.  But  if  upon  making  the  obliga-  either  by  a  bank,  or  incorporated  com- 
tion  it  had  been  agreed  that  the  10/.  pany  witiiout  banking  powers,  or  an  indi- 
should  have  been  paid  within  the  time,  vidual,  is  not  usurious."  In  Marsh  v. 
that  should  have  been  usury,  because  he  Martindale,  3  B.  &  P.  154,  the  defend- 
had  not  the  100/.  for  the  whole  year,  ants  wore  acceptors  of  a  bill  of  ex- 
when  the  10/.  was  to  be  paid  within  the  change  for  5,000/.,  drawn  by  Robert 
year.  And  verdict  was  given  accord-  Wood,  payable  in  three  years,  to  the 
ingly.  plaintiff.     It  appeared  that  Kobert  Wood, 

(u)  In  N.  Y.  Firemen  Ins.  Co.  v.  Ely,  having  granted  an  annifity  to  the  plaintiff, 

2  Cow.  703,  the  principle  extracted  from  which  he  desired  to  redeemj  and  which, 

the  cases,  by  Sutherland,  J.,  in  which  the  together  with  charges  upon  it,  was  worth 

whole  court  seem  to  have  concurred,  was  4,134/.,  brought  to  the  plaintiff  the  bill  in 
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OF   A   CHARGE   FOR   COMPENSATION   FOR   SERVICE. 

It  is  quite  certain,  that  the  lender,  whether  banker  or  bro- 
ker,  may   charge,   in  addition  to  the  discount,   a  reasonable 


question,  which  the  plaintiff  agreed  to 
discount,  and  the  5,000/.  was  made  up  of 
the  price  of  the  annuity,  4,134Z.,  1-16/. 
paid  to  the  defendant  in  cash,  and  750/. 
three  years'  discount  on  the  note.  The 
present  action  was  on  a  liond  given  as  a 
substitute  for  the  note,  and  the  defence  of 
usury  was  set  up,  which  it  was  attempted 
to  answer  by  considering  tlie  transaction 
as  a  discount  in  advance  of  the  interest 
due  on  the  5,000/.  note,  which  would  not 
be  usurious.  The  court  determined  that 
as  the  bill  was  for  so  long  a  time,  coupled 
with  its  being  a  redemption  of  the  annuity. 
It  was  evident  that  the  transaction  was 
not  a  discount  in  the  way  of  trade,  but  a 
loan  of  money,  a  method  of  obtaining 
more  than  legal  interest,  which  was  cor- 
rupt in  law,  whatever  the  intention  of  the 
parties  might  have  been.  Lord  Alvanla/, 
C.  J.,  said  :  "  It  is  also  contended  that  at 
all  events  the  negotiatiq|i  of  the  bill  of  ex- 
change was  a  transaction  in  the  usual 
mode,  in  which  all  persons  possessed  of 
bills  of  exchange  have  been  permitted  to 
discount  them ;  in  which  cases  the  inter- 
est is  always  deducted  from  the  money 
advanced.  It  certainly  has  been  deter- 
mined that  such  a  transaction  on  a  bill  of 
exchange,  in  the  way  of  trade,  for  the 
accommodation  of  the  party  desii'ous  of 
raising  money,  is  not  usurious,  though 
more  than  five  per  cent,  be  taken  upon  the 
money  actually  advanced.  In  such  cases 
the  additional  sum  seems  to  have  been 
considered  in  the  nature  of  a  compensa- 
tion for  the  trouble  to  which  the  lender  is 
exposed ;  and  unless  that  indulgence  were 
allowed,  it  might  not  be  worth  while  for 
any  merchant  to  discount  a  bill.  If, 
therefore,  nothing  more  has  been  done  in 
this  case  than  what  always  has  been  done 
by  way  of  accommodation  among  mer- 
chants, the  transaction  was  not  usurious  ; 
but  the  rule  must  be  confined  strictly  to 
that  sort  of  transaction ;  for  if  discount 
be  talien  upon  an  advance  of  money  with- 


out the  negotiation  of  a  bill  of  exchange, 
it  will  amount  to  usury,  as  appears  clearly 
from  the  cases  which  were  cited  in  the 
argument.  We  must,  therefore,  consider 
what  was  the  real  transaction  between  the 
parties."  In  Lloyd  qui  tarn  v.  Williams, 
2  W.  Bl.  792,  where  Hinchliffe  boixowed 
100/.  of  the  defendant,  and  immediately 
paid  him  thereout  6/ .  5s.  advance  interest, 
and'  gave  his  note  for  100/.  payable  in 
three  months,  De  Grey,  Ch.  J.,  and  Black- 
stone,  J.,  inclined  to  tliink  that  the  offence 
was  consummated  and  completely  com- 
mitted, on  making  the  corrupt  agreement, 
and  receiving  the  interest  by  advance; 
and  that  it  was  not  to  be  considered  as 
merely  a  loan  of  93/.  15s.  The  statute 
12  Anne  is  express,  that  it  is  usmy  to 
take  above  five  per  cent,  for  the  forbearing 
or  giving  day  of  payment,  which  plainly 
has  respect  to  a  taking  of  the  interest,  or 
forbearance,  before  the  principal  sum  is 
due.  And  Blackstone  conceived,  that 
interest  may  as  lawfully  be  received  be- 
forehand, for  forbearing,  as,  after  the 
term  is  expired  for  having  forborne.  And 
it  shall  not  be  reckoned  as  merely  a  loan 
of  the  balance.  For,  if  upon  discounting 
a  100/.  note  at  five  per  cent,  he  should  be 
construed  to  lend  only  95/.  then,  at  the 
end  of  the  time,  he  would  receive  5/.  in- 
terest for  the  loan  of  95/.  principal,  which 
is  above  the  legal  rate."  In  Floyer  v. 
Edwards,  Cowp.  116,  Lord  Mansfield 
said,  in  reference  to  the  general  practice 
of  trade  to  stipulate  for  a  certain  per  cent, 
upon  a  neglect  to  pay  the  price  of  goods 
bought :  "  It  is  true  the  use  of  this  prac- 
tice will  avail  nothing,  if  meant  as  an 
evasion  of  the  statute  ;  for  usage  certainly 
will  not  protect  usury.  But  it  goes  a 
great  way  to  explain  a  transaction  ;  and 
in  this  case  is  strong  evidence  to  show 
that  there  was  no  intention  to  cover  a  loan 
of  money.  Upon  a  nice  calculation  it 
will  be  found  that  the  practice  of  the 
banks,  in  discounting  bills,  exceeds  the 
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*sum  for  his  trouble  or  services,  (w)  And  this  principle  is  not 
confined  to  bankers  and  brokers,  but  is  extended  to  all  cases  in 
which  there  may  be  such  servicef  as  are  fairly  entitled  to  corn- 


rate  of  five  per  cent. ;  for  they  take  inter- 
est upon  tlie  whole  sum  for  the  whole 
time  the  bills  run,  but  pay  only  part  of 
the  monry,  namely,  by  deducting  the  inter- 
est first ;  3'ct  this  is  not  usury."  In  Maine 
Bank  r.  Butts,  9  i\Iass.  54,  referred  to 
above,  in  which  it  was  decided  that  banks 
had  no  more  right  than  individuals  to  re- 
ceive more  than  six  per  cent,  legal  inter- 
est, and  that  the  "  banking  privileges," 
given  by  the  legislature,  did  not  confer 
such  a  power,  the  court  s.aid  :  "  That  ex- 
pression, if  it  has  any  peculiar  meaning, 
is  an  authority  to  deduct  the  jnterest  at 
tlie  cominonceraent  of  loans  or  to  make 
loans  upon  discounts,  instead  of  the  ordi- 
nary forms  of  security  for  an  accruing 
interest.  But  individuals  have  a  like 
authority,  although  in  both  cases  the  con- 
struction is  a  relaxation  of  the  prohibitions 
of  the  statute  against  usury,  and  allows  a 
rate  of  interest,  which  may  be  estimated 
at  a  small  extent  beyond  six  per  cent,  per 
annum.  Banks,  in  their  discounts,  never 
venture  to  exceed  that  rate,  in  the  deduc- 
tions, which  they  make  from  their  loans, 
although  this  anticipation  of  intei-cst,  in 
effect,  gives  more  th.an  the  fixed  rate 
upon  the  sum  actually  paid  out."  In 
rieckner  v.  U.  S.  Bank,  8  Wheat.  354, 
the  court  say  upon  tliis  question :  "  The 
next  point  arising  on  the  record  is,  whether 
the  discount  taken  in  tliis  case  was  usuri- 
ous. It  is  not  pretended,  that  interest 
was  deducted  for  a  greater  length  of  time 
than  the  note  had  to  run,  or  for  more 
than  at  the  rate  of  six  per  cent,  per  an- 
num on  the  sum  due  by  tlie  note.  The 
sole  objection  is,  the  deduction  of  the  in- 
terest from  the  amount  of  the  note  at  the 
time  it  was  discounted ;  and  this,  it  is 
said,  gives  the  bank  at  the  rate  of  more 
than  six  per  cent,  upon  the  sum  actually 
carried  to  the  credit  of  the  Planters'  Bank. 
If  a  transaction  of  this  sort  is  to  be 
deemed  usurious,  the  same  principle  must 
apj)ly  with  equal  force  to  Ixmk  discounts 
generally,  for  the  practice  is  believed  to 
be  universal  ;  and  probably  few  if  any 
ciiai'tiTs  contain  an  express  provision,  au- 
thorizing, in  terms,  the  deduction  of  the 
interest  in  advance,  upon  making  loans  or 
discounts.  It  has  always  been  supposed 
that  an  authority  to  discount,  or  to  make 
discounts,  did,  from  the  very  force  of  the 
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terms,  necessarily  inclttde  an  authority  to 
take  the  interest  in  advance.  And  this  is 
not  only  the  settled  opinion  among  pro- 
fessional and  commercial  men,  but  stands 
approved  by  the  soundest  principles  of 
legal  construction.  Indeed,  we  do  not 
know  in  what  other  sense  the  word  dis- 
count is  to  be  interpreted.  Even  in  Eng- 
land, where  no  statute  authorizes  bankers 
to  make  discounts,  it  lias  been  solemnly 
adjudged  that  the  taking  of  interest  in 
advance,  by  bankers,  upon  loans,  in  the 
ordinary  course  of  business,  is  not  usuri- 
ous." See  also,  to  the  same  effect  as  the 
foregoing  cases  :  Manhattan  Co.  r.  Os- 
good, 15  Johns.  162;  Bank  of  Utica  v. 
Phillips,  3  Wend.  408  ;  Utica  Ins.  Co.  v. 
Bloodgood,  4  Wend.  652  ;  Bank  of  Utica 
0.  Wager,  2  Cow.  712  ;  Stribling  v.  Bank 
of  the  Valley,  5  Eand.  132;  Thornton 
!'.  Bank  of  Washington,  3  Pet.  36  ;  State 
Bank  v.  Hunter,  1  Dev.  L.  100  ;  Cole  v. 
Lockhart,  2  Cart.  (Ind.)  631 ;  McGill  v. 
Ware,  4  Scam.  21  ;  Ticonic  Bank  v. 
Johnson,  31  Maine,  414 ;  Sessions  v. 
Richmond,  1  Rhode  Island,  3U5 ;  Haas  v. 
Flint,  8  Blackf  67  ;  Duncan  v.  Maryland 
Savmgs  Institution,  10  Gill  &  Johns.  311. 
Sec  also,  Hoyt  ti.  Bridgewater  Co.  2  Hals. 
Ch.  253,  625.       . 

(»)  Auriol  ,:.  Thomas,  2  T.  E.  52. 
Winch  qui  tarn  r.  Fenn,  cited  2  T.  R. 
52  ;  Caliot  v.  Walker,  2  Anstrnther,  496  ; 
Booke,  J.,  Hammett  o.  Yea,  1  B.  &  P. 
156;  Masterman  i'.  Cowrie,  3  Camp. 
488  ;  Ex  parte  Jones,  17  Ves.  332;  Ex 
parte  Henson,  1  Maddock,  I'l  5  ;  Ex  parte 
Gvfju,  2  Dea.  &  Ch.  12  ;  Gibson  v.  Live- 
sey,  cited  4  M.  &  Sel.  196;  Fusscll  v. 
Daniel,  29  E.  L.  &  E.  369  ;  Kent  v. 
Phelps,  2  Day,  483 ;  Hutchinson  v. 
Hosmer,  2  Conn.  341  ;  Hall  v.  Daggett,  ' 
6  Cowen,  657  ;  Nourse  r.  Prime,  7  Johns. 
Ch.  69  ;  Trotter  v.  Curtis,  19  Johns,  iho ; 
Suydam  v.  Westfall,  4  Hill,  211  ;  Suy- 
dam  I:  Bartle,  10  I'aigc,  94  ;  Bullock  v. 
Boyd,  1  Hoffman's  Ch.  294  ;  Holford  v. 
Blatcliford,  2  Sandf.  Ch.  149  ;  Seymour 
V.  Marvin,  1 1  Barb.  80 ;  M'Kesson  v. 
M'Dowell,  4  Dev.  &  Battle,  120;  Row- 
land V.  Bull's  Ex'rs,  5  B.  Mon.  146 ; 
Brown  i\  Harrison,  17  Ala.  774.  See 
also.  Ex  parte  Patrick,  1  Montagu  & 
Ayrton,  385  ;  Harris  u.  Boston,  2  Camp. 
348. 
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*pensation,  although  the  lender  be  neither  banker  nor  broker, 
nor  engaged  in  trade,  and  lends  his  own  money,  (iv)  But  it 
seems  that  the.sum  paid  as  a  compensation  or  commission  for 
service  or  trouble  in  any  case,  must  not  exceed  the  amount 
usually  taken  in  the  course  of  trade  in  that  business ;  and  if  it 
do,  such  excess  will  make  the  contract  usurious,  (z)  If  there 
be  such  charge  it  will  be  a  question  for  the  jury,  whether  it  is 
in  fact  a  reasonable  compensation  for  services  rendered,  or  a 
mere  pretence  for  obtaining  usurious  interest ;  (y)  in  *which  case 


{w)  Ex  parte  Gwyn,  2  Deacon  &  Chitty, 
12.  And  in  Palmer  v.  Baker,  1  Maule 
&  Sel.  56,  where  a  right  to  purchase  cer- 
tain timber  then  standing  on  the  land  of 
the  vendor,  was  assigned  by  the  vendee, 
to  secure  a  debt  due  from  him,  under 
which  agreement  the  assignees  were  to 
take  upon  themselves  the  getting  out  and 
working  of  the  timber,  and  after  paying 
themselves  the  amount  due  them,  with 
interest  thereon,  and  after  deducting  "  the 
further  sum  of  200/.,  as  and  for  a  reason- 
able profit  and  compensation  for  the  trouble 
they  would  be  at  in  the  business,  and  also 
all  costs,  charges,  damages,  and  expenses, 
which  they  should  or  might  expend,  be 
put  to,  or  bo  liable  for,  on  account  of  the 
premises,  or  in  anywise  relating  thereto," 
were  to  repay  the  same  to  their  assignor  ; 
the  court  refused  to  nonsuit  the  plaintiff 
in  the  present  suit,  brought  by  the  as- 
signees, against  the  sheriff,  who  had 
seized  a  portion  of  the  timber  as  the  prop- 
erty of  the  assignor,  and  decided  that,  as 
the  jury  had  not  found  that  the  compen- 
sation was  colorable,  or  excessive,  the 
court  could  not  say  that  the  contract  was 
usurious,  since  the  compensation  must 
therefore  be  taken  to  be  a  reasonable  one, 
for  the  services  performed  and  the  trouble 
incurred.  In  Baynes  v.  Fry,  15  Ves.  120, 
a  claim  was  made  upon  certain  property, 
for  commission  money.  The  party  claim- 
ing the  commission,  haring  advanced 
money  at  five  per  cent,  interest,  took  bills 
upon  Hamburg,  which  bills  he  sent  there 
for  the  purpose  of  obtaining  their  amount, 
and  upon  this  transaction  the  commission 
was  claimed,  which  claim  was  objected  to 
because  it  was  usurious.  Lord  Chancel- 
lor Eldon  said ;  "  The  first  case  upon  this 
point  was  that  upon  the  circuit,  in  1780, 
Benson  a.  Parry,  where  Lord  Chief  Jus- 
tice, then  Baron  Eyre,  held  that  a  coun- 
try banker,  discounting  bills  payable  in 


London,  could  not  take  a  commission,  but 
that  was  set  right  upon  an  application  to 
the  court.  I  take  the  facts  of  this  ciise,  as 
far  as  I  can  understand  them  from  the 
accounts  that  have  been  handed  up,  to 
stand  thus  :  Hanson  advanced  money  to 
these  parties,  upon  the  term's  of  receiving 
interest ;  desiring  them,  if  they  had  bills 
upon  Hamburg,  to  put  them  into  his  hands, 
for  the  purpose  of  sending  them  there,  to 
procure  acceptance  and  payment ;  in  or- 
der to  bring  himself  home,  taking  a  rea- 
sonable commission  for  his  trouble  in  do- 
ing so.  That,  according  to  modern  doc- 
trine, is  not  usurious." 

(x)  In  Harris  v.  Boston,  2  Camp.  348, 
the  plaintiffs  were  seed  factors,  and  bought 
large  quantities  of  rape  seed  for  the  de- 
fendant, advancing  money  thereupon,  for 
which  they  charged  the  legal  interest ;  and 
it  was  also  agreed  that  they  should  have  a 
commission  of  2J  per  cent,  upon  all  the 
seed  purchased.  Upon  an  action  to  re- 
cover an  amount  due  under  this  contract, 
to  which  usury  was  pleaded,  many  wit- 
nesses swore  that  the  highest  commission 
they  had  ever  known  taken  upon  such 
purchases,  was  one  shilling  a  quarter, 
which,  at  the  ciirrent  price  of  rape  seed, 
amounted  to  exactly  one  per  cent.  Lord 
Ellenborough  said :  "  If  the  plaintiffs  would 
have  duly  made  the  purchases  for  one  per 
cent.,  but  charge  2J,  besides  legal  intei-est, 
where  they  advance  the  money,  this  com- 
mission must  be  considered  an  expedient 
for  enhancing  the  rate  of  interest  beyond 
five  per  cent.,  and  is  a  mere  color  for 
usury." 

(i/)  Kent  V.  Phelps,  2  Day,  483  ;  Hutch- 
inson V.  Hosmer,  2  Conn.  341 ;  De  Forest 
V.  Strong,  8  Conn.  519 ;  M'Kesson  v. 
M'Dowell,  4  Dev.  &  B.  120  ;  Bartlett  v. 
Williams,  1  Pick.  294  ;  Stevens  v.  Davis, 
3  Met.  211 ;  Brown  v-  Harrison,  17  Ala. 
774.     In  Carstairs  v.  Stein,  4  M.  &  Sel. 


[407] 


414* 


THE   LAW   OF   CONTRACTS. 


[part  n. 


of  course,  it  will  not  be  allowed.  The  party  drawing  a  bill 
may  also  charge  a  sum,  in  addition  to  legal  interest,  as  the  rate 
of  exchange  between  the  place  where  the  loan  .is  actually  ad- 
vanced and  the  place  where  it  is  to  be  repaid;  provided  such 
charge  is  the  customary  rate,  and  therefore  not  a  device  to 
cover  usury,  (z)  So  if  the  acceptor  of  a  bill  pays  it  before  it  is 
due,  it  is  held  that  he  may  deduct  *a  larger  sum  than  legal  in- 
terest on  the  amount,  until  the  day  of  the  maturity  of  the  bill, 


192,  the  defendants  allowed  Kensington 
&  Co.  to  draw  upon  them,  for  an  amount 
not  exceeding  20,000^  at  any  one  time, 
and  were  to  receive  a  commission  of  one 
half  per  cent,  upon  the  amount  of  the 
bills  drawn.  In  this  action,  brought  by 
the  assignees  of  Kensington  &  Co.,  for 
balances  alleged  to  be  due,  the  defence  of 
usury  was  alleged,  and  evidence  was  of- 
fered to  show  tliat  the  commission  of  one 
half  per  cent,  was  unreasonable,  and 
more  than  the  accustomed  rate.  Lord 
Ellmborough  directed  the  jury,  that  if  the 
commission  could  be  fairly  set  to  the  ac- 
count of  trouble  and  inconvenience,  it 
was  not  usurious  ;  otherwise  if  the  com- 
mission overstepped  the  bond  fide  trouble, 
and  was  mixed  with  an  advance  of  money, 
in  order  to  effect  an  inducement  for  such 
advance,  from  time  to  time,  and  his  lord- 
ship inclined  to  consider  the  transaction, 
under  the  circumstances,  usurious,  Imt 
left  it  to  tlie  jury,  who  found  otherwise 
for  the  plaintiff.  Upon  a  motion  for  a 
new  trial  the  court  refused  to  disturb  the 
verdict.  Lord  Ellmborough,  G.  J.,  said  : 
"  The  principal  question  has  been,  whether 
the  one  half  per  cent,  agreed  to  he  charged 
for  commission,  in  this  case,  is  clearly  re- 
ferable to  an  usurious  contract  between 
tlie  parties,  for  the  payment  of  interest 
above  five  per  cent,  upon  a  loan  of  money, 
or  whether  it  may  not  be  referred  to  an 
agreed  case  of  remuneration,  justly  de- 
mandable  for  trouble  and  expense  incur- 
red, in  the  accepting  and  negotiating  bills 
remitted  to  and  drawn  upon  them,  and  in 
tlie  doing  such  other  business  as  is  stated 
to  have  been  done  liy  the  Kensingtons, 
for  the  houses  or  ratlier  for  the  house  of 
the  defendants,  under  its  different  names 

and  descriptions AH  commission, 

where  a  loan  pf  money  exists,  must  be 
ascribed  to  and  considered  as  an  excess, 
l)eyond  legal  interest,  unless  as  far  as  it  is 
ascribable  to  trouble  and  expense  bond  fide 
incurred,  in  the  course  of  the  business 
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transacted  by  the  persons  to  whom  such 
commission  is  paid ;  but  whether  any 
thing  and  how  much  is  justly  ascribable  to 
this  latter  account,  namely,  that  of  trouble 
and  expense,  is  always  a  question  for  the 
jury,  who  must,  upon  a  view  of  all  the 
facts,  exercise  a  sound  judgment  there- 
upon." His  lordship  recapitulated  here 
the  suspicious  circumstances  in  the  case, 
and  then  said  ;  '*  Tliese  circumstances 
certainly  laid  a  foundation  for  suspecting 
that  the  high  rate  of  commission  contract- 
ed for  was  a  color  for  usury,  upon  loans 
which  were  stipulated  not  to  be  required, 
but  which  were  in  fact  required  and  made, 
from  the  beginning  to  the  end  of  this 
business.  But  this  question,  that  is, 
whether  color  or  not,  was  a  question  for 
the  consideration  of  the  juiy,  and  to  their 
consideration  it  was  fully  left,  with  a 
strong  intimation  of  opinion,  on  the  part 
of  the  judge,  that  the  transaction  was 
colorable,  and  the  commission  of  course 
usurious.  The  juiy  have  drawn  a  differ- 
ent conclusion,  and  which  conclusion, 
upon  the  view  they  might  entertain  of  the 
facts  they  were  at  liberty  to  draw ;  and 
they  having  done  so,  for  the  reasons  al- 
ready stated,  we  do  not  feel  ourselves,  as 
a  court  of  law,  and  acting  according  to 
the  rules  Iiy  which  courts  of  law  are  usual- 
ly governed  in  similar  cases,  at  liberty  to 
set  aside  that  verdict  and  grant  a  new 
trial." 

(r)  Andrews  v.  Pond,  13  Pet.  65 ; 
Buckingham  v.  McLean,  13  Howard, 
151  ;  Merritt  v.  Benson,  10  Wend.  116  ; 
Williams  v.  Hance  &  Mott,  7  Paige,  581 ; 
Ontario  Bank  i:  Schermerhorn,  1 0  Paige, 
109  ;  Cayuga  County  Bank  v.  Hunt,  2 
Hill,  635  ;  Holford  w.Blatchford,  2  Sandf. 
Ch.  149  ;  Cuyler  v.  Sandford,  13  Barb. 
339  ;  Commercial  Bank  v.  Nolan,  7  How. 
(Miss.)  508.  See  also,  Leavitt  v.  De 
Launy,  4  Corns.  364;  Marvine  u.  Hy- 
mers,  2  Kern.  223. 
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without  the  transaction  being  usurious,  (a)  because,  in  fact,  it 
is  no  loan,  but  a  voluntary  anticipation  of  a  payment. 


SECTION    X. 

OP   A   CHARGE   POR   COMPENSATION   FOR  RISK   INCURRED. 

As  the  lender  may  take  a  compensation  for  his  trouble  and 
services,  so  he  may  for  the  risk  that  he  runs.  By  this,  however, 
is  not  meant  the  personal  risk  of  the  debtor's  ability  to  pay  ; 
for  nothing  of  this  kind  is  any  justification  whatever  of  more 
than  legal  interest.  But  where,  by  the  nature  of  the  terms  of 
the  contract,  the  repayment  of  money  loaned  is  made  to  de- 
pend upon  the  happening  of  contingent  events,  there  the  lender 
may  take,  beside  his  interest  for  the  sum  loaned,  enough  more 
to  insure  him  against  the  casualty  which  might  "destroy  his 
claim ;  that  is,  so  much  more  as  this  risk  of  loss  is  worth.  Nor 
is  there  any  definite  standard  for  this,  like  that  which  the  stat- 
utes give  for  legal  interest ;  and  any  contract  for  loan  of  money 
upon  extra  interest,  if  the  principal  sum  were  actually  at  risk, 
would  probably  be  sanctioned  by  the  courts,  unless  it  amounted, 
by  its  excess  or  its  circumstances,  to  fraud  and  oppression. 
Upon  this  foundation  rests  a  large  class  of  mercantile  contracts 
of  universal  use  and  great  importance,  known  by  the  names  of 
loans  on  bottomry  and  respondentia.  By  these  ccntraicts,  money 
is  *loaned  either  on  a  pledge  of  the  ship,  or  on  that  of  the  goods- 
on  board  a  ship,  with  condition  that  if  the  ship  or  goods  be  lost 

(a)  Barclay  qui  tarn  v:  Walmsley,  4  Lord  EUenborough,  C.  J*  said,  "that  to 
East,  55.  A  bill  for  30l.  was  drawn  on  constitute  usury  there  must  be  either  a 
the  defendant,  dated  July  14,  1801,  and  direct  loan  and  a  taking  of  more  than 
came  by  indorsement  to  Cutler.  The  bill  legal  interest  for  the  forbearance  of  repay- 
was  payable  thirty  days  after  date,  and  ment,  or  there  must  be  some  derice  eon- 
was  presented  by  Cutler  to  the  defendant,  triyed  for  the  purpose  of  concealing  or 
for  acceptance,  on  the  20th  August,  when-  evading  the  appearance  of  a  loan  and  for- 
it  was  agreed  that  the  defendant  should  bearance,  when  in  truth  it  was  such.  But 
pay  the  bill,  then  receiving  an  allowance  here  was  no  loan  or  forbearance,  only  a 
of  &d.  in  the  pound ;  and  the  defendant  mere  anticipation  of  the  payment  of  a 
accordingly  paid  29/.  5s.  to  Cutler,  who  debt,  by  the  party,  before  the  time  when 
thereupon  gave  him  the  bill.  The  plain-  by  law  he  could  be  called  upon  for  it. 
tiff  having  been  nonsuited,  at  the  trial.  That  the  defendant  had  been  guilty  of 
before  Lord  EUenborough,  the  court  refused  very  improper  practice,  but  not  of  usury." 
to  grant  a  rule  to  set  the  nonsuit  aside. 
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nothing  of  the  principal  or  interest  shall  be  repaid,  but  if 
they  arrive  safe,  the  principal  shall  be  repaid  with  more  than 
lawful   interest,  (b)       And    a   bottomry    bond    may    be    made 


{!))  Soomo  V.  Glecn,  Siderfln,  27,  was 
debt,  upon  an  obligation,  the  condition  of 
whicli  was,  that  if  a  certain  ship  should 
go  to  Surat,  in  the  East  Indies,  and  re- 
turn safe  to  London,  or  if  the  owner  or 
his  goods  sliould  return  safe,  then  the  de- 
fendant should  pay  the  plaintiff  the  prin- 
cipal money  loaned,  and  40/.  for  every 
100/. ;  but  if  the  ship,  &c.,  should  perish 
by  unayoidable  casualty  of  sea,  fire,  or 
enemies,  the  plaintitf  should  have  nothing. 
The  question  whether  the  contract  \^as 
usurious,  was  argued  by  Earle  for  defend- 
ant, who  agreed  that  if  the  condition  had 
been  solely  that  if  the  ship  should  return 
safe,  this  would  have  been  a  good  bot- 
tomry contract,  and  an  apparent  hazard 
of  the  principal,  but  contended  that  since 
here  the  contingency  was  so  remote,  that 
if  the  owner  of  the  ship  or  his  goods  re- 
turned it  would  not  happen,  the  contract 
was  within  the  statute,  for  otherwise  the 
statute  of  usury  should  be  of  no  effect. 
But  it  was  replied  by  the  counsel  for  the 
plaintiffs  and  resolved  by  the  court,  that 
tliis  ■vfas  not  usury,  within  the  statute,  but 
a  good  bottomry  contract.  And  Chief 
Justice  Bridgman  took  a  diversity  between 
a  bargain  and  a  loan,  for  where  there  is  a 
plain  and  square  bargain  (as  here)  and 
the  principal  hazarded,  this  cannot  be 
within  the  statute  of  usury.  But  other- 
wise is  it  of  a  loan  which  is  intended 
where  the  principal  is  not  hazarded.  And 
there  are  apJDarent  dajigers  of  the  sea,  fire, 
and  enemies,  between  this  and  the  East 
Indies,  which  endanger  the  loss  of  the 
principal.  And  they  said  that  such  con- 
tracts, called  bottomry,  tend  to  the  in- 
crease of  trade,  and  that  on  which  many 
orphans  and  #idows  live,  in  the  port 
towns  of  this  realm.  Judgment  by  the 
whole  court  was  for  the  plaintiff,  that  this 
contract  is  not  usurious.  Sharplcy  v. 
Hun-el,  Cro.  Jac.  208,  was  debt  upon  an 
obligation.  "  The  defendant  pleaded  the 
statute  of  usui-y ;  and  showeth  that  a  ship 
went  to  fish  in  Newfoundland,  which 
voyage  might  be  performed  in  eight 
months,  and  that  the  plaintiff  delivered 
fifty  pounds  to  the  defendant,  to  pay  sixty 
pounds  upon  return  of  the  ship,  off  Oart- 
moulh ;  and  if  the  said  ship,  by  occasion  of 
leakage  or  tempest,  should  not  return 
from  Newfoundland  to  Dartmouth,  then 

[410] 


the  defendant  should  pay  the  principal 
money,  namely,  fifty  pounds,  only ;  and  if 
the  ship  never  returned,  he  should  pay 
nothing.  And  it  was  held  by  all  the 
court,  not  to  be  usury,  within  the  statute ; 
for  if  the  ship  had  staid  at  Newfoundland 
two  or  three  years,  he  should  have  paid  at 
the  retui'n  of  the  ship  but  sixty  pounds ; 
and  if  the  ship  never  returned,  then  noth- 
ing ;  so  that  the  plaintiff  ran  a  hazard  of 
having  less  than  the  interest,  which  the 
law  allows,  and  possibly  neither  principal 
nor  interest."  See  also,  to  this  effect. 
Earl  of  Chesterfield  v.  Janssen,  1  Wils. 
286,  1  Atk.  342,  348,  2  Vcs.  Sr.  143,  148, 
per  Burnett,  J.,  and  -Sir  John  Strange,  M. 
R. ;  Rucher  v.  Conyngham,  2  Pet.  \dm, 
295  ;  The  Sloop  Mary,  1  Paine,  Cir.  C. 
Reps.  675 ;  Doderidge,  J.,  in  Roberts  v. 
Trenayne,  Cro.  Jac.  508;  Garret  v.  Eoot,. 
Comb.  133.  In  Thorndike  v.  Stone,  11 
Pick.  183,  the  plaintiff  brought  an  action 
upon  a  penal  bond,  the  condition  of  which 
recited  a  loan  of  $18,000,  by  the  plaintiff, 
to  the  defendant,  whicli  sum  was  to  run  at 
bottomry,  upon  the  ship  Israel,  at  and 
from  Boston,  to  and  in  any  ports  and 
places,  during  the  tei-m  of  three  years 
from  the  date  of  the  bond,  at  the  interest 
and  premium  of  12  per  cent,  per  annum ; 
and  declared  that  the  defendant  should 
also  pay  to  the  plaintiff,  during  the  three 
years,  one  half  of  the  gross  earnings  of  the 
ship,  which  should  go  in  discharge  of  the 
principal  sum  and  the  premium  due  upon 
it ;  that  the  defendant  might  make  any 
further  payments  within  the  three  years ; 
that  upon  all  such  payments  the  plaintiff 
shoulcl  thereafter  bear  the  risk  only  of  the 
amount  actually  due  on  the  bond,  being 
entitled  to  retain  all  payments  madje  to 
him,  whctlier  the  ship  were  lost  or  not, 
and  the  ship  being  pledged  to  the  plaintiff 
to  secure  the  balance  due  at  any  time ; 
and  the  bond  was  to  be  void  upon  the 
defendant's  performance  of  the  agree- 
ment and  the  payment  of  any  ,sum  which 
might  be  due  under  it,  at  the  expiration  of 
the  three  years.  It  appeared  also  that  the 
defendant  mortgaged  certain  real  estate  to 
the  plaintiff,  to  secure  the  performance  of 
the  condition  of  the  bond  ;  that  the  plain- 
tiff' procured  $10,000  insurance  on  the  ves- 
sel for  one  year,  at  five  and  a  half  per 
cent.,  and  that  the  defendant  also  insured 
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*on  time,  as  well  as  on  a'  specific  voyage,  (c)  This  is  often  — 
or  certainly  may  be  —  used  as  a  means  of  lending  money  on 
usurious  interest.  If,  for  example,  the  loan  is  for  one  year,  at 
twelve  per  cent.,  six  per  cent,  being  legal,  and  the  lender  insures 
the  ship  (which  he  may  lawfully  do)  (d)  for  three  per  cent,  he 
gets  nine  per  cent,  for  the  use  of  his  money.  Still  these  con- 
tracts are  sanctioned  by  the  law  and  usage  of  every  mercantile 
country,  and  are  protected  by  courts,  provided  the  principal  and 
interest  are  both  put  at  hazard,  by  the  very  contract  itself.  For 
this  is  the  one  condition  of  their  validity. 

This  same  principle  is  applied  to  some  land  contracts ;  as  if 
one  buys  an  annuity,  or  rent  charge,  even  on  exorbitant  terms, 
it  is  still  no  usury.  From  the  authorities  on  this  subject  it  may 
be  inferred,  that  the  grant  of  an  annuity,  at  any  price,  for  an 
uncertain  period,  either  upon  a  purchase  or  a  loan,  is  not  usuri- 
ous, because  the  lender  or  purchaser  incurs  the  risk  that  he  may 
never  be  entitled  to  receive  the  amount  loaned  or  paid.  If  the 
transaction  be,  in  fact  and  in  good  faith,  a  purchase,  any  con- 
tingency, however  sligjit,  'will  prevent  the  contract  from  being 
usurious ;  and  even  if  the  annuity  gi-anted  by  the  seller  be  so 
large  that  a  court  of  equity  will  set  it  aside  as  unconscionable, 
yet  it  is  not  thereby  usurious.     But  if  it  appears  that  a  loan 

the  vessel  for  a  certain  voyage.  It  was  is,  that  if  the  ship  should  be  lost  within 
contended,  for  the  defendant,  that  this  the  time  of  three  yeaj-s,  for  which  the 
was  not  a  bottomry  bond,  but  a  contract  at  money  was  lent,  the  plaintiff  was  to  lose 
common  law,  and  usurious.  Putman,  J.,  all  the  money  which^should  be  then  due 
delivered  the  opinion  of  the  court :  "  We  upon  the  bond.  It  is  the  essence  of  the 
are  all  clearly  of  opinion,  that  the  objec-  contract  of  bottomry  and  respondentia, 
tions  which  the  defendant's  counsel  have  that  the  lender  runs  the  marine  risk,  to  be 
made  to  the  plaintiff's  recovery,  cannot  entitled  to  the  m^ine  interest.  The  rate 
prevail.  It  is  said  that  this  is  not  a  hot-  of  interest,  and  the  manner  of  securing 
tomry  bond,  but  a  usurious  contract ;  and  the  payment  of  what  may  become  due 
the  court  are  to  determine  whether  it  be  upon  such  contract,  are  to  be  regulated 
one  or  the  other,  upon  the  facts  which  are  by  the  parties.  Those  considerations  are 
agreed  by  the  parties.  It  is  argued  that  not  to  be  regarded  by  the  court,  excepting 
payment  of  the  money  borrowed,  is  se-  only  to  ascertain  whether  they  were  color- 
cured  in  such  a  manner  as  to  make  it  a  ably  put  forth  to  evade  the  statute  against 
certainty  that  the  plaintiff  would  receive  usury.  We  do  not  perceive  any  thing 
his  money,  with  twelve  per  cent.  ;  that  it  in  the  facts  which  would  warrant  that  con- 
is  seciired  by  a  mortgage  of  real  estate,  as  elusion.  If  the  ship  had  been  lost  im- 
well  as  by  a  mortgage  of  the  ship,  and  an  mediately  after  she  sailed,  it  is  perfectly 
assignment  of  half  the  freight  and  earn-  clear  that  the  plaintiff  would  have  lost  all 
ings  for  the  term  of  the  loan ;  and  it  is  his  money." 

farther  objected,  that  the  loan  is  upon        (c)  Thorndike  v.  Stone,  11  Pick.  183, 

time,  and  not  for  a  Voyage,  as.  it  is  usually  supra. 
made.  But  tlie  answer  to  these  objections        (d)  Id. 
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was  in  fact  intended  between  the  parties,  and  the  form  of  an 
annuity  was  resorted  to  merely  as  the  shape  or  method  of  the 
loan,  the  contingency  must  now  be  real  and  substantial,  and  of 
sufficient  magnitude ;  for  if  it  appears  to  be  so  slight  as  to  be 
merely  colorable,  or  such  that  the  probability  of  its  occurrence 
could  not  have  been  for  any  material  purpose  within,  the  con- 
templation of  the  parties,  this  shape  of  an  annuity  will  not  pro- 
tect the  transaction  from  the  penalties  of  usury,  (e) 


(e)  Roberts  v.  Tremoile,  2  Eolle,  47 ; 
rountain  v.  Gijmes,  Cro.  Jac.  252,  S.  C. 
1  Bulstrode,  36  ;  Floyer  v.  Sherard,  Am- 
bler, 18;  Lloyd  v.  Scott,  4  Pet.  205; 
Scott  V.  Lloyd,  9  Pet.  418.  In  Richards 
V.  Brown,  Cowp.  770,  Lord  Mannfield 
treats  an  annuity  upon  the  borrower's  life, 
with  a  right,  on  his  part,  to  redeem  at  the 
end  of  three  months,  as  involving  only 
the  contingency  of  the  borrower's  dying 
within  that  three  months ;  and  after  show- 
ing that  the  transaction  between  the  par- 
ties was  essentially  a  loan,  says  :  "  It  is. 
true,  there  was  a  contingency  during  the 
three  months.  It  was  that  which  occa- 
sioned the  doubt,  whether  a  contingency 
for  ttaee  months  is  sufficient  to  take  it  out 
of  the  statute.  As  to  that,  the  cases  have 
been  looked  into,  and  from  them  it  ap- 
pears, that  if  tlie  contingency  is  so  slight 
as  to  be  merely  an  evasion,  it  is  deemed 
colorable  only,  and  consequently  not  suf- 
ficient to  take  it  out  of  the  statute.  Here 
the  borrower  was  a  hale  young  man,  and 
therefore  we  are  of  opinion  that  there  was 
no  substantial  risk,  so.as  to  take  this  case 
out  of  the  statute."  But  it  seems  that 
where  the  right  to  redeem  is  optional  with 
the  seller,  the  purchase  is  not  usurious,  be- 
cause the  purchaser  or  lender  cannot  com- 
pel a  repayment  of  his  j^irincipal,  and  it  is 
therefore  a  risk.  King  v.  Drury,  2  Le- 
vinz,  7  ;  MuiTay  v.  Harding,  2  Blacks. 
859.  See  also,  Bai/ley,  J.,  White  v. 
Wright,  .3  B.  &  Cr.  273 ;  Chippindale  v. 
Thurston,  1  M.  &  Mai.  411  ;  Earl  of 
Mansfield  v.  Ogle,  31  E.  L.  &  E.  359. 
Since  the  introduction  of  life  insurance, 
the  purchase  of  an  annuity  may  be  made 
the  means  of  effecting  a  loan  at  more  than 
legal  interest,  and  that  certainly  secured, 
as  the  purchaser  may  guard  against  the 
contingency  of  the  grantor's  death,  by 
effecting  insurance  on  his  life.  Hard- 
wicJce,  L.  C,  Lawley  v.  Hooper,  3  Atk. 
278 ;  Blackstone,  J.,  Murray  v.  Harding, 
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2  Blacks.  865.  And  where  an  annuity  was 
granted  for  four  lives,  with  a  covenant 
that  the  grantor,  within  thirty  days  after 
the  expiration  of  the  third  life,  should  in- 
sure the  principal  sum  upon  the  life  of  the 
Bui-vivor,  the  covenant  was  held  not  to 
make  the  transaction  usurious.  In  re 
Naish,  7  Bing.  150.  See  also,  Morris  v. 
Jones,  2  B.  &  Cr.  232  ;  Holland  u.  Pel- 
ham,  575,  1  Tyr.  438.  It  was  anciently 
decided  that  annuities  for  terms  of  years, 
by  which  it  was  evident  that  eventually 
more  than  the  principal  sum  and  legal 
interest  would  be  paid,  were  not  usurious, 
being  merelj^fiurchases.  Fuller's  case,  4 
Leonard,  208 ;  Symonds  v.  Cockerill, 
Noy,  151 ;  Cotterel  v.  Hanington,  Brown. 
&  Golds.  180  ;  King  v.  Druiy,  2  Lev.  7  ; 
Tu'isden,  J.,  in  Rowe  v.  BeU'aseys,  1  Sid. 
182.  But  in  Doe  v.  Gooch,  3  B.  &  Aid. 
666,  upon  Sir  James  Scarlett's  saying, 
that  if  a  person  have  an  annuity  secured 
on  a  freehold  estate,  with  a  power  of  re- 
demption, such  power  will  not  make  the 
bargain  usurious.  Bayleij,  J.,  remarked  : 
"  In  that  ease  the  principal  is  in  hazard, 
from  the  uncertain  duration  of  life.  Here 
it  is  in  the  nature  of  an  annuity  for  years, 
and  there  is  no  case  in  which  such  an, an- 
nuity has  been  held  not  to  be  usurious, 
where,  on  calculation,  it  appeared  that 
more  than  the  principal,  together  with 
legal  interest,  is  to  be  received."  And 
where  an  annuity  was  granted  for  11  ^  years, 
payable  half  yearly,  the  Seller  giving 
twenty-three  promissory  notes  for  the  halt 
yearly  payments  ;  and  it  appeared  in  evi- 
dence, that  these  payments  would  pay  the 
purchase-money  of  the  annuity,  and  inter- 
est, at  nearly  12/.  per  cent,  per  annum; 
the  Master  of  the  Rolls  said  :  "  With  re- 
spect to  this  question  of  usury,  I  shall  not 
refer  to  the  old  cases  which  have  been 
cited.  This,  in  effect,  is  an  agreement  to 
repay  the  principal  sum  of  4,000/.,  with 
interest,  by  twenty-three  instalments,  and 
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*It  has  been  held  that  loans,  cff  which  the  repayment  is  made 
to  depend  on  the  life  of  the  parties,  come  within  the  same  prin- 
ciple. (/)  So  also  with  regard  to  loans  to  be  repaid  on  the 
death  of  a  party,  or  post-obit  contracts,  which,  even  if  excessive 
and  oppressive,  and  on  that  ground  avoided  in  equity,  are, 
nevertheless,  not  usurious,  (g) 


as  it  appears  that  th^interest  thus  paid 
will  exceed  legal  interest,  the  transaction 
is  plainly  usurious." 

(/)  In  Burton's  case,  5  Coke,  69,  Pop- 
ham,  C.  J.,  said :  "  If  A  comes  to  B  to 
borrow  lOOL,  B  lends  it  him  if  he  will 
give  him  for  the  loan  of  it  for  a  year  20Z., 
if  the  son  of  A  be  then  alive.  This  is 
usury  within  the  statute  ;  for  if  it  should 
be  out  of  the  statute,  for  the  uncertainty 
of  the  life  of  A,  the  statute  would  be  of 
little  effect ;  and  by  the  same  rea-son  that 
he  may  add  one  life,  he  may  add  many, 
and  so  like  a  mathematical  line  which  is 
divisibilis  in  semper  divisibilia."  In  accord- 
ance with  this  principle,  Clayton's  case, 
5  Coke,  -70,  in  which  Reighnolds  lent 
Clayton  30/.  for  six  months,  to  bo  paid  at 
that  time  33/.  if  Reighnold's  son  should  be 
then  alive,  if  not,  to  be  paid  271.,  was  de- 
cided to  b9  usurious.  Button  v.  Down- 
ham,  Cro.  Eliz.  643,  was  similarly  decided ; 
but  in  Bedingfield  v.  Ashley,  Cro,  Eliz. 
741,.  in  which  Ashley,  for  100/.,  cove- 
nanted with  Gower  to  pay  to  every  one  of 
Gower's  five  daughters,  who  should  be 
alive  in  ten  years,  80/.,  this  transaction 
was  resolved  by  all  the  judges  not  to  be 
usury ;  "  for  it  is  a  mere  casual  bargain, 
and  a  great  hazard,  but  that  in  ten  years, 
all  the  daughters,  or  some  of  them  will  be 
dead ;  and  if  any  of  them  be  not  alive,  he 
shall  save  thereby  80/.  But  if  it  were  that 
he  should  pay  400/.  at  the  end  of  ten 
years,  if  any  of  them  were  alive,  it  were  a 
greater  doubt.  Or  if  it  had  been  that  he 
should  pay,  at  the  end  of  one  or  two  years, 
300/.,  if  any  of  the  said  children  were 
alive,  that  had  been  usury ;  for  in  proba^ 
bilily  one  of  them  would  continue  alive 
for  so  short  a  time,  but  in  ten  years 
are  many  alterations."  And  in  Long  & 
Wharton's  case,  3  Keble,  304,  which  was 
"  Error  of  judgment,  in  debt,  on  obligation 
to  pay  100/.,  on  mai-riage  of  the  daughter, 
and  if  either  plaintiff  or  defendant  die  be- 
fore, nothing.  The  defendant  pleads  the 
statute  of  usury,  and  that  this  was  for  the 
loan  of  30/.  before  delivered,  to  which  the 
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plaintiff  demurred,  and  per  curiam,  this  is 
plain  bottomry,  and  judgment  aflirmed." 
[g)  'f  he  great  case  on  the  validity  of 
post-obit  bonds,  is  that  of  Chesterfield  y. 
Janssen,  1  Atkins,  301,  2  Ves.  Sr.  125,  1 
Wilson,  286.  The  defendant  paid  Mr, 
Spencer,  testator  of  the  plaintiffs,  5,000/., 
and' took  from  him  a  bond  for  20,000/., 
conditioned  for  the  payment  of  10,000/., 
to  the  defendant,  at  or  within  some  short 
time  after  the  death  of  the  Duchess  of 
Marlborough,  in  case  Mr.  Spencer  sur- 
vived her,  but  not  otherwise.  In  six  yeare 
the  Duchess  died,  and  shortly  after  her 
death  Mi-.  Spencer  renewed  the  bond  of 
20,000/.,  to  the  defendant,  with  a  condition 
for  the  payment  of  the  10,000/.  on  the  next 
April,  —  gav»  the  defendant  a  warrant  of 
attorney  to  confess  judgment  against  him, 
and  about  a  year  after  this  paid  2,000/.  on 
the  new  bond.  Two  years  after  the 
Duchess  of  Marlborough's  death,  Mr. 
Spencer  died,  and  his  executors  brought 
this  bill  to  be  relieved  against  the  bond  to 
the  defendant,  as  unreasonable  and  usuri- 
ous, being  independent  of  any  other  con- 
tingency than  that  of  a  grandson  of  thirty 
years  of  age  surviving  a  grandmother  of 
eighty,  so  that  by  reason  of  the  great  age 
and  infirmity  of  the  Duchess,  and  her  con- 
sequent approaching  death,  the  requiring' 
10,000/.  for  the  forbearance  of  5,000,  was 
more  than  legal  interest.  The  cases  upon 
the  subject  of  loans,  upon  contingencies, 
post-obits,  &c.,  down  to  the  time  of  this 
case,  were  collected  and  cited  by  the  able 
counsel  employed;  and  Lord  Chancellor 
Hardunclce,  Sir  John  Strange,  M.  R.,  and 
Mr.  Justice  Burnett,  decided  that  the  loan 
to  Mr.  Spencer  being  upon  a  contingency, 
whereby  the  principal  was  bond  fide  haz- 
arded, was  not  usurious;  and  although 
they  would  have  relieved  against  the  baj-- 
gain  as  unconscionable,  had  it  not  been 
confirmed,  they  held  that  the  execution  of 
the  new  bond,  by  Mr.  Spencer,  and  a  part 
payment  upon  it,  confirmed  and  ratified 
the  agreement,  so  that  they  could  not  re- 
lieve.   It  will  be  noticed  that  in  tliis  case 
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CONTRACTS   IN   WHICH  A   LENDER   BECOMES    PARTNER. 


It  is  often  attempted  to  apply  the  same  principle  to  the  l6,w 
of  partnership,  and  to  protect  contracts  in  which  money  has  been 
loaned  from  the  imputation  of  usury,  by  the  defence  that  the 
person  advancing  the  money  becomes  a  partner  with  the  person 
receiving  it,  and  liable  as  such  for  the  debts  of  the  partnership, 
and  that,  therefore,  there  is  a  substantial  risk,  which  protects 
the  transaction  from  being  *usurious,  although,  by  the  terms  of 
the  agreement,  the  party  is  to  receive  more  than  legal  interest 
for  his  money. 

In  reference  to  this  question  it  seems  in  general  clear,  that 
where  a  coptract  of  partnership  is  expressly  entered  into  by  the 


there  was  a  possibility,  in  case  Mr.  Spen- 
cer slioiild  die  before  the  Duchess,  that  no 
part  of  the  money  lent  would  be  repaid  ; 
and  therefore  this  case  does  not  go  to  the 
extent  of  deciding  that  where  there  is  a 
■  contract  to  pay  money,  at  all  events,  upon 
ithe  death  of  a  party,  such  contract  is  good 
by  reason  of  the  uncertainty  of  the  amount 
ithat  will  eventually  be  received.  But  in 
Batty  L\  Lloyd,  1  Vernon,  141,  the  de- 
jfendant  had  agreed  with  the  plaintiff,  who 
had  an  estate  fall  to  her,  after  the  death  of 
fewo  old  women,  to  give  her  359/.,  in  con- 
sideration of  receiving  700Z.  at  the  death 
.  of  the  two  women,  which  money  the  plain- 
tiff was  to  secure  by  a  mortgage  of  her 
reversionary  estate.  Both  the  women  died 
within  two  years  aftenvards ;  and  the 
plaintiiT  being  sorry  for  her  bargain, 
■brought  this  bill  to  be  relieved.  Lord 
Jveepcr  North  said  :  "  I  do  not  see  any 
thing  ill  in  this  bargain.  I  think  the  price 
was  of  full  value,  though  it  happened  to 
prove  well.  Suppose  these  women  had 
dived  twenty  years  afterwards,  could  Lloyd 
have  been  relieved  by  any  bill  here  f  I 
'do  not  believe  you  can  show  me  any  such 
precedent.  What  is  mentioned  of  the 
jSlaintifiPs  necessities,  is,  as  in  all  other 
cases  —  one  that  is  necessitous  must-  sell 
cheaper  than  those  who  are  not.  If  I  had 
a  mind  to  buy  of  a  rich  man  a  piece  of 
groand  that  lay  near  mine,  for  my  con- 
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venience,  he  would  ask  me  alnjost  twice 
the  value  ;  so  where  people  are  constrained 
to  sell,  they  must  look  not  to  have  the 
fullest  price ;  as  in  some  cases  that  I  have 
known,  when  a  young  lady  that  has  had 
10,000/.  portion,  payable  after  the  death 
of  an  old  man,  or  the  like,  and  she  in  the 
meantime  becomes  niarriageahle,  this  por- 
tion has  been  sold  for  6,000/.,  present 
money,  and  thought  a  good  bargain  too. 
It  is  the  common  case ;  pay  me  double 
interest  during  my  life,  and  you  shall 
have  the  principal  after  my  decease."  In 
Laraego  v.  Gould,  2  Burr.  715,  defendant 
gave  plaintiff  this  writing,  receiving  there- 
for two  guineas  ;  "  Memorandum.  In 
consideration  of  two  guineas,  received  of 
Aaron  Lamego,  Esq.,  &c.,  I  promise  to. 
pay  him  twenty  guineas,  upon  the  decease 
of  my  present  wife,  Anne  Gonld."  The 
question  was  whether  it  was  usurious,  the 
woman  being  at  the  time  seventy  years  of 
age.  The  court  held  it  no  usmious  loan, 
but  only  a  wager.  Matthews  v.  Lewis',  1 
Anstr.  7,  was  a  case  in  which  Lewis  upon 
a  loan  of  1,600/.  gave  post-obits  for  3,200/. 
payable  on  the  death  of  either  Lewis's 
mother  or  grandmother,  from  whom  he 
was  entitled  to  large  property,  and  his 
grandmother  being  eighty-seven  years  of 
age.  The  court  said  :  "  This  is  nothing 
like  usury.  It  is  a  catching  bargain,  an 
extortioning  post-obit,  but  no  usury." 
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parties,  or  where  money  is  advanced  and  the  party  advancing 
it  reserves,  instead  of  interest,  a  certain  proportion  of  the  profits 
of  a  certain  business,  so  that  in  the  construction  of  law  a  part- 
nership may  fairly  be  presumed  to  be  intended,  and  the  contract 
is  in  neither  case  intended  as  a  device  to  cover  a  usurious  loan, 
then  the  contract  lacks,  that  essential  element  of  the  crime  of 
usury,  —  a  loan  of  money,  —  and  therefore  no  usury  is  com- 
mitted ;  although  the  partner  advancing  the  money  may  and 
probably  will  receive  more  than  would  amount  to  legal  interest 
upon  it.  (h) 

And  if  it  be  clear  that  a  partnership  was  bond  fide  intended, 
and  that  there'  was  no  contrivance  to  cover  a  loan,  there  is  no 
usury,  although  one  of  the  partners  covenants  that  he  will  bear 
all  the  losses  and  pay  the  other,  as  his  share  of  the  profits,  a 
certain  sum,  which  amounts  to  more  than  legal  interest  on  that 
other  share  in  the  capital ;  for  here  is  still  no  loan  of  money,  (i)  . 

But  where  the  contract  is  in  the  for.m  or  under  the  disguise 
of  a  partnership,  a  loan  of  money,  and  for  its  use  the  borrower 
contracts  to  pay  legal  interest,  and  also  a  certain  proportion  of 
the  profits  of  a  trade  or  business,  this  is  usurious,  although  the 
lender  may  be  made  liable  for  the  debts  incurred  by  the  bor- 
rower in  the  course  of  the  trade  or  business ;  because  if  he  is  so 
compelled  to  pay,  he  still  has  his  remedy  over  against  the  bor- 
rower, and  therefore  runs  no  ultimate  risk,  except  that  of  the 
borrower's  insolvency,  which,  as  we  have  seen,  is  not  enough,  (j) 


•SECTION    XII. 

OF   SALES   OF   NOTES   AND   OTHER   CHOSES   IN  ACTION. 

It  is  quite  settled  that  negotiable  paper  may  be  sold  for  less 
than  its  face,  and  the  purchaser  can  recover  its  whole  amount 
from  the  maker  when  it  falls  due,  although  he  thereby  gets 


(h)  Fereday  v.  Hordern,   1   Jac.  144 ;     S.  C.  in  error,  1  D.  &  E.  570,  5  B.  &  Aid. 
Morrisset  v.  King,  2  Burr.  891.  954;  Fereday  v.  Hordern,  1  Jac.  144. 

(i)  Enderbey  v.  Gilpin,  5  Moore,  571  ;        (j)  Morse  v.  Wilson,  4  T.  B.  353 ; 

Huston  V.  Moorhead,  7  Penn.  45. 
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much  more  than  legal  interest  for  the  use  of  his  money ;  and 
this  principle  is  extended  to  bonds  and  other  securities  for 
money  loaned. 

The  reason  on  which  the  rule  rests  is  obvious.  For  such 
paper  is  property ;  and  there  is  no  more  reason  why  one  may 
not  sell  notes  which  he  holds,  at  a  price  made  low  either  by 
doubts  of  the  solvency  of  the  maker,  or  by  a  stringency  in  the 
money  market,  than  why  he  should  not  be  able  to  sell  his  house 
or  his  horse  at  a  less  than  the  average  price.  But  the  purchase 
must  be  actual  and  made  in  good  faith,  and  not  merely  color- 
able, in  order  to  give  efficacy  to  a  usurious  contract.  For  if 
the  mere  form  of  a  sale  was  sufficient,  it  is  obvious  that  the 
usury  laws  would  lose  all  their  force ;  for  the  lender  need  only 
refuse  to  lend  at  all,  and  propose  instead  to  buy  the  note  of  the 
borrower.  It  is,  therefore,  important  to  discriminate  between 
.  these  two  cases ;  that  is,  between  a  loan,  in  the  form  of  a  sale, 
and  an  actual  sale  and  purchase.  And  this  discrimination  is 
very  difficult ;  nor  is  it  quite  certain  from  authority  what  rules 
govern  this  question.  We  may  say  that  if  the  payer  lends,  and 
the  borrower  gives  his  note  for  legal  interest,  the  lender,  having 
thus-  acquired  the  note,  may  afterwards  sell  it  for  the  most  he 
can  get,  and  it  is  obvious  that  the  lender  takes  nothing  usurious  ; 
and  if  he  loses  by  the  second  transaction,  and  the  purchaser 
gains,  it  is  a  loss  and  gain  on  a  purchase,  and  not  on  a  loan. 
And  both  on  authority  and  on  general  principles,  it  would  seem 
that  the  first  owner  of  the  note  must  pay  for  its  full  amount,  or 
else,  though  he  may  say  he  purchases  it  of  the  maker,  in  fact 
he  only  lends  on  his  security,  and  that  usu);iously.  (k)     Again, 

(Ic)  The  following  American  authorities  15  Johns.  55;  Eapelye  v.  Anderson,  4 
determine  that  wlicic  a  note  has  been  fairly  Hill,  472  ;  Holmes  v.  Williams,  10  Paige, 
cxcciiti'd,  and  there  is  no  usury  between  326 ;  Holford  v.  Blatchford,  2  Sandf.  Ch. 
the  original  parties,  so  that  tlie  payee  has  149  ;  Ingalls  v.  Lee,  9  Barb.  647.  Par- 
acquired  a  legal  right  to  sue  the  maker  sojis,  C.  J.,  Churchill  y.  Suter,4"Mass.  162  ; 
upon  the  note,  he  may  then  dispose  of  it,  Lloyd  r.  Keach,  2  Conn.  179;  Tuttle  v. 
at  any  rate  of  discount  from  its  face,  and  Clai-k,  4  Conn.  153  ;  King  v.  Johnson,  3 
the  purchaser  will  hswe  a  right  to  enforce  McCord,  365  ;  Musgrovey.  Gibbs,  1  DaU. 
it  for  its  full  amount  against  the  maker.  217  ;  Wycoff  v.  Longhead,  2  DaU.  92 ; 
Nichols  V.  Fcarson,  7  Pet.  107  ;  Moncure  French  v.  Grindle,  15  Maine,  163  ;  Farm- 
V.  Dermott,  13  Pet.  345;  Jones,  Ch.,  er  v.  Sewall,  16  Maine,  456;  Lane  v. 
Powell  V.  Waters,  8  Cow.  685  ;  Rice  v.  Steward,  20  Maine,  98 ;  Hansbrough  v. 
Mather,  3  Wend.  65  ;  Cram  v.  Hendricks,  Baylor,  2  Munf.  36  ;  Shackleford  v.  Mor- 
7  Wend.  569  ;  Munn  u.  Commission  Co.  riss,  1  J.  J.  Marsh.  497 ;  Oldham  v  Tur- 
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if  this  be  *true  where  the  parties  deal  directly  together,  it  should 
be  equally  true  where  they  deal  through  an  agent.  And  then 
it  would  follow,  that  if  the  maker,  whom  we  may  suppose  to 
be  one  of  our  railroad  corporations,  issues  its  notes  or  bonds, 
and  gives  them  to  a  broker,  to  raise  money  on  them,  for  the  usis 
of  the  corporation,  and  the  broker  sells  them  to  his  customers 
for  less  than  the  face,  or  par  value,  such  a  transaction  would  be 
a  loan,  and  a  usurious  4oan,  from  those  customers  to  the  cor- 
poration.  And  if  the  paper  was  indorsed  or  assigned  to  any 
person,  without  consideration,  and  without  giving  any  owner- 
ship of  the  paper  to  him,  and  only  for  the  purpose  of  facilitating 
the  raising  of  money,  or  concealing  the  real  character  of  the 
transaction,  it  would  still  fall  within  the  same  principles,  and 
be  only  a  loan.  It  is  in  this  way  we  should  speak  of  this  ques- 
tion, on  principle ;  but  in  practice  it  becomes  complicated  and 
embarrassed  by  the  further  question,  how  far  the  knowledge, 
understanding,  or  intention  of  the  party  who  gives  the  money 
on  the  paper,  goes  to  determine  whether  it  be  a  purchase  or  a 
loan.  For  example,  if,  in  the  last  case  supposed,  he  who  ad- 
vances the  money  becomes  the  first  owner  of  the  note,  does  this 
of  itself  make  it  a  usurious  loan  to  the  maker,  or  may  the 
advancer  of  the  money  insist  upon  the  fact  that,  in  point  of 
form,  he  prurchased  the  paper,  and  that  he  did  not  in  reality 
know,  and  could  not  have  inferred,  from  any  of  the  circum- 
stances of  the  case,  that  the  party  from  whom  he  bought  was 
not  either  the  owner  or  the  agent  of  the  owner  of  the  note,  for 
valuable  consideration  ?  Many  reasons  would  lead  us  to  favor 
this  defence ;  and  to  hold  that  although,  if  a  note  be  *given 
upon  the  reception  of  much  less  than  its  amount,  and  be  there- 
fore usurious  as  between  the  first  parties,  it  carries  this  taint 
with  it  into  the  hands  of  subsequent  bond  fide  holders,  yet  be- 
cause, in  order  to  constitute  a  usurious  Contract  of  this  kind  a 
similar  intent  must  cooperate  in  both  parties  to  the  loan,  the 
fact  that  the  maker  of  the  note  or  bond  and  the  agent  to  whom 
he  delivered  it  to  dispose  of,  might  intend,  in  contemplation  of 


ner,  3  B.  Mon.  67  ;  Metcalf  v.  Pilcher,  6    450 ;  Saltmarsh  v.  Planters  &  Merchants' 
B.  Mon.  529 ;  May  v.  Campbell,  7  Humph.    Bank,  1 7  Ala.  768. 
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law,  to  commit  usury,  would  not  supply  the  want  of  such  in- 
tent on  the  part  of  the  party  intending  to  make  a  purchase,  and 
who  had  no  knowledge  or  intention  of  a  loan.  On  the  whole, 
therefore,  we  are  inclined  to  give,  as  the  prevailing  rule,  that 
where  one  supposes  himself  to  be  purchasing  negotiable,  paper 
of  an  owner,  and  is  without  notice  to  the  contrary,  either  actual 
or  derivable  from  the  circumstances  of  the  case,  this  advancer 
of  the  money  would  have  all  the  privilege  and  safety  of  a  pur- 
chaser. (/)  There  are  no  authorities  within  our  knowledge, 
which,  upon  a  fair  construction,  go  beyond  this ;  although'  it 
may  be  true  that  some  of  those  which  we  have  above  cited 
might  almost  justify  the  conclusion,  that  if  the  paper  be  pur- 
chased in  form,  the  maker  cannot  object  on  the  ground  that  it 
was  a  usurious  loan.  But  it  is  not  easy  to  recognize  any  prin- 
ciples which  would  go  further  than  to  extend  the  attributes  of 
a  purchase  to  any  party  who  believed  in  good  faith  that  he  was 
a  purchaser. 

In  speaking  thus  far  of  the  sale  of  notes,  we  have  had  partic- 
ular reference  to  those  which  were  transferred  by  delivery  or  by 
indorsement  without  recourse.  Another  question  has  been 
raised,  however,  when  the  transfer  was  made  by  an  indorse- 
ment which  left  the  indorser  liable  if  prior  parties  did  not  pay ; 
and  this  question  is,  whether  the  transaction  did  not  then  be- 
come usurious,  if  the  note  was  sold  for  less  than  its  face,  be- 
cause the  indorser  would  then  be  bound  to  pay  a  larger  sum 
than  that  which  he  had  received,  with  lawful  interest  upon  it. 
The  cases  upon  this  subject  are  somewhat  conflicting,  but  the 
difficulty  has,  we  think,  arisen  from  'disregarding  the  peculiar 
character  of  negotiable  paper,  and  also  from  forgetting  that  the 
whole  law  of  usury  is,  in  its  nature,  penal,  and  therefore  to  be 
strictly  construed.  If  one  transfer  a  note  by  indorsement,  he 
does  two  things ;  he  transfers  the  note,  and  he  also  becomes 
liable  for  its  payment;  but  the  latter  is  incidental  to  the  former. 
The  substance  of  the  transaction  is  a  transfer  of  the  property  in 
the  note,  a  sale,  and  nothing  more  than  a  sale  ;  and  therefore 

(l)  This  view  is  supported  by  Law's  Shackleford   v.  Morriss,  1  J.  J.  Marsh. 

Ex'rs   V.    Sutherland,    5    Gratton,    357  ;  497  ;  Hansbrough  v.  Baylor,  2  Muuf.  36  ; 

Whitworth    v.    Adams,    5    Kand,   333 ;  Holmes  v.  Williams,  10  Paige,  326 
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we  say  that  the  price  paid  has  nothing  to  do  with  the  question, 
as  one  of  usury.  But  besides  this,  it  is  impcfrtant  to  observe 
that  such  a  transaction  can  be  made  usury  only  by  a  very  large 
construction  of  that  word  ;  no  money  is  loaned  or  borrowed,  or 
forborne,  in  any  way  whatever ;  it  cannot  therefore  be  usury, 
within  any  accuracy  of  interpretation.  We  do  not  mean  to  say, 
of  course,  that  actual  and  intended  usury  could  be  successfully 
covered  by  a  mere  disguise  of  this  kin'd.  In  case  of  such  an 
attempt  it  would  be  declared  a  usurious'  loan,  because  it  would 
be  such,  and  would  have  the  effect  of  usury;  but  if  it  were  a 
bond  fide  sale  of  the  note,  the  indorsement,  and  the  liability 
derived  from  it,  would  not,  in  our  judgment,  impart  to  the  trans- 
action a  usurious  character. 

A  further  question  may  then  be  raised ;  if  the  holder  sues 
the  indorser,  can  he  recover  the  face  of  the  note,  or  only  what 
he  paid,  with  legal  interest?  We  are  of  opinion  that  he  may 
recover  the  amount  upon  the  face  of  the  note,  from  his  indorser, 
as  well  as  from  any  prior  party.  It  is  this  amount  he  buys ;  it 
is  this  which  he  had  a  right  to  buy,  and  which  the  indorser  had 
a  right  to  sell,  and  a  right  to  guarantee. 

By  some  authorities  it  has  been  held  that  the  indorsement  of 
the  note,  by  the  nominal  seller,  or  the  giving  of  security  in  -any 
way  for  its  payment,  in  case  of  the  failure  of  the  party  primarily 
liable,  makes  the  transaction  usurious,  as  matter  of  law.  These 
cases  seem  to  proceed  upon  the  principle,  that  there  is  no  sub- 
stantial reason  why  the  holder  of  the  paper  should  dispose  of  it 
for  less  than  its  face,  when  he  may  be  called  upon*to  repay  its 
'full  amount;  and  therefore  the  transaction  must  be  regarded  as 
intended  by  the  parties  to  be  an  "actual  loan,  upon  usurious  in- 
terest, (m)  According  to  the  weight  of  authority,  however, 
where  there  is  sufficient  evidence  that  the  transaction  was  a 
sale,  and  not  a  covert  loan,  the  fact  that  the  seller  indorsed  the 
paper,  is  not  considered  as  changing  the  character  of  the  con- 
tract, and  making  it  usurious.  Nevertheless,  these  cases  seem 
to  admit,  that  if  the  purchaser  could  recover  from  the  seller  and 

(m)  Ballinger  v.  Edwards,  4  Ire.  Eq.     7  Wend.   573.      Cowen,  J.,  Eapelye   v. 
449  ;   McElwee  v.  Collins,  4  Dev.  &  B.     Anderson,  4  Hill,  472.  ' 

209 ;    Walworth,  Ch.,  Cram  v.  Hendricks, 
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indorser  the  full  amount  of  the  face  of  the  paper  sold,  the  cop- 
tract  would  be  a  loan,  and  usurious  ;  and  they  therefore  decide 
that  the  purchaser  is  limited  in  his  action  against  the  seller  and 
indorser,  to  a  recovery  of  the  amount  actually  paid  by  him, 
with  lawful  interest  thereon,  (w)  We  think,  however,  that  these 
cases  proceed  upon  a  wrong  principle,  and  the  courts  seem  to 
be  misled  by  a  difficulty  in  the  application-  of  their  principles  to 
practice.  If  a  payee  of  a  note  actually  sell  it  to  a  purchaser, 
with  his  indorsement,  the  whole  transaction,  upon  analysis, 
will  be  found  to  be  this :  It  is  not  a  loan  of  money,  but  the 
purchaser  of  the  note  buys  a  right  to  sue  the  maker  6i  the  note, 
apd  also  an  engagement  for  value  on  the  part  of  the  seller,  that 
the  maker  shall  pay  the  face  of  the  note.  There  is  no  more 
loan  in  the  case,  than  in  the  sale  of  goods,  with  a  warranty  that 
they  shall  be  fit  for  the  purposes  for  which  they  are  bought.  It 
may  be  true  that  he  can  get  much  more  for  the  note  if  he  in- 
dorses, than  if  he  does  not;  and  it  may  be  true  that  he  will  get 
more  for  the  goods  if  he  warrants  them,  than  if  he  does  not ; 
but  in  neither  case  does  this  circumstance  convert  the  sale  into 
a'loan.  It  often  happens  that  the  seller  is  known  to  be  in  in- 
solvent or  very  precarious  circumstances,  without  any  probabil- 
ity of  being  able  to  refund,  in  case  of  the  maker's  default;  here 
the  value  of  the  paper  consists  of  the  indorser's  liability  to  pay; 
but  it  would  be  difficult  to  show  that  even  this  transaction  was 
essentially  a  loan  to  the  indorser.  Undoubtedly,  a  usurious 
transaction  *might  seek  the  disguise  of  this  form  of  contract,  as 
well  as  of  Efny  other.  And  neither  this  nor  any  disguise  should 
protect  it.  But  we  speak  of  actual  sales  of  notes  and  bills,  by 
indorsement,  in  good  faith.  And  of  these,  the  preceding  con- 
siderations have  led  us  to  the  conclusion  we  have  above  stated. 
We  go,  perhaps,  beyond  the  authorities,  but  not  beyond  the 
practice  ;  and  we  cannot  but  think  that  the  rule  of  law  should 
be,  that  in  case  of  an  actual  sale  of  a  note,  at  a  discount,  with 

• 

(n)  Cram  v.  Hendricks,  7  "Wend.  569  ;  Brock  v.  Thompson,  1  Bailey,  322.     See 

Eapclye  v.  Anderson,  4  Hill,  472 ;  Ingalls  also.  Freeman  v.  Brittin,  2  Harrison,  191 ; 

V.  Lee,  9  Barb.  647 ;  French  v.  Grindle,  Metcalf  v.  Pilcher,  6  B.  Mon.  530 ;  May 

15  Maine,  163;   Fanner   v.    Sewall,    16  u.  Campbell,  7  Humph.  450. 
id.   456 ;  Lane   v.    Steward,  20   id.   98 ; 
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an  indorsement  by  the  seller,  the  indorser  should  be  held  liable 
for  the  full  amount,  on  the  maker's  default. 

These  considerations  lead  us  to  those  cases  where  one  in- 
dorses or  gives  accommodation  paper,  for  a  premium  paid  him, 
which  may  be  an  outright  sum,  or  a  percentage.  Such  a  trans- 
action has  been  thought,  by  many  courts  and  judges,  to  be 
usurious,  if  the  sum  paid  exceed  six  per  cent,  on  the  notes  in- 
dorsed or  given ;  but  we  think  it  is  not  so,  on  the  plain  ground 
that  a  man  may  sell  his  credit,  as  well  as  any  thing  eke  that  he 
has,  and  may  sell  it  for  the  most  that  he  can  get. 

The  earlier  cases  on  this  subject  held  that  upon  a  sale  of 
one's  credit  in  this  manner,  the  party  indorsing  or  guaranteeing 
might  receive  a  compensation  for  so  doing,  provided  it  did  not 
exceed  lawful  interest  upon  the  amount  of  the  debt  guaranteed, 
or  the  credit  sold,  (o)  But  if  a  transaction  of  this  kind  can  be 
regarded  as  such  a  sale  of  credit  as  that  a  price  may  be  taken 
therefor  by  the  seller  as  his  payment,  we  do  not  see,  upon  prin- 
ciple, any  limit  to  the  amount  which  may  be  taken,  other  than 
that  which  belongs  to  all  sales.  When  a  party  indorses  a  note,  or 
guarantees  a  debt,  as  surety  for  another,  he  actually  advances 
no  money,  and  is  therefore  at  no  pecuniary  loss,  until  compelled 
by  reason  of  his  suretyship,  to  pay  the  debt  for  which  he  was 
bound.  If  he  pays  this,  the  law  creates,  at  once,  an  obligation 
upon  the  party  whose  debt  he  pays,  to  reimburse  to  him  the 
sum  he  pays  with  legal  interest.  And  if  the  sum  originally  re- 
ceived by  a  party  thus  selling  his  credit,  is  to  be  considered  as 
interest,  added  to  the  amount  for  which  the  law  gives  him  this 
obligation,  there  is  a  larger  amount  secured  for  interest,  than  the 
legal  interest,  *whatever  be  the  amount  paid  for  the  credit;  for 
all  that  is  paid  is  excess.  On  this  ground,  therefore,  the  bargain 
is  usurious,  whether  more  or  less  is  paid.  But  if  the  transaction 
is  to  be  considered  as  a  sale  of  the  credit  of  the  party  indors- 
ing ;  which  credit  is  his  property,  to  dispose  of  as  he  pleases, 
and  property  which  the  purchaser  may  profitably  ancj  lawfully 
buy,  the  price  paid  and  received  must  be  considered  as  entirely 


(o)  Dey  V.  Dunham,  2  Johns.  Ch.  182 ;     v.  Boyd,  1  Hoff.  Ch.  294;  Moore's  Ex's-, 
Fanning!).  Dunham,  5  id.  122;  Bullock    v.  "Vance,  3  Dana,  361. 
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independent  of  the  resulting  right  of  the  indorser  or  guarantor 
to  get  indemnity  if  he  can,  for  whatever  he  is  obliged  to  pay. 
It  is  then  no  loan,  but  a  sale,  which,  in  respect  to  the  price  that 
may  be  paid,  is  like  any  other  sale ;  and  this  view,  we  think,  is 
sustained  by  the  later  and  better  authorities,  (p) 

In  the  case  of  cross  notes,  where  A  gives  his  note  to  B,  and 
B  gives  his  note  to  A,  but  A's  credit  is  much  better  than  B's, 
and  it  is  a  part  of  the  bargain  that  the  notes  from  B  to  A  shall 
be  greater  than  the  notes  from  A  to  B,  or  that  A  shall  have  any 
sum  by  way  of  a  premium  on  the  transaction  ;  this  has  been 
considered  usurious  ;  but  not,  as  we  think,  on  sufficient  grounds. 
Here,  as  before,  we  deem  it  a  lawful  sale  of  one's  credit,  and 
neither  borrowing  nor  lending,  nor  forbearing  money  in  any 
way.  (q)  We  repeat,  however,  the  remark,  to  avoid  misconcep- 
tion, that  we  speak  only  of  bond  fide  transactions  of  this  kind, 
and  not  of  those  which  are  used  as  mere  pretences  for  actual 
usury.  This,  however,  would  generally  be  a  question  of  fact 
for  the  jury,  and  not  a  question  of  law. 


SECTION    XIII. 

OF    COMPOTHSTD    IXTEKEST. 

Contracts  for  compound  interest  are  sometimes  said  to  be 
usurious,  but  this  may  not  be  considered  quite  certain.  We 
are  aware  of  no  case,  in  England  or  in  this  country,  in  which 
*a  contract  to  pay  compound  interest  has  been  held  usurious,  so 
as  to  become  totally  invalid,  or  in  which  the  actual  reception  of 
compound  interest  has  been  held  to  be  a  commission  of  the 
crime  of  usury,  and  punishable  as  such.  Indeed,  it  is  difficult 
to  see  how  this  could  be  the  case.  If  A  lend  to  B  one  hundred 
dollars,  for  two  years,  at  six  per  cent,  legal  interest,  payable 
annually,  and  it  is  agreed  that  if  B  does  not  pay  the  interest  at 


(/))  SeeKetchumr.Barber,  4  Hill,  224  ;  {q)  See  Dunham  v.  Gould,   16  Johns. 

More  V.  Howland,  4  Den.  264  ;  Dry  Dock  367  ;  Diy  Dock  Bank  v.  American  Life 

Bank  v.  American  Life  Ins.  &  Trust  Co.  Ins.  &  Trust  Co.  3  Corns.  344. 
3  Com.  344. 
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the  end  of  the  first  year,  it  shall  be  considered  as  principal,  and 
added  to  the  amount  of  the  loan  from  that  time,  (which  is  a 
contract  for  compound  interest,)  and  the  interest  not  being  paid 
annually,  A  becomes  entitled  at  the  end  of  the  two  years  to  re- 
ceive, and  does  receive,  under  the  agreement,  one  hundred  and 
twelve  dollars  and  thirty-six  cents,  instead  of  one  hundred  and 
twelve  dollars,  the  principal  and  simple  interest,  he  does  not 
receive  more  than  after  the  rate  of  six  dollars  per  year  for  the 
forbearance  of  one  hundred,  but  has  received  exactly  that  sum, 
and  six  per  cent,  legal  interest  upon  another  sum  which  B  was 
under  a  legal  obligation  to  pay  him,  for  Which  B  might  have 
been  sued,  and  for  the  forbearance  of  which  he  has  agreed  to 
pay  its  legal  value.  Accordingly,  courts  have  not  attempted  to 
declare  such  contracts  usurious,  and  the  extent  to  which  they 
have  gone  is  that  of  refusing  to  enforce  a  contract  to  pay  inter- 
est thereafter  to  grow  due  ;  and  have  done  this,  not  upon  the 
ground  of  usury,  but  rather  as  a  "  rule  of  public  policy,"  be- 
cause such  agreements  "  savor  of  usury,"  and  "  lead  to  oppres- 
sion." (r) 

On  the  other  hand,  if  an  agreement  is  made  to  convert  inter- 
est already  due  into  principal,  or  if  accounts  between  parties 
are  settled  by  rests,  and  therefore  in  effect  upon  the  principle  of 
compound  interest,  which  may  be  done  by  an  express  account- 
ing, (s)  or  under  a  custom  of  forwarding  'accounts  quarterly, 
half  yearly,  or  yearly,  to  the  debtor,  who  acquiesces  in  them  by 
his  silence ;  (t)  these  transactions  are  valid,  and  sanctioned  by  the 
law ;  and  such  a  method  of  computation  is  sometimes  even 
directed  by  courts,  (m)  K  compound  interest  has  accrued,  even 
under  a  prior  bargain  for  it,  and  been  actually  paid,  it  cannot 

(r)  Ossulston  v.  Yarmouth,  2  Salk.  449  ;  Reps.  231 ;    Mowry   v.  Bishop,  5  Paige, 

Waring  v.  Cunliffe,  1  Ves.  Jr.  99  ;  Cham-  98  ;  Tobes  v.  Cantfield,  3  Ham.  18 ;  Chil- 

bers  V.  Goldwin,  9  Ves.  271  ;  Dawes  v.  ders  v.  Deane,  4  Band.  406. 

Pinner,  2  Camp.  486  n.;  Doe  v.  Warren,  (()   C.aliot  v.   Walker,   2  Anstr.   496  j 

7   Greenl.  48 ;    Hastings   v.   Wiswall,    8  Eaton  v.  Bell,  5  B?  &  Aid.  34  ;  Morgan 

Mass.  4.')5  ;    Camp   v.   Bates,   11   Conn.  v.  Mather,  2  Ves.  15;  Bruce  u.  Hunter,  3 

487  ;    Mowry   v.  Bishop,   5   Paige,   98  ;  Camp.  466  ;  Moore  v.  Voughton,  1  Stark. 

Childers  v.  Deane,  4  Hand.  406 ;    Con-  487 ;  Bainbridge  v.  Wilcox,  1  Bald.  536. 

necticut  v,   Jackson,    1    Johns.    Ch.   13 ;  See  also,  Pinhorn  v.  Tuckington,  3  Camp. 

Wilcox  V.  Rowland,  23  Pick.  169.  467. 

(s)  Ossulston  V.  Yarmouth,  2  Salk.  449 ;  (u)  See  vol.  1,  p.  103,  (6). 
Tarleton    v.    Backhouse,    Cooper's    Ch. 
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be  recovered  back,  (y)  nor  are  the  penalties  affixed  to  the  crime 
of  usury  annexed  to  such  taking;  and  if  a  note  be  given  for 
such  payment,  the  note  has  a  sufficient  legal  consideration  to 
sustain  an  action  upon  it.  (iv) 

We  are  not  sure  that  contracts  to  pay  interest  upon  interest 
may  not  derive  illustration  from  a  comparison  with  those,  upon 
which  the  law,  as  we  have  seen,  is  quite  well  settled,  where  one 
engages  to  pay  money  at  a  certain  time,  and  then  binds  him- 
self to  pay  a  further  sum,  exceeding  interest,  if  the  principal 
sum  be  not  duly  paid ;  this  is  certainly  not  usurious.  One  of 
the  reasons  for  this  rule  is,  that  the  penalty  will  be  reduced,  in 
equity,  to  the  amount  of  the  debt;  but  another,  and  as  we 
think,  the  principal  reason  is,  that  the  debtor  may  pay  his  debt 
when  it  is  due,  and  thus  avoid  the  contract  of  penalty ;  so  that 
there  is,  in  such  case,  no  absolute  contract  for  the,  payment  of 
more  than  legal  interest.  Now,  one  Avho  promises  to  pay  a 
debt  at  a  certain  time,  and  interest  to  be  compounded  as  it  falls 
due,  can,  by  payment  of  the  debt  or  of  the  interest  when  it  falls 
due,  always  avoid  the  compounding. 

These  differences  between  contracts  for  compound  interest 
and  usurious  agreements,  clearly  establish  that  the  former  are 
not  in  their  nature  the  same  with  the  latter.  If  they  were  so,  a 
contract  to  pay  compound  interest  might  render  the  whole 
agreement  into  which  it  was  introduced  invalid,  so  that  not 
even  the  principal  nor  simple  interest  could  be  recovered,  and 
upon  the  actual  payment  of  compound  interest  it  could  be 
recovered  by  the  payer,  and  no  subsequent  agreement  'could 
give  such  a  contract  any  validity ' or  effect;  all  of  which  we 
have  seen  is  not  the  case. 

Upon  the  whole,  although  it  seems  to  be  well  settled,  that 
compound  interest  cannot  be  recovered,  as  such,  even  if  it  be 
expressly  promised,  (x)  we  are  inclined  to  think,  that  the  only 


(w)  Dow  I'.  Drew,  3  New  Hamp.  40;  {x)  Lord  Ossulston  v.  Lord  Yarmouth, 

Mowry  v.  Bishop,  5  Paige,  98.  2  Salk.  449  ;  Waring  v.  Cunliffc,  1  Ves. 

(w)  Otis  V.  Lindboy,  1  Fairf.  316;  Wil-  Jr.  99;  Connecticut  v.  Jackson,  1  Jolms. 

cox  V.  Rowland,  23  Pick.  169;  Kellogg  n.  Ch.  13;  Mowry  v.  Bishop,   5  Paige,  98; 

Hickok,  1  Wend.  521 ;  Hill  v.  Meeker,  23  Hastings  v.  Wiswall,  8  Mass.  .455 ;  Ferry 

Conn.  592.  „.  Ferry,  2  Gush.  92  ;  Eodes  v.  Blythe,  2 
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rule  of  law  against  the  allowance  of  compound  interest  is  this; 
that  courts  will  not  lend  their  aid  to  enforce  its  payment,  unless 
upon  a  promise  of  the  debtor  made  after  the  interest  upon 
which  interest  is  demanded,  has  accrued ;  and  this  rule  is 
adopted,  not  because  such  contracts  are  usurious,  or  savor  of 
usury,  unless  very  remotely,  but  upon  grounds  of  public  policy, 
in  order  to  avoid  harsh  and  oppressive  accumulations  of  inter- 
est. And  for  the  reason  that  this  aversion  of  our  law,  to  allow 
money  to  beget  money,  has  of  late  years  very  much  diminished, 
we  do  not  think  it  absolutely  certain,  that  a  bargain  in  ad- 
vance for  the  payment  of  compound  interest,  in  all  its  facts 
reasonable  and  free  from  suspicion  of  oppression  would  not  be 
enforced  at  this  day,  in  some  of  our  courts,  {y) 


B.  Mon.  336 ;  Childers  v.  Deane,  4  Rand. 
406  ;  Doe  v.  Warren,  7  Greenl.  48.  But 
see  Pawling  v.  Pawling,  4  Yeates,  220. 
But  annual  rests  in  merchants'  accounts, 
are  allowed :  Stoughton  o.  Lynch,  2 
Johns.  Ch.  210,  214;  Barclay  v.  Ken- 
nedy, 3  Wash.  C.  C.  350;  Backus  v. 
Minor,  3  Cal.  231  ;  but  not  after  mutual 
dealings  have  ceased.  Denniston  v.  Im- 
brie,  3  Wash.  C.  C.  396,  402 ;  Von  He- 
mert  «.  Porter,  11  Mete.  210.  In  cases 
where  it  is  expressly  stipulated  that  inter- 
est shall  be  payable  at  certain  fixed  times, 
it  has  been  held  that  interest  may  be 
charged  upon  the  interest,  from  the  time  it 
is  payable.     Kennon  v.  Dickens,  1  Tay- 


lor (N.  C),  231 ;  S.  C.  Cameron  &  Nor- 
wood, 357  ;  Gibbs  v.  Chisolra,  2  Nott  & 
McCord,  38 ;  Singleton  v.  Lewis,  2  Hill's 
{S.  C.)-408;  Doig  v.  Barkley,  3  Richards 
son,  125;  Peine  v.  Rowe,  1  N.  H.  179. 
But  it  is  held  otherwise  in  Ferry  v.  Feriy, 
2  Gush.  92;  Doe  v.  WaiTcn,  7  Greenl. 
48.  See  1  American  Leading  Cases,  341, 
371. 

(y)  See  Woodbury, 3.,  Peircc  v.  Rowe,  1 
N.  H.  183;  Pawling  v.  Pawling,  4  Yeates, 
220  ;  Kennon  v.  Dickens,-  Taylor  (1802), 
235  ;  Gibbs  v.  Chisolm,  2  Nott  &  Mc- 
Cord, 38  ;  Talliaferro's  Ex'rs  v.  King's 
Adm'r,  9  Dana,  331. 


We  add  the  following  Table,  fi-om  tlie    form,  of  the  laws  of  the  several  States  in 
Bankers'  Magazine,  for  January,    1855,     relation  to  interest  and  usury  :  — 
containing   a  statement,   in  a  condensed 


Legal  Rate  of  Interest. 


Maine, 

New  Hampshire, 

Vennont,     . 

Massachusetts, 

Rhode  Island, 

Connecticut,    . 

New  York,  . 

New  Jersey,    . 

Pennsylvania, 

Delaware, 

Maryland,   . 

Virginia, 

North  Carolina,  . 

South  Carolina, 


Per  cent.         Penalty  for  Violation  of  Usury  Laws. 

6  Excess  not  recoverable. 

.     6  Forfeit  three  times  the  interest. 

6  Excess  may  be  recovered  back. 

.     6  Forfeit  three  times  the  whole  interest. 

6  Excess  may  be  recovered  by  payer. 
.     6  Forfeiture  of  all  the  interest. 

7  Forfeiture  of  contract. 
.     6  Forfeiture  of  contract. 

6  Forfeiture  of  contract. 

,     6  Forfeiture  of  contract. 

6  Excess  recoverable  by  payer. 

.     6  Contract  void. 

6  Contract  void. 

.     7  Forfeiture  of  all  the  interest. 
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Legal  Hate  of  Interest.    Per  cent. 


Gcorp;ia, 

7 

Alabama, 

.     8 

Arkansas,    .... 

6 

Florida, 

.     6 

Illinois,        .... 

6 

Indiana, 

.     6 

Iowa, 

6 

Kentucky, 

.     6 

Louisiana, 

5 

Michigan, 

.     7 

Mississippi, 

6 

Missouri, 

.     6 

Ohio,  . 

6 

Tennessee, 

.     6 

Texas,         .... 

8 

Wisconsin, 

.     7 

California, 

.       10 

There  are  various  States  that  permit  a 
higher  rate  of  interest  on  special  contracts, 
namely  :  —  In  Vennont,  7  per  cent,  may 
be  ch.arged  upon  railway  bonds  ;  in  New 
Jersey,  7  per  cent,  may  be  charged  in 
Jersey  City  and  tlip  township  of  Hobokcn ; 
in  Maryland,  the  penalty  is  a  matter  of 
some  doubt,  in  consequence  of  a  late  de- 
cision of  Judge  Taney,  which  does  not, 
however,  meet  the  assent  of  the  bar  of 
Baltimore  ;  in  Arkansas,  10  per  cent,  may 
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Penalty  for  Violation  of  Usury  Laws. 

Forfeiture  of  all  the  interest. 

Forfeiture  of  all  the  interest. 

Contract  void. 

Forfeiture  of  all  the  interest. 

Defendant  recovers  his  cost. 

Fine  of  five  times  the  whole  interest. 

Forfeiture  of  excess  of  interest. 

Contract  for  interest  void. 

Forfeiture  of  all  the  interest. 

No  penalty. 

Forfeiture  of  excess  of  interest. 

Forfeiture  of  excess  of  interest. 

Foifeiture  of  excess  of  interest. 

Liable  to  indictment  for  misdemeanor. 

Forfeiture  of  all  the  interest. 

Special  contracts,  12  percent. 

No  penalty. 

be  charged  on  special  contracts ;  in  Illi- 
nois, the  banks  may  charge  7  per  cent., 
and  10  per  cent,  may  be  charged  between 
individuals  on  special  contracts  ;  in  Iowa, 
10  per  cent,  is  allowed  on  special  con- 
tracts ;  in  Louisiana,  8  per  cent,  may  be 
so  charged ;  in  Michigan,  contracts  in 
writing  are  legal  to  charge  10  per  cent. ; 
the  same  in  Mississippi  and  Ohio;  in 
Texas,  12  per  cent,  may  be  charged  on 
special  contracts. 
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•CHAPTER     VII. 

DAMAGES. 

Sect.  1.  —  Of  the  General   Ground  and  Measure  of  Damages. 

It  has  already  been  remarked  that  the  common  law  does  not 
aim  at  preventing  a  breach  of  duty,  or  compelling  the  fulfilment 
of  a  contract  by  direct  means.  This  equity  does.  But,  as  a 
general  rule,  the  common  law  contents  itself  with  requiring  him 
who  has  done  an  injury  to  another,  to  pay  to  the  injured  party 
damages.  Arid  even  where,  as  in  debt  or  assumpsit,  for  a  spe- 
cific sum,  the  action  is,  in  fact,  as  Lord  Mansfield  remarked,  [z) 
a  suit  for  specific  performance,  it  is  not  altogether  so  in  form. 

The  principle  which  measures  damages,  at  common  law,  is 
that  of  givipg  compensation  for  the  injury  sustained ;  —  a  com- 
pensation which  shall  put  the  injured  party  in  the  same  position 
in  which  he  would  have  stood  had  he  not  been  injured ;  [a)  the 
simplest  form  of  which  occurs  where  the  ground  of  the  action 
is  the  wrongful  non-payment  of  money  due,  and  the  damages 
consist  of  the  money,  with  interest,  for  the  whole  period  inter- 
vening between  the  refusal  and  the  judgment.  But  in  many 
instances  the  law  lessens  this  compensation,  leaving  upon  the 
injured  party  a  part  of  his  loss  ;  and  in  some,  increases  the  com- 
pensation, by  way  of  punishment,  to  the  wrongdoer. 

(z)  " Pecuniary  damages  upon  a  con-  (a)  " Damna,''   says   Lord    Coke,  "in 

tract  for  payment  of  money,  are,  from  the  the  common  law  hath  a  special  significa- 

nature  of  the  thing,  aspeciflcperformance."  tion  for  the  recompense  that  is  given  by 

Per  Lord  Mansfidd,  in  Eobinson  v.  Bland,  the  jury  to  the  plaintiff  or  demandant,  for 

2  Burr.  1077,  1086.     See  also.  Rudder  v.  the  wi'ong  the  defendant  hath  done  unto 

Price,   1   H.  Bl.    547,   554.    Per   Lord  him."     Co.  Litt.  257,  a. 
Loughborough. 
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»SECTION    II. 

OF    LIQUIDATED    DAMAGES. 

The  law  will  permit  parties  to  determine  by  an  agreement 
which  enters  into  the  contract,  what  shall  be  the  damages 
which  he  who  violates  the  contract  shall  pay  to  the  other ; 
but  it  does  not  always  sanction  or  enforce  the  bargain  they 
may  make  on  this  subject.  Damages  thus  agreed  upon  be- 
forehand, when  sanctioned  by  the  law,  are  called  liquidated 
damages.  Where  the  parties  make  this  agreement,  but  not 
in  such  wise  that  the  law  adopts  it,  then  the  damages  thus 
agreed  upon  are  a  penalty,  or  in  the  nature  of  a  penalty.  And 
the  question  whether  damages  agreed  upon  are  to  be  treated 
as  liquidated,  or  as  in  the  nature  of  a  penalty  and  therefore  re- 
duced to  the  actual  damage,  often  occurs,  and  is  not  always  of 
easy  or  obvious  solution. 

By  a  bond  with  conditions,  (an  ancient  and  somewhat  pecu- 
liar instrument,)  a  party,  (the  obligor,)  first  acknowledges  him- 
self bound  to  another  party,  (the  obligee,)  in  a  certain  sum  of 
money.  Then  follows  an  agreement,  in  the  form  of  a  condition, 
that  if  the  obligor  shall  do  a  certain  other  thing,which  may  or  may 
not  be  the  payment  of  other  money,  the  obligation  above  men- 
tioned shall  be  void.  It  is  obvious  that  the  primary  purpose  of 
the  instrument,  if  the  parties  are  honest,  is  that  the  thing  shall 
be  done  which  is  recited  in  the  condition.  And  the  secondary 
purpose  is,  that  if  that  thing  be  not  done,  the  money  for  which 
the  obligor  is  bound  shall  be  paid  by  way  of  compensation  to 
the  obligee,  and  by  way  of  punishment  to  the  obligor.  Hence 
its  name  of  penalty.  And,  as  in  fact,  the  obligee  always  took 
care  that  the  penalty  should  be  high  enough  to  give  him  full 
compensation,  and  operate  as  a  powerful  motive  upon  the  ob- 
ligor, it  happened  generally,  if  not  always,  that  the  penalty 
was  much  more  than  compensation  for  the  wrong  done  by  a 
breach  of  the  condition.  But  the  law  had  no  remedy  for  this; 
and  one  of  the  earlier  of  the  just  and  merciful  interpositions  of 
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the  courts  of  equity,  was  to  reduce  the  sum  mentioned  in  the 
penalty  to  the  actual  measure  of  the  injury  sustained,  so  *as  to 
make  it  full  compensation,  but  no  more,  (b)  The  propriety  and 
expediency  of  this  relief  were  so  obvious,  that  courts  of  law, 
aided  by  statutes,  soon  applied  it,  and  now,  both  in  England 
and  America,  this  is  constantly  done  by  the  courts  of  law.  (c) 
And  in  this  practice,  and  the  reasons  for  it,  we  may  find  prin- 
ciples which  aid  us  in  drawing  the  distinction  between  liqui- 
dated damages  and  a  penalty.  For  it  is  obvious  that  where 
parties  agree  upon  the  damages  to  be  paid  for  a  breach  of  con- 
tract, whatever  name  they  give  to  it,  they  do  substantially  the 
same  thing  which  is  done  by  a  bond  with  penalty.  And  there 
is  no  more  reason  why  the  courts  should  regard  the  agreement, 
if  it  opposes  reason  and  justice,  in  the  one  case  than  in  the 
other. 

One  rule,  therefore,  is  this :  that  the  action  of  the  court  shall 
not  be  defined  and  determined  by  the  terms  which  the  parties 
have  seen  fit  to  apply  to  the  sum  fixed  upon.  Though  they 
call  it  a  penalty,  or  give  to  it  no  name  at  all,  it  will  be  treated 
as  liquidated  damages,  that  is,  it  will  be  recognized  and  en- 
forced as  the  measure  of  damages,  if  from  the  nature  of  the 
agreement  and  the  surrounding  circumstances,  and  in  reason 
and  justice  it  ought  to  be.  (d)     And  although  they  call  it  liqui- 

(6)  Tit.  Bond  and  Penalty,  Eq.   Cas.  within  seven  miles  thereof,  under  a  penalty 

Abr.   91,   92;    Bertie  c/.  Falkland,  3  Ch.  0/500/."     It  was  held  that  the  500/.  was 

Cas.  135,  per  Lord  Somers.  not  a   penalty,   but  liquidated  damages. 

(c)  4  Anne,  c.  16,  ^  12,  13.  During  Coltman,  J.,  "said  :  "Although  the  word 
a  short  period  before  this  statute,  the  prac-  '  penalty,'  which  would  prima  facie  ox- 
tice  appears  to  have  been  this.  The  de-  elude  the  notion  of  stipulated  damages,  is 
fendant,  on  motion,  was  allowed  to  bring  used  here,  yet  we  must  look  at  the  nature 
the  whole  amount  of  the  penalty  into  of  the  agreement,  and  the  sun'ouuding 
court,  and  the  proceedings  were  thereupon  circumstances,  to  see  whether  the  parties 
stayed.  The  plaintiiF,  however,  received  intended  the  sum  mentioned  to  be  a  pen- 
only  the  amount  of  the  principal,  interest,  alty  or  stipulated  damages.  Considering 
and  costs,  and  if  this  did  not  equal  the  the  nature  of  the  agreement,  and  the 
amount  of  the  penalty,  the  defendant  was  difficulty  the  plaintiff  w^ould  be  under  in 
allowed  to  take  out  the  remainder.  Ii'e-  showing  what  specific  damage  he  had 
land's  case,  6  Mod.  101 ;  Gregg's  case,  2  sustained  from  the  defendant's  breach  of 
Salk.  596  ;  Anons.  6  Mod.  153.  The  court  it,  I  think  we  can  only  reasonably  con- 
said,  in  Burridge  v.  Eorteseue,  6  Mod.  60  :  strue  it  to  be  a  contract  for  stipulated  and 
"It  is  an  equitable  motion  to  be  relieved  ascertained  damages."  Chamberlain  v. 
against  the  penalty."  Bagley,  UN.  H.  234,  240,  per  Upham,  J.  ; 

(rf)  In  Sainteru.  Ferguson,  7  C.  B.  716,  Brewster  w.  Edgerly,  13  id.  275  ;  Mundy 

the  defendant  agreed  not  to  "practise  as  v.  Culver,  18  Barb.  336.     In  Cheddick  ;;. 

surgeon  or  apothecary,  at  Macclesfield,  or  Marsh,  1  N.  Jer.  463,  465,  Green,  C.  J., 
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dated  damages,  it  will  be  treated  as  a  penaltV)  if  from  a  *con- 
sideration  of  the  whole  contract  it  appears  that  the  parties  in- 
tended it  as  such,  (e)  or  if,  where  the  injury  is  certain,  the  sum 
fixed  upon  is  clearly  disproportionate  to  such  injury  and  the 


real  claim  which  grows  out  of  it. 


Among  the  principles  which  have  been  found  useful  in  deter- 


said  :  "If  upon  the  face  of  the  instrument 
it  be  doubtful  whether  the  contractinf;  par- 
ties intended  that  the  sum  specified  in  the 
agreement  should  he  a  penalty  or  liqui- 
dated dam:i;;es,  the  inclination  of  courts 
is  to  consider  the  contract  as  creating  a 
penalty  to  cover  the  damages  actually  sus- 
tained hy  a  breach  of  the  contract,  and 
not  liquidated  damages."  Bagley !'.  Ped- 
dle, 5  Sandf.  192;  Crisdee  !'.  Bolton,  3 
Car.  &  Payne,  240 ;  Tayloe  v.  Sandiford, 
7  AVheat.  i3 ;  Shutc  v.  Taylor,  5  Mete. 
61,  67,  per  Shaw,  C.  J. ;  Bairdt).  FoUiver, 
6  Humph.  186.    See  Lindsay  v.  Amesley, 

6  Ired.  186.  In  Smith  v.  "Dickenson,  3 
Bos.  &  Pul.  630,  the  court  expres.'ied 
themselves  clearly  of  opinion,  that  the 
word  "  penalty  "  being  used  in  the  agree- 
ment effectually  prevented  them  from  con- 
sidering the  sum  mentioned  as  liquidated 
damages.  The  bond,  in  Fletcher  v.  Dyehe, 
2  T.  R.  32,  used  the  words  "forfeit  and 
pat/;"  but  the  sum  mentioned  was  held 
as  liquidated  damages.  The  Supi-eme 
Court  of  the  U.  S.  in  Tayloe  v.  Sandiford, 

7  Wheat.  13,  say  this  case  is  clearly  dis- 
tinguishable from  a  case  where  the  word 
penalty  is  used  ;  also  per  C.  J.  MiusImII  : 
"In  general  a  sum  of  money  in  gross,  to 
be  paid  for  the  non-performance  of  an 
agreement,  is  considered  as  a  penalty,  the 
legal  operation  of  which  is  to  cover  the 
damages  which  the  party  in  whose  favor 
the  stipulation  is  made,  may  have  sus- 
tained from  the  breach  of  contract  by  the 
opposite  party.  It  will  not,  of  course,  be 
considered  as  liquidated  damages  ;  "and  it 
will  be  incumbent  on  the]iarty  who  claims 
them  a.s  sucli,  to  show  that  they  were  so 
considered  by  the  contracting  ]iarties. 
Much  stronger  is  the  inference  in  favor  of 
its  being  a  penalty,  when  it  is  expressly 
reserved  as  one.  The  ]iartics  themselves 
expressly  denominate  it  a  |)cnalty  ;  and  it 
would  require  very  strong  evidence  to  au- 
thorize the  court  to  say  that  their  own 
words  do  not  express  their  own  intention." 
But  in  Hodges  v.  King,  7  Mete.  583,  588, 
per  Hubbard,  J. :  "  The  bond  has  indeed 
a  condition,  but  that  is  matter  of  form, 

[430] 


and  cannot  turn  that  into  a  penalty, 
which,  but  for  the  form,  is  an  agreement 
to  pay  a  precise  sum,  under  certain  cir- 
cumstances." 

(e)  In  Davies  v.  Penton,  6  B.  &  C.  216, 
224,  Littledah,  J.,  said:  "Before  the 
8  &  9  W.  3,  the  whole  penalty  might  be 
recovered  at  law ;  and  the  party  against 
whom  it  was  recovered  was  driven  to  seek 
relief  in  a  court  of  equity.  The  statute 
only  contains  the  word  "penalty."  Since 
the  statute,  parties  in  framing  agreements, 
have  frequently  changed  that  word  for 
liquidated  damages ;  but  the  mere  alteration 
of  the  term  cannot  alter  the  nature  of  the 
thing ;  and  if  the  court  see,  upon  the 
whole  agreement,  that  the  parties  in- 
tended the  sum  to  be  a  penalty,  they 
ought  not  to  allow  one  party  to  deprive 
the  other  of  the  benefit  to  be  derived  from 
the  statute.  In  that  case  the  parties 
were  bound  "  in  the  penal  sum  of  500Z., 
to  be  recoverable  for  breach  of  the  said 
agreement,  in  any  court  or  courts  of  law, 
as  and  by  way  of  liquidated  damages." 
The  500L  was  held  to  be  a  penalty  and 
not  liquidated  dainaqes.  See  Hoag  v. 
McGinnis,  22  Wend.  163.  The  limita- 
tions of  this  jjrinciple  appear  to  be  well 
stated,  in  Price  v.  Green,  16  M.  &  W. 
346,  354.  The  defendant  was  bound  in 
the  sum  of  5,000/.  by  way  of  liquidated 
damages,  and  not  of  penalty,  not  to  cany 
on  his  trade  within  certain  limits.  It  was 
held  that  the  plaintiff  coitld  recover  the 
5,000?.  as  liquidated  damages.  Patteson, 
J.,  said  ;  "  Where  it  is  a  sum  named  in 
respect  of  the  breach  of  one  covenant  only, 
and  the  intention  of  the  parties  is  clear 
and  unequivocal,  the  courts  have  indeed 
held,  that,  in  some  cases,  the  words  '  liqui- 
dated damages  '  are  not  to  be  taken  ac- 
cording to  their  obvious  meaning ;  but 
those  cases  are  all  where  the  doing  or 
omitting  to  do  several  things  of  various 
degrees  of  importance  is  secured  by  the 
sum  named,  and,  notwithstanding  the  lan- 
guage used,  it  is  plain  from  the  whole  in- 
strument that  the  real  intention  was  dif- 
ferent.' 
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mining  this  last  question,  perhaps  the  two  most  important  and 
influential  are  these.  The  sum  agreed  upon  will  be  treated  as 
penalty,  unless,  first,  it  is  payable  for  an  injury  of  uncertain 
amount  and  extent;  and  second,  unless  it  be  payable  for  one 
breach  of  contract,  or  if  for  many,  unless  the  damages  to  arise 
from  each  of  them  are  of  uncertain  amount. 

The  first  rule  may  be  illustrated  by  a  promise  to  pay  one 
thousand  dollars  in  three  months,  with  an  agreement  that  if  the 
promisor  fails  in  this  payment  he  shall  pay  to  the  promisee  two 
thousand  dollars,  by  way  of  liquidated  damages.  Here  it  is  at 
once  obvious  and  certain  that  this  bargain  differs  in  no  respect 
but  that  of  form  from  a  bond  with  a  penalty  in  a  larger  sum, 
conditioned  to  pay  the  less ;  and  that  it  must  necessarily  be 
treated  in  the  same  way  ;  that  is,  the  penalty  must  be  reduced 
to  the  measure  of  the  actual  damages.  The  general  reason  of 
this  rule  is,  that  where  *the  injury  resulting  from  a  breach  of 
contract,  is  ascertainable  at  once  by  computation,  or  is  capable 
of  immediate  and  exact  measurement  by  other  means,  so  that 
the  parties  could  have  certainly  provided  for  exact  compensa- 
tion, if  the  sum  they  agree  upon  is  more  than  this,  it  may  be 
presumed  that  it  was  really  intended  as  a  penalty,  or  that  there 
was  oppression  on  the  one  side  and  weakness  or  inadvertence 
on  the  other  ;  or  if  not  these,  that  the  principle  was  disregarded, 
which,  alone,  the  law  recognizes  as  the  first  measure  of  dam- 
ages, that  is,  the  principle  of  compensation.  And  the  court 
will  do,  with  the  aid  of  a  jury,  what  the  parties  have  not  done  ; 
that  is,  they  will  apply  this  principle.  (/)     But  where,  among 

(/)  There  has  been  much  conflict  in  out  the  expressed  intention  of  tlie  parties, 
the  decisions  which  have  been  made  upon  ,  unless  one  of  the  two  rules  laid  down  in 
this  class  of  contracts.  While  some  of  the  text  is  found  to  apply.  The  first  rule 
the  courts  have  been  disposed  to  apply  to  which  appears  to  have  been  confined  to 
them  the  ordinary  rules  of  construction,  the  case  in  which  it  is  agreed  to  pay  a 
and  to  carry  out  the  intention  of  the  par-  larger  sum  of  money  as  liquidated  dam- 
ties,  as  expressed  in  the  instrument,  with-  ages,  on  a  failure  to  pay  a  smaller  sum  on 
out  regard  to  its  justice,  others  have  been  a  given  contingency,  was  laid  down  in 
inclined,  in  almost  all  cases,  to  regard  the  Orr  v.  Churchill,  1  II.  Bl.  227.  In  that 
sum  fixed  upon  as  a  penalty,  and  to  settle  case  a  high  rate  of  interest  was  to  be  paid 
themselves,  with  the  aid  of  a  jury,  the  "  by  way  of  penalty,"  upon  a  failure  to 
question  of  damages,  notwithstanding  the  pay  over  a  sum  of  money,  at  a  fixed  time, 
expressions  used  by  the  parties.  But  the  Lord  Loughhormgh  said :  "  Where  the 
law  appears  to  be  now  settled,  that  the  question  is  concerning  the  non-payment 
courts  will  apply  to  these  contracts  the  of  money,  in  circumstances  like  the  pres- 
ordinary  rules  of  construction,  and  carry  ent,  the  law,  having  by  positive  rules  fixed 
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all  the  'possibilities  of  injury  resulting  from  a  breach  of  con- 
tract, it  is  impossible  to  select  the  certain  or  probable  results,  or 


the  rate  of  interest,  has  bounded  the  meas- 
ure of  damages ;  otherwise  [he  law  might 
be  eluded  by  the  parties.  It  may  often, 
indeed,  happen,  that  the  damages  sus- 
tained by  the  party  contrai-ting,  l)y  the 
non-payment  of  money  at  the  time  agreed 
on,  may  by  the  particular  arrangement  of 
his  affairs,  be  greater  than  the  compensa- 
tion recoYcrcd  by  computing  the  interest ; 
but  where  money  has  a  real  rate  of  inter- 
est and  value,  the  other  party  is  not  to  be 
compelled  to  pay  more  than  the  law  has 
declared  to  be  such  rate  and  value."  Tlio 
same  rule  was  recognized  in  Astley  v. 
Weldon,  2  Bos.  &  Pull,  346,  354,  where 
Chambre,  J.,  said :  "  There  is  one  case  in 
which  the  sum  agreed  for  must  always  be 
considered  as  a  penalty  ;  and  that  is,  where 
the  payment  of  a  smaller  sum  is  secured 
by  a  larger."  Again,  in  Kemble  v.  Far- 
ren,  6  Bing.  141,  148,  Tindal,  C.  J.,  said: 
"  That  a  very  large  sum  should  become 
immediately  payable,  in  consequence  of 
the  non-payment  of  a  very  small  sum,  and 
that  the  former  should  not  be  considered 
as  a  penalty,  appears  to  be  a  contradiction 
in  terms ;  the  case  being  precisely  that  in 
which  courts  of  equity  have  always  re- 
lieved, and  against  which  courts  of  law 
have,  in  modern  times,  endeavored  to  re- 
lieve by  directing  juries  to  assess  the  real 
damages  sustained  by  a  breach  of  tiie 
agreement."  But  the  very  late  English 
authorities  have  shown  a  decided  inclina- 
tion to  disregard  this  rule,  and  to  carry 
out  the  intentions  of  the  parties  as  ex- 
pressed in  the  agreement.  See  Price  v. 
Green,  mijira,  n.  (e).  In  Galsworthy  !•. 
Strutt,  1  ]':xch.  659,  665,  Parke,  B.,  with 
Astley  V.  Weldon,  and  Kemble  v.  Parren 
before  him,  said  :  "  I  take  it  that  it  would 
be  competent  for  the  parties  to  make  a 
stipulation  for  the  payment  of  a  certain 
sum  on  the  non-perfoiTaance  of  a  covenant 
to  pay  a  smaller  sum ;  but  they  must  do 
so  in  express  terms  ;  and  if  that  be  done 
I  do  mil  see  how  the  courts  can  avoid 
giving  eU'eet  to  such  a  contract."  But  in 
this  country  the  rule,  as  stated  in  the  text 
and  in  tlie  earlier  cases,  appears  to  be 
generally  recognized.  In  Gray  !>.  Crosby, 
18  Johns,  219,  226,  Woodworth,  J.,  in  re- 
marking upon  a  case  where  a  party  cov- 
enanted on  a  certain  contingency  to  pay  a 
sum  of  money,  with  proviso  that  if  he  re- 
fused, he  was  then  to  pay  a  larger  sum  as 
liquidated  damages,   said :    "  Such   facts 
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constitute  no  right  to  recover  beyond  the 
money  actually  due.  Liquidated  damages 
are  not  applicable  to  such  a  ease.  If  they 
were,  they  might  afford  a  sure  protection 
for  usury,  and  countenance  oppression 
under  the  forms  of  law."  See  IBagley  v. 
Peddle,  5  Sandf.  192  ;  Williams  v.  Dakin, 

22  Wend.  211,  per  WaJ worth,  Ch. ;  Hoag 
V.  McGinnis,  id.  163  ;  Heard  v.  Bowers, 

23  Pick.  455,  462  ;  Sessions  v.  Eichmond, 
1  E.  I.  298,  303  ;  Plummer  v.  McKean,  2 
Ste^vart,  423.  But  see  Jordan  v.  Lewis, 
id.  426.  This  rule  has  also  received  the 
sanction  of  the  Superior  Court  of  New 
Hampshire,  although  that  couit  has  gen- 
erally been  decidedly  in  favor  of  applying 
the  ordinary  principles  of  construction  to 
agreements  for  the  liquidation  of  damages. 
Thus,  in  Mead  v.  Wheeler,  13  N.  H.  351, 
353,  Gilchrist,  J.,  said  :  "  It  is  settled  that 
when  there  is  an  agreement  to  pay  a  largo 
sum,  if  the  patty  fail  to  pay.  a  smaller 
sum,  the  agreement  to  pay  the  penalty 
cannot  be  enforced  beyond  the  amount 
of  legal  interest.  Although  in  fact  the 
creditor  may  suffer  the  most  serious  in- 
jury from  the  want  of  punctual  payment 
of  his  debt,  and  the  payment  of  principal 
and  interest  may  very  inadequately  com- 
pensate him  for  his  disappointment,  still 
the  payment  of  more  than  legal  interest 
cannot  be  enforced  under  the  denomina- 
tion of  a  penalty,  although,  if  the  agree- 
ment to  pay  a  penalty  be  in  accordance 
witli  the  general  usage  and  practice  of  a 
particular  trade,  it  has  been  held  that  it 
might  be  enforced,  even  if  it  should  ex- 
ceed the  legal  interest.  Floyer  c.  Ed- 
wards, Cowper,  112;  Ex  parte  Ayns- 
worth,  4  Ves.  678.  The  payment  of 
money  being  the  thing  to  be  done,  as 
money  is  the  only  measure  of  damages, 
no  closer  approximation  to  the  damages 
sustained  can  be  made,  than  to  estimate 
them  at  the  sum  agreed  to  be  paid,  and 
tlie  interest  thereon.  This  consideration, 
witli  the  necessity  of  enforcing  the  laws 
against  usury,  affords  perhaps  as  good  a 
reason  why  the  party  should  be  compelled 
to  pay  no  more  than  the  sum  specified, 
and  the  interest,  as  the  inequity  of  his 
pajqng  a  large  sum  for  the  omission  to 
pay  a  smaller  sum."  In  establishing  this 
rule  the  court  seem  to  have  been  influ- 
enced more  or  less  by  a  desire  to  prevent 
an  evasion  of  the  statutes  against  usury. 
But  as  it  is  settled  that  this  class  of  cases 
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to  define  them  *with  any  precision  by  reference  to  a  money 
standard,  here  the  parties  may  agree  beforehand  what  the  injury 
shall  be  valued  at,  or  what  shall  be  taken  for  a  compensation ; 
for  if  the  court  sets  it  aside,  it  can  only  do  what  it  may  be  sup- 
posed the  parties  had  a  right  to  do  and  have  done,  and  that  is, 
arrive  at  a  general  probability  by  a  consideration  of  all  the  cir- 
cumstances of  the  case.     Such  an  agreement,   therefore,   the 
court  will  not  set  aside,  unless  for  such  obvious  excess  and  dis- 
proportion to  all  rational  expectation  of  injury,  as  make  it  cer- 
tain that  the  principle  of  compensation  was  wholly  disregarded. 
The  second  rule  is  derived  from  similar  considerations.     Let 
us  suppose  a  contract  between  parties,  one  of  whom,  for  good 
consideration,  promises  to  the   other  to  do  several  things,  and 
then  it  is  agreed  that  the  promisor  shall  pay,  by  way  of  liqui- 
dated damages,   a  large  sum,  if  the  promisee  recover  against 
him  in  an  action  for  a  breach  of  this  contract.     It  must  be  sup- 
posed that  this  sum  is  intended  and  regarded  as  adequate  com- 
pensation for  a  breach  of  the  whole  contract;  for  it  is  all  that 
the  promisor  is  to  pay  if  he  breaks  the  whole.     It  would,  of 
course,  be  most  unjust  and  oppressive  to  require  of  him  to  pay 
this  whole  sum,  for  violating  any  one  of  the  least  important 
items   of  the  contract.     But  such  would  be  the   effect  if  the- 
words  of  the  parties  prevailed  over  the  justice  of  the  case.     The 
sum  to  be  paid  would,  therefore,  be  treated  as  a  penalty,  and 
reduced  accordingly,  unless  the  ageement  provided  that  it  should 
be  paid  only  when  the  whole  contract  was  broken,  or  so  much 
of  it  as  to  leave  the  remainder  of  no  value ;  or  unless  the  sum 
agreed  upon  was  broken  up  into  parts,  and  to  each  breach  of 
the  contract  its  appropriate  part  assigned  ;  and  the  sum  or  sums 
payable  came  in  other  respects  within   the  principles  of  liqui- 
dated damages,  (g-) 

does  not  come  within  these  statutes.   Cut-  of  several  things,  and  then  one  large  sum 

ler  V.  How,  8  Mass.   257  ;  Floyer  v.  Ed-  is  stated  at  the  end  to  be  paid  upon  breach 

wards,  Cowper,  112,  115,  per  Lord  J/ans-  of  performance,  that  must  be  considered  as 

Jield;  we  think  the  rule  may  more  safely  a  penalty."    The  subsequent  case  of  Reilly 

rest  upon  the  grounds  taken  in  the  tsxt,  v.  Jones,  1  Bing.  302,  has   been  thought 

than  upon  considerations  of  that  nature.  inconsistent  with  this  principle,  but  it  was 

(g)  In  Astley  w.  Weldon,2  Bos.  &Pull.  not  so  considered   by  the  court,  but  the 

346,  353,  Heath,  J.,  said :  "  Where  arti-  sum  mentio^ied  was  held  to  be  liquidated^ 

cles  contain  covenants  for  the  performance  damages,  because  it  was  so  called  by  the- 
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*  With  the  exception  of  these  rules  of  construction,  which  seem 
to  have  grown  out  of  the  peculiar  nature  of  this  class  *of  con- 


parties,  and  the  agreement  was  in  sub- 
stance for  the  performanee  of  one  tiling 
only.  See  Barton  v.  Glover,  Holt,  N.  P. 
43.  In  Kemble  v.  Tarren,  6  Bing.  141, 
the  aetion  ^^'as  assumpsit,  by  the  manager 
of  Covent  Garden  Theatre,  against  an 
actor  to  recover  liquidated  damages  for 
the  violation  of  an  engagement  to  perform. 
There  were  several  stipulations„of  various 
degrees  of  importance,  on  each  side,  "  some 
sounding  in  uncertain  damages,  others  relat- 
ing to  certain  pecuniary  payments  ;  and  the 
agreement  contained  a  clause,  that  if 
either  of  the  parties  should  neglect  or  re- 
fuse to  fulfil  the  said  enj;agement,  m-  any 
part  thercnf,  or  any  stipulation  therein  con- 
tained, such  party  should  pay  to  the  other 
the  sum  of  1,000/.,  to  which  sum  it  was 
thereby  agreed  that  the  damages  sustained 
by  any  such  omission,  neglect,  or  refusal 
should  amount ;  and  which  sum  was 
thereby  declared  by  the  said  parties  to  be 
liquidated  and  ascertained  damages,  and  not 
a  penalty  or  penal  sum,  or  in  the  nature 
thereof."  Notwithstanding  the  strong  ex- 
pressions used  by  the  parties,  the  sum 
was  held  to  be  a  penalty,  and  not  liqui- 
dated damages.  But  Tindal,  C.  J.,  said  : 
"  If  the  clansfe  had  been  limited  to  breaches 
which  were  of  an  uncertain  nature  and 
amount,  we  should  have  thought  it  would 
have  had  the  effect  of  ascertaining  the 
damages,  upon  any  such  breach,  at  1 ,000/. ; 
thus  restricting  the  application  of  the  gen- 
eral rule  cited  above,  from  Astley  v.  Wel- 
don,  to  cases  in  which  some  of  the  stipu- 
lations are  of  certain  nature  and  amount. 
This  decision  has  been  followed  in  Eng- 
land, in  Edwards  v.  Williams,  5  Taunt. 
247  ;  Crisdce  v.  Bolton,  3  Car.  &  Pavne, 
240,  243  ;  Boys  v.  Ancell,  5  Bing.  N."  C. 
390,  S.  C.  7  Scott,  304;  Street  o.  Rigbv, 
6  Vcs.  815;  Beckham!;.  Drake,  8  M.  & 
W.  846,  853 ;  Horner  r.  Flintoflr,  9  id. 
678 ;  Galsworthy  v.  Strutt,  1  Exch.  659  ^ 
Atkyns  v.  Kinnier,  4  Exch.  776.  The 
present  state  of  the  law  in  England?*™!/ 
be  gathered  from  the  following  reri!'  is 
of  Parke,  B.,  in  Atkyns  v.  Kinnier. 
"  The  rule  of  law,  as  laid  down  in  Kem- 
ble V.  Farren,  (which  I  cannot  help  think- 
'  ing  was  somewhat  stretched, )  was,  that 
although  the  parties  used  the  words  '  liqui- 
dated damages,'  yet,  when  the  context 
was  looked  at,  it  was  impossible  to  say 
that  they  intended  that  the  amount  named 
should  be  other  than  a  penalty,  inasmuch 
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as  the  agreement  contained  various  stipu- 
lations, some  of  which  were  capable  of 
being  measured  by  a  preci.-ic  sum,  and 
otliers  not ;  as,  for  instance,  the  pbiintift' 
was  to  pay  the  defendant  a  certain  weekly 
salary,  which  was  capable  of  being  strictly 
measured,  and  was  far  below  1,000/.; 
therefore,  upon  a  reasonable  construction 
of  the  covenant,  the  words  "  liquidated 
damages  "  were  to  be  rejected,  and  the 
amount  treated  as  a  penalty.  That  de- 
cision has  since  been  acted  upon  in  sev- 
eral cases,  and  I  do  not  mean  to  dispute 
its  authority.  Therefore,  if  a  party  agrees 
to  pay  1,000/.,  on  several  events,  all  of 
which  are  capable  of  accurate  valuation, 
the  sum  must  be  construed  as  a  penalty, 
and  not  as  liquidated  damages.  But  if 
there  be  a  contract,  consisting  of  one  or 
more  stipulations,  the  breach  of  which 
cannot  be  measured,  then  the  parties  must 
be  taken  to  have  meant  that  the  sum 
agreed  on  was  to  be  liquidated  damages 
and  not  a  penalty.  In  this  case  there  is 
no  pecuniary  stipulation  for  which  a  sum 
certain,  of  less  amount  than  1,000/.  is  to 
be  paid,  but  all  the  stipulations  are  of  un- 
certain value.  Possibly  this  may  have 
been  a  very  imprudent  contract  for  the  de- 
fendant to  make ;  but  with  that  we  have 
nothing  to  do.  Uiiou  the  true  consti-uc- 
tion  of  the  deed,  the  amount  is  payable  by 
way  of  liquidated  damages,  and  not  as 
penalty."  The  decision  of  Kemble  v.  Far- 
ren was  qitestioned  by  Gilchrist,  J.,  in 
Brewster  v.  Edgerly,  13  N.  H.  275,  278, 
but  it  has  been  generally  recognized  in 
this  country  as  sound  law.  Williams  v. 
Dakin,  17  "Wend.  447,  455;  S.  C.  22 
Wend.  201,212;  Niver  v.  Eossman,  18 
Barb.  50  ;  Jackson  v.  Baker,  2  Ed.  Ch. 
471 ;  Heard  v.  Bowers,  23  Pick.  455  ; 
Shute  V.  Taylor,  5  Mete.  61,  67,  per  Shaw, 
J. ;  Moore  v.  Platte  Co.,  8  Miss.  467  ; 
Gower  v.  Saltmarsh,  11  Miss.  271  ;  Car- 
penter V.  Lockhart,  1  Cart.  (Ind.)  434, 
443  ;  Bright  v.  Rowland,  3  How.  (Mis.) 
398,  413  ;  Chcddick  ;•.  Marsh,  1  New 
Jersey,  463  ;  Cun-y  v.  Larer,  7  Penn.  St. 
470.  In  the  late  cases  of  Beale  v.  Hayes, 
5  Sandf  640,  and  Bagloy  v.  Pcddie,  id. 
192,  this  question  has  deen  ably  discussed, 
and  tills  rule  established.  The  case  of 
Bealo  V.  Hayes  arose  out  of  a  theatrical 
engagement,  and  was  not  distinguishable 
in  its  material  facts  from  Kemble  v.  Far- 
ren,  supra,  which  the  court   followed  in 
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tracts,  courts  are  guided  by  the  intentions  of  the  parties  in  deter- 
mining whether  the  sum  contracted  to  be  paid  upon  the  non-per- 
formance of  a  covenant  is  to  be  considered  as  liquidated  dam- 
ages, to  be  enforced  according  to  the  terms  of  the  agreement, 
or  as  a  penalty  to  be  controlled  by  an  assessment  of  damages 
by  a  jury;  and  in  ascertaining  these  intentions  of  the  contract- 
ing parties,  the  ordinary  rules  of  construction  are  applied.  (A) 


deciding  the  case.  In  Bagley  v.  Peddie, 
the  defendants  were  bound  to  pay  "  three 
thousand  dollars,  liquidated  damages," 
in  case  A.,  one  of  the  defendants,  should 
refuse  to  continue  with,  or  serve  the  plain- 
tiff, or  should  violate  any  of  several  other 
covenants  contained  in  the  agreements. 
Some  of  the  covenants  were  clearly  "  cer- 
tain in  their  nature,  and  the  damages  for 
their  breach  could  be  readily  ascertained 
by  a  jury."  The  sum  was  held  to  be  a  pen- 
alty, iiandfard,  J.,  in  delivering  a  veiy 
able  opinion  said :  "  The  courts  have 
leaned  very  hard  in  favor  of  construing 
covenants  of  this  kind  to  be  in  the  nature 
of  penalties,  instead  of  damages,  fixed 
and  stipulated  between  the  parties;  and 
in  so  doing  have  established  certain  rules 
which  will  serve  to  guide  us  in  determin- 
ing this  case.  It  may,  perhaps,  be  justly 
said,  that  in  this  struggle  to  relieve  parties 
from  what,  on  a  diffcrci'.t  construction, 
would  be  most  improvident  and  absurd 
agreements,  the  courts  have  sometimes 
gone  very  far  towards  making  new  con- 
tracts for  them,  lomewhat  varied  from  the 
stipulations,  which,  under  other  circum- 
stances would  be  deduced  from  the  lan- 
guage they  used  ;  but  we  believe  no  com- 
mon law  court  has  yet  gone  so  for  as  to 
reduce  the  damages  conceded  to  have  been 
liquidated  and  stipulated  between  the  par- 
ties, to  such  an  amount  as  the  judges  deem 
reasonable,  which  is  the  course  in  countries 
where  the  civil  law  prevails.  Among  the 
principles  that  appear  to  be  well  estab- 
lished, are  these :  1 .  Where  it  is  doubtful 
o-n  the  face  of  the  instrument,  whether  the 
sura  mentioned  was  intended  to  be  stipu- 
lated damages,  or  a  penalty  to  cover  act- 
ual damages,  the  courts  hold  it  to  be  the 
latter.  2.  On  the  contrary,  where  the  lan- 
guajiic  used  is  clear  and  explicit,  to  that 
effect,  the  amount  is  to  be  deemed  liqui- 
dated damages,  however  extravagant  it 
mav  appear,  unless  the  instrument  be 
qualified  by  some  of  the  circumstances 
hereafter  mentioned.     3.  If  the  instrument 


provide  that  a  larger  sum  shall  be  paid, 
on  the  failure  of  the  party  to  pay  a  less 
sura,  in  the  manner  prescribed,  the  larger 
sum  is  a  penalty,  whatever  may  be  the 
language  used  in  describing  it.  4.  When 
the  covenant  is  for  the  peiformanee  of  a 
single  act,  or  several  acts,  or  the  abstain- 
ing from  doing  some  particular  act  or 
acts,  which  are  not  measurable  by  any 
exact  pecuniary  standard,  and  it  is  agreed 
that  the  party  covenanting  shall  pay  a 
stipulated  sum  as  damages  for  a  violation 
of  any  such  covenants,  that  sum  is  to  be 
deemed  liquidated  damages,  and  not  a 
penalty.  The  cases  of  Reilly  v,  Jones,  1 
Bing.  302 ;  Smith  v.  Smith,  4  Wend. 
468  ;  Knapp  v.  Maltbv,  13  id.  587  ;  and 
Dakin  i\  Williams,  17 "id.  447  ;  S.  C.  in 
eiTor,  22  id.  201,  were  of  this  class.  5. 
Where  the  agreement  secures  the  per- 
formance, or  omission,  of  various  acts, 
of  the  kind  mentioned  in  the  last  propo- 
sition, together  with  one  or  more  acts,  in 
respect  of  which  the  damages  on  a  breach 
of  the  covenant,  are  certain,  or  readily 
ascertainable  by  a  jury,  and  there  is  a  sum 
stipulated  as  damages,  to  be  paid  by  each 
party  to  the  other,  for  a  breach  of  any  one 
of  the  covenants,  such  sum  is  held  to  be  a 
penalty  merely." 

(h)  In  Perkins  v.  Lyman,  11  Mass.  76, 
81,  the  court  said  :  "  The  question  whether 
a  sum  of  money  mentioned  in  an  agree- 
ment shall  be  considered  as  a  penalty, 
and  so  subject  to  the  chancery  powers  of 
this  court,  or  as  damages  liquidated  by 
the  parties,  is  always  a  question  of  con- 
struction, on  which,  as  in  other  cases 
where  a  question  of  the  meaning  of  the 
parties  In  a  contract  provable  by  a  written 
instrument,  arises,  the  court  may  take 
some  aid  to  themselves  from  circum- 
stances extraneous  to  the  writing.  In 
order  to  determine  upon  the  words  used, 
there  may  be  an  inquiry  into  the  subject- 
matter  of  the  contract,  the  situation  of  the 
parties,  the  usages  to  which  they  may  be 
understood  to  refer,  as  well  as  other  facts 
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♦SECTION     III. 

OF    CIRCUMSTANCES    AVHICH   INCREASE    OR   LESSEN    DAMAGES. 

We  have  said  that  the  principle  of  compensation  is  that  which 
lies  at  the  foundation  of  the  common  law  measurement  of 
damages.  And  this  is  not  the  less  true,  although  there  are 
difficulties  in  the  application  of  this  principle,  and  exact  and 
adequate  compensation  is  seldom  the  result  of  a  lawsuit.  Thus, 
the  expenses  of  reaching  this  result,  as  counsel  fees  and  the  like, 
and  the  labor  and  anxiety  even  of  successful  litigation,  are  not 
often  compensated,  in  fact,  although  the  theory  of  the  law,  per- 
haps, includes  so  much  of  this  as  is  actual  labor  and  expense,  in 
the  costs  recovered,  [i)     In   some  "suits,  especially  in  those  for 


and  circumstances  of  their  conduct;  al- 
though their  words  are  to  be  taken  as 
proved  by  the  writing  exclusively."  The 
fact  that  tlio  amount  of  the  damnncs  is 
uncertain,  and  cannot  easily  be  determined 
by  a  jury,  inclines  the  courts  to  treat  the 
sum  fixed  upon  as  liquidated  damages, 
Sainter  u.  Ferguson,  7  C.  B.  716  ;  Tletcher 
V.  Dyche,  2  T.  K.  32  ;  Gammon  v.  Howe, 

14  Maine,  250  ;  Tingley  v.  Cutler,  7  Conn. 
291  ;  Mott  V.  Mott,  11  Barb.  127.  See 
Lowe  V.  Peers,  4  Burr.  2225  ;  Smith  v. 
Smith,  4  Wend.  468.  If  the  payment  of 
the  money  appears  to  have  been  intended 
only  to  secure  the  perfonnance  of  the 
main  object  of  the  agreement,  the  courts 
incline  to  hold  it  a  penalty.  Sloman  v. 
Walter,  1  Bro.  Ch.  418  ;  Graham  r.  Bick- 
ham,  4   Dallas,  149  ;  Merrill  v.  Merrill, 

15  Ma,ss.  488. 

(i)  In  the  theory  of  the  law  the  taxed 
costs  are  a  full  indemnity  for  the  expenses 
of  a  suit.  In  Doe  v.  Filjiter,  13  M.  &  W. 
47,  in  an  acliun  of  trespass  for  mesne 
profits,  the  question  was,  whether  the 
plaintiff  was  entitled  to  full  costs,  in  the 
action  of  ejectment,  as  between  attorney 
and  client,  or  whether  the  taxed  costs  were 
to  be  considered  as  a  full  indemnity.  The 
court  held  the  latter.  Alderson,  B.,  said  : 
"  The  taxed  costs  are  intended  to  be  a  full 
indemnity  to  the  plaintiff  for  his  expenses 
in  getting  back  the  land.  That  is  the 
principle ;  whether  it  be  fully  carried  out 
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in  practice,  is  another  matter.  The  ques- 
tion is,  what  is  to  be  the  criterion  liy 
which  the  costs  of  getting  back  land  are 
to  be  estimated  ?  A  plaintiff  in  ejectment 
is  in  the  same  situation  as  other  suitors, 
all  of  whom  sue  for  tlieir  rights,  and  ob- 
tain costs  as  an  indemnity ;  and  as  other 
plaintiffs  submit  to  have  their  costs  taxed, 
so  ought  a  plaintiff  in  ejectment.  If  the 
taxed  costs  are  not  a  full  indemnity,  they 
ought  to  be  made  so."  But  in  cases 
where  the  costs  are  not  taxed,  the  ]jlaintiff 
may  recover  his  full  expenses.  Grace  v. 
Morgan,  2  Bing.  N.  C.  534 ;  Doe  u.  Fil- 
liter,  supra,  per  Pollock,  C.  I?.  In  admi- 
ralty courts,  where  the  costs  are  at  the 
discretion  of  the  judge,  counsel  fees  and 
the  full  expenses  of  litigation  are  often 
allowed.  The  Amiable  Nancy,  3  Wheat. 
546;  The  Venus,  5  Wheat.  127;  The 
ApoUon,  9  id.  362;  Canter  v.  American 
and  Ocean  Ins.  Co.  3  Pet.  307.  And  in  the 
common  law  courts,  even  in  cases  where 
the  costs  are  taxed,  this  theory  has  not 
always  been  acted  upon.  In  actions  on 
covenants  of  warranty,  and  of  seizin  in  the 
sale  of  real  estate,  the  reasonable  expenses 
of  defending  a  previous  suit  for  tlic  re- 
coveiy  of  the  property,  consisting  of  coun- 
sel fees  and  the  like,  have  been  recovered. 
Staats  u.  Ten  Eyck,  3  Caines,  111  ; 
Pitcher  v.  Livingston,  4  Johns.  1  ;  Waldo 
V.  Long,  7  id.  173;  Sumner  v.  Williams, 
8  Mass.  162 ;  Swett  v.  Patrick,  3  Fair.  9  ; 
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the  infringement  of  patents,  the  magnitude  of  the  expense,  in 
proportion  to  the  sum  recoverable  in  the  suit  itself,  has  led  some 
courts  to  allow  juries  to  include  this  expense  in  their  verdicts  ; 
but  we  cannot  think  this  legal,  (j)  The  principle  of  compensa- 
tion has,  nevertheless,  great  power,  and  courts  how  seek  to 
apply  it  to  the  measurement  of  damages  even  more  than  for- 
merly. One  of  its  consequences  is,  that  the  plaintiff  can,  gener- 
ally, recover,  according  to  his  proof,  more  or  less  than  the  amount 
specified  in  his  declaration,  (k)  The  only  absolute  limitation 
being  the  amount  of  the  ad  damnum  which  cannot  be  *exceed- 
ed.  (/)  We  shall  recur  to  this  question,  of  including  expenses 
in  damages,  again. 


Hardy  v.  Nelson,  27  Maine,  525.  But 
see  LeffingweU  v.  Elliott,  10  Pick.  204 ; 
Kobinson  v.  Bakewell,  25  Penn.  St.  Rep. 
424.  So  the  expenses  of  defending  a 
prior  suit,  on  a  breach  of  an  implied  war- 
ranty of  title,  on  the  sale  of  personal 
property,  were  allowed  in  Kingsbury  v. 
Smith,  "l  3  N.  H.  109  ;  but  in  Armstrong 
V.  Percy,  5  Wend.  535,  the  court  refused 
to  allow  more  than  the  tax#d  costs.  See 
Blasdale  v.  Babcock,  1  Johns.  518  ;  Lewis 
V.  Peake,  7  Taunt.  153.  In  actions  on 
the  case  and  trespass,  juries  have  some- 
times been  allowed,  in  assessing  damages, 
to  take  into  consideration  counsel  fees  and 
other  reasonable  expenses  in  prosecuting 
the  suit.  Linsley  v.  Bushnell,  15  Conn. 
225,  VFoK'te,  J.,  dissenting ;  Noyes  u.  Ward, 
19  id.  250;  Marshall  v.  Betner,  17  Ala. 
832  ;  Whipple  v.  Cumberland  Manuf.  Co. 
2  Story,  661  ;  Thurston  v.  Martin,  5 
Mason,  497.  And  see  Ah  Thaie  v.  Quan 
Wan,  3  Cal.  216.  But  the  weight  of 
authority  appears  to  be  against  such 
allowance.  Barnard  v.  Poor,  21  Pick. 
378  ;  Lincoln  v.  S.  &  S.  R.  R.  Co.  23 
Wend.  425;  Good  v.  Mylin,  8  Ban-,  51, 
oveiTuling  Wilt  v.  Vickers,  8  Watts,  235, 
and  Rogers  «.  Fales,  5  Barr,  154,  159; 
Young  V.  Turner,  4  Blackf.  277.  The 
authority  of  Whipple  v.  Cumberland 
Manuf.  Co.,  and  Thurston  v.  Martin,  is 
overthrown  in  the  late  case  of  Day  v. 
Woodworth,  13  How.  XJ.  S.  363,where  Bar- 
nard V.  Poor,  and  Lincoln  v.  S.  &  S.  R.  R. 
Co.  were  approved,  and  what  appears 
to  be  the  true  rule  was  stated  by  Grier, 
J.,  who  after  asserting  that  vindictive  or 
exemplary  damages  may  be  given  in  cer- 
tain cases,  adds  :  "  It  is  true  that  damages, 
assessed  by  way  of  example,  may  thus 
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indirectly  compensate  the  plaintiff  for 
money  expended  in  counsel  fees  ;  but  the 
amount  of  these  fees  cannot  be  taken  as 
the  measure  of  punishment  or  a  necessary 
element  in  its  infliction." 

ij)  Counsel  fees  and  other  expenses 
were  allowed  in  Boston  Manuf.  Co.  v. 
Fiskc,  2  Mason,  120  ;  Pierson  v.  Eagle 
Screw  Co.  3  Story,  402 ;  Allen  v.  Blunt, 
2  W.  &  M.  121.  But  the  authority  of 
these  is  much  shaken,  if  not  overthrown, 
in  Stimpson  v.  The  Railroads,  1  Wallace, 
Jr.,  164,  and  by  a  dictum  in  Day  w.  Wood- 
worth,  13  How.  U.  S.  372,  where  Grirr, 
J.,  said:  "The  only  instance  in  which 
this  power  of  increasing  the  '  actual  dam- 
age '  is  given  by  statute,  is  in  the  Patent 
Laws  of  the  United  States.  But  there  it 
is  given  to  the  court  and  not  to  the  jmy. 
The  jury  must  find  the  '  actual  damages ' 
incurred  by  the  plaintiff  at  the  time  his 
suit  was  brought,  and  if,  in  the  opinion  of 
the  court,  the  defendant  has  not  acted  in 
good  faith,  or  has  been  stubbornly  litig- 
ious, or  has  caused  unnecessary  trouble 
and  expense  to  the  plaintiff,  the  court  may 
increase  the  amount  of  the  verdict,  to  the 
extent  of  trebling  it.  But  this  penalty 
cannot,  and  ought  not,  to  be  twice  in- 
flicted ;  first,  at  the  discretion  of  the  jury, 
and  again  at  the  discretion  of  the  court. 
The  expenses  of  the  defendant,  over  and 
above  the  taxed  costs,  are  usually  as  great 
as  those  of  the  plaintiff;  and  yet  neither, 
court  nor  jury  can  compensate  him,  if  the 
verdict  and  judgment  be  in  his  favor,  or 
amerce  the  plaintiff  pro  /also  claniore  be- 
yond taxed  costs." 

[k)  Hutchins  v.  Adams,  3  Greenl.  174, 
Gould's  Pleading,  Ch.,  4,  §  37. 

(I)  Hoblins  v.  Kimble,  1  Bulstrode,  49 ; 
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Another  effect  is,  that  circumstances  may  be  shown,  in  miti- 
gation, or  in  aggravation  of  the  damages,  which  did,  or  do,  in 
fact,  mitigate  or  aggravate  the  injury  ;  and,  as  we  think,  only 
these,  (m)  We  are  not  now  speaking  of  exemplary  or  vindictive 
damages.  And  in  cases  which  do  not  raise  this  question,  evi- 
dence of  the  defendant's  motives,  or  of  any  thing  which  affects 
only  the  moral  character  of  the  transaction,  ought  not  to  be 
admitted,  or  to  have  any  weight  with  the  jury.  The  intention, 
therefore,  is  not  an  element  in  the  case,  unless  it  belongs  di- 
rectly to  the  issue.  That  is,  the  intention  should  not  be  shown 
by  either  party,  to  increase  or  lessen  the  damages,  unless  a  bad 
purpose  is  one  of  the  allegations  of  the  plaintiff,  expressly,  or  by 
implication  of  the  law,  because  necessarily  involved  in  the  alle- 
gations. («)  Or,  perhaps,  unless  a  part  of  the  case  consists  of 
words  or  acts  which  are  harmless,  if  they  are  said  or  done  as 
the  manifestation  of  one  intention  or  feeling,  and  injurious  if  of 
another,  (o) 

Compensation  for  injuries  to  property,  or  for  a  breach  of  con- 
tract in  relation  to  property,  is  far  more*  easily  measured  by 
'money,  than  when  it  is  sought  for  an  injury  to  the  person  or 
reputation.  Nevertheless,  it  is  compensation  only  which  is  to 
:be  given  ;  and  the  jury  must  measure  this  as  well  as  they  can, 
taking  into  consideration  the  whole  injury  which  was  sustained, 
■and  all  its  parts;  as  suffering,  bodily  and  mentally,  loss  of  time, 
or  of  money,  or  of  labor,  and  the  many  mischiefs  which  ensue 
from  a  loss  of  reputation,  in  a  community  where  one  without  a 
•reputation  is  in  effect  an  outlaw.  , 

The  bodily  pain  resulting  from  an  injury  is  always  to  be  con- 
sidered in  estimating  damages,  (p)  But  mere  mental  'suffering 
seems,  in  the  cases,  to  be  generally  disregarded,  unless  the  injury 

Bac.  Abr.  tit.  Damages;  Curtiss  v.  Law-  (n)  As  in  actions  for  malicious  prose- 

rcnce,  17  Johns.  Ill;  Fish  t.  Dodge,  4  cution.     Jones  i\  Gwynn,  10  Mod.  148; 

Denio,311  ;  Fournier  w.  Tac-gott,  3  Scam.  Wiggin  v.  Coffin,  3  Story,  1. 

347;  Cameron  u.  Boyle,  2  Greene,  (Iowa)  (o)  Weatherston  v.  Hawkins    1  T  R 

154;  Palmer  v.   Eeynolds,  3   Cal.   396;  110;  Eogers  v.   Clifton,  3  Bos.  &  Pull. 

Day  V.  Berkshire  Woollen   Co.   1   Gray,  587.     See  Bromage  v.  Prosser  4  B   &  C 

420.  247. 

(m)  See  3  American  Jurist,  287,  where  {p)  Morse  v.  Auburn  &  S.  R.  R.  Co 

tliis  question  is  discussed  with  great  learn-  10  Barb.   621  ;   Beardsley   u.    Swann    4 

ing  and  ability,  by  Mr.  Justice  Metccdf.  McLean,  333.                                          ' 

[438] 


OH.  VII.] 


DAMAGES. 


•445 


be  wanton  and  malicious,  (q)  Where  a  contract  is  broken 
under  aggravating  circumstances,  these  may  sometimes  be  given 
in  evidence  to  increase  the  damages,  (r)  In  general,  however, 
the  intention  is  not  regarded  ;  for  it  seems  to  be  the  rule  of  the 
common  law,  that  a  man  suffers  the  same  injury  from  an  actual 
trespass,  whether  it  was  intentional  or  not ;  that  is,  the  same 
amount  of  what  the  law  calls  injury,  when  inquiring  what  shall 
be  compensated,  (s)  Hence  a  lunatic  has  been  held  liable  for 
the  injury  he  inflicted,  (t)  But,  in  such  a  case,  nothing  can 
enter  into  the  damages  which  savors  of  a  vindictive  or  exem- 
plary character,  (w)  If  circumstances  are  admitted  in  aggrava- 
tion of  damages  which  did  not  aggravate  the  injury,  a  wrong  is 
done.  But  there  are  cases  in  which  circumstances  may  be  ad- 
mitted, that  show  the  true  character  of  the  facts  which  constitute 
the  injury,  and  may  thus,  in  effect,  aggravate  the  damages, 
although  they  formed  no  part  of  the  injury  complained  of.  Thus 
in  *an  action  of  slander,  it  has  been  said  that  the  plaintiff"  may 
prove,  in  aggravation  of  damages,  other  words  than  those  he 


(g)  Flemington  v.  Smitliers,  2  C.  &  P. 
292;  Blake  v.  Midland  R.  Co.  10  Eng. 
Law  &  Eq.  437.  See  Morse  v.  Auburn 
&  S.  E.  R.  Co.  10  Barb.  621. 

(r)  In  Coppin  v.  Braithwaite,  8  Jur. 
875,  the  action  was  assumpsit  on  a  con- 
tract to  carry  the  plaintiff  in  a  ship  from 
London  to  Sheerncss.  It  was  alleged,  as 
a  breach,  that  the  defendants  by  their 
agents,  caused  the  plaintiff'  to  be  disem- 
barked at  an  intermediate  port,  in  a  scan- 
dalous and  disgraceful  manner,  and  used 
towards  him  contemptuous  and  insulting 
language.  It  was  held  that  these  aggra- 
vating circumstances  could  be  shown  to 
increase  the  damages.  Parke,  B.,  said  : 
"  With  respect  to  what  was  said  by  the 
captain,  at  the  time  of  turning  the  plaintiff' 
out  of  the  vessel,  I  think  it  was  properly- 
received.  There  can  be  no  doubt  that  the 
defendants  are  liable  for  every  thing  done 
in  breach  of  the  contract  by  the  captain, 
acting  as  their  servant.  The  breach  of 
contract  alleged  in  the  declaration,  is  the 
refusing  -to  carry  the  plaintiff'  in  the  ship, 
and  turning  him  out  of  it  in  a  contemptu- 
ous manner,  before  the  termination  of  the 
voyage.  The  turning  him  out  is  part  of 
the  breach,  and  the  mode  of  turning  him 
out  is  part  of  the  evidence  in  the  case.    A 


contract  is  broken,  and  it  is  quite  impos- 
sible to  exclude  from  the  view  of  the  jury 
the  circumstances  under  which  it  was 
broken.  Surely,  it  would  make  a  most 
material  diff'erence  if  the  contract  were 
broken  because  it  would  be  inconvenient 
to  carry  him  to  his  journey's  end,  and  if 
he  were  turned  out  under  circumstances 
of  aggravation.  Suppose,  instead  of  a 
man  landed  at  Gravesend  from  a  steam- 
boat, this  had  been  the  case  of  a  passenger 
in  a  ship  bound  to  the  West  Indies,  and 
that  he  were  put  ashore  on  a  desert  island, 
without  food,  or  exposed  to  the  burning 
sun  and  the  danger  of  wild  beasts,  or  even 
landed  among  savages  ;  would  not  evi- 
dence be  receivable  to  show  the  state  of 
the  island  where  he  was  left,  and  the  cir- 
cumstances attending  the  violation  of  the 
contract  ?  " 

(s)  3  American  Jurist,  391,  et  seq.; 
Lambert  v.  Bessey,  T.  Raymond,  421  ; 
James  v.  Campbell,  5  C.  &  P.  372 ;  Hay 
V.  The  Cohoes  Co.,  3  Barb.  Sup.  C.  42  ; 
M'Bribe  v.  M'Laughlin,  5  Watts,  376. 

(()  Morse  v.  -Crawford,  17  Vermont, 
499. 

(u)  Krom  v.  Schoonmaker,  3  Barb. 
647. 
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sets  forth  as  constituting  the  slander.  This  we  think  very 
doubtful,  in  point  of  law  and  of  right.  But  he  may  show  other 
words,  in  order  to  illustrate  and  make  apparent  the  meaning, 
character,  and  effect  of  the  words  which  he  alleges.  These 
other  words  may  inflict  other  and  further  injury,  but  must  not 
be  used  or  considered  by  the  jury  for  the  purpose  of  increasing 
the  damages  to  be  rendered  in  this  action,  because  damages  for 
those  very  words  may  be  recovered  in  an  action  founded  upon 
them.  It  seems  reasonable,  however,  that  a  jury  may  use  these 
other  words  in  explanation  of  those  declared  upon,  although  a 
distinct  action  may  be  brought  upon  them,  provided  they  are 
not  permitted  to  be  considered  as  increasing  the  injury  inflicted 
by  the  words  declared  on,  and  so  of  increasing  the  damages,  (v) 


(r)  There  is  much  diversity  in  the 
English  JSisi  Prius  decisions,  upon  the 
questions  arising  relative  to  the  introduc- 
tion of  other  words  tlian  those  for  which 
the  action  is  brought,  as  evidence  in  suits 
for  slander  or  libel.  The  subject  was  first 
thoroughly  considered  in  Westminster 
Hall,  in  the  late  case  of  Pcerson  v.  Le- 
maitrc,  5  ilan.  &  Gr.  700  ;  6  Scott,  N.  E. 
607,  where  the  Nisi  Frius  decisions  were 
cited  and  commented  on  by  counsel.  The 
action  was  for  libel,  and  tlie  communica- 
tion was  not  equivocal,  or  priitid  facie 
privih-god,  so  that  express  malice  need  be 
shown,  in  order  to  maintain  the  action. 
It  was  held  that  other  communications, 
containing  in  substance  a  repetition  of  the 
same  libellous  matter,  and  published  after 
the  suit  was  brought,  and  in  themselves 
actionable,  could  be  introduced  to  show 
that  the  defendant  was  actuated  by  malice 
in  fact.  D'rtdal,  C.  J.,  said  ;  "And  this 
ap]iears  to  us  to  be  the  correct  rule,  viz., 
that  cither  party  may,  with  a  view  to  the 
damages,  give  evidence  to  prove  or  dis- 
prove the  existence  of  a  malicious  motive 
in  the  mind  of  the  publisher  of.dcfamatory 
matter ;  but  that,  if  the  ci  idence  given  for 
that  pur]iose  estaijlishes  another  cause  of 
action,  tlie  jury  should  be  cautioned 
against  giving  any  damages  in  respect  of 
it.  And,  if  such  evidence  is  oifcrcd  mere- 
ly for  tlie  purpose  of  obtaining  damages 
for  such  subsequent  injury,  it  will  bo  prop- 
erly rejected.  .  .  Upon  principle, 
we  think  that  the  spirit  and  intention  of  the 
party  publishing  a  libel,  are  fit  to  be  con- 
sidered by  a  jury,  in  estunating  the  injury 
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done  to  the  plaintiff;  and  that  evidence 
tending  to  prove  it,  cannot  be  excluded, 
simply  because  it  may  disclose  another 
and  difterent  cause  of  action."  The  law 
does  not  appear  to  be  settled  in  this  coun- 
try. In  Thomas  v.  Croswell,  7  Johns. 
264,  and  Inman  v.  Foster,  8  Wend.  602, 
it  was  held,  in  the  first  case,  that  in  actions 
for  libel  the  plaintiff  may  give  in  evidence 
other  publications  which  are  not  libellous ; 
and,  in  the  second  case,  that  in  actions  for 
verbal  slander,  the  plaintiif  may  prove 
other  slanderous  words,  where  the  statute 
of  limitations  has  run  as  to  those  words. 
And  in  Root  r.  Lowndes,  6  Hill,  518,  in 
a  case  where  malice  was  implied  by  law, 
the  court  held  that  the  repetition  of  the 
same  words  should  be  received,  but  would 
not  allow  the  plaintiflF  to  prove  any  words 
wdiicli  might  be  the  subject  of  another 
action.  See  Keenholts  v.  J3ecker,  3  Denio, 
346  ;  Kendall  v.  Stone,  2  Sandf.  Sup.  269. 
In  BodweU  v.  Swan,  3  Pick.  376,  it  was 
held  that  a  repetition  of  the  words  for 
which  the  action  was  brought,  or  the  ut- 
tering of  words  of  similar  import,'  might 
be  given  in  evidence,  to  show  that  the 
first  uttering  of  the  words  was  malicious. 
But  the  court  also  declared  that  they 
could  go  no  further,  and  that  they  could 
not  permit  a  distinct  calumny,  uttered  by 
the  defendant,  to  be  given  in  evidence  to 
prove  his  malice  in  speaking  the  words  for 
which  the  action  was  brought.  See  AVat- 
son  ».  Moore,  2  Cush.  133.  In  Wallis  v. 
Mease,  3  Binnoy,  546,  it  was  held  that 
other  words  than  those  in  the  declaration 
could  be  introduced  to  show  malice,  but 
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•SECTION    IV. 

OF   EXEMPLARY  'AND   VINDICTIVE   DAMAGES. 

Whetlier  damages  may  be  vindictive  or  exemplary,  in  the 
strict  sense  of  these  words,  that  is,  whether  in  actions  ex  delicto, 
(to  which  it  is  generally  admitted  that  exemplary  damages 
must  be  confined,)  {w)  after  a  jury  have  gone  to  the  full  length 
of  adequate  compensation  for  the  whole  injury  sustained  by 
the  plaintiff,  the  law  authorizes  them  to  begin  anew,  and  add 
to  these  damages  something  more  by  way  of  punishment  to  the 
defendant,  is  a  grave  and  difficult  question,  and  high  authorities 
stand  ranged  upon  the  affirmative  and  negative.  On  the  one 
hand,  it  is  said  that  there  is  nothing  punitive  in  the  nature  of 
civil  actions,  and  that  if  any  thing  of  the  kind  enters  into  them, 
it  is  an  error  or  an  abuse  which  does  the  great  mischief  of  con- 
founding two  perfectly  distinct  jurisdictions.  If  one  man  sues 
for  an  injury,  it  should  not  enter  into  his  compensation  that  the 
wrong  done  was  of  bad  example  and  injurious  effect  to  others  ; 
for  if  so  others  who  are  injured  can  sue  also ;  and  if  beyond  the 
injury  which  can  be  reached  thus,  there  lies  a  mass  of  general 
wrong  which  no  one  man  can  take  hold  of,  let  the  State  come 
with  its  criminal  process.  But  if  these  two  things  are  mingled, 
then  the  civil  process  for  remedy  and  compensation  loses  its  just 
measure,  and  the  criminal  process  is  either  not  applied  or  is 
made  inefficient,  by  the  fact  that  its  work  is  done,  however  im- 
perfectly, elsewhere. 

On  the  other  hand  it  was  distinctly  asserted,  so  long  ago  as 
by  Lord  Camden,  that,  "  damages  are  designed  not  only  *as  a 
satisfaction  to  the  injured  person,  but  as  a  punishment  to  the 

that  the  damages  must  be  given  for  those  though  they  might  be  given  to  show  mal- 

words   only  for  which  the    action    was  ice.     See  Burson  v.  Edwards,  1   Smith, 

brought.     See  Kean  w.  M'Lauglilin,  2  S.  (Ind.)   7;  Kigden  v.   Wolcott,  6   Gill  & 

&  R.  469.     In  Schoonover  v.  Eowe,  7  Johns.   413 ;  Wagner .  v.   Holbrunner,   7 

Blackf.  202,  it  was  held  that  a  repetition  Gill,  296. 

of  the  same  words  since  the  commence-         (w)  See  Coppin  v.  Braithwaite,  8  Jurist, 

ment  of  the  suit  could  not  be  taken  into  875,  cited  supra,  n.  (r). 
consideration  in  assessing  damages,  al- 
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guilty."  (x)  And  as  all  law  should  have  for  its  constant  end 
the  prevention  of  wrong,  the  principle  of  punishment  may  well 
be  mingled  with  that  of  compensation,  in  order  to  effect  this 
purpose.  And  on  this  subject  authorities  are  so  numerous,  so 
various,  and  so  strong,  that  it  must  be  conceded  as  a  nearly 
established  rale  of  law,  that  in  certain  cases,  as  in  actions  for 
libel,  slander,  assault  and  battery,  false  imprisonment,  ntalicious 
prosecution,  seduction,  and  the  like,  the  jury  may  give  some 
damages  for  the  purpose  of  punishment,  which  on  other  grounds 
they  would  not  give,  (y) 

In  regard  to  the  ailthorities,  it  may  be  confessed  that  by  far 
the  greater  part  are  obiter,  and  some  of  them  quite  uncalled  for; 
and  that  of  some  of  those  which  would  have  most  weight,  the 
meaning  is  qualified  and  explained  by  other  expressions  used, 
or  greatly  restrained  by  the  facts  of  the  case.  Moreover,  in 
nearly  all  cases  in  which  there  is  such  malice  as  will  allow  the 
giving  of  exemplary  damages,  there  is  some  insult  or  injury  to 
the  feelings  for  which  the  damages  cannot  be  assessed  by  any 
definite  rule.  Hence  it  may  be  difficult  to  show,  in  any  par- 
ticular case,  that  damages  have  been  allowed  beyond  the 
amount  of  the  pecuniary  loss  and  the  injury  to  the  person  and 
to  the  feelings,  unless  we  rely  upon  the  precise  words  used  in 
the  instructions  of  the  court.  But  with  all  allowance,  there  re- 
main positive  adjudications,  and  distinct  and  emphatic  asser- 
tions, which  go  very  far  indeed  to  establish  the  lawfulness,  in 
certain  cases,  of  vindictive  damages. 

We  cannot  believe  that  it  was  ever  a  principle  of  the  ancient 
and  genuine  common  law,  that  damages  should  be  punishment, 
or  that  the  civil  remedy  for  a  wrong  done  should  be  punitive  to 
the  wrongdoer  as  well  as  compensative  to  the  sufferer.  Dam- 
ages were  not,  originally,  at  least,  designed  *for  any  such  purpose. 
But  it  may  still  be  a  question  whether  the  introduction  of  this 


(x)  5    Campbell's   Lives   of  the  Lord  note,  by  Mr.  Grcenleaf :  and  on  the  other 

Chancellors.  side,  in  the  Law  Reporter  for  June,  1847, 

{y)  This  question  has  been  ably  arjrued  and  in  Sedgwick  on  the  Measure  of  Dam- 
on tlie  side  against  allowing  exemplary  ages,  by  Mr.  Sedgwick.  The  two  articles 
damages,  in  3  Am.  Jurist,  287,  by  Hon.  in  the  Law  Reporter  are  also  published  in 
Theron  Metcalf,  and  in  the  Law  Reporter  the  Appendix  to  the  second  edition  of 
for  April,  '47,  and  in  2  Greenl.  Ev.  §  253,  Sedgwick  on  the  Measure  of  Damages. 
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principle,  to  a  certain  extent,  and  in  certain  cases,  may  not  rest 
on  good  reasons,  as  well  as  good  authorities.  The  common 
law  is  not  perfect,  nor  so  unwise  as  to  call  itself  perfect.  It  has 
its  civil  process  for  compensation,  and  its  criminal  process  for 
punishment,  and  it  wisely  demands  that  these  should  be  kept 
distinct.  But  it  might  not  be  wise  to  insist  that  the  work  of 
punishment  should  not  be  done  at  all,  or  should  be  done  very 
imperfectly,  because  the  proper  criminal  process  is  unequal  to 
the  requirements  of  some  cases,  although  this  work  can  be  well 
and  adequately  done  by  the  civil  process  in  precisely  these 
cases.  There  are  many  wrongs,  "pessirfii  exempli"  of  which 
the  interest  of  the  community  demands  the  prevention,  but 
which  criminal  process  cannot  reach  at  all,  or  cannot  punish 
with  any  adequacy.  The  crime  of  seduction,  sometimes  worse 
in  the  character  which  it  indicates,  and  in  the  injury  which  it 
inflicts,  than  murder,  is  one  which  criminal  law  cannot  touch ; 
and  very  many  cases  where  a  very  great  injury  is  compounded 
of  elements  which  the  criminal  law  if  it  does  not  ignore  does 
not  profess  to  regard  as  important,  illustrate  the  occasional  in- 
sufficiency of  this  branch  of  law.  What  good  reason  is  there 
why  what  it  cannot  do,  although  it  ought  to  be  done,  should  not 
be  done  for  it,  by  a  collateral  branch  of  the  law  ?  In  the  action 
for  seduction,  which  must  be  brought  for  loss  of  service,  or  for  a 
trespass  quare  clausum,  laying  the  seduction  only  as  an  incident, 
the  law  first  requires  that  the  service,  or  the  trespass,  should  be 
proved;  but  when  this  formal  requirement  is  proved,  it  is  for- 
gotten, and  the  damages  are  measured  by  a  totally  different 
standard.  It  may  be  said,  that  here  only  the  substantial  g-raua- 
men  is  made  the  measure  of  compensation,  instead  of  the  formal 
gravamen.  But  it  seems  to  be  ruled  in  modern  times,  that 
when,  in  such  a  case,  or  at  least  in  an  action  for  breach  of 
promise  of  marriage,  a  defendant  defends  himself  by  impeach- 
ing the  character  of  the  woman,  which  he  may  do,  if  he  makes 
this  a  distinct  point  of  his  defence  and  then  fails  in  the  proof  of 
it  on  the  trial,  the  jury  may  consider  this  attempt  as  good  cause 
for  sweUing  the  damages.  Such  ruling  recommends  itself  to 
our  *moral  feelings,  and  to  a  sense  of  right  and  justice  ;  but  it 
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would  be  very  difficult  to  maintain  it  as  a  rule  of  law,  on  any 
other  than  the  punitive  principle,  (yy) 

It  is  unfortunate  that  the  word  "  vindictive"  has  been  used 
as  descriptive  of  these  damages  ;  "  exemplary  "  is  much  better. 
For,  on  the  whole,  we  are  satisfied  that  the  courts  of  this  coun- 
try generally  permit  a  jury  to  give,  in  certain  cases,  damages 
which  exceed  the  measure  of  legal  compensation,  and  are  justi- 
fied by  the  principle  that  one  found  guilty  of  so  great  an  of- 
fence should  be  made  an  example  of,  in  order  to  deter  others 
from  the  like  wrong-doing,  [z)  In  New  Hampshire,  (a)  Con- 
necticut, [b)  New  York,  (c)  Pennsylvania,  {d)  Alabama,  (e)  and 
Louisiana,  (/)  this  has  been  distinctly  asserted,  and  the  Su- 
preme Court  of  the  United  States  has  positively  and  em- 
phatically   recognized    "  exemplary    damages "    as   lawful,  {g) 


(yy)  See  vol.  1,  p.  551,  note,  (I). 

(z)  There  are  numerous  English  cases 
in  whicli  it  has  been  held  that  juries  may- 
give  exemplary  damages  ;  —  as  in  tres- 
pass for  assault  and  imprisonment  under 
a  general  warrant  issued  by  the  Secretary 
of  State,  Huckle  v.  Money,  2  Wils.  205  ; 
—  in  trespass  qaare  dausum  /regit  for  en- 
tering the  plaintiff's  land,  tiring  at  game, 
and  using  intemperate  language.  Merest 
y.  Harvey,  5  Taunt.  442 ;  —  in  trespass 
quare  dausum  /regit  for  entering  the  plain- 
tiff's close,  and  poisoning  the  plaintiff's 
poultry.  Sears  !'.  Lyons,  2  Stark.  317  ;  — 
in  trespass  for  debauching  the  plaintiff's 
daughter,  TuUidge  v.  Wade,  3  Wils.  18. 
In  Doe  V.  Filliter,  13  M.  &  W.  47,  it  was 
said ;  "  In  actions  for  malicious  injuries, 
juries  have  been  allowed  to  give  vindic- 
tive damages  and  to  take  all  the  circum- 
stances into  consideration."  In  Brewer 
V.  Dew,  11  M.  &  W.  625,  it  was  held 
that  vindictive  damages  might  be  given 
in  an  action  of  trespass,  for  seizing  the 
plaintiff's  goods  under  a  false  and  un- 
founded claim,  whereby  he  was  prejudiced 
in  his  business,  and  believed  by  his  cus- 
tomers to  he  insolvent,  and  certain  lodgers 
left  his  house. 

(a)  Sinclair  v.  Tarbox,  2  N.  H.  135  ; 
■\Vhipple  0.  Walpole,  10  id.  130. 

(b)  Linsley  v.  Bushnell,  15  Conn.  225  ; 
Huntley  V.  Bacon,  15  id.  273. 

(c)  I'illotson  V.  Cheetham,  3  Johns. 
56  ;  Woert  v.  Jenkins,  14  id.  352;  liing 
V.  Root,  4  Wend.  113,  139;  Brizsee  v. 
Maybee,  21  Wend.  144,  where  exemplary 
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damages  were  allowed  in  an  action  of 
replevin;  Tifft  v.  Culver,  3  Hill,  180; 
Kendall  v.  Stone,  2  Sandf.  269.  See 
able  argument  of  counsel  in  Kendall  v. 
Stone,  1  Seldcn,  14. 

{d)  Sommer  v.  Wilt,  4  Serg.  &  R.  19  ; 
M'Bride  v.  M'Laughlin,  5  Watts,  375; 
Phillips  V.  Lawrence,  6  W.  &  S.  154; 
Amer  v.  Lougstreth,  10  Penn.  St.  148. 

(e)  Donnell  v.  Jones,  13  Ala.  N.  S. 
490,  502  ;  Ivey  ;).  McQueen,  17  id.  408  ; 
Mitchell  V.  Billingsley,  17  id.  391. 

(/)  Nelson  v.  Morgan,  2  Martin,  (La.) 
256  ;  Gaulden  i.  McPhaul,  4  La.  Ann. 
79.  Exemplary  damages  are  also  al- 
lowed in  Kentucky ;  Jennings  v.  Maddox, 
8  B.  Mon.  430;— in  Illinois,  Grable  r. 
Margrave,  3  Scam.  372 ;  McNamara  v. 
King,  2  Oilman,  432; — in  North  Caro- 
lina, Wylie  V.  Smitherman,  8  Iredell, 
236  ;  Gilreath  y.  Allen,  10  Iredell,  67;  — 
in  South  Carolina,  Spikes  v.  English,  4 
Strobhart,  34  ;  —  in  Delaware,  Steamboat 
Co.  V.  Whilldin,  4  Harrington,  228 ;  Jef- 
ferson II.  Adams,  id.  321  ;  Cummins  v. 
Spruance,  id.  315;  —  in  Missouri,  Mil- 
bum  V.  Beach,  4  Missouri,  104. 

(g)  In  Day  v.  Woodwoith,  13  Howard, 
363,  the  action  was  trespass  for  pulling 
down  a  mill-dam.  Grier,  J.,  in  deliver- 
ing the  opinion  of  the  court,  said  :  "  It  is 
a  well-established  principle  of  the  com- 
mon law,  that  in  actions  of  trespass,  and 
all  actions  upon  the  case  for  torts,  a  jury 
may  inflict  what  are  called  exemplary, 
punitive,  or  vindictive  damages  upon  a 
defendant,  having  in  view  the  enoi-mity  of 
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And  we  are  not  aware  of  any  authoritative  *and  direct  judicial 
decision,  which  declares  that  such  damages  are  never  lawful. 
But,  at  the  same  time,  we  think  there  is  a  growing  caution  as 
to  the  application  of  this  rule,  and,  perhaps,  a  tendency  to  re- 
strict it  to  cases  in  which  the  direct  criminal  process  fails  wholly 
or  in  a  good  degree,  and  not  to  allow  it  to  justify  an  excessive 
and  unreasonable  enlargement  of  damages,  (h) 


his  offence,  rather  than  the  measure  of 
compensation  to  the  plaintiff.  We  are 
aware  tliat  the  propriety  of  this  doctrine 
has  heen  questioned  by  some  writers  ;  hut 
if  repeated  judicial  decisions  for  more 
than  a  century  are  to  be  received  as  the 
best  exposition  of  wliat  the  law  is,  the 
question  will  not  admit  of  argument.  By 
the  common,  as  well  as  by  statute  law, 
men  are  often  punished  for  aggravated 
misconduct,  or  lawless  acts,  by  means  of 
a  civil  action,  and  the  damages  inflicted 
by  way  of  penalty  or  punishment,  given 
to  the  party  injured.  In  many  civil  ac- 
tions, such  as  libel,  slander,  seductibn,  etc., 
the  wrong  done  to  the  plaintiff  is  incapa- 
ble of  being  measured  by  a  money  stand- 
ard ;  and  the  damages  assessed  depend  on 
the  circumstances,  showing  the  degree  of 
moral  turpitude  or  atrocity  of  the  defend- 
ant's conduct,  and  may  properly  be  term- 
ed exemplary,  or  vindictive,  rather  than 
compensatory.  In  actions  of  trespass, 
where  the  injury  has  been  wanton  and 
malicious,  or  gross  and  outrageous,  courts 
permit  the  juries  to  add  to  the  measured 
compensation  of  the  plaintiff,  which  he 
would  have  been  entitled  to  recover  had 
the  injury  been  inflicted  without  design  or 
intention,  something  further,  by  way  of 
punishment  or  example,  which  has  some- 
times been  called  '  smart  money.'  This 
has  been  always  left  to  the  discretion  of 
the  jury,  as  the  degree  q£  punishment  to 
be  thus  inflicted  must  d^end  on  the  pe- 
culiar cu-cumstances  of  each  case."  See 
also,  Conard  v.  Pacific  Ins.  Co.  6  Peters, 
262;  Walker  v.  Smith,  1  Wash.  C.  C. 
152 ;  Boston  Manuf  Co.  v.  Fiske,  2  Ma- 
son, 120 ;  Stimpson  v.  The  Kailroads, 
1  Wallace,  jr.  164;  Ralston  v.  The  State 
Rights,  1  Crabbe,  (Dist.  Ct.  Penn.)  22. 

(A)  In  Austin  v.  Wilson,  4  Cush.  273, 
it  was  held  that  exemplary  damages  could 
not  be  recovered  in  an  action  for  an  in- 
jury which  is  also  punishable  by  indict- 
ment. Metcalf,  J.,  in  delivering  the  opin- 
ion of  the  court  said :  "  Whether  exem- 
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plary,  vindictive,  or  punitive  damages,  — 
that  is,  damages  beyond  a  compensation, 
or  satisfaction  for  the  plaintiff's  injury,  — 
can  ever  be  legally  awarded,  as  an  exam- 
ple to  deter  others  from  committing  a 
similai'  injury,  as  a  punishment  of  the  de- 
fendant for  his  malignity  or  wanton  viola- 
tion of  social  duty,  in  committing  the 
injury  which  is  the  subject  of  the  suit,  is 
a  question  upon  which  we  are  not  now  re- 
quired or  disposed  to  express  an  opinion. 
The  argument  and  the  authorities  on  both 
sides  of  this  question  are  to  be  found  in 
2  Grecnleiif  on  Ev.  tit.  Damages,  and 
Sedgwick  on  Damages,  39,  et  seq.  If 
such  damages  ai'e  ever  recoverable,  we 
are  clearly  of  opinion  tliat  tliey  cannot  be 
recovered  in  an  action  for  an  injury  which 
is  also  punishable  by  indictment,  as  libel, 
and  assault  and  battci-y.  If  they  could  be, 
the' defendant  might  be  punished  twice  for 
the  same  act.  We  decide  tfee  present 
case  on  this  single  ground.  See  Tborley 
V.  Lord  Kerry,  4  Taunt.  355 ;  Whitney  v.. 
Hitchcock,  4  Denio,  461;  Taylor  v.  Car- 
penter, 2  Woodb.  &  Min.  1,  22."  But 
in  Cook  V.  Ellis,  6  Hill,  466 ;  Jefferson  v- 
Adams,  4  Harrington,  321,  vindictive 
damages  were  allowed,  although  the  de- 
fendants had  been  indicted  and  fined  for 
the  same  injury.  See  Jacks  v.  Bell,  3 
Car.  and  Payne,  316.  In  Whitney  u. 
Hitchcock,  4  Denio,  461,  it  was  held  that 
in  trespass  for  assault  and  batteiy  upon 
the  child  or  servant  of  the  plaintiff,  the 
measure  of  damages  is  the  actual  loss 
which  the  plaintiff  has  sustained ;  and 
exemplary  damages  cannot  be  given, 
though  the  assault  be  of  an  indecent  char- 
acter, upon  a  female,  and  under  circum- 
stances of  great  aggravation.  The  court 
said  :  "  The  present  suit  is  brought  far 
the  loss  of  the  services  of  his  servant, 
which  the  plaintiff  says  he  has  sustained 
in  consequence  of  the  injury  which  the 
defendant  has  infheted  upon  her.  This 
he  is  entitled  to  recover ;  and  if  sickness 
had  followed,  he  could  have  claimed  to. 
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*There  is,  however,  a  difficulty,  as  well  as  a  great  difference 
among  the  courts,  in  their  practice  in  relation  to  verdicts  which 
are  alleged  to  be  excessive.  In  those  cases  in  which  compen- 
sative damages  may  be  ascertained  within  narrow  limits,  by 
computation,  it  is  easy  to  say  when  these  limits  are  certainly 
exceeded.  And  generally,  in  these  cases,  and  in  actions  upon 
contract  or  on  tort  when  no  actual  bad  motive  is  relied  upon, 
it  is  for  the  court  to  direct  the  jury  in  what  way,  or  by  what 
rule  or  measure,  they  should  assess  the  damages.  But  there 
are  cases  which  seem  to  justify  the  remark  sometimes  made  in 
them  by  the  courts,  that  there  is  no  rule  by  which  the  damages 
can  be  measured,  and  they  must  be  left  to  the  discretion  of  the 
jury,  (i)     And  in  such  'cases  a  verdict  ^Vould  not  be  disturbed 


be  reimbursed  for  the  expenses  attending 
sach  sickness ;  but  we  all  think  that  he 
cannot  recover  Ijeyond  his  actual  loss. 
The  young  female  can  herself  maintain 
an  action,  in  which  her  damages  may  be 
assessed  according  to  the  i"ule  laid  down 
at  the  trial ;  and  if  the  father  could  like- 
mse  recover  them  in  this  case,  they  could 
be  twice  claimed  in  civil  actions,  and  the 
defendant  would  also  be  liable  to  indict- 
ment. The  action  for  seduction  is  pecu- 
liar, and  would*  seem  to  form  an  excep- 
tion to  th«  rule,  that  actual  damages  only 
can  be  recovered,  where  the  action  is  for 
loss  of  service  consequential  upon  a  direct 
injury  ;  but  there  the  party  directly  in- 
jured cannot  sustain  an  action,  and  the 
rule  of  damages  has  always  been  consid- 
ered as  founded  upon  special  reasons  only 
applicable  to  that  case."  In  Kippey  v. 
Miller,  1 1  Iredell,  247,  it  was  held,  under 
a  statute  enacting  that  all  actions  of  tres- 
pass and  trespass  on  the  case  shall  sur- 
vive, when  they  arc  not  merely  ^nndictive  ; 
that  in  an  action  against  the  representa- 
tives of  one  deceased,  who  had  committed 
a  trespass  upon  the  property  of  the  plain- 
tiff, the  plaintiif  cannot,  no  matter  how- 
ever aggravated  the  trespass  may  have 
been,  recover  vindictive  damages.  In 
Amer  II.  Longstreth,  10  Penn.  St.  145,  it 
was  held,  in  an  amicable  action  of  tres- 
pass instituted  to  try  the  rights  of  the  par- 
ties, tliat  tlic  damages  must  be  measured 
by  the  actual  injury,  although  there  might 
have  been  a  wanton  invasion  of  the  jjlain- 
tiff's  rights.  In  Singleton  v.  Kennedy, 
9  B.  Mon.  222,  it  was  held  that  in  an 
action  on  the  case  for  fraud,  in  the  sale 
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of  personal  property,  the  jury  were  not 
authorized  to  assess  vindictive  damages. 
But  see  Spikes  v.  English,  4  Strobh.  34. 
In- Barnard  v.  Poor,  21  Pick.  378,  it  was 
held,  in  an  action  on  the  case  against  the 
defend'ant,  for  carelessly  and  negligently 
setting  fire  on  his  own  land,  whereby  the 
plaintiff's  property  on  adjoining  land  was 
destroyed,  that  it  was  not  material  whether 
the  proof  established  gross  negligence  or 
only  want  of  ordinary  care,  for  in  either 
case  the  plaintiffs  would  be  entitled  to  re- 
cover in  damages  the  actual  amount  of 
loss  sustained,  and  no  more,  in  the  form 
of  vindictive  damages  or  otherwise.  But 
in  Whipple  v.  Walpole,  10  N.  H.  130,  it 
was  held  that  in  cases  of  gross  negligence 
exemplary  damages  miglit  be  recovered. 

(t)  In  Berry  v.  Vreclund,  1  N.  J.  183, 
Green,  C.  J,,  in  delivering  the  opinion  of 
the  court  in  an  action  of  trespass  fpiare 
chiusiim  /regit,  said  :  "  The  court,  in  ac- 
tions of  trespass,  especially  for  personal 
torts,  when  damages  can  be  gauged  by  no 
fixed  standard^ut  necessarily  rest  in  the 
soimd  discretion  of  the  jury,  interferes 
with  a  verdict  on  the  mere  ground  of  ex- 
cessive damages,  with  reluctance,  and 
never  except  in  a  clear  case.  But  when 
the  plaintiff  complains  of  no  injury  to  his 
person  or  his  feelings ;  where  no  malice 
is  shown  ;  where  no  right  is  involved  be- . 
yond  a  mere  question  of  property ;  where 
there  is  a  clear  standard  for  a  measure  of 
damages,  and  no  difficulty  in  applying  it ; 
the  measure  of  damages  is  a  question  of 
law,  and  is  necessarily  under  the  control 
of  the  court."  See  also,  Leland  v.  Stone, 
10  Mass.  462,  per  Jackson,  J.  ;  FaiTand  v. 
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for  excess,  unless  it  indicated  wilful  perversity,  or  blinding 
prejudice  or  passion,  or  an  entire  misapprehension  of  the  merits 
of  the  case  and  the  duty  of  a  jury,  (j) 

From  all  injuries  the  law  implies  that  damages  are  sustained. 
If  the  injury  be  nothing  more  than  the  invasion  of  a  legal  right, 
the  law,  usually  at  least,  implies  nothing  more  than  nominal 
damages,  for  these  suffice  to  determine  the  question  of  right, 
and  more  will  not  be  given  unless  actual  injury  be  shown. 
But  the  actual  injuries  need  not  always  be  set  forth  in  the 
declaration.  If  the  injury  be  one  from  which  actual  loss,  suf- 
fering, or  mischief  must  necessarily/  ensue,  this  t^ie  law  will 
generally  infer,  and  it  need  not  be  specifically  alleged.  But 
that  which  occurs  directly,  yet  not  necessarily  and  as  a  certain 
or  inevitable  consequence,  should,  as  a  general  rule,  *be  spe- 
cifically stated,  and  then,  being  proved,  damages  may  be 
founded  upon  it.  (k)     Thus,  if  one  who  owes  money  refuses 


Bouchell,  Harper  (So.  Car.),  87;  Alder 
V.  Keighley,  15  M.  &  W.  117  ;  Walker  v. 
Smith,  1 'Wash.  C.  C.  152;  Wylio  v. 
Smithorman,  8  Iredell,  236 ;  Common- 
wealth V,  Session.?  of  Noifdlk,  5  Mass. 
437,  per  Parsons,  C.  J. 

(j)  Hueklc  V.  Money,  2  Wils.  205  ; 
Sharp  r.  Brice,  2  W.  Bl.  942  ;  Williams 
V.  Cun-ie,  1  C.  B.  841  ;  Cook  v.  Hill,  3 
Sandf.  331 ;  Woodruff  v.  Richardson,  20 
Conn.  238.  In  Huckle  v.  Money,  2  Wil?. 
20C,  Pratt,  C.  J.,  said:  "The  law  has 
not  laid  down  what  shall  be  the  measure 
of  damages  in  actions  of  tort ;  the  measure 
is  vague  and  uncertain,  depending  upon 
a  vast  variety  of  causes,  facts,  and  circum- 
stances ;  torts  or  injuries  which  may  be 
done  by  one  man  to  another  are  infinite  ; 
in  cases  of  criminal  conversation,  battery, 
imprisonment,  slander,  malicious  prose- 
cutions, etc.,  the  state,  degree,  quality, 
trade,  or  profession  of  the  party  injured, 
as  well  as  of  the  person  who  did  the  injury, 
must  be,  and  generally  are  considered  by 
the  jury  in  giving  damages  ;  the  few  cases 
to  be  found  in  the  books  of  new  trials  for 
torts,  show  that  courts  of  justice  have 
most   commonly  set  their  faces   against 

them It  is  very  dangerous  for  the 

judges  to  intermeddle  in  damages  for 
tarts ;  it  must  be  a  glaring  case  indeed  of 
outrageous  damages  in  a  tort,  and  which 
all  mankind  at  first  blush  must  think  so, 
to  induce  a  court  to  grant  a  new  trial  for 


excessive  damages."  The  same  rule  is 
acted  upon  by  the  courts  in  actions  for 
breach  of  promise  to  many.  Clark  v. 
Pendleton,  20  Conn.  495 ;  Perkins  v. 
Hersey,  1  E.  I.  495.  But  in  all  those 
cases,  new  trials  are  granted  if  the  dam- 
ages are  clearly  excessive.  Chambers 
V.  Eobinson,  2  Strange,  691  ;  Price  v. 
Severn,  7  Bing.  316  ;  Boyd  v.  Brown, 
17  Pick.   453;   McConnell  v.  Hampton, 

12  Johns.  234;  Wiggins  v.  Coffin,  3 
Story,  1 ;  Collins  v.  The  A.  &  S.  R.  E. 
Co.  12  Barb.  492 ;  Diblin  v.  Murphy, 
3  Sandf.  19.  In  Sharp  v.  Brice,  2  W. 
Bl.  942,  De  Grey,  C.  J.,  said  :  "  It  has 
never  been  laid  down  that  the  court  vrill 
nbt  grant  a  new  trial  for  excessive  dam- 
ages in  any  case  of  tort.  It  was  held  so 
long  ago  as  in  Comb.  357,  that  the  jury 
have  not  a  despotic  power  in  such  actions. 
The  utmost  that  can  be  said  is,  and  veiy 
truly,  that  the  same  rule  does  not  prevail 
upon  questions  of  tort,  as  of  contract.  In 
contract  the  measure  of  damages  is  gen- 
erally matter  of  account,  and  the  dam- 
ages given  may  be  demonstrated  to  be 
right  or  wrong.  Bat  in,  torts  a  greater 
latitude  is  allowed  to  the  jui-y,  and  the 
damages  must  be  excessive  and  outra- 
geous to  require  or  warrant  a  new  trial." 

(k)  1  Chitty's  PI.  332;  Stevens  t'. 
Lyford,  7  N.  H.  360;  Furiong  v.  Pol- 
leys,  30  Maine,  491  ;  Bedell  v.  Powell, 

13  Barb.  183.     In  Vanderslice  u.  Newton, 
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to  pay  it,  the  creditor  may  sue  and  declare  himself  damaged, 
without  specifying  iu  what  way,  because  the  law  understands 
that  when  one  cannot  get  money  which  is  due  to  him,  he  must 
sustain  loss.  So,  if  in  slander,  the  words  charge  an  indictable 
offence,  or  a  contagious  disease,  or  impute  insolvency  to  a  mer- 
chant, or  make  any  other  imputation  which,  if  believed,  must 
tend  to  exclude  a  man  from  society,  subject  him  to  punish- 
ment as  a  criminal,  or  interfere  with  his  lawful  occupation, 
the  plaintiff  need  not  here  say  in  what  way  he  is  damaged, 
for  the  law  asserts  that  such  slander  as  this  must  be  inju- 
rious. (/)  But  if  the  words  charged  are  of  other  matters,  and 
the  defamation  may  or  may  not  have  been  injurious,  the  plain- 
tiff must  now  set  forth  specifically  the  damages  he  has  sus- 
tained, and  either  prove  them  as  alleged,  specifically,  or  prove 
facts  from  which  the  jury  may  infer  them,  (w)  These  dam- 
ages are  called  special  damages.  They  are  such  consequences 
of  the  injury  as  are  both  actual  and  natural,  but  not  necessary. 


4  Comst.  130,  the  action  was  for  a  Ijrcach 
of  a  contract  to  tow  the  plaintiff's  boat. 
Euggles,  J,,  in  delivering  the  opinion  of 
the  court  said:  "With  respect  to  tlic 
damau'cs,  the  general  rule  in  questions  of 
tliis  nature  is,  that  the  plaintiff  is  entitled 
to  recover,  as  a  recompense  for  liis  injury, 
all  the  damages  whicli  are  the  natural  and 
proximate  C()nsc([ucncc  of  tlic  act  com- 
plained of.  (iGrccul.  Ev.  4  256.)  Those 
which  nn'ijisarihj  result  from  the  injury 
are  termed  general  damages,  and  may  he 
shown  under  the  general  allegation  of 
dama;;es,  at  the  end  of  the  declaration. 
But  such  damages  as  are  the  natural,  al- 
though not  the  necessary  result  of  the  in- 
jury, arc  termed  special  damages,  and 
must  be  stated  in  the  declaration,  to  pre- 
vent a  surprise  u]Hin  the  defendiint ;  and 
being  so  stated  may  be  recovered." 

(/)  Bacon's  Abr.  tit.  Slander,  (B.); 
1  Stark,  on  Slander,  10.  Sec  Whitte- 
more  r.  Cutter,  1  Gall.  429,  per  Story, 
3. ;  Swan  v.  Tappan,  5  Cush.  104. 


(m)  Bacon's  Abr.  tit.  Slander,  (C). 
In  Beach  i .  Eanney,  2  Hill,  309,  it  was 
held  that  such  damages  must  be  pecuniary, 
and  that  proof  of  mere  mental  or  bodily 
suffering,  loss  of  society,  or  of  the  good 
opinion  of  neighbors,  would  not  be  sufH- 
cient.  But  it  has  been  held,  that  a  refu- 
sal to  receive  the  plaintiff  as  a  visitor,  on 
account  of  the  slander,  was  sufficient  evi- 
dence to  support  an  allegation  of  special 
damage.  Moore  w.  Meagher,  1  Taunt.  39 ; 
Williams  v.  Hill,  19  Wend.  305.  So, 
wliere  the  plaintiff'  was  refused  civil  treat- 
ment at  a  public-house  ;  Olmsted  v.  Mil- 
ler, 1  Wend.  506.  In  Bradt  c.  Towsley, 
13  Wend.  253,  the  plaintiff  having  been 
called  it  jjrostitutc,  brought  her  action  of 
slander,  alleging  as  special  damage,  loss 
of  health,  and  a  consequent  derangement 
of  business ;  the  defendant  demurred,  and 
there  was  judgment  on  the  demurrer  for 
the  plaintiff.  See  also,  Hartley  u.  Her- 
ring, 8  T.  R.  130. 
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*SECTION    V. 

OF   DIRECT,    OR  REMOTE,   CONSEQUENCES. 

Damages  will  not,  in  general,  be  given  for  the  consequences 
of  wrong  doing,  which  are  not  the  natural  consequences,  be- 
cause it  is  only  for  them  that  the  defendant  is  held  liable. 
Thus,  if  he  has  beaten  the  plaintiff,  he  must  compensate  for  all 
the  evils  which  naturally  flow  from  the  beating,  whatever  they 
may  be;  but  if  a  slight  bruise  has  been  so  ill-treated  by  a  sur- 
geon, that  extensive  inflammation  and  gangrene  have  super- 
vened and  a  limb  is  lost,  the  defendant  is  not  answerable  for 
this.  Nor,  on  the  same  principle,  ought  he  to  be  held  respon- 
sible if  the  same  consequences  follow  from  a  slight  bruise,  by 
reason  of  the  peculiarly  unhealthy  condition  of  the  plaintiff",  if 
the  defendant  had  no  means  of  knowing  this.  Still,  it  is  some- 
times difficult  to  draw  the  line  between  what  are  and  what  are 
not  the  natural  consequences  of  an  injury.  Always,  however, 
if  the  consequences  of  the  act  complained  of  have  been  in- 
creased and  exaggerated  by  the  act,  or  the  omission  to  act,  of 
the  plaintiff",  this  addition  must  be  carefully  discriminated  from 
those  natural  consequences  of  the  act  of  the  defendant,  for 
which  alone  he  is  responsible.  If  the  plaintiff"  chooses  to  make 
his  loss  greater  than  it  need  have  been,  he  cannot  thereby  make 
his  claim  on  the  defendant  any  greater,  (w) 

*It  is  an  ancient  and  universal  rule,  resting  upon  obvious  rea- 

(n)  Miller  V.  Mariner's  Church,  7  Greenl.  the  party  injured  might  easily  have  avoid- 

51 ;  Walker  v.  Ellis,  1  Sneed,  515  ;^avis  ed  by  his  own  act.    Suppose  a  man  should 

V.  Fish,  1  Greene  (Iowa),  406 ;  Dorwin  enter  his  neighbor's  field  unlawfully,  and 

V.   Potter,    5   Denio,  306.     In  Loker  v.  leave  the  gate  open;  if  before  the  owner 

Damon,  17  Pick.  284,  the  action  was  tres-  knows  it,  cattle  enter  and  destroy  the  crop, 

pass  for  removing  a  few  rods  of  fence,  and  the  trespasser  is  responsible.     But  if  the 

it  was  held  that  the  proper  measure   of  owner  sees  the  gate  open  and  passes  it 

damages  was  the  cost  of  repau-ing  it,  and  frequently,  and  wilfully,  and  obstinately ; 

not  the  injury  to  the  crop  of  the  subse-  or  through  gross  negligence,  leaves  it  open 

quent  year,  arising  from  the  defect  in  the  all  summer,  and  cattle  get  in,  it  is  his  own 

fence,  it  appearing  that  such  defect  was  folly.     So  if  one  throw  a  stone  and  break 

known  to  the  plaintiff.    Shaw,  C.  J.,  said:  awindow,thecostofrepairing  thewindow, 

"  In  assessing  damages,  the  direct  and  im-  is  the  ordinary  measure  of  damage.     But 

mediate  consequences  of  the  injurious  act  if  the  owner  suifers  the  window  to  remain 

are  to  be  regarded,  and  not  remote,  specu-  without  repairing  a  great  length  of  time 

lative,  and  contingent  consequences,  which  after  notice  of  the  fapt,  and  his  furniture, 

38*  [ 449  j 


456*  THE   LAW   OF   CONTRACTS.  [PART   H. 

son  and  justice,  that  a  wrongdoer  shall  be  held  responsible  only 
for  the  proximate,  and  not  for  the  remote  consequences  of  his 
actions.  One  does  not  pay  money  which  is  due ;  the  creditor, 
in  his  reliance  on  this  payment,  has  made  no  other  arrange- 
ments ;  he  is  therefore  unable  to  meet  an  engagement  of  his 
own  ;  his  credit  suffers,,  his  insolvency  ensues,  and  he  is  ruined. 
All  this  is  distinctly  traceable  to  the  non-payment  of  his  debt 
by  the  defendant;  yet  he  shall  be  held  liable  onl^  for  its 
amount  and  interest;  causa  proxwia,  non  remota,  spectatur ;  and 
the  proximate  cause  of  the  plaintiff's  insolvency  was  his  non- 
payment of  the  debt  he  himself  owed.  The  cause  of  this  cause 
was  the  defendant's  failure  to  pay  his  debt.  But  this  was  a  re- 
mote cause,  being  thrown  back  by  the  interposition  of  the 
proximate  cause,  (o)  In  such  a  case  as  this  the  reason  of  the 
rule  is  plain  enough.  If  every  one  were  answerable  for  all  the 
consequences  of  all  his  acts,  no  one  could  tell  what  were  his 
liabilities  at  any  moment.  The  utmost  caution  would  not  pre- 
vent one  who  sustained  any  social  relations  from  endangering 
all  his  property  every  day.  And  as  very  few  causes  continue 
to  operate  long  without  being  combined  and  complicated  with 
others,  it  would  soon  become  impossible  to  say  which  of  the 
many  persons  who  may  have  contributed  to  a  distant  result 
should  be  held  responsible  for  it,  or  in  what  proportions  all 
should  be  held. 

We  must  then  stop  somewhere ;  but  the  question  where  we 
shall  stop  is  sometimes  one  of  great  uncertainty.  Not  only  is 
there  no  definite  rule,  or  clear  and  precise  principle  given  by 
which  we  may  measure  the  nearness  or  remoteness  of  effect  in 
this  respect ;  but  the  highest  judicial  authorities  are  so  directly 
.antagonistic,  that  they  scarcely  seem  as  guides  to  lead  us  to  a 
conclusion.     For  example,  the  Court  *of  King's  Bench,  and  the 

or  picturci,  or  other  valuable  articles,  sus-  upon  himself.     Fraser  r.  Berkelev,  7  C. 

tain  damage,  or  the  rain  beats  in  and  rots  &  P.   621;  Watts   v.  Fraser,  7  id.   369; 

,tho  window,  this  diimagc  would  be  too  re-  Calcraft  v.  Harborough,  4  C.  &  P.  499. 

mote."     But  see   lleancy   !•,    Heeney,  2  But  the  provocation  must  have  been  so 

Denio,  625;  Green  r.  Mann,  11   Illinois,  recept  as  to  induce  a  presumption  that  the 

.613.     So  in  actions  for  personal  injuries,  injury  was  inflicted  under  the  influence  of 

evidence   is  admissible   in   mitigation  of  it.     Lee  u.  Woolsey,  19  Johns.  319. 
.damages,  to  show  that  the  plaintiflf  pro-         (o)  Archer  v.  Williams,  2  C.  &  K.  26. 
(Toked  the  injury,  or  otherwise  brought  it 
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Supreme  Court  of  the  United  States  decide  this  qaestion  as  it 
is  presented  to  them  in  circumstances  of  almost  exact  similarity, 
in  precisely  opposite  ways,  (p)  We  have  been  disposed  to 
think  that  there  is  a  principle,  derivable  on  the  one  hand  from 
the' general  reason  and  justice  of  the  question,  and,  on  the  other 
hand,  applicable  as  a  test,  in  many  cases,  and,  perhaps,  useful, 
if  not  decisive  in  all.  It  is  that  every  defendant  shall  be  held 
liable  for  all  of  these  consequences  which  might  have  been  fore- 
seen and  expected  as  the  results  of  his  conduct,  but  not  for 
those  which  he  could  not  have  foreseen,  and  was  therefore  under 
-no  moral  obligation  to  take  into  his  consideration,  (q)  There 
seems  little  reason  to  object  to  this  rule  in  cases  where  the  act 
complained  of  was  voluntary  and  intentional.  And  if  it  be 
said  that  where  the  act  is  wholly  involuntary,  as  where  the  de- 
fendant's ship  runs  down  another  at  anchor,  in  a  dark  night, 
ttiere  is  no  reason  for  asking  what  consequences  he  should  have 
expected,  when  he  bad  not  indeed  the  least  thought  of  doing 
the  thing  itself,  it  may  be  answered  that  even  here  it  will  gener- 
ally be  found,  that  the  consequences  which  at  the  time  would 
have  been  foreseen,  by  a  person  of  intelligence  and  deliberate 
observation,  are  just  those  which  are  so  far  the  direct,  immedi- 


(jo)  An  insured  ressel,  having  sunk  an-  352,  and  Matthews  u.  Tlie  Howard  Ins. 

other  vessel,  by  accijiental  collision,  was  Co.  1  Kern.  9. 

sentenced  by  a  foreign  Admiralty  Court         (q)  Greenland  v.  Chaplin,  5  Exch.243. 

(acting  on  a  peculiar  local  law),  to  pay  In  Rigby  v.    Hewitt,   5   Exch.  240,   an 

one  half  the  value  of  the  lost  vessel.     It  action  on  the  case  was  brought  for  an  in- 

was  held,  in  Peters  v.  The  Warren  Ins.  jury  to  the  plaintiff,  from  the  negligent 

Co.,  3  Sumner,  389,  S.  C.  14  Peters,  99,  driving  of  the  defendant's  omnibus.    Pol- 

that  a  peril  of  the  sea  was  the  proximate  lock,  C.  B.,  in  giiing  the  opinion  of  the 

cause  of  the  loss  of  the  sum  thus  paid,  court,  said  :  "I  am  disposed  not  quite  to 

and  that  the  insurers  were  liable  for  it.  acquiesce  to  the  full  extent  in  the  proposi- 

The  very  same  point  arose  about  the  same  tion,  that  a  person  is  responsible  for  all 

time  in  the  Court  of  King's  Bench,  and  the   possible    consequences   of  his  negli- 

received  a  directly  opposite  adjudication,  gence.      I  wish  to  guard  against  laying 

De  Vaux  v.  Salvador,  4  Ad.  &  Ellis,  420.  down  the  propositiQ|>  so  universally  ;  but 

And  on  this  question  we  cannot  but  pre-  of  this  I  am  quite  clear,  that  every  person 

fer  the  reasons  and  conclusions  of  the  Eng-  who  does  a  wrong,  is  at  least  responsible 

lish  court.     The  maxim,  causa  proxlma,  for  all  the  mischievous  consequences  that 

turn  remota,  spectatur,  may  be  applied  with  may   reasonably   be   expected   to   result, 

more  strictness  to  contracts  of  insurance,  under  ordinary  circumstances,  from  such 

than  in  questions  respecting  damages,  but  misconduct."     This   rule  appears  where 

the  difficulty  and  uncertainty  in  its  appli-  contracts  are  broken,   without  fraud   or 

cation  are  equally  great   in   both  cases,  malice.     Pothier  on  Obligations,  (by  Ev- 

The  authority  of  Peters  v.  Warren  Ins.  ans,)   Part  1,  c.  2,  art.  Ill,  p.  90.      See 

Co.  is  much  lessened  by  the  later  cases  Williams  v.  Barton,  13  La.  410. 
of  Gen.  M.  Ins.  Co.  v.  Sherwood,  14  How. 
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ate,  and  natural  effects  of  the  act,  that  the  doer  of  the  act 
"ought,  on  the  general  principles  of  common  justice,  to  be  held 
responsible  for  them.  But  it  is  difficult,  and  perhaps  impos- 
sible, to  lay  down  a  definite  rule,  which  shall  have,  in  all  cases, 
practical  value  or  efficacy  in  determining  for  what  conse- 
quences of  an  injury  a  wrongdoer  is  to  be  held  responsible,  (r) 


{/■)  In  Harrison  j'.  Berkley,  1  Strobh. 
548,  Wardlaiv,  J.,  said  ;  "  Every  incident 
will,  when  carefully  examined,  be  found 
to  bo  the  result  of  combined  causes,  and 
to  be  itself  one  of  various  causes  which 
produce  other  events.  Accident  or  design 
may  disturb  the  ordinary  action  of  causes, 
and  produce  unlooked  for  results.  It  is 
easy  to  imagine  some  act  of  trivial  mis- 
conduct or  sli;j;ht  negligence,  which  shall 
do  no  direct  harm,  but  set  in  motion  some 
second  agent  that  sliall  move  a  third,  and 
so  on  until  the  most  disastrous  conse- 
quences shall  ensue.  Tlie  first  wrong- 
doer, unfortunate  rather  than  seriously 
blamal)le,  cannot  bo  made  answerable  for 
all  these  consequences.  He  shall  not  an- 
swer for  tliosc  which  the  party  grieved  has 
contributed  by  his  own  blamable  negli- 
gence or  wrong  to  produce,  or  for  any 
which  sucli  party,  by  proper  diligence, 
might  have  prevented.  {Com.  Dig.  Ac- 
tion on  the  Case,  141,  13.  4  ;  11  East,  60 ; 
2  Taunt.  314;  7  Pick.  282.)  But  this  is 
a  very  insufficient  restriction  ;  outside  of  it 
would  often  bo  found  a  long  chain  of 
consequence  upon  consequence.  Only 
the  proximate  consequences  shall  be  an- 
swered for.  (2  Greenlcaf 's  Ev.  210,  and 
cases  there  cited.)  The  difficulty  is  to 
determine  wliat  shall  come  within  tliis 
designation.  The  next  consequence  only 
is  not  meant,  whether  we  intend  thereby 
the  direct  and  immediate  result  of  the  in- 
jurious act,  or  tlie  first  consequence  of 
that  result.  Wliat  either  of  these  would 
be  pronounced  to  be,  would  often  de- 
pend upon  the  power  of  the  microscope 
witli  which  we  shonjd  regard  tlie  affau-." 
The  general  character  of  the  adjudications 
upon  the  sulject  may  be  gathered  from 
the  following  cases.  In  A^liiey  i:.  Harri- 
son, 1  Esp.  48,  Peakc,  194,  a  performer 
employed  by  the  plaintiff'  was  libelled  by 
the  defendant,  and  in  consequence  refuseil 
to  appear  upon  the  stage.  It  was  alleged 
as  special  damage  that  the  oratorios  had 
been  uiorc  thinly  attended  on  that  account. 
It  was  held  that  the  injury  was  too  remote, 
and,  per  Lord  Kenyan,  "  If  this  action  is 
to  be  maintained  I  know  not  to  what  ex- 
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tent  the  rule  may  be  carried.  For  aught 
I  can  see  to  the  contrary,  it  may  equal- 
ly be  supported  against  every  man  who 
circulates  the  glass  too  freely,  and  intoxi- 
cates an  actor,  by  which  he  is  rendered 
incapable  of  performing  his  part  on  the 
stage.  If  any  injury  has  happened,  it  was 
occasioned  entirely  by  the  vain  fears  or 
caprice  of  the  actress."  See  also,  Moore 
K.Adam,  2  Chitty,  198;  Boyle  v.  Bran- 
don, 13  M.  &  W.  738  ;  Lincoln  v.  The  S. 
&  S.  E.  R.  Co.  23  Wend.  425 ;  DonneU 
V.  Jones,  13 'Ala.  490.  It  was  held  that 
an  action  for  slanderous  words  not  in  them- 
selves actionable  could  not  be  maintained 
on  the  ground  that  injury  resulted  from 
the  repetition  of  these  words  by  a  third 
person.  Ward  v.  "Weeks,  7  Bing.  211  ; 
Stevens  V.  Hartwell,  11  Mete.  542.  In 
Vicars  v.  Wilcocks,  8  East,  1,  the  defend- 
ant asserted  that  bis  cordage  had  been 
cut  by  the  plaintiff,  in  consequence  of 
which  the  latter,  who  was  hired  for  a  time 
certain,  was  discharged  from  employment 
by  his  master.  It  was  held  that  the  de- 
fendant was  not  liable  for  damages  caused 
by  the  discharge,  and,  per  Lord  Ellen- 
borough,  "  Tlie  special  damage  must  be 
the  legal  and  natural  consei|uence  of  the 
words  s])iiken,  otherwise  it  did  not  sustain 
the  declaration ;  and  here  it  was  an  illegal 
consequence  ;  a  mere  wrongful  act  of  the 
master ;  for  which  the  defendant  was  no 
more  answerable,  than  if,  in  consequence 
of  the  words,  other  persons  had  afterwards 
assembled  and  seized  the  plaintiff  and 
thrown  him  into  a  horse-pond,  by  way  of 
punishment  for  his  supposed  transgres- 
sion. And  his  Lordship  asked  whether 
any  case  could  be  mentioned  of  an  action 
of  this  sort  sustained  by  the  tortious  act 
of  a  third  person."  See  also,  Morris  v. 
Langdale,  2  B.  &  P.  284,  289  ;  Crain  d. 
Petrie,  6  Hill,  522  ;  Kendall  v.  Stone,  1 
Seldon,  14.  But  the  decision  in  Vicars  v. 
Wilcocks  has  been  questioned,  in  1  Stark. 
Slander,  205-207  ;  Green  v.  Button,  2  C. 
M,  &  R.  707  ;  Coppin  v.  Braithwaite,  8 
Jur.  875,  per  Parke,  B. ;  and  in  Keoue  v. 
Dilke,  4  Exch.  388,  it  was  held,  that,  "  if 
a  sheriff  wrongfully  seizes  goods   which 


CH.  VII.] 


DAMAGES. 


*458 


*Both   in   England  and  America,  it  is  generally  held  that 


are  afterwards  taken  from  him  by  another 
wrohgdoer,  the  owner  of  the  goods  mav, 
in  an  action  against  the  slicriff,  recover  as 
special  damage  the  amount  necessarily 
paid  to  the  other  wrongdoer,  in  order  to 
get  back  the  goods."  But  Alderson,  B., 
distinguished  the  case  from  Vicars  ;;.  Wil- 
cocks,  by  remarldng  that  "  in  Vicars  v. 
TVilcocks  there  was  no  cause  of  action 
without  special  damage.  Here  it  is  only 
a  question  as  to  the  amount  of  damages." 
See  also,  Moody  v.  Baker,  5  Cowen,  3bl. 
In  actions  for  a  breach  of  warranty  this 
question  has  arisen.  In  Borradaile  v. 
Brunton,  8  Taunt.  535,  2  J.  B.  Moore, 
582,  the  defendant  sold  the  plaintiff  a 
chain  cable,  warranted  to  last  two  years, 
as  a  substitute  for  a  rope  cable  of  six- 
teen inches.  Within  two  years  the  cable 
broke  and  was  lost,  together  with  the 
anchor  attached  to  it.  It  was  held,  in 
an  action  for  breach  of  the  waiTanty, 
that  the  value  of  both  the  cable  and 
anchor  could  be  recovered.  In  Hargous 
V.  Ablon,  6  Hill,  472,  the  defendant  sold 
cloth,  warranting  the  invoice  to  be  cor- 
rect ;  it  proved  to  be  much  overstated,  and 
in  consequence  the  duties  on  the  cloth, 
when  exported  to  a  foreign  market, 
were  overpaid.  It  was  held,  in  an  action 
for  breach  of  the  warranty,  that  the  ex- 
cess of  duties  could  not  be  recovered 
as  damages.  Cowen,  J.,  said :  "  The 
only  qu,estiDn  before  us,  therefore,  relates 
to  the  amount  of  damages  recoverable. 
The  general  rule  would  stop  with  award- 
ing to  the  plaintiff  so  much  only  as  would 
make  good  the  difference  between  the 
price  paid  and  the  value  which  the  article 
fell  short  in  consequence  of  the  warranty 
being  broken.  A  warranty  or  promise 
concerning  a  thing  being  general,  that  is 
to  say,  not  having  reference  to  any  pur- 
pose for  which  it  is  to  be  used  out  of  the 
ordinary  course,  the  law  does  not  go  be- 
yond the  general  market  in  search  for  an 
indemnity  against  its  breach.  (See  Bian- 
chard  u.  Ely,  21  Wend.  342,  347,  348 ; 
Voorhees  v.  Earl,  2  Hill,  288,  292,  a.) 
The  exceptions  will  all  be  found  to  lie  in  the 
special  nature  of  the  promise  or  warranty 
itself,  express  or  implied.  Thus,  in  the 
case  of  Bon'adaile  v.  Brunton,  (2  J.  B. 
Moore,  582,)  mentioned  at  the  bar  and 
mainly  relied  on  for  the  plaintiff,  the 
warranty  was,  that  a  cable  should  last 
two  years.  It  failed  before,  in  conse- 
quence of  which  the  anchor  was  lost.  The 


plaintiff  was  allowed  to  recover,  not  only 
for  the  cable,  but  the  anchor ;  the  court 
saying  the  loss  of  the  last  was  consequen- 
tial to  the  insufBcicncy  of  the  cable. 
Where  goods  are  purchased  for  a  particu- 
lar market,  and  that  known  to  both  par- 
ties, the  damages  have  been  governed  by 
the  price  of  that  market.  (Bridge  v. 
Wain,  1  Stark.  Eep.  504.)  But  where 
the  warranty  is  general,  an  accidental 
damage  even  in  the  vendee's  own  affairs 
is  not  regarded."  See  also,  Langridge  v. 
Levy,  2  M.  &  W.  519,  4  id.  337.  In  an 
action  by  a  lessee  against  his  lessor,  for 
refusing  "to  allow  the  lessee  to  enter  upon 
the  demised  premises,  the  plaintiff  is  enti- 
tled to  recover  the  damage  sustained  by 
him  in  his  removal  to  the  premises. 
Driggs  V.  Dwight,  17  Wend.  71 ;  Giles 
V.  O'Toole,  4  Barb.  261  ;  Johnson  v. 
Arnold,  2  Cush.  46 ;  Lawrence  v.  Ward- 
well,  6  Barb.  423.  Although  the  injury 
may  have  been  inflicted  by  the  immediate 
agency  of  a  third  pereon,  the  wrongdoer 
will  be  liable  if  his  wrongful  act  naturally 
led  to  the  injury ;  as  where  the  defendant 
descended  in  a'balloon  into  the  plaintiff's 
garden,  and  drew  to  his  assistance  a 
crowd,  who  trod  down  the  vegetal  ilcs  and 
flowers,  the  defendant  was  held  liable  for 
these  injuries.  Guille  v.  Swan,  19  Johns. 
381  ;  Scott  V.  Shepherd,  2  W.  Bl.  892 ; 
Vandenburgh  ».  'Truax,  4  Denio,  464 ; 
so  also,  if  caused  by  the  act  of  a  horse  ; 
Gilbertson  v.  Richardson,  5  C.  B.  502. 
See  also,  Lynch  v.  Nirden,  1  Q.  B.  29.  A 
lapse  of  time  may  intervene  between  the 
wrongful  act  and  the  injury ;  Dickinson 
!'.  Boyle,  17  Pick.  78.  In  Tarleton  v. 
M'Gawley,  Peake,  205,  the  defendant  was 
held  liable  for  filing  cannon  at  the  natives 
on  the  coast  of  Africa,  to  prevent  their 
trading  with  the  plaintiff.  Eiring  near 
the  plaintiff's  decoy  pond,  to  frighten 
away  the  wild  fowl,  was  held  actionable 
in  Keeble  v.  Hickeringill,  11  East,  574, 
note.  In  Watson  v.  A.  N.  &  B.  Railway, 
3  E.  L.  &  Eq.  497,  15  Jur.  448,  the  plain- 
tiff sent  a  plan  and  model  to  a  committee 
who  had  offered  a  prize  for  the  best  one  of 
the  kind.  By  the  negligence  of  the  com-  , 
m*n  carrier  it  did  not  arrive  in  season  to 
be'presented.  It  was  held,  that  the  chance 
of  obtaining  the  prize  could  not  be  con- 
sidered in  assessing  the  damages.  Where 
the  plaintiff's  horses  escaped  into  the 
defendant's  field,  in  consequence  of  a  de- 
fect in   his  fence,   and  were  there   killed 
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profits  are  not  to  be  included  in  the  injury  for  which  *compen- 
sation  is  to  be  made.  Yet  these  would  seem  to  be  precisely 
those  consequences  which  the  owner  of  merchandise  did  ex- 
pect, and  the  loss  of  them  would  be  that  which  one  who  inter- 
fered with  the  owner,  as  by  unlawful  capture,  must  have  con- 
templated as  certain.  But  the  answer  is,  that  profits  are  ex- 
cluded, not  because  they  are  in  themselves  remote,  but  because 
they  depend  wholly  upon  contingencies,  which  are  so  many,  so 
various,  and  so  uncertain;  as  the  arrival  of  goods,  the  time, 
place,  and  condition  of  arrival,  the  state  of  the  market  at  that 
moment,  and  the  like,  that  it  would  be  impossible  to  arrive  at 
any  definite  determination  of  the  actual  loss,  by  any  trust- 
worthy method.  And  the  future  profits  of  a  business  which 
has  been  interrupted  by  the  defendant,  are  open  also  to  the  ob- 
jection of  remoteness  as  well  as  uncertainty,  (s)     But  *where 


by  the  falling  of  a  haystack,  which  it  was 
alleged  was  kept  in  an  improper  and  dan- 
gerous manner,  the  defendant  was  held 
liable  for  the  loss  of  the  horses.  Powell 
V.  Salisbury,  2  You.  &  .Jury.  391.  Tlie 
expense  of  suarching  for  property  wrong- 
fully taken  has  been  held  recoverable  as 
special  damage,  in  an  action  on  the  case 
for  the  taking  of  the  property.  Bennett  v. 
Lockwixi.l,  20  Wend.. 223. 

(s)  The  probable  profits  of  a  voyage 
have  not  I  lecn  allowed  as  damages,  when 
it  has  lieen  broken  up  by  tlic  illegal  cap- 
ture of  tiio  vessel.  The  schooner  Lively, 
1  Gallison,  31.5  ;  The  Ami.able  Nancy,'3 
Wheat.  546,  560 ;  La  Amistad  de  Hues,  5 
Wlieat.  385  ;  or  by  a  collision  occasioned 
by  the  fault  of  the  defendant;  Fitcli  v. 
Liviuf^ston,  4  Snndf  492,  514;  Cummins 
V.  Spraaiice,  4  Harrington,  315  ;  Steam- 
boat Co.  i\  Whildin,  4  id.  233  ;  Finch  v. 
Brown,  13  Wend.  601  ;  or  liy  legal  attach- 
ment of  tlie  ship ;  Boyd  v.  Brown,  17 
Pick.  453.  In  Smitli  v'  Condrv,  1  How. 
28,  35,  Tiirii}/,  C.  .J.,  said:  "It" has  l)ecn 
repeatedly  decided,  in  eases  of  insurance, 
tliat  the  insured  cannot  recover  for  the 
loss  of  probalile  profits  at  the  port  of  des- 
tination, and  that  the  value  of  the  go«ls 
at  the  place  of  shijiment  is  the  measure  of 
compensation.  There  can  be  no  good 
reason  for  establishing  a  different  rule  in 
cases  of  loss  by  collision.  It  is  the  actual 
danuiLce  sustained  hy  the  party,  at  the 
time  and  place  of  the  injury,  that  is  the 
[  454  ] 


measure  of  damages."  But  see  Wilson  v. 
Y.  N.  &  B.  R.  Co.,  18  Eng.  L.  &  Eq.  557. 
But  in  The  Narragansett,  1  Blatchford, 
211,  (a  case  in  admiralty,)  the  value  of 
the  sci-viees  of  the  vessel,  while  under- 
going necessary  repairs  for  injuries  re- 
ceived by  collision,  was  allowed  as  a  part 
of  the  damages  sustained  by  her  owners. 
It  was  held,  in  an  action  by  the  builder  of 
a  stcamlioat  for  its  price,  that  the  owner 
could  not  recoup  the  amount  of  profits 
which  would  probably  have  arisen  from 
trips,  which  w^erc  prevented  by  defects  in 
the  construction  of  the  boat.  Blanchard 
V.  Ely,  21  Wend.  342.  See  Taylor  v. 
Maguire,  13  Missouri,  517  ;  Davis  r.  Tall- 
cot,  2  Kern.  184.  In  an  action  against  a 
lessor,  for  refusing  to  allow  the  lessee  to 
enter  upon  the  demised  premises,  the 
profits  which  the  lessee  might  have  made 
in  his  business,  had  he  occupied  the  prem- 
ises, cannot  be  recovered  as  damages. 
Giles  ,j.  O'Toole,  4  Barb.  261.  In  .an 
action  for  the  breach  of  a  contract  to 
make  and  deliver  certain  machinery  with- 
in a  certain  time,  the  profits  which  might 
have  accrued  from  the  manufacture  of  an 
article  with  the  machinery,  had  the  con- 
tract not  been  I  >rokcn,  cannot  be  consid- 
ered in  estimating  the  profits.  Freeman 
V.  Clute,  3  Barb.  424.  So  in  Hadley  r. 
B.axendale,  26  E.  L.  &  E.  398.  A  com- 
mon carrier  contracted  with  a  miller  to 
carry  for  hire  two  pieces  of  iron,  forming 
the  broken  shaft  of  a  miU,  and  deliver  the 
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profits  are  not  liable  to  either  of  these  objections,  there  they 
should  be  admitted,  as  giving  a  right  to  compensation  in  dam- 
ages. This  admission  seems,  however,  in  general,  to  be  limited 
to  cases  in  which  the  profits  are  the  immediate  fruit  of  the  con- 
tract, and  are  independent  of  any  collateral  engagement  or 
enterprise,  entered  into  in  expectation  of  the  performance  of  the 
principal  contract,  (t)     In  some  instances,  *the  courts  have  gone 


same  to  an  artificer,  to  serve  as  a  model 
for  a  ne*  one.  A  shaft  being  indispen- 
sable to  the  working  of  the  mill,  and  the 
miller  not  having  another,  the  mill  neces- 
sarily remained  idle  until  the  new  shaft 
could  be  supplied,  but  of  this  the  cari'ier 
was  not  aware.  He  did  not,  however, 
deliver  the  iron  to  the  artificer  within  a 
reasonable  time,  and,  a  delay  having  con- 
sequently arisen  in  the  delivery  of  the  new- 
shaft,  he  was  sued  by. the  n^er  for  a  breach 
of  his  agreement.  Held,  mat  the  plaintiff 
could  not  recover  as  damages  the  loss  or 
profits  inciUTcd  by  the  stoppage  of  the 
mill ;  and  Alderson,  B.,  said  :  "  We  think 
the  proper  rule  in  such  a  case  as  the  pres- 
ent is  this  :  Where  two  parties  have  made 
a  contract  which  one  of  them  has  broken, 
the  damages  which  the  other  party  ought 
to  receive  in  respect  of  sucli  breach  of  con- 
tract should  be,  either  such  as  may,  fairly 
and  reasonably,  be  considered  arising 
naturally,  that  is,  according  to  the  usual 
course  of  things,  from  such  breach  of  con- 
tract itself,  or,  such  as  may  reasonably  be 
supposed  to  have  been  in  the  contempla- 
tion of  both  parties  at  the  time  they  made 
the  contract,  as  the  probable  result  of  the 
breach  of  it.  Now,  if  the  special  circum- 
stances. Tinder  wliieh  tlie  contract  was 
actually  made,  were  communicated  by  the 
plaintiff  to  the  defendant,  and  thus  known 
to  both  parties,  the  damages,  resulting 
from  the  breach  of  such  a  contract  which 
they  would  reasonably  contemplate,  would 
be,  the  amount  of  injury  which  would  or- 
dinarily follow  from  a  breach  of  contract 
under  those  special  circumstances,  so 
known  and  communicated.  But,  on  the 
other  hand,  if  tliose  special  circumstances 
were  wholly  unknown  to  the  party  break- 
ing the  contract,  he  at  the  most  could  only 
be  supposed  to  have  had  in  his  contem- 
plation the  amount  of  injuries  which 
would  arise  generally,  and  in  the  great 
multitude  of  cases  not  affected  by  any 
special  circumstances,  from  such  a  breach 
of  contract.  For  had  the  special  circum- 
stances been  known,  the  parties  might 


have  especially  pi-ovided  for  the  breach  of 
contract,  by  special  terms  as  to  the  dam- 
ages in  that  case,  and  of  this  ad\antage 
it  would  be  very  unjust  to  deprive  them." 
But  in  Waters  v.  Towers,  20  Eng.  L.  & 
Eq.  410,  whore  the  action  was  for  the 
non-fulfilment  of  a  contract  to  furnish 
machinery  in  a  reasonable  time,  it  was 
held  that  the  jury  might  assess  damages 
for  loss  of  profits  to  be  derived  from  con- 
tracts with  third  parties,  if  tlie  jury  be- 
lieved that  such  profits  would  have  been 
obtained.  But  the  loss  of  profits  was  set 
forth  in  the  declaration.  A  vendee  of 
propeity  cannot  recover  against  the  ven-  • 
dor,  in  an  action  for  a  breatli  of  the  con- 
tract to  sell,  damages  on  account  of  an 
advantageous  contract  of  resale,  made  by 
the  vendee  with  a  third  person.  Lawrence 
V.  Wardwcll,  6  Barb.  423.  In  Wibert  r. 
The  New  York  and  Erie  Eaih-oad  Co.  19 
Barb.  36,  it  was  held,  tliat  in  an  action 
against  the  defendants  for  negligence  in  not 
conveying  a  quantity  of  butter  to  market 
within  a  reasonable  time,  the  plaintiffs 
cannot  recover,  as  damages,  the  difference 
between  the  price  of  butter  at  the  time  it 
should  have  been  delivered  and  its  price 
at  tlie  time  when  the  butter  in  question 
was  in  fact  delivered.  But  evidence  of 
the  amount  of  probable  profits,  has  some- 
times been  admitted,  not  as  a  measure  of 
damages,  but  to  aid  the  jury  in  estimating 
the  loss.  M'Neill  v.  Heid,  .9  Bing.  68  ; 
Ingram  u.  Lawson,  6  Bing.  N.  C.  212; 
Donnell  v.  Jones,  17  Ala.  689. 

(t)  Thus  where  a  party  refuses  to  fulfil 
a  contract,  the  other  party  may  recover  as 
damages  the  difference  between  the  sum 
he  was  to  be  paid  for  performing  it  and 
what  it  would  have  cost  him  to  complete 
it.  In  Masterton  v.  Mayor  of  Brooklyn, 
7  Hill,  61,  the  plaintiffs  agreed  to  fumisli 
the  marble  necessary  for  a  public  building 
at  a  specified  sum.  The  defendants  sus- 
pended operations,  and  the  plaintiff's  were 
thereby  prevented  from  furnishing  the  full 
amount.  An  action  of  covenant  was 
brought.     Nelson,  C.   J.,   said :   "  When 
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SO  far,  in  effect,  as  to  allow,  as  damages,  the  amount  of  the 
profits  which  would  probably  have  arisen  from  contracts  that 
depended  upon  the  performance  of  the  principal  contract,  (m) 


the  books  and  cases  speak  of  the  profits 
antid|)ated  from  a  good  bargain,  as  mat- 
ters too  remote  and  uncertain  to  be  taken 
into  the  account  in  ascertaining  the  meas- 
ure of  damages,  they  usually  have  relation 
to  depeiiilent  and  collateral  engagements, 
entered  into  on  the  faith  and  in  expecta- 
tion of  the  performance  of  the  principal 
contract.  Tlie  performance  or  non-per- 
formance of  the  latter  may  and  often 
doubtless  does  exert  a  material  influence 
upon  the  collateral  enterprises  of  the 
party ;  and  the  same  may  be  said  as  to  his 
general  affairs  and  business  transactions. 
But  the  influence  is  altogether  too  remote 
and  sul)tile  to  be  reached  by  legal  proof  or 
judicial  investigation.  But  profits  or  ad- 
vantages which  are  the  direct  and  imme- 
diate fruits  of  the  contract  entered  into 
between  the  parties,  stand  upon  a  different 
footing.  Tliese  are  part  and  parcel  of  the 
contract  itself,  entering  into  and  constitut- 
ing a  portion  of  its  very  elements ;  some- 
thing stipulated  for,  the  right  to  the  enjoy- 
ment of  which  is  just  as  clear  and  plain  as 
to  the  fulfilment  of  any  other  stipulation. 
They  arc  presumed  to  liave  been  taken 
into  c(Misideration  and  deliberated  upon 
before  tlie  contract  was  made,  and  formed 
perhaps  the  only  inducement  to  the  ar- 
rangement  The  contract  here  is 

for  the  delivery  of  marble  wrought  in  a 
particular  manner,  so  as  to  be  titteil  for 
use  in  the  erection  of  a  certain  building. 
The  plaintiff's  claim  is  substantially  one 
for  not  accepting  goods  bargained  and 
sold  ;-as  much  as  if  the  subject-matter  of 
the  coiitr.act  had  been  bricks,  rough  stone, 
or  any  other  article  of  commerce  used  in 
the  process  of  building.  The  only  diffi- 
culty or  embarrassment  in  applying  the 
general  rule,  gnnvs  out  of  the  fact  that 
the  article  in  question  does  not  appear  to 
have  any  well-ascertained  market  value. 
But  this  cannot  change  the  principle 
which  must  govern,  but  only  the  mode  of 
ascertaining  the  actual  value  of  the  arti- 
cles, or  rather  the  cost  to  the  party  pro- 
ducing it.  Where  the  article  has  no  mar- 
ket value,  an  investigation  into  the  con- 
stituent elements  of  the  cost  to  the  party 
who  has  contracted  to  fnrnish  it,  becomes 
necessary;  and  that  compared  with  the 
contract  price  will  afford  the  measure  of 
damages."     See  Fox  v.  Harding,  7  Cush. 
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516.  The  N.  Y.  &  H.  R.  Co.  7^.  Story,  6 
Barb.  41 9 ;  Lawrence  v.  Wardwell,  6  id. 
423  ;  Scaton  v.  The  Second  Municipality, 
3  La.  Ann.  R.  44  ;  Goodloe  v.  Rogers,  9 
id.  273.  The  principle  laid  down  in 
Masterton  r.  Mayor  of  Brooklyn,  was 
approved  in  the  Supreme  Court  of  the 
United  States,  in  P.  W.  &  B.  R..R.  Co.  v. 
Howard,  13  Howard,  307,  344.  Curtis, 
J.,  in  delivering  the  opinion  of  the  court, 
said  :  "  Actual  damages  clearly  include 
the  direct  and  actual  loss  which  the  plain- 
tiff sustains  propter  ran  ipsam  non  liabitam. 
And  in  case  of  a  contract  like  this,  that 
loss  is,  among  other  things,  the  difference 
between  the  cost  of  doing  the  work  and 
the  price  to  b^aid  for  it.  This  difference 
is  the  inducemnt  and  real  consideration 
which  causes  the  contractor  to  enter  into 
the  contract.  For  this  he  spends  his  time, 
exerts  his  skill,  uses  his  capital,  and  as- 
sumes the  risks  which  attend  the  enter- 
prise. And  to  deprive  him  of  it  when 
the  other  party  has  broken  the  contract, 
and  unlawfnlly  put  an  end  to  the  work, 
would  he  unjust.  There  is  no  rule  of  law 
which  requires  us  to  inflict  this  injustice. 
Wherever  profits  are  spoken  of  as  not  a 
subject  of  damages,  it  will  be  found  that 
something  contingent  upon  future  bar- 
gains, or  speculations,  or  states  of  market, 
are  referred  to,  and  not  the  difference  be- 
tween the  agreed  price  of  something  con- 
tracted for  and  its  ascertainable  val  ne,  or 
cost.  See  Masterton  v.  Mayor  of  Brook- 
lyn, 7  Hill,  61,  and  cases  there  referred 
to.  We  hold  it  to  be  a  clear  rule,  that 
the  gain  or  profit  of  which  the  contractor 
was  deprived,  by  the  refusal  of  the  com- 
]iany  to  allow  him  to  proceed  with  and 
complete  the  work,  was  a  proper  subject 
of  damages." 

[u)  In  Clifford  v.  Richardson,  18  Ver- 
mont, 620,  the  defendant  put  machinery 
into  the  plaintiff's  mill  in  an  unskilful 
manner,  whereby  ho  lost  the  use  and 
profit  of  the  mill  for  a  long  space  of  time, 
and  was  put  to  great  expense  in  repairing 
the  machinery.  It  was  held,  that  both  the 
loss  of  the  use  of  the  mill,  and  the  ex- 
pense of  repairs,  were  to  be  compensated 
for  in  damages.  See  Green  d.  Mann,  11 
Illinois,  613;  White  o.  Moseley,  8  Pick. 
356.  In  Thompson  v.  Shattuck,  2  Mete. 
615,  the   defendant    had   covenanted    to 
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The  general  principle  as  to  remoteness  has  been  applied  to 
cases  where  sureties  were  put  to  extraordinary  loss  and  incon- 
venience, on  account  of  the  obligations  of  their  suretyship;  and 
it  is  held  that  they  can  recover  only  what  they  have  paid,  with 
interest,  and  necessary  expenses,  (v)  As  a  general  rule,  a  surety 
for  the  payment  of  money  cannot  sue  his  principal  until  he  pays 
the  debt,  (w)  And  if  there  be  no  express  contract  between  the 
principal  and  surety,  it  would  seem  that  the  only  remedy  for 
the  latter  is  assumpsit  for  money  paid,  in  which  only  the  money 
actually  paid,  with  'interest,  can  be  recovered.  But  the  prin- 
cipal may  give  to  the  surety  a  distinct  promise  to  pay  money 
or  do  some  specific  act,  and  then  the  surety  may  have  an  action 
before  he  pays  any  thing  for  his  principal.  Thus,  if  one  is 
surety  for  another,  who  is  bound  to  pay  a  third  party  a  certain 
sum  at  a  certain  time,  and  the  principal  promises  the  surety 
that  he  will  pay  that  sum  at  that  time,  so  as  to  discharge  the 
surety,  if  he  fails  to  pay  it  so  that  the  surety  becomes  liable,  the 
surety  may  recover  from  the  principal  on  his  promise,  before 
the  surety  pays  the  debt ;  (x)  and  if  thp  principal  agree  with  the 
surety  to  pay  the  debt  at  a  certain  time,  and  fail  to  pay  it  at 
that  time,  the  surety  may  thereupon  recover  the  whole  amount 
of  the  debt  without  showing  any  actual  damage,  (y)  If  the 
promise  of  the  principal  to  the  surety  be  only  to  indemnify  and 

keep  in  repair  half  of  the  plaintiff 's  mill-  payment  of  the  money,  or  remote,  and 
dam ;  it  was  held  that  a  loss  of  profits  unexpected  consequences,  are  never  con- 
occasioned  by  a  delay  in  repairing  could  sidered  as  coming  within  the  contract." 
not  be  recovered,  as  the  plaintiif  might  And  see  Low  f.  Archer,  2  Kern.  277 ; 
have  made  the  repairs  immediately,  at  the  Dolph  v.  White,  id.  296. 
defendant's  expense.  But  see  Blanchard'  {w)  Taylor  v.  Mil^,  Cowp.  525  ;  Pow- 
V.  Ely,  21  Wend.  342,  supra,  n.  (s).  ell  v.  Smith,  8  Johns.  249. 

(v)  In  Hayden  v.  Cabot,  17  Mass.  169,  {x)  Cutler  t).  Southern,  1  Wm's  Saund. 

the   action  was  assumpsit,   by   a  surety  116,  n.  (1);  Holmes  ji.  Rhodes,  1  B.  &  P. 

against  his  principal,  on  a  written  promise  638  ;  Hodgson  o.  Bell,  7    Term  R.  97  ; 

of  indemnity.     Parker,  C.  J.,  said  :  "The  Port  v.  Jackson,  17  Johns.  339;  Thomas 

common  construction  of  such  a  contract  v.  Allen,  1  Hill,  145;  Churchill  v.  Hunt, 

is,  that  if  the  surety  is  obliged  to  pay  the  3   Denio,     321 ;     Gilbert    v.   Wiman,    1 

bond,  by  suit  or  otherwise,  the  principal  Cpmst.    550 ;   Lathrop   v.    Atwood,    21 

shall  i-epay  him  the  sum  he  has  been  obli-  Conn.  117. 

ged  to  advance,  together  with   all  such  {y)  Loosemore  v.  Radford,  9  M.  &  W. 

reasonable  expenses  as  he  may  have  been  657  ;  Robinson  v.  Robinson,  29  E.  L.  & 

obliged  to  incur,  and  which  may  be  con-  E.  212  ;  Ex  parte  Negus,  7  Wend.  499,- 

sidered  as  the  necessary  consequence  of  Churchill  v.  Hunt,  3  Dcnio,  321  ;  Leth- 

the  neglect  of  the  principal  to  discharge  bridge  v.  Mytton,  2  B.  &  Ad.  772 ;  Port 

his   own   debt.      But    extraordinary   ex-  y.  Jackson,  17  Johns.  239. 
penses,  which  might  have  been  avoided  by 
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save  him  harmless,  it  seems  that  if  the  surety  sees  fit  to  bring 
an  action  on  this  promise,  before  paying  the  debt  of  the  prin- 
cipal, he  cannot  maintain  it,  unless  he  can  show  that  he  has 
given  his  own  notes,  or  made  other  arrangements  in  the  way  of 
acknowledging  and  securing  the  debt,  which  are  equivalent  to 
its  payment.  From  the  current  of  authority,  and  from  reason, 
it  may  be  regarded  as  a  general  rule,  if  not  a  universal  one, 
that  where  one's  obligation,  whether  express  and  voluntary,  or 
implied,  or  created  by  law,  is  only  indirect  and  collateral,  there 
is  no  cause  of  action,  or  at  least  no  right  to  recover  actual  com- 
pensation, unless  there  has  been  an  actual  damage  arising  from 
an  actual  discharge  of  the  obligation,  (z) 


•SECTION    VI. 

OF  THE  BREACH  OP  A  CONTRACT  THAT  IS  SEVERABLE  INTO  PARTS. 

It  may  happen  that  the  injury  complained  of  is  the  breach  of 
a  contract  that  extends  over  a  considerable  space  of  time,  and 
includes  many  acts  ;  or  it  is  a  tort  divisible  into  many  parts. 
The  question  then  arises  whether  the  action  should  be  for  the 
whole  breach  or  the  whole  tort,  and  damages  be  given  accord- 
ingly. This  must  depend  upon  the  entirety  of  the  contract  or 
of  the  tort.  If  it  be  a  whole,  formed  of  parts  which  are  so  far 
inseparable  that  if  any  are  taken  away  there  is  no  completed 
breach  or  tort  left,  all  must  be  included  in  the  demand  and  in 
the  damages,  (a)     But  if  they  are  separable  into  many  distinct 


(z)  Gilbert  v.  Wiman,   1   Comst.  550 ;  benefit,  as  well  as  to  indemnify  and  save 

Kodraan  v.  Hedden,  10  Wend.  498.     In  him  harmless  from  the  consequences   of 

Lathrop  v.  Atwood,  21   Conn.   117,  123,  non-performance,  the  neglect  to  perform 

Church,  C.  J.,  said ;  "  We  think  an  ex-  the   act,  being  a  breach  of  contract,  will 

amination  of  the  cases  will  show   these  give  an  immediate  right  of  action." 
reasonable  doctrines  ;  that,  if  a  condition,         (a)  Hambleton  v.  Veere,  2  Saund.  169, 

covenant,  or  promise,  be  only  to  indemnify  note ;  Masterton  v.  The  Mayor  of  Brook- 

and  save  harmless  a  party  from  some  con-  lyn,    7   Hill,   61.     In  Shaft'er  e.  Lee,    8 

sequence,  no  action  can  be  sustained  for  Barb.  412,  after  an  elaborate  review  of  the 

the  liability  or  exposure  to  loss,  nor  until  cases,  it  was  held,  that  a  bond  conditioned 

actual  damage,   capable   of  appreciation  to  furnish  to  the  obligee  and  his  wife  all 

and  estimate,  has  been  sustained  by  the  necessary  meat,  drink,  lodging,  washing 

plaintiff.     But  if  the  covenant  or  promise  clothes,  &c.,  during  both  and  each  of  their 

be,  to  perform  some  act  for  the  plaintiff 's  natural  lives,  was  an  entire  contract,  and 
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breaches  or  torts,  then  an  action  may  be  brought  as  if  each 
stood  alone,  and  damages  recovered,  (b)  *There  would  seem, 
however,  to  be  this  qualification  to  this  rule.  If  there  are  many- 
parts  of  the  contract,  and  some  have  been  broken,  and  others 
not  yet ;  as  if  money  was  to  be  paid  on  the  first  of  every  month 
for  two  years,  and  one  year  has  expired  and  nothing  has  been 
paid,  the  creditor  may  bring  his  action  for  one  or  more  of  all 
the  sums  due,  and  recovering  accordingly,  may,  when  the  others 
fall  due  and  are  unpaid,  sue  for  them,  (c)     But  if  at  any  time 


that  a  failure  by  the  obligor  to  provide  for 
the  obligee  and  his  wife,  according  to  the 
substance  and  spirit  of  the  covenant, 
amounted  to  a  total  breach  ;  and  that  full 
and  final  damages  should  be  recovered, 
for  the  future  as  well  as  the  past.  In 
Royalton  v.  The  R.  &  W.  Turnpilce  Co. 
14  Verm.  311,  the  defendants  agreed  to 
keep  a  bridge  in  repair  for  twenty  years, 
on  the  plaintiff's  paying  them  twenty-five 
dollars  a  year.  The  money  was  paid  and 
the  bridge  kept  in  repair  according  to  the 
agreement  for  eight  years,  when  the  de- 
fendant ceased  to  repair,  and  the  action 
was  then  brought.  J-iedfield,  J.,  said,  that 
the  jury  should  "  assess  the  entire  damages 
for  the  remaining  twelve  years."  See  our 
remarks  on  entirety  of  contracts,  with  the 
notes,  pp.  29-32,  vol.  2. 

(6)  Grain  v.  Beach,  2  Barb.  120;  Bris- 
towe  V.  Fairclough,  I  M.  &G.  U3;  Clark 
V.  Jones,  1  Denio,  516  ;  Puckettu.  Smith, 
5  Strobh.  26  ;  supra,  note  (a),  and  cases 
cited.  In  Crain  v.  Beach,  2  Barb.  120, 
the  defendants  had  covenanted  to  keep  a 
certain  gate  in  repair,  and  to  use  common 
care  in  shutting  it,  and  in  passing  and  re- 
passing the  same ;  it  was  held,  that  if  the 
gate  should  be  suffered  to  be  out  of  repair, 
or  should  be  allowed  to  remain  open  by 
the  defendants,  the  damages  in  an  action 
for  the  breach  of  their  covenant  Avould  be 
determined  by  the  amount  of  the  plaintiff's 
loss,  by  means  of  the  breach  proved  on 
the  trial  of  the  cause,  and  that  the  recoveiy 
thereof  would  be  no  bar  to  a  future  action 
for  a  renewed  breach  of  the  covenant.  S. 
C.,  in  EiTor,  2  Comst.  86.  Wright,  J., 
said :  "  To  constitute  an  effectual  bar,  the 
cause  of  action  in  tlie  former  suit,  should 
be  identical  with  that  of  the  present.  It 
is  the  same  cause  of  action  where  the  same 
evidence  will  support  both  the  actions, 
although  they  happen  to  be  grounded  on 
different  writs.    Rice  v.  King,  7  Johns. 


20.  But  the  evidence  in  both  actions  may 
be  in  part  the  same  ;  yet  the  subject-mat- 
ter essentially  different,  and  in  such  case 
there  is  no  bar.  For  example,  if  money 
be  awarded  to  be  paid  at  different  times, 
assumpsit  will  lie  on  the  award  for  each 
sum  as  it  becomes  due.  So  on  an  agree- 
ment to  pay  a  sum  of  money  by  instal- 
ments, an  action  will  lie  to  recover  each 
instalment  as  it  becomes  due.  In  covenant 
for  non-payment  of  rent,  or  of  an  annuity 
payable  at  diffei'ent  times,  the  plaintiff 
may  bring  a  new  action  toties  quotics,  as 
often  as  the  respective  sums  become  due 
and  payable ;  yet  in  each  of  these  exam- 
ples, tlie  evidence  to  support  the  different 
actions  is  in  part  the  same.  In  this  case 
the  same  covenant  was  the  foundation  of 
both  actions ;  tlic  same  evidence,  there- 
fore, in  part,  is  alike  common  to  both ; 
but  there  is  this  difference ;  in  the  former 
suit  the  breach  was  assigned,  and  the 
actual  damages  laid  as  having  accrued 
prior  to  the  commencement  thereof;  in 
the  present,  damages  are  sought  to  be  re- 
covered for  a  breach  subsequent  to  such 
former  action.  In  the  present  action  the 
plaintiff  could  not  have  recovered  for 
damages  that  had  accrued  prior  to  the  first 
suit,  for  he  is  not  permitted  to  split  up  an 
entire  demand,  and  bring  several  suits 
thereon  ;  but  he  may  show  a  breach  sub- 
sequent to  the  former  suit,  and  recover  the 
actual  damages  arising  from  such  subse- 
quent breach." 

(c)  Cooke  V.  Whorwood,  2  Saund.  337. 
In  Ashford  v.  Hand,  Andrews,  370,  an 
action  on  the  case  was  brought  by  an  in- 
dorsee, upon  a  note  of  hand,  for  paying 
5/.  5s.  by  instalments ;  and  the  last  day  of 
payment  being  not  yet  come,  he  counted 
only  for  such  part  as  was  due.  "  It  was 
resolved,  that  though  in  the  case  of  an 
entire  contract  an  action  cannot  be  brought 
until  all  the  days  are  past,  yet  where  the 
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he  sues  for  a  part  only  of  the  sums  due,  a  judgment  will  be  held 
to  be  satisfaction  of  all  the  sums  which  could  have  been  in- 
cluded in  that  action,  and  were  due  and  payable  by  the  terms 
of  that  contract ;  and  therefore  no  further  suit  can  be  maintained 
on  any  of  them,  (d)  The  reason  for  this  rule  is  the  prevention 
of  unnecessary  and  oppressive  litigation.  And  it  would  doubt- 
less be  regarded  in  actions  founded  on  tort,  whenever  it  was 
distinctly  applicable  to  them. 


*SECTION    VII. 

OF   THE    LEGAL    LIMIT   TO    DAMAQES. 

The  law  would  avoid  unnecessary  litigation,  would  make  it, 
where  necessary,  efficacious  and  conclusive  in  its  action,  and 
would  protect  each  party  against  the  other,  by  doing  exact  jus- 
tice to  both.  These  are  its  ends ;  and  as  its  rules  are  only 
means  for  these,  they  are  of  secondary  value  ;  but  as  without 
them  there  would  be  no  certainty  in  judicial  action,  and  no 
accurate  knowledge  of  personal  rights  and  obligations,  these 
rules  are  adhered  to,  although  in  one  case  or  in  another  they 
work  a  hardship,  until  it  is  found  that  their  general  effect  is 
mischievous.  In  that  case  they  are  set  aside  ;  or  controlled  by 
those  more  general  rules  by  which  the  particular  rules  may  be 
qualified  and  varied  in  their  operation,  and  yet  leave  judicial 
action  systematic  and  regular.  These  general  remarks  have  an 
especial  bearing  on  the  subject  of -damages.  Of  the  ancient 
rules  some  have  been  abrogated,  and  others  greatly  qualified. 
And  in  modern  times,  courts  seek  to  apply  to  each  case  such 
rules  as  will  carry  out  the  universal  rule,  as  far  as  may  be,  that 

action  sounds  in  damages,  (wliicli  is  the  sequent  suit   on   other  items  due  at  the 

present   case,)  tlie    plaintiff  may  sue,  in  time  of  the  first  suit.     Guernsey  i'.  Carver 

order  to  recuvcr  damages  for  every  default  8    Wend.    492  ;    Bendernagle    i\    Cocks, 

made  in  payment."  supra ;  Lane  v.  Cook,  3  Day,  255  ;  Avery 

(d)  Bendeniagle  u.  Cocks,  19  Wend.  v.    Fitch,    4    Conn.   362.      Tlie   opposite 

207;  Colviii  c.  Corwin,  15  Wend.  557;  doctrine_ was  held  in  Badger  w.  Titcomb, 

Pinney  !;.  Barnes,  17  Conn. 420.     Incase  15  Tirk.  409.     If  any  of  the  items  were 

of  a  running  account,  for  goods  sold  or  not  due  at  the  time  of  the  action,  a  suit 

money  lent,  it  has  been  held,  that  a  suit  for  them  would   not   be   thereby  barred, 

upon  one  or  more  items,  would  bar  a  sub-  McLaughlin  v.  Hill,  6  Verm.  20. 
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the  actual  damages  must  measure  the  compensation  given  for 
it  by  the  law. 


1.  In  an  Action  against  an  Attorney  or  Agent. 

Thus,  in  an  action  against  an  attorney  for  negligence,  it 
was  once  said  that  the  jury  might  find  what  damages  they 
pleased,  (e)  But  the  law  would  not  now  relinquish  its  func- 
tions in  this  way ;  for  although  quite  as  strongly  disposed  as 
ever,  that  an  agent  should  compensate  his  principal,  or  a  ser- 
vant his  employer,  for  any  wrong  done,  it  would  endeavor  to 
measure  the  injury,  and  by  the  injury  to  measure  the  compen- 
sation, as  carefully  in  this  case  as  in.  any  other.  In  accordance 
with  this  principle,  it  has  been  decided  that  where  an  agent  is 
directed  to  sell  goods,  if  he  *can  get  a  certain  price,  and  not  to 
sell  for  less,  but  does  in  fact  sell  for  less,  but  without  fraudulent 
purpose,  the  actual  value  of  the  goods  sold,  or  the  highest  value 
before  the  action,  or  even  before  the  trial,  and  not  the  price 
set  upon  them,  must  be  considered  in  estimating  the  damages. (/) 


(e)  Russel  v.  Palmer,  2  Wils.  328. 

(/)  Blot  V.  Boiceau,  3  Corast.  78,  over- 
ruling S.  C.  1  Sandf.  Ill  ;  Austill  v. 
Crawford,  7  Ala.  335 ;  Ainsworth  v.  Par- 
tillo,  13  Ala.  460. 

In  Frothingham  ?>.  Everton,  12  N.  H. 
239,  the  plaintiffs,  March  27th,  1837,  re- 
ceived of  the  defendant  a  consignment  of 
wool,  with  instructions  not  to  sell  it  for 
less  than  twenty-four  cents  a  pound.  The 
price  of  wool  fell  soon  after  the  consign- 
ment, and  continued  to  decline  until  Oc- 
tober 5th,  1837,  when  the  plaintifft,  with- 
out previous  notice  to  the  defendants,  sold 
the  wool  for  fourteen  cents  per  pound, 
which  was  then  the  fuir  market  price,  and 
as  high  as  wool  sold  at  any  subsequent 
time  before  the  suit  was  brought.  An  ad- 
vance was  made  by  the  plaintiffs,  at  the 
time  of  the  consignment,  and  this  action 
was  brought  to  recover  the  difference  be- 
tween the  amount  of  that,  and  the  proceeds 
of  the  wool.  It  was  held  that  the  plaintiff 
could  recover.  Parker,  C.  J.,  said  :  "  The 
next  question  is,  to  what  extent  the  plain- 
tiffs are  accountable  to  the  defendant  for 
this  breach  of  his  instructions.  If  to  the 
amount  of  the  price  limited,  which  would 
be  the  result  of  treating  them  as  purchasers 
at  the  price  limited,  it  goes  to  the  whole  of 

39* 


the  plaintiffs'  action.  But  upon  what 
principle  are  they  to  be  made  accountable 
to  that  extent  1  The  general  principle  is, 
that  where  one  suffers  by  the  negligence 
or  breach  of  duty  of  another,  the  latter  is 
answerable  in  damages  for  the  amount  of 
the  injury.  Had  tliese  goods  been  de- 
stroyed by  the  negligence  of  the  plaintiffs, 
they  would  have  been  answerable  for  the 
value,  and  the  damages  could  not  have 
been  extended  beyond  that,  merely  be- 
cause the  defendant  had  ordered  them  to 
sell  at  a  certain  price,  and  not  for  less. 
If,  instead  of  a  loss  by  negligence,  the 
loss  be  by  a  disobedience  of  orders,  with- 
out fraud,  the  resulf;  must  be  the  same. 
Had  the  defendant  brought  his  action 
against  the  plaintiffs,  for  wrongfully  sell- 
ing below  the  limit,  he  would  have  been 
entitled  to  recover  the  damages  sustained 
by  the  wrongful  act.  If  the  goods  of  the 
principal  are  negligently  lost  or  tortiously 
disposed  of,  by  the  agent;  he  is  made 
liable  for  the  actual  value  of  the  goods,  at 
the  time  of  the  loss  or  conversion.  Story 
on  Agency,  215.  And  if,  instead  of 
bringing  his  action  to  recover  this  actual 
value,  the  consignor  set  up  the  breach  of 
duty,  in  defence  of  a  suit  by  the  factor  for 
moneys  advanced  upon  the  goods,  the 
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If  a  factor,  having  made  advances  on  goods  consigned  to  liim 
for  sale  at  a  limited  price,  do  aftervifards,  in  good  faith,  and  with 
reasonable  delay  and  proper  precautions,  sell  them  for  less  than 
their  limited  price,  but  at  a  fair  market  price,  he  may  recover 
the  balance  of  his  advances,  if  the  consigner  or  principal  refuse 
to  pay  them,  on  a  proper  application  and  after  a  sufficient 
*tirne.  (g)  Still,  it  may  be  true  that  if  the  sale  were  fraudulent 
on  the  part  of  the  agent,  then  it  might  be  said  that  the  agent 
had,  as  it  were,  taken  for  his  own  use  the  goods  of  his  principal, 
and  must  pay  for  them  the  price  which  he  knows  that  the  prin- 
cipal had  set  on  them. 

If  the  failure  of  the  agent  to  purchase  goods  ordered  by  his 
principal  to  be  sent  on  a  mercantile  adventure,  be  the  ground  of 
the  action,  it  is  a  question  whether  the  price  of  the  goods  when 
they  should  have  been  purchased,  or  the  price  at  which  they 
would  have  been  sold,  should  be  taken  in  making  up  damages. 
We  have  already  seen  that  the  law  generally  disregards  profits, 
from  their  remoteness  and  uncertainty,  {h)  But  in  this  case, 
we  think  it  should  be  held  that  the  loss  of  the  principal  was 
not  of  the  goods  alone,  but  of  the  adventure ;  and  that  he 
should  have  by  way  of  compensation,  such  profits  of  the  adven- 
ture as  he  can  prove  with  reasonable  certainty ;  that  is,  the 
plaintiff  should  be  actually  indemnified,  (i)     And  on  the  other 


measure  of  his  right  must  be  the  same,  will  fonn  the  standard  for  ascertaining  his 

It  cannot  be  extended  beyond  the  amount  loss,  which  the  factor,  who  has  departed 

•of  the  injury  sustained  by  him.     And  there  from  instructions,  must  make  good." 

can  be  no  sound  principle  whicli  will  en-  (g)  Parker  v.   Brancker,   22  Pick.  40  ; 

large  his  rights  in  tliis  respect,  merely  be-  Marlield  c.  Goodhue,  3  Comst.  62.     See 

cause  he  has  obtained  a  [general  advance  also,  Prothingham  r.  Everton,  supra, 

<on  the  gooils,  unless  tlicrc  were  an  agree-  (A)  Sec  pp.  459,  460,  and  notes, 

ment  that  the  factor  should  look  to  the  (i)  Kyilcr    ;;.    Thayer,    3    Louis.  Ann. 

goods  alone  for  his  rcinjliurscnicnt."     In  R.  149.     In  Belly.  Cunningham,  3 Peters, 

Blot  V.  Boiceau,  siijira,  Branson,  J.,  said  :  69,  S.  C.  5  MasOn,  161,  the  owners  of  The 

"  It  is  said  that  this  rule  of  damages  will  Halcyon  at  Boston,  sent  her  from  Havana 

enable  f  utters  to  violate  the  instructions  of  to  merchants  at  Leghorn,  with  directions 

their  principals  witli  impunity.     But  that  to  investa  pait  of  her  freight  in  marble  tiles 

Ls  a  mistake.     If  they  sell  below  the  in-  and  the  balance  in  wrapping  paper,  to  bo 

struction  price,  though  at  the  then  market  sent  to  Havana.     The  consignees,  in  vio- 

value,  they  will  take  the  peril  of  a  rise  in  lation  of  these  directions,  invested  the  en- 

the  value  of  the  goods  at  any  time  before  tire  freight  in  wrapjjing  paper,  on  the  sales 

an  action  is  brought  for  the  wrong ;  and  of   which   a  heavy   loss    was   sustained, 

perhaps  down  to  the  trial.     The  owner  The   marble   tiles    would    have    yielded 

has  a  right  to  keep  his  goods  for  a  better  a   considerable  profit.     The   action   was 

price  ;  and  if  the  market  value  advances  brought  against  the  consignees  for  breach 

after  the  wrongful  sale,  the  increased  price  of  orders.     The  court  held  that  the  actual 
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hand,  as  the  converse  of  this  rule,  the  defendant  may  show  what 
the  actual  loss  is,  and  reduce  the  claim  of  the  plaintiff  accord- 
ingly- {j ) 

*If  an  agent  sues  his  principal,  or  a  servant  his  employer,  the 
same  rule  will  be  applied.  He  can  recover  compensation  for 
the  injury  sustained  by  the  fault  of  the  defendant,  aftd  no 
more.  (A:)  If  he-  claims  repayment  of  extra  expenses,  it  is  a 
good  defence  that  they  were  caused  by  his  own  negligence.  (/) 

If  he  claims  commissions  it  is  a  good  defence  that  he  has 
caused  to  his  principal  a  greater  loss  than  his  claim,  because 
this  loss,  for  which  he  is  liable,  has  more  than  repaid  his  claim,  {m) 

2.  In  an  Action  against  a  Common  Carrier. 

If  an  action  be  brought  against  a  common  carrier  for  not 
carrying  or  not  delivering  goods,  all  the  elements  which  enter 
into  the  actual  loss  must  be  taken  into  consideration  as  in  other 
cases.  The  general  rules  adopted  seem  to  be  these.  If  a 
carrier  loses  goods  or  makes  a  wrong  delivery,  in  such  a  manner 
as  to  render  himself  liable  for  them,  the  net  value  of  the  goods 
at  the  place  of  delivery  is  the  measure  of  damages,  (w)     But  if 

value  of  the  tiles  at  Havana  was  to  be  con-  223.     In  Allen  v.  Suydam  the  agent  was 

Bidered  in   estimating  the  damages,  thus  negligent  in  not   presenting  a  Kill  for  ac- 

allowing  the  probable  profits  of  the  adven-  ceptanco  at  the  proper  time.     It  was  held 

ture.     Marshall,-  C.   J.,   said:    "We  do  that  the  measure  of  damages  was  prima 

not  mean   that  speculative   damages,  de-  facie  the  amount  of  the  bill ;  but  that  the 

pendent  on  possible   successive  schemes,  defendant  was  at  liberty  to  show  circum- 

ought  ever  to  be  given ;   but  positive  and  stances  tending  to   mitigate  damages  or 

direct  loss,  resulting  plainly  and  immedi-  to   reduce    the    recovery   to    a    nominal 

ately  h-om  the  breach  of  orders,  may  be  amount. 

taken  into  the  estimate.  Thus,  in  this  (k)  Stocking  v.  Sage,  1  Conn.  522  ; 
case,  an  estimate  of  possible  profit  to  be  Powell  v.  Newburg,  1 9  Johns.  284  ; 
derived  from  investments  at  the  Havana,  Adamson  v.  Jarvis,  4  Bing.  66. 
of  the  money  arising  from  the  sale  of  the  [1)  Montriou  v.  Jefferies,  2  Car.  fePayne, 
tiles,  taking  into  view  a  distinct  operation,  113  ;  Howard  v.  Tucker,  1  B.  &  Ad.  712  ; 
would  have  been  to  transcend  the  proper  Edmiston  v.  Wright,  1  Camp.  88. 
limits  which  a  jury  ought  to  respect;  but  (m)  Dodge  v.  Tileston,  12  Pick.  328  ; 
the  actual  value  of  the  tiles  themselves,  at  White  v.  Chapman,  1  Starkie,  U3  ;  Kelly 
the  Havana,  affords  a  reasonable  standard  v.  Smith,  1  Blatdif.  C.  C.  290.  See  also, 
for  the  estimate  of  damages."  See  Mas-  Bell  v.  Palmer,  6  Cow.  128  ;  The  Allaire 
terton  v.  The  Mayor,  &c.  of  Brooklyn,  7  Works  j;.  Guion,  10  Barb.  55.  But  dam- 
Hill,  61.  ages  cannot  be  recouped,  unless  they  arise 
(_;■ )  Allen  v.  Suydam,  20  Wend.  321  ;  in  the  particular  contract  on  which  the 
Hoard  v.  Garner,  3  Sandf.  179;  Brown  action  is  founded  ;  Deming  v.  Kemp,  4 
V.  Arrott,  6  W.  &  S.  402,  S.  C.  6  Whart.  Sandf  147. 

9  ;  Van  Wart  v.  WooUey,  5Dowl.  &  Ryl.  (n)  Watkinson  v.   Laughton,  8  Johns. 

374.    See  also,  Harvey  u.  Turner,  4  Rawle,  213;  Amoryt).  McGregor,  15  Johns.  24, 
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he  fails  to  perform  his  contract,  the  goods  being  still  within  the 
power  of  the  owner,  the  difference  between  their  value  at  the 
place  where  he  receives  them  and  their  net  value  at  the  place  of 
delivery,  at  the  time  when  they  would  have  arrived,  if  they  had 
been  carried  according  to  the  contract,  is  the  measure  of  dam- 
ages ;  (o)  and  it  seems  that  a  jury  may  give  interest  by  way  of 
damages,  when  a  loss  arises  from  the  misconduct  of  the 
carrier,  (p) 

*But  from  the  elements  which  make  up  the  actual  loss,  are  to 
be  eliminated  those  causes  of  loss  which  spring  not  merely  from 
the  plaintiff's  conduct,  but  also  from   his  omission  to  do  what 

'  he  might  by  reasonable  endeavors  have  done,  to  lessen  the  loss. 
For  if  when  a  carrier  breaks  his  contract  to  carry  goods,  the 
owner  can,  by  the  exercise  of  ordinary  diligence,  obtain  other 
means  of  conveyance,  he  is  bound  to  obtain  and  use  them,  and 
cannot  recover  more  than  the  loss  occasioned  by  the  extra  ex- 
pense, trouble,  and  delay,  (q)  So  if  a  party  contracts  to  fur- 
nish a  certain  quantity  of  cargo,  and  fails  to  deliver  the  entire 
quantity,  the  carrier  is  bound  to  receive  goods  from  third  per- 
sons, if  offered,  sufficient  to  make  up  the  deficiency,  even  at  a 
reduced  rate  of  compensation,  if  offered  at  the  current  prices ; 
and  place  the  net  earnings  of  the  goods  thus  substituted  to  the 
credit  of  the  person  who  originally  agreed  to  furnish  the  whole 
cargo,  (r)  And  if  the  owner  of  goods  has  received  injury  by  the 
negligence  of  the  carrier,  the  acceptance  of  the  goods  is  no  bar 
to   the   action,  but  may  be  considered  in  mitigation  of  dam- 

.  ages,  {s) 


38  ;  Brandt  v.  Bowlliy,  2  B.   &  Ad.  932;  (p)  Watkinson   u.  Laughton,  8  Johns. 

Arthur  v.  The  Schooner  Cassius,  2  Stmy,  213.     In  Black   v.  Baxcndale,    1   Exch. 

81.     And   see  Green   v.  Clarke,  2  Kern.  410,  it   was  held  that  the   necessary  cx- 

343.     In   Wheelright   v.   Beers,   2    Hall,  penses   to  which  the  owner  is  put  in  con- 

391 ,  it  was  held  hy  a  majority  of  the  court,  sequence  of  the  carrier's  delay  to  fulfil  hia 

that  in   such  cases  the  invoice  price  is  to  contract,  are  recoverable  as  damages, 

bo  the  measure   of  damages,  unless   the  {q)  O'Conner   v.    Forster,    10    Watts, 

carrier  be   guilty   of  fraud  or  fault;  but  418. 

OnlJri/,   J.,  gave  a  very  able   dissenting  (r)  Heckscher  v.    MeCrea,   24   WenH. 

opinion  in  favor  of  the  rule  as  laid  down  304.    See  also,  Shannon  v.  Comstock,  21 

above.  Wend.  457  ;  Costigan  v.  M.  &  H.  B.  R. 

(o)  Brackett  v.  M'Nair,  14  Johns.  170;  Co.   2  Denio,  609  ;   Walworth  u.  Pool  4 

O'Conner   v.    Forster,    10    Watts,    418.  Eng.    (Ark.)  394;  Robinson   ^.  Noblei  8 

But  see    Smith  t..  Richardson,  3  Caines,  Beters,  181. 

219-  (s)  Bowman  t.  Teall,  23  Wend.  306. 
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In  this  action,  as  well  as  in  some  others,  the  question  has 
arisen  whether  the  value  of  the  goods  to  be  taken  as  a  measure, 
is  that  value  which  could  be  realized  in  open  market,  without 
reference  to  the  true  worth  of  the  thing.  If  some  wild  specula- 
tion, or  the  prevalence  of  a  gross  error  has  given  to  certain 
articles  for  a  brief  time,  a  value  altogether  in  excess  of  its  nat- 
ural value,  and  the  fault  of  the  defendant  has  prevented  the 
plaintiff  from  obtaining  this  price  by  selling  at  the  highest  point 
of  the  market,  can  the  defendant  show  in  mitigation  of  damages, 
the  utter  unreasonableness  of  such  a  price  and  its  brief  duration  ? 
The  answer  both  of  reason  and  of  authority  seems  to  be,  that 
the  plaintiff  cannot  avail  himself  of  any  acts  on  his  part  of 
a  fraudulent  character,  while  he  is  entitled  to  compensation  *for 
his  actual  loss  of  any  price  he  might  have  honestly  obtained,  (t) 

3.  In  the  Action  of  Trover. 
In  the  action  of  trover,  to  which  a  plaintiff  generally  resorts 


{t)  Smith  V.  Griffith,  3  Hill,  333.  This 
was  an  action  against  common  carriers, 
for  injury  to  a  quantity  of  mulberry  trees, 
in  consequence  of  delaying  to  transj^ort 
them.  After  the  plaintiff  had  given  evi- 
dence of  their  market  value  at  the  time 
the  injury  occurred,  the  defendant  offered 
to  prove  that  at  that  time  the  market  value 
was  factitious  ;  that  from  subsequent  ex- 
periments this  kind  of  trees  had  been  as- 
•  certaincd  to  be  of  no  intrinsic  value ;  that 
they  were  not  worth  cultivating  for  the 
purpose  of  raising  silk-worms ;  and  tliat, 
if  as  much  had  been  known  of  them,  when 
the  injury  occurred,  as  at  the  time  of  the 
trial,  they  could  have  been  bought  at  a 
very  low  price.  This  evidence  was  held 
inadmissible,  Cowen,  J.,  dissenting.  Nel- 
son, C.  J.,  said  :  "  Assuming  that  there  is 
no  defect  in  the  quality  of  the  article,  the 
fair  test  of  its  value,  and  consequently  of 
the  loss  to  the  owner,  if  it  has  been  de- 
stroyed, is  the  price  at  the  time  in  the 
market.  This  makes  him  whole,  because 
the  fund  recovered  enables  him  to  go  into 
the  market  and  supply  himself  again  with 
the  goods  of  which  he  has  been  deprived. 
The  objection  to  the  evidence  offered,  is 
that  it  proposed  to  take  into  consideration 
the  fluctuations  of  the  market  value  long 
subsequent  to  the  time  when  the  injiuy 


happened  ;  thereby  making  the  measure  of 
damages  depend  upon  the  acciilental  fall 
of  prices  at  some  future  period,  which 
might  or  might  not  occur  ;  and  if  it  did, 
the  loss  miglit  or  might  not  have  fallen 
upon  the  plaintiff,  as  for  aught  the  coiui; 
or  jury  could  know,  he  may  have  parted 
with  the  property  before  depreciation./.  .  . 
I  admit  that  a  mere  speculating  price  of 
the  aiticle,  got  up  by  the  contrivance  of  a 
few  interested  dealers,  to  control  the  mar- 
ket for  their  own  private  ends,  is  not  the 
true  test.  The  law,  in  regulating  the 
measure  of  damages,  contemplates  a  range 
of  the  entire  market,  and  the  average  of 
prices,  as  thus  found,  running  through  a 
reasonable  period  of  time.  Neither  a  sud- 
den and  transient  inflation  or  depression 
of  prices  should  control  the  question. 
These  are  often  accidental,  produced  by 
interested  and  illegitimate  combinations, 
for  temporary,  special,  and  selfish  objects, 
independent  of  the  influences  of  lawful 
commerce,  —  a  forced  and  violent  perver- 
sion of  the  laws  of  trade,  not  within  the 
contemplation  of  the  regular  dealer,  and 
not  deserving  to  be  regarded  as  a  proper 
basis  upon  which  to  determine  the  value, 
when  the  fact  becomes  material  in  the  ad- 
ministration of  justice." 
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for  remedy  when  his  personal  property  has  been  appropriated  by 
another,  the  value  of  the  property  is,  in  general,  the  measure  of 
the  damages,  (m)  It  is  true  that  this  is  sometimes  no  adequate 
compensation  for  the  injury  he  has  sustained;  but  then  he 
should  have  sued  in  trespass,  in  which  action  he  might  have 
recovered  also  compensation  for  the  additional  damage  he  has 
sustained,  if  it  were  the  direct  and  natural  consequence  of  the 
injury.  He  must  be  limited  by  the  action  he  brings  ;  for  if  he 
waives  the  tort  altogether,  and  brings  assumpsit  for  money  had 
and  received,  he  can  recover  *only  the  amount  which  the  defend- 
ant has  actually  received  by  the  sale  of  the  property,  although 
this  may  be  much  less  than  its  value,  (v)  If  an  owner  bring 
trover  after  he  has  regained  the  possession  of  his  property,  or 
otherwise  had  the  equivalent  benefit  of  it,  he  can  only  recover 
damages  to  the  extent  of  the  injury  he  has  sustained  ;  as,  for 
example,  for  the  injury  to  the  chattel,  and  the  value  of  its  use.  (w) 
If  the  defendant  has  a  lien  on  the  property  for  a  certain  amount, 
that  amount  may  be  deducted  by  the  jury  from  the  value,  in 
assessing  the  damages,  [x) 

In  trover  for  a  bill  or  note,  or  other  chose  in  action,  the 
measure  of  damages  is,  prima  facie,  the  value  on  its  face,  (y) 
But  the  insolvency  of  the  ])arties  liable  thereon,  payment,  in 
whole  or  in  part,  or  any  other  facts  tending  directly  to  reduce 
its  valae,  may  be  shown  in  mitigation  of  damages,  (z) 

Whether,  in  this  or  any  action,  instead  of  the  actual  value, 
that  which  the  plaintiff  puts  upon  the  property,  as  a  gift,  per- 
haps of  a  dear  friend,  or  for  other  purely  personal  reasons,  can 
be  recovered,  is  not  perhai>8  certain.  We  think  it  quite  clear, 
however,  that  this  pretiuin  affectionis  cannot  be  recovered  unless 
in  cases  where  the  conversion  or  appropriation  by  the  defend- 

(m)  Mercer   c   Jones,   3    Camp.  477;  1;  Curtis  r.  "Ward,  20  Conn.   204;  Ett- 

Kenni;dy  ''.  Stronfr,  14  Johns.  128;  Ken-  inj;   r.  Blount,  20    Ala.    694;  Sparks  v. 

ncdy  u.  WliitwcU,  4  Pick.  466  ;   Sargent!;.  Turdy,  11    Miss.    219  ;  Hunt  r.   Haskell, 

FraTiklin  Ins.   Co.  8  Pick.   90  ;  Parks  v.  24  Maine,  339  ;  Angicr  v.  Taunton  Paper 

Bo,ston,  1.5  Pick.  19S,  207,perS/!nw,  C.  J.  Man.  Co.  1  Gray,  621. 

(«)  3  Amr.  Jur.  288,   289  ;  Bae.    Ahr.  (.r)  Green    v.    Farmer,    4   BuiT.   2214, 

Trover,  A. ;    Lindon  v.  Hooper,    Cowp.  2223;    Chamberlin   v.    Sliaw,    18    Pick. 

419,  per  Lord  Muiisjh-ld ;  Hunter  u.Prin-  283  ;  Fowler  v.  Gilman,  13  Mete.  267. 

sep,  10   East,  378,   391,  per   Lord  Ellen-  {//)  Mercer  c.  Jones,  3  Camp.  477. 

borough.  (z)  Ingalls    v.    Lord,    1     Cow.    240 ; 

{w}  Greenfield  Bank  v.  Leavilt,  17  Pick.  Komig  v.  Eomig,  2  Eawle,  241. 
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ant  was  actually  tortious  ;  and  in  that  case  we  should  be  dis- 
posed to  hold,  that  the  defendant  should  be  made  to  pay  what 
he  would  have  been  obliged  to  give  if  he  had  bought  the  arti- 
cle ;  or,  at  least,  that  the  damages  might  be  considerably 
enlarged  in  such  a  case,  on  the  principle  of  exemplary  dam- 
ages, (a) 

*The  value  of  the  property  being  the  measure  of  damages  in 
trover,  as  this  value  may  be  different  at  different  times  and  in 
different  places,  the  question  occurs  which  of  these  values  is  to 
be  this  measure.  If  goods  are  taken  from  the  owner,  and  some 
months  afterwards  an  action  is  brought,  the  owner  may  have 
lost  the  opportunity  of  selling  them  at  the  highest  price  Ihey 
have  reached  in  the  interval.  Is  he  limited  to  their  value  when 
converted ;  or  if  they  have  a  higher  value  when  he  brings  his 
action  or  tries  it,  may  he  have  that  value ;  or  if  they  have  been 
higher,  and  are  now  lower,  may  he  have  the  highest  price  that  he 
could  at  any  time  have  received  for  the  property,  had  it  remained 
in  his  possession  ?  Similar  questions  arise  sometimes  in  actions 
for  breach  of  contract  to  sell  for  a  price  payable  in  specific  arti- 
cles, in  replevin,  and  in  some  other  cases.  The  answer  to  these 
questions,  to  be  deduced  from  the  general  current  of  authority, 
is,  that  the  value  of  the  property  at  the  time  of  the  conversion, 
with   interest  thereon,  measures  the  damages.  (6)     *But  it  is 

(a)  Lord  Kaimes's  Principles  of  Equity,  78;    Hull  v.    Clark,    14   Sm.   &  Marsh, 

bk.  1,  part  1,  ch.  4,  ^   5,  p.  1159;  Sedg-  187. 

wick  on  Damages,  p.  474;  Suydam  v.  (b)  Kennedys.  Strong,  14  Johns.  128; 
Jenkins,  3  Sandf.  621.  PeT.Duer,  J.;  Hepburn  v.  Sewell,  5  H.  &  J.  211  ;  Ken- 
"  In  most  cases,  the  market  value  of  the  nedy  v.  Whitwell,  4  Pick.  466 ;  Pierce  i\ 
property  is  the  best  criterion  of  its  value  Benjamin,  14  Pick.  356,  361  ;  Parks  u. 
to  the  owner,  but  in  some  its  value  to  the  Boston,  15  Pick.  198  ;  Johnson  v.  Sum- 
owner  may  greatly  exceed  the  sum  that  ner,  1  Mete.  172;  Clark  v.  Whitaker, 
any  purchaser  would  be  willing  to  pay.  19  Conn.  319;  Smethurst  v.  Woolston, 
The  value  to  the  owner  may  be  enhanced  5  Watts  &  Serg.  106 ;  Watt  v.  Potter, 
by  personal  or  family  considerations,  as  2  Mason,  77  ;  Lillard  v.  Whitaker,  3 
in  the  case  of  family  pictures,  plate,  etc.,  Bibb,  92 ;  Sproule  a.  Ford,  3  Litt.  25. 
and  we  do  not  doubt  that  the  'prelium  In  the  case  of  Suydam  v.  Jenkins,  3 
affectionis,'  instead  of  the  market  price,  Sandf.  614,  this  subject  was  discussed 
ought  then  to  be  considered  by  the  jury  with  great  ability,  in  a  very  elaborate 
or  court,  in  estimating  the  value."  In  opinion,  delivered  by  Duer,  J.  The 
Mississippi,  in  the  case  of  a  slave,  the  cases  of  West  v.  Wentworth,  3  Cowen, 
owner  is  permitted  to  seek  equitable  re-  82,  and  of  Clark  v.  Pinney,  7  Cowen, 
lief,  and  to  claim  a  specific  return  of  the  681,  in  which  it  was  held  that  the  measure 
property,  where  at  common  law  he  would  of  damages  in  cases  where  property  has 
have  been  limited  to  an  action  for  dam-  been  withheld,  is  the  highest  market  price 
ages.    Butler  u.  Hicks,  11  Sm.  &  Marsh,  between  thfe  time  of  the  wrongful  with- 
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certain  that  the  courts  are  by  no  means  in  agreement  on  this 
point ;  and  some  exceptions  to  the  rule  should  certainly  be  ad- 
mitted.    Thus,  if  it  can  be  shown  that  the  plaintiff  suffered  by 


holding  and  the  time  of  the  trial,  were 
questioned,  and  the  general  measure  of 
damages  was  held  to  be  the  value  of 
the  property  at  the  time  the  right  of 
action  accrued,  with  interest  thereon. 
But  if  it  can  be  shown  that  the  addition 
of  interest  fails  to  compensate  the  owner 
for  his  actual  loss,  or  to  prevent  the 
wrongdoer  from  realizing  a  profit,  it  was 
held  that  a  further  compensation  should 
be  made.  J>iii-r,  J.,  said :  "  It  may  be 
shqwn  that  had  the  owner  retained  pos- 
session, he  would  have  derived  a  larger 
profit  from  the  use  of  the  property  than 
the  interest  u]ion  its  value  ;  or  that  he  had 
contracted  to  sell  it  to  a  solvent  purchaser 
at  an  advance  upon  the  market  price  ;  or 
that  when  wrongfully  taken  or  converted, 
it  was  in  the  course  of  transportation  to  a 
profitable  market,  Avhere  it  would  certainly 
have  arrived ;  and  in  each  of  these  cases 
the  difference  between  the  market  value 
when  the  right  of  action  accrued,  and  the 
advance  which  the  owner,  had  he  retained 
the  possession,  would  have  realized, 
ought  i>lainly  to  be  allowed  as  compen- 
satory damages,  and  as  such  to  be  in- 
cluded in  the  amount  for  which  judgment 
is  rendered.  So  where  it  appears  that 
the  owner  in  .  all  probability  would  have 
retained  the  possession  of  the  property 
until  the  time  of  trial  or  judgment,  and 
that  it  is  then  of  greater  value  than 
when  he  was  dispossessed,  the  difference 
may  fairly  be  considered  as  a  part  of  the 
actual  loss  resulting  to  him  from  the 
change  of  possession,  and  should  there- 
fore be  added  to  the  original  value  to 
complete  his  indemnity.  .  .  .  Even  where 
the  market  value  of  the  property,  when 
the  rigid  of  action  accnied,  would  more 
than  suffice  to  indemnify,  it  is  not,  in 
all  cases,  that  the  liability  of  the  wrong- 
doer should  be  limited  to  that  amount. 
It  is  for  the  value  that  he  has  himself 
realized,  or  might  realize,  that  he  is 
bound  to  account,  and  for  which,  judg- 
ment sliould  be  rendered  against  him. 
Hence,  should  it  appear  in  the  evidence 
upon  the  trial,  that  he  had  in  fact  obtained 
on  the  sale  of  the  property  a  larger  price 
than  its  value  when  he  acquired  posses- 
sion, or  that  he  still  retained  the  posses- 
sion, and  titat  an  advanced  price  could 
then   be   obtained,   in  each   case  the  iu- 
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crease  upon  the  original  valite,  (which 
would  otherwise  remain  as  a  profit  in  his 
hands)  ought  to  be  allowed  as  cumulative 
damages.  ...  It  seems  to  us  exceed- 
ingly clear,  that  the  highest  price  for 
which  the  property  coufd  have  been  sold 
at  any  time  after  the  right  of  action  ac- 
crued, and  before  the  entry  of  judgment, 
cannot,  except  in  special  cases,  be  justly 
considered  as  the  measure  of  damages. 
When  the  evidence  justifies  the  conclu- 
sion that  a  higher  price  would  have  been 
obtained  by  the  owner,  had  he  kept 
the  possession,  or  has  been  obtained  by 
the  wrongdoer,  we  have  admitted  and 
shown  that  it  ought  to  be  included  in  the 
estimation  of  damages ;  in  the  first  case, 
as  a  portion  of  the  indemnity  to  which 
the  owner  is  entitled,  and  in  the  second, 
as  a  profit  which  the  wrongdoer  cannot 
be  permitted  to  retain  ;  but  we  cannot 
admit  that  the  s.ame  rule  is  to  be  followed 
where  nothing  more  is  shown  than  a  bare 
possibility  that  the  highest  price  would 
have  been  realized,  and  still  less  where  it 
is  shown  that  it  would  not  have  been  ob- 
tained by  the  owner,  and  has  not  been 
obtained  liy  the  wrongdoer."  The  high- 
est market  value  between  the  time  of  the 
conversion  and  that  of  the  trial,  was  held 
to  be  the  measure  of  damages  in  the 
following  cases  :  Greening  v.  Wilkinson, 
1  C.  &  P.  625  ;  West  r.  Wentworth,  3 
Cowen,  82 ;  Clark  v.  Pinney,  7  Cowen, 
681  ;  Schley  v.  Lyon,  6  Geo.  530 ;  Ew- 
ing  V.  Blount,  20  Ala.  694  ;  Kid  v.  Mitch- 
ell, 1  Nott.&  McCord,  334.  In  debt  on 
bonds  for  the  replacement  of  stock,  the 
higher  value  of  the  stock  at  the  time  of 
the  trial  has  been  held  the  just  measure 
of  damages.  Shepherd  c.  Johnson,  2 
East,  2U  ;  McArthur  v.  Seaforth,  2 
Taunt.  257  ;  Harrison  o.  Harrison,  1  C. 
&  P.  412.  These  cases  are  examined  in 
Suydam  v.  Jenkins,  3  Sandf.  614,  632. 
But  see  Kortright  v.  Bufl'alo  Com.  Bank, 
20  Wend.  91,'  S.  C.  22  id.  348.  In 
Massachusetts,  the  rule  which  makes  the 
value  at  the  time  the  right  of  action  ac- 
crues, with  interest  thereon,  the  measure 
of  damages  for  withholding  property, 
seems  to  be  established  in  all  cases.  Gray 
c'.  Portland  Bank,  3  Mass.  364 ;  Sargent 
V.  Franklin  Ins.  Co.  8  Pick.  90,  and 
cases  cited,  supra. 
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the  wrongdoing  of  the  defendant,  a  specific  injury,  as  by  the 
failure  of  a  specific  purpose  for  which  he  had  bought  the  goods, 
or  perhaps  by  the  loss  of  a  specific  opportunity  of  selling  them, 
at  a  certain  profit,  the  principle  of  compensation  would  require 
that  this  should  be  taken  into  consideration.-  (c)  And  if  a  wil- 
ful- and  actual  tort  enter  into  the  plaintiff's  case,  it  has  been 
held  that  the  defendant  should  be  compelled  to  pay  to  the  plain- 
tiff all  that  the  plaintiff  may  have  lost  in  any  way  by  his  wrong- 
doing, (d) 

*A  question  may  arise  in  the  case  of  accession  or  confusion 
of  goods.  The  law  on  this  subject,  as  stated  generally,  by 
Blackstone,  (e)  is,  no  doubt,  in  force  at  this  day,  and  in  this 
country,  so  far  as  it  relates  to  the  title  to  property,  which  is  all 
that  he  is  speaking  of.  He  uses  the  word  "  wilfully,"  in  speak- 
ing of  confusion.  But  it  may  be  doubted,  even  on  the  author- 
ity of  the  civil  law,  to  which  Blackstone  refers,  whether,  in  a 
case  of  fraudulent  confusion,  the  party  in  fault  does  not  lose  his 
goods ;  and  on  the  other  hand,  it  may  be  doubted  whether,  if 


(c)  Dunlop  !'.  Higgins,  1  House  of 
Lords'  Gas.  381,  402;  S.  C.  12  Jurist, 
295,  per  Cottenham,  Ld.  Ch.  See  supra, 
note  (b). 

(d)  Dennis  v.  Barber,  6  S.  &  E.  420 ; 
Harger  v.  M'Mains,  4  Watts,  418.  But 
see  supra,  note  {m). 

(e)  Says  Blackstone  :  "  The  doctnne  of 
property  arising  from  accession  is  ground- 
ed on  tlie  right  of  occupancy.  By  the 
Koman  law,  if  any  given  corporeal  sub- 
stance received  afterwards  an  accession 
by  natural  or  artificial  means,  as  by  the 
growth  of  vegetables,  the  pregnancy  of  ani- 
mals, the  embroidering  of  cloth,  or  the 
conversion  of  wood  or  metal  into  vessels 
and  utensils,  the  original  owner  of  the 
thing  was  entitled,  by  his  right  of  pos- 
session, to  the  property  of  it  under  such 
its  state  of  improvement ;  but  if  the  thing 
itself,  by  such  operation,  was  changed 
into  a  different  species  —  as,  by  making 
vnne,  oil,  or  bread  out  of  another's  grapes, 
olives,  or  wheat  —  it  belonged  to  the  new 
operator,  who  was  only  to  make  a  satis- 
faction to  the  former  proprietor  for  the 
materials  which  he  had  so  converted. 
And  these  doctrines  are  implicitly  copied 
and  adopted  by  our  Bracton,  and  have 
since  been  confirmed  by  many  resolutions 
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of  the  courts.  It  hath  even  been  held  if 
one  takes  away  and  clothes  another's  wife 
or  son,  and  afterwards  they  return  home, 
the  garments  shall  cease  to  be  his  prop- 
erty who  provided  them,  being  annexed 
to  the  person  of  the  clTild  or  woman.  But 
in  the  case  of  confusion  of  goods,  where 
those  of  two  persons  are  so  intermixed 
that  the  several  portions  can  be  no  longer 
distinguished,  the  English  law  partly 
agrees  with,  and  partly  differs  from,  the 
civil.  If  the  intermixture  be  by  consent, 
I  apprehend  that,  in  both  laws,  the  pro- 
prietors have  an  interest  in  common,  in 
proportion  to  their  respective  shares.  But 
if  one  wilfully  intermixes  his  money, 
corn,  or  hay,  with  that  of  another  man, 
without  his  approbation  or  knowledge,  or 
casts  gold  in  like  manner  into  another's 
melting-pot  or  crucible,  the  civil  law, 
though  it  gives  the  sole  property  of  the 
■whole  ,to  him  who  has  not  interfered  in 
the  mixture,  yet  allows  a  satisfaction  to 
the  other  for  what  he  has  so  improvidcntly 
lost.  But  our  law,  to  guard  against 
fraud,  gives  the  entire  property,  without 
any  account,  to  bim  whose  original  do- 
minion is  invaded,  and  endeavored  to  be 
rendered  uncertain,  without  his  own  con- 
sent."-   2  Black.  Com.  404,  405. 
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the  confusion  be  voluntary,  but  perfectly  honest,  the  other  party 
takes  the  whole  property,  without  any  allowance  for  the  value 
added  to  his  own.  We  cannot  but  think  that  the  intent  of  the 
parties,  and  the  moral  character  of  the  transaction,  would  enter 
into  the  law  of  the  case.  (/)  *So,  also,  in  a  case  of  accession, 
to  take  the  very  instances  given  by  Blackstone,  if  one  innocently 
took  a  piece  of  cloth,  or  an  ingot  of  gold,  Believing  it  to  be  his 
own,  and  quadrupled  the  value  of  the  article  by  his  skill  and 
labor  expended  upon  it,  and  refused  to  deliver  it  to  the  true 
owner,  in  the  honest  belief  of  his  title,  and  without  moral  fault, 
—  if  the  owner  succeeded,  in  trover,  in  proving  the  property  to 
be  his,  we  are  of  opinion  that  the  defendant  would  be  allowed 
something  by  way  of  mitigation  of  damages,  of  recoupment,  or 
in  some  other  way,  so  that  while  the  plaintiff  was  fully  com- 
pensated, he  should  not  be  permitted  to  gain  greatly,  and  the 
defendant  made  to  suffer  greatly,  by  his  mere  mistake.  Indeed, 
the  rule,  as  given  in  Blackstone,  and  sustained  to  some  extent 
by  the  authorities  in  the  Year-Books,  would  lead  to  this  strange 
conclusion :  that  if  one  takes  another's  property,  and  expends 
upon  it  ten  times  its  value  in  his  labor,  but  without  going  so 
far  as  to  change  it  into  a  different  species,  he  loses  all  his 
labor,  and  the  original  owner  gains  it.  But  if  he  goes  so  much 
further  as  to  make  this  change,  then  he  saves  all  the  value  of 
his  labor,  and  the  original  owner  can  recover  only  the  primitive 
value  of  the  property  taken,  (g-) 

(/)  Willard  v.  Rice,  H  Mete.  493;  supposing  both  to  be  his  own,  or  that  he 
Pratt  V.  Bryant,  20  Vt.  333  ;  Wingate  v.  was  about  to  mingle  his  with  his  neigh- 
Smith,  20  Maine,  287.  In  Ryder  r.  bor's  by  agreement,  and  mistakes  the 
Hathaway,  21  Pick.  298,  trespass  was  parcel.  In  such  cases,  whicli  may  be 
brought  for  caiTving  away  and  converting  deemed  aicidental  mixtures,  it  would  be 
twenty-three  cords  of  wood.  The  defend-  unreasonable  and  unjust,  that  he  should 
ant  justified  on  the  ground  that  the  plain-  lose  his  own,  or  be  obliged  to  take  his 
tift'  had  so  mixed  his  own  wood  with  the  neighbor's.  If  they  were  of  equal  value, 
defendant's,  that  it  was  impossible  to  dis-  as  corn,  or  wood,  of  the  same  kind,  the 
tinguish  them.  Morton,  J.,  after  citing  rule  of  justice  would  be  obvious.  Let 
from  2  Kent's  Com.  297  :  "  If  A  wilfully  each  one  take  his  own  given  quantity, 
intermix  -his  corn  or  hay,  with  that  of  B,  But  if  they  were  of  unequal  value,  the 
so  that  it  becomes  impossible  to  distin-  rule  would  bo  more  difficult.  And  if  the 
guish  what  belonged  to  A  from  what  be-  intermixture  were  such  as  to  destroy  the 
longed  to  B,  the  whole  belongs  to  B,"  property,  the  whole  loss  should  fall  on 
said  :  "  But  this  rule  only  applies  to  him  whose  carelessness,  or  folly,  or  mis- 
wrongful  or  fraudulent  intermixtures,  fortune  caused  the  destruction  of  the 
There  may  bo  an  intentional  interming-  whole."  See  Colwill  v.  Reeves,  2  Camp, 
ling,    and    yet  no   wrong   intended;    as  575. 

where  a  man  mixes  two  parcels  together,        {g)  In  cases  where  a  party  has,  under  a 
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*There  are  strong  reasons,  and  authorities  of  much  weight,  in 
favor  of  the  doctrine  that  special  damages  may  be  recovered  in 
this  action,  that  is,  damages  in  addition  to  the  value  of  the 
goods,  for  losses  or  expenses  directly  and  naturally  resulting 
from  the  conversion  ;  but  it  would  seem  that  these  special  dam- 
ages should  be  specially  alleged  in  the  declaration.  (/«) 


contract  with  the  owner,  increased  the 
value  of  goods  by  his  labor  and  then  con- 
verted them  to  his  own  use,  the  value  of 
the  goods  before  the  labor  hiis  been  ex- 
pended, has-  been  given  in  damages. 
Dresser  Manuf.  Co.  v.  Waterston,  3  Mete. 
9.  See  Green  v.  Farmer,  4  Burr.  2214. 
But  whero'goods  have  been  wrongfully 
taken  and  their  value  increased  by  acces- 
sion, the  rule  laid  down  in  the  Year-Book, 

5  H.  7,  fol.  15,  is  that  the  owner  can  fol- 
low his  property  as  long  as  the  identity 
of  the  original  material  can  be  proved ; 
but  if  the  nature  of  the  thing  be  changed, 
as  grain  into  malt,  or  silver  into  money, 
so  that  the  original  material  cannot  be 
identified,  the  original  owner  loses  his 
property,  and  can  only  claim  damages 
for  the  article  as  originally  taken.  The 
first  part  of  the  rule  that  the  owner  can 
follow  his  property  as  long  as  the  identity 
of  the  original  material  can  be  shown, 
and  take  it  without  remunerating  the 
wrongdoer  for  his  trouble,  has  often  been 
sanctioned.  Betts  v.  Lee,  5  Johns.  349  ; 
Curtis  V.  Groat,  6  id.  168 ;  Brown  v.  Sax, 
7  Cowen,  95 ;  Snyder  v.  Vaux,  2  Rawle, 
427  ;  Martin  v.  Porter,  5  M.  A  W.  351  ; 
Wood  V.  Morewood,  3  Q.  B.  440,  in  notis. 
As  regards  the  first  part  of  the  rule,  no 
distinction  has  been  taken  in  any  of  the 
adjudications  between  a  case  where  the 
wrongful  taking  was  fraudulent  and  where 
it  was  by  mistake.  But  as  regards  the 
second  part  of  the  rule,  in  the  late  case  of 
Silsbury  v.  McCoon,  3  Comst.  379,  a  ma- 
jority of  the  Court  of  Appeals  overruled 
two  previous  decisions  of  the  Supreme 
Court,   in   the   same    case,    reported    in 

6  Hill,  425,  and  4  Denio,  332,  and  de- 
cided, after  a  very  able  argument  of  the 
case,  that  a  vAlfiil  wrongdoer  can  acquire 
no  property  in  the  goods  of  another,  by 
any  change  whatsoever  wrought  in  them 
by  his  labor  or  skill,  provided  it  can,  be 
shown  that  the  improved  article  was 
made  from  the  original  material;  and 
consequently  it  was  held,  that  the  title  to 
com  was  not  changed  by  its  conversion 
into   whiskey.     The   second  part  of  the 


rule  in  the  Year-Books  was  said  to  have 
no  application  in  the  case  of  a  wilfid 
wrongdoer.  But  where  the  improved 
property  was  not  changed  in  its  nature, 
BO  that  it  could  be  reclaimed  by  the  origi- 
nal o^vner  in  all  cases,  no  distinction  was 
taken  between  the  rights  of  a.  wrongdoer 
who  has  acted  with  a  fraudulent  purpose, 
and  one  who  has  acted  by  mistake.  Riy- 
ffles,  J.,  in  delivering  the  opinion  of  a  ma- 
jority of  the  court,  said :  "  So  long  as 
property  wrongfully  taken  retains  its 
original  form  and  substance,  or  may  be 
reduced  to  its  original  naaterials,  it  be- 
longs, according  to  the  admitted  princi- 
ples of  the  common  law,  to  the  original 
owner,  without  reference  to  the  degree  of 
improvement,  or  the  additional  value 
given  to  it  by  the  labor  of  the  wrongdoer. 
Nay  more,  this  rule  holds  good  against  an 
innocent  purchaser  from  the  wrongdoer, 
although  its  value  be  increased  an  hundred- 
fold by  the  labor  of  the  purchaser.  This  is 
a  necessary  consequence  of  the  continuance 
of  the  original  ownei'ship."  But  this  rigid 
rule  has  been  questioned  and  the  opinion 
expressed  in  the  text  approved  by  several 
authorities.  Brown  r.  Sax,  7  Cowen, 
95,  per  Sutherland,  J. ;  Silsbury  v.  Mc- 
Coon, 4  Denio,  332,  337,  per  Branson,  J. 
See  Benjamin  v.  Benjamin,  15  Conn. 
347,  358. 

(A)  In  Snydam  e.  .Jenkins,  3  Sandf 
614,  627,  Duer,  J.,  said :  "  In  England, 
the  law  may  be  considered  as  settled,  that 
additional  damages,  if  laid  in  the  declara^ 
tion,  and  directly  resulting  from  the  wi-ong- 
ful  act  of  the  defendant,  are  recoverable. 
(Davis  ;;.  Oswell,  7  Car.  &  P.  804  ;  Bod- 
ley  V.  Eeynolds,  8  Q.  B.  779 ;  Rogers  v. 
Sponce,  15  Law  Journal,  N.  S.  52.)  And 
an  early  decision  to  the  same  effect,  is 
found  in  our  own  reports.  (Shotwell  v. 
Wendover,  1  Johns.  95.)  It  is  true,  that 
in  Brizsee  v.  Maybee,  (21  Wend.  144,) 
Mr.  J.  Cowen,  speaking  as  the  organ  of  the 
court,  seems  to  have  held  that  under  no 
circumstances  ought  the  jury  to  be  permit- 
ted to  ilnd  special  damages  in  the  action 
of  trover;    and  the   Supreme   Court  of 
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If  the  plaintiff  claims  the  property  converted  merely  by  a  lien 
to  secure  a  debt,  he  recovers  only  the  amount  of  the  debt,  be- 
cause that  is  the  measure  of  his  interest,  if  the  defendant  have 
any  title  or  interest  at  all.  (i)  But  if  the  defendant  be  *a  mere 
stranger,  the  plaintiff  has  a  title  to  the  whole,  as  against  him, 
and  recovers  the  whole  value,  (j)  Where  a  pledgee  tortiously 
withholds  the  pledge,  or  has  sold  it,  without  calling  on  the 
pledgor  to  redeem,  and  the  pledgor  bring  an  action  against  him, 
the  pledgee  may  have  the  amount  of  his  debt  deducted  or  re- 
couped in  the  assessment  of  damages,  (k) 

4.  In  the  Action  of  Replevin. 

By  the  action  of  replevin,  the  plaintiff,  having  taken  property 
which  he  calls  his  own,  seeks  to  establish  his  title  ;  and  the  de- 
fendant, denying  the  plaintiff's  title,  endeavors  to  establish  his 
own.  But,  incidental  to  these  questions  of  title,  are  those  of 
damages.  The  plaintiff  claims  compensation  for  the  wrong 
done  to  him,  in  taking  his  goods  and  compelling  him  to  resort 
to  this  process  to  recover  them.  The  defendant  claims  to  have 
his  goods  back  again,  and  also  damages  for  taking  them  by  this 


gn-cn    Its 
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Pennsylvania  seems  to  have 
sanction  to  the  same  doctrine, 
Bank  v.  McKce,  2  Penn.  St.  U.  318);  but 
as  tliis  doctrine,  literally  understood,  in 
efi'ect  denies  the  rii;lit  of  the  plaintiff  to  a 
full  indemnity,  liowever  certain  the  e^'i- 
dcnce  of  his  loss,  the  language  of  the 
learned  judges  ought  perlia]is  to  he  con- 
strued as  only  meaning  special  damages 
ought  never  to  be  allowed,  where,  from 
the  nature  of  the  case,  the  estimate  must 
be  uncertain  and  eonjectural ;  and  the  doc- 
trine thus  exi)laiiied  and  limited,  we  are 
far  from  wishing  to  controvert." 

{i)  Hays  V.  Kiddle,  1  Sandf.  248;  In- 
gersoU  1'.  Van  Bokkelin,  7  Covven,  670 ; 
Spoor  V.  Holland,  8  Wend.  445  ;  Lloyd 
V.  Goodwin,  12  ,Sni.  &  JI.  223  ;  Strong  c. 
Strong,  6  Ala.  345  ;•  Cameron  f.  Wynch, 
2  C.  &  K.  264.  In  Hickok  u.  Buck,  22 
Vt.  149,  the  defendant  leased  to  the  plain- 
tiff a  farm  for  one  year,  and  by  the  con- 
tract was  to  provide  a  horse  for  the  plain- 
tiff to  use  upon  the  farm  for  that  term. 
He  furnished  the  horse,  but  took  him  away 
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and  sold  him  before  the  expiration  of  the 
term,  without  providing  another.  It  was 
held  that  the  plaintiff  acquired  a  special 
property  in  the  horse,  and  was  entitled  to 
recover  in  an  action  of  trover  damages  for 
tlie  loss  of  tlie  use  of  the  horse  during  the 
residue  of  the  term. 

(,/)  White  <■.  Webb,  15  Conn.  302; 
Lyle  V.  Barker,  5  Binney,  457  ;  Schley  v. 
Lyon,  6  Geo.  530.  In  Hoydon  &  Smith's 
case,  13  Coke's'  II.  67,  it"i.s  laid  down: 
"  So  is  the  better  opinion  in  1 1  H.  4,  23, 
that  he  who  hath  a  s])ccial  property  in 
goods,  shall  have  a  general  action  of  tres- 
pass against  him  who  hath  the  general 
property,  and  upon  the  evidence  damages 
shall  be  mitigated ;  but  clearly  the  bailee, 
or  he  who  hath  a  special  property,  shall 
have  a  general  action  of  trespass  against  a 
stranger,  and  shall  recover  all  in  damages, 
because  that  he  is  chargeable  over."  These 
remarks  apply  as  well  to  trover  as  to  tres- 
pass. 

(k)  Jarvis  v.  Eogers,  15  Mass.  389; 
Stearns  v.  Marsh,  4  Denio,  227. 
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process.  (I)  We  should  apply  here  the  same  principles  which 
have  been  already  stated  in  relation  to  trover;  each  party  may 
claim  complete  compensation,  and  no  more.  The  plaintiff  has 
the  goods,  and  if  he  succeeds  should  have  so  much  more  as  he 
has  lost,  or  the  defendant  has  gained,  or  might  well  have  gained 
by  the  taking  and  detention  of  them.  If  the  defendant  succeed, 
he  should  have,  beside  his  payment  for  a  return,  damages  to 
*cover  his  direct  loss  by  the  taking  and  detention.  (»»)  Which- 
ever party  establishes  his 'property  in  the  goods,  has  also  a  right 
to  have  made  good  to  him  by  damages,  any  deterioration  which 
they  may  have  suffered  while  wrongfully  in  the  hands  of  the 
other  party.  («)  This  rule,  however,  is  subject  to  the  qualifica- 
tion", that  a  plaintiff  in  replevin  who  retains  the  articles  replevied 
until  judgment  in  the  suit,  cannot  claim  damages  for  any  de- 
preciation in  their  value,  during  that  period ;  because  he  might 
sell  them  immediately  in  such  a  manner  as  to  ascertain  their 
value,  for  which  alone  he  is  answerable  on  his  bond,  (o) 

It  has  been  held  that  an  action  on  the  replevin  bond  is  defeated 
by  the  destruction  of  the  property  in  the  hands  of  the  plaintiff 
in  replevin,  by  the  act  of  God  before  the  judgment.  (;?)  But 
this  decision  has  been  much  doubted,  on  the  ground  that  if  one 
takes  property  from  its  true  owner,  if  it  be  destroyed  in  the  hands 
of  the  taker,  it  should  be  regarded  as  his  loss,  and  not  as  the 
loss  of  the  owner,  (g)  Such  would  doubtless  be  the  decision  if 
the  same  defence  were  attempted  against  an  action  of  trespass 
or  trover. 

The  question  as  to  the  time  when  the  value  of  the  goods 
should  be  taken,  to  which  we  have  alluded  in  speaking  of  trover, 
may  also  arise  in  an  action  on  the  replevin  bond,  or  if  the  de- 
fendant prevails  in  the  original  suit;  and  we  think  it  must  be 
governed  by  the  principles  we  have  already  stated  as  applicable 
to  that  action,  (r) 

(I)  Brace  V.  Learned,  4  Mass.  614, 617,  (n)  Rowley  v.  Gibbs,  14  Johns.  385. 

per  Parsons,  Ch.  J.     If  the  jury  find  the  (o)  Gordon  v.  Jenney,  16  Mass.  465. 

property  to  be  part  in  the  plaintiiF,  and  {p)  Carpenter  v.    Stevens,    12  Wend, 

part  not,  each  party  is  entitled  to  damages  589. 

and  costs.     Powell  v.  Hinsdale,  5  Mass.  (q)  Suydam  v.  Jenkins,  3  Sandf.  614, 

343.  643,  per  Duer;  J. 

(m)  Rowley  v.  Gibbs,  14  Johns.  385.  (r)  Supra,  note  (b).     The  value  of  the 

See  supra,  note  (6).  goods  at  the  time  of  the  service  of  the 
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In  an  action  upon  a  replevin  bond,  the  value  of  the  property, 
as  indorsed  upon  it,  is,  at  the  plaintiff's  election,  taken  as  its 
true  value,  (s) 

*If  the  writ,  in  replevin,  is  sued  out  maliciously,  it  has  been 
held  that  exemplary  damages  may  be  given  in  this  case,  as  for 
a  wanton  and  malicious  trespass,  {t)  But  in  an  action  on  a 
replevin  bond,  it  is  said  that  counsel  fees,  or  compensation  for 
attendance  at  court  in  the  replevin  suit,  cannot  be  recovered,  (w) 

If  one  of  the  parties  has  but  a  qualified  right  in  the  property, 
as  by  attachment  or  lien  to  secure  a  debt,  he  recovers  only  to 
the  extent  of  that  lien  or  interest,  pnless  the  other  party  fails  to 
make  out  any  rightful  title  or  interest  whatever,  (v)  Nor  can 
the  defendant  recover  the  value  of  the  whole  property,  if,  after 
the  action  commenced,  he  repossessed  himself  of  a  part  of  it. 
Although  the  plaintiff  is  nonsuited  in  an  action  of  replevin,  he 
may  still  offer  testimony  to  prove  ownership  of  the  property  in 
himself,  upon  inquiry  into  the  right  of  the  defendant's  possession, 
for  the  purpose  of  showing  that  the  defendant  has  sustained  no 
substantial  damage,  as  the  plaintiff  was  the  owner  of  the  prop- 
erty, (iv)  This  action  being,  as  it  is  said,  in  substitution  of  the 
old  action  de  bonis  asportatis,  must  be  governed,  at  least  in  this 
respect,  by  the  rules  of  that  action,  (x) 

■writof  replevin,  with  interest  until  tlie  rcn-  381.     Brizsee  l<.  Maybee,  21  "Wend.  144; 

dition  of  judgment,  is  held  to  bo  the  ordi-  Cable  v.  Dakin,  20  id.   172;  M'Cabe  v. 

nary  measure  of  damages  when  the  de-  Moreliead,  1  W.  &  S.  516. 
fendant  prevails.     Brizsee  v.  Maybee,  21         («)  Davis  v.  Crow,  7  Blackf.  129. 
Wend.  144  ;  Mattoon  v.  Pearce,  12  Mass.         (v)  Scrugham  v.  Carter,  12  Wend.  131 ; 

406;  Barnes   v.   Bartlett,    15   Piek.    71;  Lloyd  f.  Goodwin,  12  Sm.  &  M.  223.   In 

M'Cabe  v.   Morchead,  1    W.  &  S.    516;  Jennings  v.  Johnson,  17  Ohio,  154,  it  was 

CaldwelUi.  West,  1  N.  J.  411,  422.  held  that  if  property  be  replevied  from  a 

(,s )  Middlcton  v.  Bryan,  3  M.  &  S.  1 55  ;  sheriff  holding  it  under  execution,  and  the 

Huggcford  r.  Ford,  llPiek.  223;  P.arkcr  issue  be  found  for  the  defendant,  if  the 

V.  Simonds,  8  Mete.  205.     In  an  action  value  of  the  property  be  greater  than  the 

of  debt  on  a  replevin  bond,  the  original  amount  of  the  execution,  the  rule  of  dam- 

. plaintiffs  having  failed  in  their  action,  .and  ages  is  the  amount  of  the  execution  with 

•  a  writ  of  restitution  having  been  issued,  interest  thereon  ;  but  if  the  value  of  the 

by  virtue  of  which  the  defendant  demanded  property  be  less  than  the  amount  of  the 

the  goods,  he  was  held  entitled  to  the  value  execution,  then  the  measure  of  damages 

of  the  goods  at  the  time  of  the  demand,  is  the  full  value  of  the  property. 
Swift  V.  Barnes,  16  Pick.  194.     See  also         {w)  Harman   v.    Goodrich,    1   Greene, 

Howe  V.  Handlev,  28  Maine,   241,   and  (Iowa,)  13.     See  also,  Wallace  c.  Clark, 

Suydam  v.  Jenkins,  3  Sandf.  614, 645,  per  7  Blaekf.  298. 

.Dm-r,  J.  [x)  De  Witt  v.  Morris,  13  Wend.  496. 

(()  M'Donald  <..  Scaife,  11   Penn.  St. 
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5.   Where  a   Vendee  sues  a   Vendor. 

If  a  vendee,  to  whom  the  vendor  has  not  delivered  the  articles 
sold  agreeably  to  his  contract,  brings  an  action  for  the  breach, 
he  may  be  said  to  have  sustained  no  loss  unless  the  articles 
have  risen  in  value.  He  could  not  maintain  his  action  without 
tendering  the  price,  and  if  the  articles  would  bring  no  more  than 
this,  he  would  gain  nothing  if  they  were  delivered  to  him,  and 
loses  nothing  if  they  are  withheld.  *But  although  they  may 
have  gained  nothing  in  value  up  to  the  time  when  they  should 
have  been  delivered,  they  may  have  gained  greatly  since,  and 
it  is  precisely  for  the  loss  of  this  gain  that  the  vendee  demands 
compensation.  A  distinction  is  made  here,  by  some  authorities, 
which  does  not  appear  to  us  to  rest  upon  perfectly  satisfactory 
and  conclusive  reasons.  It  is  said  that  if  the  vendee  bought  on 
credit,  the  value  of  the  goods  at  the  time  of  the  purchase,  or  at 
the  time  when  delivery  was  due,  should  be  taken  as  the  meas- 
ure of  damages.  But  if  he  paid  the  price  down,  or  in  advance, 
then  he  is  entitled  not  only  to  their  increase  in  value  at  the 
time  he  brings  his  action,  but  to  any  increase  which  may  have 
taken  place  at  any  intermediate  period  between  the  purchase 
and  the  action,  even  if  the  value  had  fallen  again  before  the 
action,  {y)  But  if  compensation  is  to  be  the  measure,  it  would 
be  difficult  to  find  a  very  good  reason  for  this  difference.     It 


[y)  Shepherd  t).  Hampton,  3  Wheat.  Davis  w.  Shields,  24  Wend.  322.  In  suits 
200 ;  Marshal,  C.  J. :  "  The  only  question  on  bonds  for  the  replacement  of  stock,  the 
is,  whether  the  price  of  the  article  at  the  higher  value  thereof  on  the  day  of  trial 
time  of  the  breach  of  the  contract,  or  at  has  been  allowed  as  the  measure  of  dara- 
any  subsequent  time  before  suit  brought,  ages.  Shepherd  v.  Johnson,  2  East,  211  ; 
constitutes  the  proper  rule  of  damages  in  M' Arthur  v.  Seaforth,  2  Taunt.  257  ;  Har- 
this  case.  The  unanimous  opinion  of  the  rison  v.  Harrison,  1  C.  &.P.  412;  Downes 
court  is,  that  the  price  of  the  article  at  the  v.  Back,  1  Stark.  318.  See  Tempest  v. 
time  it  was  to  be  delivered,  is  the  measure  Kilncr,  3  C.  B.  249.  But  the  authority 
of  damages.  For  myself  only,  I  can  say  of  these  cases  in  this  country  is  very  doubt- 
that  I  should  not  think  the  will  would  ap-  ful;  Wells  V.  Abernethy,  5  Conn.  227, 
ply  to  a  case  where  advances  of  money  per  Ilosmer,  C.  J. ;  Gray  v.  The  Portland 
had  been  made  by  the  purchaser  under  the  Bank,  3  Mass.  390  ;  Suy  dam  v.  Jenkins, 
contract."  This  distinction  was  adopted  3  Sandf,  632-636.  They  have,  however, 
in  Clark  v.  Pinney,  7  Cowen,  681,  with  been  recently  approved  in  Connecticut, 
the  qualification  that  in  order  to  recover  West  v.  Pritchard,  19  Conn.  212.  See 
the  highest  price  between  the  period  for  Com.  Bank  of  Buffalo  v.  Kortright,  22 
delivery  and  the  day  of  trial,  the  suit  must  Wend.  348  ;  Wilson  v.  Little,  2  Comst. 
be    brought   within    a    reasonable   time.  443. 
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may  indeed  be  said,  that  one  who  buys  not  only  on  credit,  but 
without  any  definite  period  of  payment,  and  who  acquires  a 
right  to  the  goods  only  by  tendering  the  price,  and  makes  this 
tender  only  when  he  brings  the  action,  necessarily  fixes  that 
time  as  the  time  of  the  purchase,  of  the  delivery,  and  of  the 
standard  of  value,  (s)  But  if  one  buys  to-day,  the  goods  to  be 
delivered  to-day,  and  the  price  is  to  be  paid  in  three  months, 
and  the  goods  are  withheld  without  sufficient  cause,  there  does 
not  seem  to  be  any  clear  and  *convincing  reason  for  giving  him 
a  compensation  different  from  that  to  which  he  would  be  entitled 
as  damages,  if  he  paid  the  price  down,  (a)  We  have  consid- 
ered a  similar  question, —  as  to  the  time  when  the  value  of 
property  is  to  be  taken,  — repeatedly,  because  different  principles 
have  been  applied  to  it  in  different  actions.  But  we  doubt  if 
this  be  wise  or  just.  If  we  adhere  to  the  simple  rule  of  com- 
pensation, we  should  say,  that  in  every  action  to  recover  dam- 
ages for  the  wrongful  detention  of  personal  property,  the  plaintiff 
should  recover  full  compensation  for  the  loss  of  all  that  he  might 
fairly  have  gained  during  the  whole  period  of  the  defendant's 
misappropriation  ;  and  the  defendant  should  be  supposed  to 
have  made  his  wrongful  act  as  profitable  to  himself  as  the  raar- 

(z)  Suydam  v.  Jenkins,  3  Sandf.  639.  3  Cranch,  S.  C.  298 ;  S.  C.  I  Cranch,  C. 

(a)  This  distinction  has,  in  some  cases,  C.  241  ;  Gilpins  v.  Conscqua,  Peters,  C. 
been  oven'ulod,  and  the  ralue  of  the  prop-  C.  85  ;  Dey  v.  Dox,  9  Wend.  129  ;  Beals 
ertv  at  the  time  and  place  of  tlio  promised  r.  Terry,  2  Sandf  127;  Clark  v.  Dales, 
dclivciy  taken  as  the  measure  of  damages,  20  Barb.  42  ;  Dana  v.  Fiedler,  2  Keman, 
without  reference  to  the  previous  payment  40;  Tobin  c.  Post,  3  Cal.  37.3;  Shaw  t). 
of  the  consideration.  Snictliur.st  «.  Wool-  Nudd,  8  Pick.  9  ;  Swift  v.  Barnes,  16  id. 
ston,  5  W.  &  S.  106;  .Smith  r.  Dunlap,  194;  Smith  i.  Berry,  18  Maine,  122; 
12  Illinois,  184  ;  Bush  y.  Canlield,  2  Conn.  Marchhesseau  v.  Chaffee,  4  La.  Ann.  R. 
485;  Wells  v.  Abernetliy,  5  id.  222;  24.  There  arc  cases  which  hold  that  in 
Vance  ».  Tonrne,  13  Lou.  225;  Sargent  trover  the  highest  value  of  the  goods  at 
V.  The  Franklin  Ins.  Co.  8  Pick.  90 ;  any  intermediate  period  between  the  con- 
Startup  V.  Cortazzi,  2  C.  M.  &  K.  165.  version  and  the  trial  is  the  measure  of 
Wlurc  the  ])ricc  has  not  been  paid  by  the  damages.  West  v.  Wentworth,  3  Cowen, 
vendee,  the  authorities  generally  agree  ;  82  ;  Greening  v.  Wilkinson,  1  C.  &  P.  625. 
some  of  them  not  noticing  the  distinction  See  Fisher  ;■.  Prince,  3  BuiT.  1363  ;  Whit 
we  havr  mcntioncil,  that  the  difference  ten  i'.  Fuller,  2  Bl.  902.  In  detinue,  for 
between  the  market  value  of  the  goods  at  railway  scrip,  the  measure  of  damages  was 
the  time  of  the  promised  delivery,  .and  the  held  to  be  the  difference  between  its  value 
contract. price,  is  the  measure  of  damages,  when  demanded  and  its  depreciated  value 
Leigh  r.  Paterson,  8  Taunt.  540 ;  Gains-  when  delivered  up.  Williams  v.  Archer, 
ford  u.  Carroll,,2  B.  &  C.  624 ;  Peterson  5  C.  B.  318  ;  S.  C.  2  C.  &  K.  26 ;  Tem- 
V.  Ayrc,  24  E.  L.  &  E.  382  ;  Boorman  v.  pest  v.  Kulner,  3  C.  B.  249.  See  Com. 
Nash,  9  B.  &  C.  145;  Sh.iw  c.  Holland,  B.auk  of  Buffalo  v.  Kortright,  22  Wend. 
15  M.  &  W.  136  ;  Douglass  v.  M'AUister,  348  ;  Wilson  v.  Little,  2  Comst.  443 
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ket  at  any  time  permitted, —  excepting,  perhaps,  accidental  and 
momentary  inflations, —  and  should  be  compelled  to  give  over 
this  profit  to  the  plaintiff.  And  it  will  be  seen  in  our  notes, 
that  we  have  recent  authority  for  this  general  rule,  (b) 

*In  determining  what  is  the  market  value  of  property  at  any 
particular  time,  the  jury  may  sometimes  take  a  wide  range  ;  for 
this  is  not  always  ascertainable  by  precise  facts,  but  must 
sometimes  rest  on  opinion  ;  (c)  and  it  would  seem  that  neither 
party  ought  to  gain  or  lose  by  a  mere  fancy  price,  or  an  inflated 
and  accidental  value  suddenly  put  in  force  by  some  speculative 
movement,  and  as  suddenly  passing  away,  (rf)  The  question 
of  measurement  of  damages  by  a  market  value  is  peculiarly 
one  for  the  jury.  But  a  court  would  not  willingly  permit  them 
to  take  any  extreme  of  valuation,  whether  high  or  low,  which 
contradicted  existing  facts,  and  rested  only  on  a  merely  specu- 
lative opinion  of  a  future  want  or  excess.  The  plaintiff  should 
not  be  permitted  to  make  a  profit  by  the  breach  of  his  contract, 
which  he  could  not  have  naturally  expected  to  make  by  its 
performance  ;  nor  should  ^Jie  be  subjected  to  a  loss,  and  the 
defendant  be  permitted  to  make  a  saving,  on  a  merely  specula- 
tive possibility.  The  inquiry  always  should  be,  what  was  the 
value  of  the  thing  at  that  time,  taking  into  consideration  all 
proved  facts  of  price  and  sale,  and  all  rational  and  distinct 
probabilities,  and  nothing  more,  (e) 

(6)  Suydam  v.  Jenkins,  3  Sandf.  614.  would  have  been  received  if  the  party  had 
Sep  supra,  note  (6).  Uunlop  v.  Higgins,  performed  his  contract.  No  otlier  rule  is 
1  House  of  Lords  Cas.  381,  403,  12  Jur.  reconcilalile  with  justice,  nor  with  the 
295.  Lord  Chancellor  Cottenham :  "  Sup-  duty  which  the  jury  had  to  perform  — 
pose,  for  instance,  a  party  who  has  agreed  that  of  deciding  the  amount  of  damage 
to  purchase  2,000  tons  of  pig  iron,  on  a  which  the  party  had  suffered  by  the  breach 
parficular  day,  has  himself  entered  into  a  of  his  contract."  But  in  trover,  for  goods 
contract  with  somebody  else,  condition  sold,  it  was  held  in  Massachusetts  that  the 
for  the  supply  of  2,000  tons  of  pig  iron,  rule  of  damages  is  their  value  at  the.  time 
to  be  delivered  on  that  day,  and  that  of  the  conversion,  notwithstanding  the 
he,  not  being  able  to  obtain  those  2,000  vendor  has  resold  them  at  an  advanced 
tons  of  pig  iron  on  that  particular  day,  price  before  the  trial ;  Kennedy  v.  Whit- 
loses  the  benefit  arising  from  that  contract,  well,  4  Pick.  466.  See  Hanna  ».  Harter, 
If  pig  iron  had  only  risen  a  shilling  a  ton  2  Pike,  (Ark.). 397,  where  in  an  action 
in  the  market,  but  the  pursuers  had  lost  against  a  vendor  for  refusing  to  complete 
1 ,000/.  upon  a  contract  with  a  railway  a  contract  of  sale,  it  was  held  that  the  sum 
company,  in  my  opinion  they  ought  not  at  which  he  resold  the  article  does  not 
only  to  recover  the  damage  which  would  establish  its,market  value, 
have  arisen  if  they  had  gone  into  the  mar-  (c)  Joy  v.  Hopkins,  5  Ucnio,  84. 
ket  and  bought  "the  pig  iron  at  that  in-  (d)  Younger  v.  Givens,  6  Dana,  1 . 
creased  price,  but  also  that  profit  which  (e)  Blydenburgh  u.  Welsli,  1  Baldwin, 
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*If  the  vendee  objects  that  the  articles  are  not  such  as  he 
bargained  for,  he  may  rescind  the  contract  as  a  whole,  but  as 
we  have  seen,  not  as  to  a  part.  If,  therefore,  he  has  received  a 
part  of  the  goods,  he  cannot  retain  them  and  have  damages  on 
the  non-delivery  of  the  whole  ;  nor  can  he  require  the  delivery 
of  the  residue,  after  he  has  ascertained  their  quality,  and  then 
have  his  claim  for  damages,  for  their  inferiority.  (/) 

6.    Where  a  Vendor  sues  a  Vendee. 

If  a  vendor  sues  the  vendee,  h^  demands,  byway  of  damages, 
the  price  the  vendee  should  have  paid.  Usually  this  is  fixed 
by  the  parties ;  if  not,  it  may  be  fixed  by  subsequent  facts,  as 


331,  340.  Per  HopJdtison,  J.  :  "It  is  the 
price  —  tlie  market  price  of  the  article  that 
is  to  furnish  the  measure  of  damages. 
Now  wliat  is  the  price  of  a  thing,  partic- 
ularly the  market  price?  We  consider  it 
to  be  the  value  —  the  rate  at  whicli  tlio 
thing  is  sold.  To  make  ■•  market,  there 
must  be  buying  and  selling,  purchase  and 
sale.  If  tlie  owner  of  an  article  holds  it 
at  a  price  which  nobody  will  give  for  it, 
can  that  be  said  to  be  its  market  value '! 
Jlen  sometimes  ])ut  fantastical  prices  upon 
their  property.  For  reasons  personal  and 
peculiar,  they  rate  it  much  above  what 
any  one  would  give  for  it.  Is  that  its 
value?  Further,  tlic  holders  of  an  article, 
as  flour,  for  instance,  under  a  false  rumor, 
which  if  true  would  augment  its  value, 
may  suspend  their  sales  and  put  a  price 
upon  it,  not  according  to  its  value  in  the 
actual  state  of  the  market,  or  the  actual 
circumstances  wliich  affect  the  market,  but 
according  to  what,  in  their  ojjinion,  will 
be  its  market  price  or  value,  provided  the 
rumor  shall  pro\e  to  be  tiue.  In  sueli  a 
case,  it  is  clear  that  the  asking  price  is  not 
the  worth  of  the  thing  on  tlie  given  day,  but 
wliat  it  is  supposed  it  will  be  woith  on  a 
future  day,  if  the  contingency  shall  hap- 
pen wliich  is  to  give  it  this  additional 
value.  To  take  such  a  price  as  a  rule  of 
damages  is  to  make  a  defendant  pay  what 
never  in  truth  was  the  value  of  the  article, 
and  to  give  the  plaintiff  a  profit,  liy  a 
breach  of  the  contract,  which  he  never 
could  have  made  by  its  performance," 
See  Smith  r,  Griftitli,  3  Kill,  333; 
Younger  v.  Givens,  6  Dana,  1.   Evidence 
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of  value  at  places  in  the  vicinity  of  the 
place  of  delivery  may  be  admitted  to  show 
the  value  at  that  place.  But  where  the 
evidence  is  clear  and  explicit  as  to  the 
value  at  that  place,  such  value  must  con- 
trol, no  matter  what  the  value  is  at  other 
places.  Gregory  u.  McDowel,  8  Wend. 
435.  ■ 

(/)  Shields  i:  Pettee,  2  Sandf  262. 
The  defendants  purchased  of  the  plaintiffs 
one  hundred  and  fifty  tons  of  pig  iron.  No. 
1,  to  arri\'e  in  the  ship  Siddons.  The 
iron  which  arrived  was  not  of  that  quality, 
and  for  that  reason  the  defendants,  .after 
receiving  a  part,  refused  to  receive  the 
remainder,  or  pay  the  contract  price  for 
the  part  already  received.  In  the  mean 
time  the  market  price  had  risen,  so  that 
iron  of  the  quality  delivei'cd  was  worth 
two  or  three  dollars  per  ton  more  than  t^e 
contract  price.  This  action  was  brought 
for  the  value  of  the  iron  delivered.  Oak- 
ley, G.  J.,  said:  "Assuming  the  contract 
to  be  obligatory,  the  defendants,  on  find- 
ing the  iron  they  were  receiving  was  not 
No.  1,  were  at  liberty  to  continue  to  re- 
ceive it  as  a  fulfilment  of  their  purchase,  or 
they  could  have  repudiated  the  delivery 
and  brought  their  action  for  damages. 
But  they  could  not  do  both.  Tliey  had 
no  right  to  receive  a  part  of  the  goods,  re- 
tain such  part,  and  refuse  to  receive  the 
residue."  Accordingly  it  was  held  that 
the  defendants  could  not  recoup  damages 
for  the  non-fulfilment  of  the  contract  by 
the  plaintifts,  but  that  they  were  bound  to 
pay  the  market  price  of  the  iron  delivered. 
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by  a  bond  fide  sale  by  the  vendee,  {g)  If  not,  then  a  fair  price 
must  be  given,  as  ascertained  by  testimony.  If  the  goods  re- 
main in  the  vendor's  hands,  it  may  be  said  that  now  all  his 
damage  is  the  difference  between  their  value  and  the  price  to 
be  paid ;  which  may  be  nothing.  This  would  be  true  if  the 
vendor  chose  to  consider  the  articles  as  his  own,  or  if  the  law 
obliged  him  to  consider  them  as  his  *own.  (h)  But  it  does  not 
seem  that  the  law  lays  upon  him  any  such  obligation.  He  may 
consider  them  as  his  own,  if  there  has  been  no  delivery  ;  or  he 
may  consider  them  as  the  vendee's,  and  sell  them,  with  due 
precaution,  to  satisfy  his  lien  on  them  for  the  price,  and  then 
he  may  sue  and  recover  only  for  the  unpaid  balance  of  the- 
price  ;  or  he  may  consider  them  as  the  property  of  the  vendee, 
subject  to  his  call  or  order,  and  then  he  recovers  the  whole  of 
the  price  which  the  vendee  should  pay.  (i)     As  the  action,  in 


(g)  In  Greene  v.  Bateman,  2  Wood.  & 
M.  359,  there  was  such  a  misunderstand- 
ing as  to  the  price  that  no  express  con- 
tract could  be  proved.  But  the  vendee 
having  offered  to  return  the  goods,  and 
the  offer  having  been  declined,  sold  them. 
It  was  held,  in  an  action  of  assumpsit, 
that  he  must  be  treated  as  the  trustee  of 
the  vendor,  selling  on  his  account  and  for 
his  benefit,  and  liable  to  the  vendor  for 
the  price  received,  deducting  compensa- 
tion for  his  services. 

(h)  Stanton  v.  Small,  3  Sandf.  230; 
McNaughter  i'.  Cassally,  4  McLean,  530  ; 
Whitmore  v.  Coats,  14  Mis.  9 ;  Thompson 
0.  Alger,  12  Mete.  428 ;  Girard  v.  Tag- 
gart,  5  S.  &  R.  19.  In  Allen  v.  Jarvis, 
20  Conn.  38,  the  defendant  contracted 
with  the  plaintiff  to  manufacture  a  number 
of  surgical  instruments,  of  which  the  de- 
fendant was  patentee.  After  they  were 
finished,  the  defendant  refused  to  accept 
them.  The  plaintiff  recovered  the  full 
price  agreed  upon,  on  the  ground  that  the 
instruments  were  of  no  value  to  him. 
Stmrs,  J.,  said  :  "  The  rule  of  damages, 
in  an  action  for  the  non-acceptance  of 
property  sold  or  contracted  for,  is  the 
amount  of  actual  injury  sustained  by  the 
plaintiff,  in  consequence  of  such  non- 
acceptance.  This  is  ordinarily  the  differ- 
ence between  the  price  agreed  to  be  paid 
for  it,  and  its  value,  where  such  price  ex- 
ceeds the  value.  If  it  is  worth  that  price 
the  damages  are  only  nominal.  But  there 
may  be  cases  where  the  property  is  utterly 


worthless  in  the  hands  of  the  plaintiff,  and 
there  the  whole  price  agreed  to  be  paid 
should  be  recovered.  The  present  appears 
to  us  to  be  a  case  of  this  description.  The 
articles  contracted  for  were  those  for  the 
exclusive  right  of  making  and  vending 
which  the  defendant  has  obtained  a  patent. 
They  could  not  be  lawfully  sold  by  the 
plaintiffs,  and  were,  therefore,  worthless  to 
them."  Where  the  vendee  gives  notice  be- 
fore the  day  of  delivery  that  he  will  not  ac- 
cept the  goods,  the  measure  of  damages  in 
an  action  against  him  by  the  vendor,  is  till 
the  difference  between  the  contract  price 
and  the  market  price,  when  they  should 
have  been  delivered,  and  he  cannot  have 
them  assessed  at  the  market  value  of  the 
goods  at  the  time  when  the  notice  was 
given.  Pliillpotts  v.  Evans, 5  M.  &  W.  475. 
(j)  Sands  v.  Taylor,  5  Johns.  395 ; 
Langfort  u.  Tiler,  1  Salk.  113;  6  Mod. 
162 ;  Jones  v.  Marsh,  22  Vt.  144 ;  Wilson 
V.  Broom,  6  La.  Ann.  R.  381 ;  Gaskell  v. 
Morris,  7  W.  &  S.  32 ;  Boorman  v.  Nash, 
9  B.  &  C.  145.  In  Sands  v.  Taylor,  the 
defendants  purchased  of  the  plaintiffs  a 
cargo  of  wheat.  After  accepting  a  part 
they  refused  to  accept  the  remainder. 
After  giving  notice  to  the  defendilnts  the 
plaintiffs  sold  the  wheat  in  their  hands  at 
auction.  Van  Ness,  J.,  said  ;  "  Nothing, 
therefore,  is  more  reasonable,  than  that 
the  plaintiffs,  who  were  not  bound  to  store 
or  purchase  the  wheat,  should  be  per- 
mitted to  sell  it,  at  the  best  price  that 
could  be  obtained.     The  defendants  have 
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either  case,  proceeds  upon  the  breach  of  the  contract  by  the 
vendee,  it  seems  reasonable  that  this  election  should  be  given 
to  the  vendor,  and  no  part  of  it  to  the  vendee.  But  if  the  ven- 
dor has  not  the  goods  himself,  but  contracts  with  a  third  party 
for  them,  it  is  said,  (but  not,  as  we  think,  for  good  reasons,)  that 
he  now  recovers  only  the  difference  between  the  market  value 
and  the  contract  price.  But  if  his  contract  to  buy  was  *abso- 
lute  and  obligatory,  and  he  had  the  goods  in  his  control,  so  that 
his  vendee  might  have  them  on  demand,  it  might  not  be  easy 
to  discriminate  this  case  from  the  other,  on  principle.  (_/) 


no  right  to  complain.  Had  they  taken 
the  wheat,  as  tliey  ought  to  have  done,  a 
sale  by  the  plaintiffs  would  not  have  been 
necessary.  The  recovery  here  is  only  for 
the  difference  between  the  net  proceeds  of 
that  sale,  and  the  price  agreed  upon  in 
the  original  contract."  Beracnt  v.  Smith, 
15  Wend.  493;  Graham  v.  Jackson,  14 
East,  498.  In  Bement  v.  Smith,  the  plain- 
tiff built  a  carri:^e  for  the  defendant,  ac- 
cording to  an  agreement,  tendered  it  to 
him,  and  on  his  refusal  to  accept  it,  de- 
posited it  with  a  third  person  on  his  ac- 
count, giving  the  defendant  notice  of  the 
deposit,  and  brought  an  action  of  assump- 
sit. It  was  held  that  the  plaintiff  wasi  en- 
titled to  recover  the  price  agreed  upon. 
But  in  Laird  v.  Pim,  7  M.  &  W.  474,  478, 
Parke,  B.,  said  :  "  A  party  cannot  re- 
cover the  full  value  of  a  chattel,  unless 
under  circumstances  which  import  that 
the  jiroperty  has  passed  to  the  defendant, 
as  in  the  case  of  goods  sold  and  delivered, 
where  they  have  been  absolutely  parted 
with,  and  cannot  be  sold  again."  See 
also,  Dunlop  v.  Grote,  2  C.  &  K.  153; 
Thompson  v.  Alger,  12  Mete.  428,  443. 
In  this  last  case,  the  contract  was  for  the 
purchase  of  railroad  shares,  and  they  had 
already  been  transferred  to  the  vendee,  on 
the  books  of  the  company,  and  he  refused, 
after  the  transfer,  to  receive  them ;  the 
vendor  was  held  entitled  to  recover  the 
contract  price ;  but  the  court  were  of 
opinion  that  if  the  refusal  had  preceded 
the  transfer,  the  difference  between  the 
agreed  price  and  the  market  value  on  the 
day  of  delivery  would  have  been  the 
measure  of  damages.  Thompson  v.  Al- 
ger, 12  Mete.  428.  Damj,  J.  :  "The 
plaintiff  is  entitled  to  recover  the  whole 
amount  stipulated  to  be  paid  for  the  stock. 
The  argument  against  such  recovery  is, 
that  this  stock  was  never  accepted  by  the 
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defendant ;  that  this,  at  most,  was  a  mere 
contract  to  purchase ;  and  that  the  de- 
fendant, having  repudiated  it,  is  only  lia- 
ble to  pay  the  difference  between  the 
agreed  price  and  the  market  value  of  the 
stock  on  the  day  of  the  delivery.  Such 
would  be  the  general  rale  as  to  contracts 
for  the  sale  of  personal  property ;  and  such 
rule  would  do  entire  justice  to  the  vendor. 
He  would  retain  the  property  as  fully  in 
his  hands  as  before,  and  a  payment  of  the 
dift'erence  between  the  market  price  and 
that  stipulated  would  fully  indemnify  him. 
Such  \^'ould  have  been  the  rule  in  this 
case,  if  nothing  had  been  done  to  change 
the  relations  of  the  parties.  If,  for  in- 
stance, the  defendant  had  repudiated  the 
contract,  before  any  transfer  of  stock  to 
him  had  been  made  on  the  books  of  the 
corporation,  it  might  properly  have  ap- 
plied here.  But  this  is  a  case  of  some- 
what peculiar  character,  in  this  respect. 
The  contract  of  the  vendor  to  sell  to  the 
defendant  one  hundred  and  eighty  shares 
of  railroad  stock  required  a  previous 
transfer  of  the  shares  on  the  books  of  the 
corporation.  This,  from  the  vcrj'  nature 
of  the  case  was  a  previous  act ;  and  when 
done,  it  passed  the  property  on  the  books 
of  the  company  to  the  defendant." 

[j]  For  this  distinction,  see  Sedgwick 
on  Damages,  p.  283,  citing  Stanton  v. 
Small,  3  Sandf  230;  McNaughter  v. 
Cassally,  4  McLean,  530,  But  wo  think 
this  distinction  is  without  foundation. 
The  circumstance,  in  the  first  case,  that 
the  goods  were  not  in  the  possession  of 
the  vendor,  but  only  contracted  for,  was 
not  alluded  to  by  the  court  in  assessing 
damages.  The  plaintiff'  only  claimed 
what  the  court  allowed.  The  eases  seem 
to  show  that  a  vendor  may,  on  default  of 
vendee,  not  only  elect  to  resell  .and  charge 
the  vendee  for  the  loss  on  the  resale,  or 
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If  the  goods  are  sold  on  credit,  that  is,  if  it  is  a  part  of  the 
contract  of  sale,  that  payment  shall  be  made  at  a  future  day, 
there  can,  of  course,  be  no  suit  for  the  price  until  that  day. 
But  if  it  is  also  a  part  of  the  contract  that  a  note  or  bill  of 
exchange  shall  be  given  immediately,  which  is  to  be  payable  on 
that  future  day,  if  this  be  not  given  an  action  can  at  *once  be 
maintained  for  it;  not  only  because  it  is  a  separate  promise, 
but  because,  by  the  practice  of  merchants,  this  note  or  bill 
might  be  made,  by  the  vendor's  getting  it  discounted,  the  means 
of  present  payment,  (k) 

If  the  sale  was  with  warranty,  and  an  action  is  brought  on  a 
breach  of  the  warranty,  if  the  vendee  may  not  rescind  the  con- 
tract and  return  the  goods,  —  a  question  we  have  considered 
elsewhere,  (Z)  —  he  can  have  no 'other  compensation  than  that 
which  would  make  up  the  difference  between  what  the  goods 
are  and  what  they  ought  to  be.  Nor  is  the  price  paid  for  the 
article  any  thing  more  than  primd  facie  evidence  of  the  value 
which  it  should  have  had,  if  it  is  even  so  much.  The  jury  can- 
not assume  that  the  warrantor  only  agreed  that  the  thing  pur- 
chased should  be  worth  what  was  given  for  it,  because  the  pur- 
chaser may  have  been  induced  by  the  Ic^w  price  to  make  the 
purchase.  He  has  a  right  to  have  just  such  goods  as  the 
vendor  agreed  to  sell,  and  compensation  for  the  whole  differ- 
ence by  which  they  fall  short  of  this,  without  reference  to  the 
price  paid  for  the  goods,  [m)     He  may  *also  recover  for  the  con- 

sue  for  the  contract  price  considering  the  580;  Worthy  i'.  Patterson,  20  Ala.  172; 
goods  as  the  vendee's  ;  but  may  also  elect  Slaughter  v.  McRae,  3  La.  Ann.  R.  453  ; 
to  consider  them  as  his  own,  the  contract  Thornton  v.  Thompson,  4  Grattan,  121 ; 
being  rescinded,  and  sue  for  the  special  Voorhees  v.  Earl,  2  Hill,  288  ;  Freeman 
damage ;  .i.  e.  the  difference  between  the  v.  Clute,  3  Barb.  424 ;  Comstock  v.  Hutch- 
market  value  and  the  agreed  price.  inson,  10  id.  211.     In  Caiy  v.  Gruman,  4  ^ 

(k)    Hanna  v.   MiUs,    21    Wend.   90 ;  Hill,  625,  the  action  was  for  a  breach  of 

Rinehart  u.    Olwine,   5   W.   &   S.    157;  a  warranty,  in  the  sale  of  a  horse.     The 

Hutchinson  v.  Reid,  3  Camp.  329.     See  measure  of  damages  was  held  to  be  the 

also,  Mussen  v.  Price,  4  East,  147  ;  I)ut-  difference  between  what  would  have  been 

ton  V.  Solomonson,  3  B.  &  P.  582.     In  its  value  as  a  sound  horse  and  its  value 

the  action  for  not  giving   the   note,   the  with  the  defects.     Cowen,  J.,  said  :  "  The 

measure  of  damages  is  the  full  price  of  the  rule  undoubtedly  is,  that  the  agreed  price 

goods.     Hanna  v.  Mills ;  Rinehart  v.  01-  is   strong   evidence  of  the  actual  value ; 

wine.  and  this  should  never  be  departed  from, 

{1}  Vol.  1,  p.  474.  unless  it  be  clear  that  such  value  was  more 

(m)  Clare  v.  Maynard,  7  C.  &  P.  741,  6  or  less  than  the  sum  at  which  the  parties 

A.  &  E.  519,  note;  Curtis  v.  Hannay,  3"  fixed  it.    It  is  sometimes  the  value  of  the 

Esp.  82;  'Vf'oodward  w.  Thatcher,  21  Vt.  article  as  between  them,  rather  than  its 
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sequential  injury  he  has  sustained  by  reason  of  the  breach  of 
warranty,  if  it  were  the  immediate,  direct,  and  natural  conse- 
quence, but  not  otherwise,  (n)  Thus,  if  goods  are  warranted 
fit  for  a  particular  purpose,  the  purchaser  is  entitled  to  recover, 
in  his  action  for  breach  of  the  warranty,  what  they  would  have 
been  worth  to  him  if  they  had  conformed  to  the  warranty,  (o) 


7.    Whether  Expenses  may  be  included  in  Damages. 

A  question  sometimes  occurs  in  these  cases,  and  also  in 
many  other  actions  where  damages  are  demanded,  as  we  have 
already  intimated,  which  cannot  always  be  answered  by  direct 
and  unquestioned  authority.  It  is,  whether  the  plaintiff  may 
include  in  his  damages  the  expenses  of  litigation.  Thus,  if  one 
sells  a  horse  with  warranty,  and  the  buyer  is  notified  by  a  third 
party  that  the  horse  is  his,  and  requested  to  deliver  it  to  him, 
and  this  the  buyer  refuses  to  do,  and  defends  against  an  action 
in  which  this  third  person  succeeds  in  proving  the  horse  to  be 
his  property ;  and  then  the  buyer  resorts  to  the  seller  on  his 
warranty,  can  he  now  claim  from  him  the  expenses  of  his  un- 


general  worth,  that  is  primarily  to  be  Taunt.  566.  The  measure  of  damages  in 
looked  to ;  a  value  which  very  likely  de-  an  action  brought  for  a  breach  of  an  im- 
pended on  considerations  which  they  alone  pUed  warranty  of  title,  in  the  sale  of  a 
could  appreciate.  Things  are,  however,  horse,  is  the  price  paid  by  the  purchaser 
very  often  purchased  on  account  of  their  with  interest  thereon  and  the  cost  recov- 
cheapness.  In  the  common  language  of  ered  of  him  or  his  vendee,  in  a  suit  br(Jught 
vendors,  they  are  offered  at  a  great  bar-  by  the  actual  owner.  Armstrong  v.  Percy, 
gain,  and  when  taken  at  that  offer  on  a  h  Wend.  535.  In  Coolidge  o.  Brighara,  1 
waixanty,  it  would  be  contrary  to  the  ex-  Mete.  547,  where  the  indorsements  on  a 
press  intention  of  the  parties,  and  perhaps  promissory  note  warranted  genuine  jroved 
defeat  this  warranty  altogetlicr,  should  the  to  be  forged,  it  was  held,  that  the  measure 
price  be  made  the  inflexible  standard  of  of  damages  would  be  the  difference  be- 

•  value.   A  man  sells  a  bin  of  wheat  at  fifty  tween  the  amount  of  the  note  and  its  actual 

cents  per  bushel,  waiTanted  to  be  of  good  value,  whatever  that  may  be. 
quality.     It   is   worth   one    dollar  if  the         (n)  In  an  action  for  the  breach  of  war- 

■  warranty  be  true  ;  but  it  turns  out  to  be  ranty  on  a  sale  of  a  horse,  the  expense  of 
so  foul  that  it  is  worth  no  more  than  sev-  selling  him,  and  of  keeping  him  for  such 
enty-five  cents  per  bushel.  The  purchaser  reasonable  time  as  may  be  necessary  to 
is  as  much  entitled  to  his  twenty-five  cents  effect  a  sale  at  the  best  advantage,  is  re- 
per  bushel  in  damages  as  he  would  have  coverable  as  special  damage.  Clare  v. 
been  by  paying  his  dollar,  or  if  he  had  Maynard,  7  C.  &  P.  741  ;  Ellis  v.  Chin- 
given  two  dollars  per  bushel  he  could  re-  nock,  7  C.  &  P.  169  ;  M'lvenzie  v.  Han- 
cover  no  more."  The  measure  of  dam-  cock,  Ryan  &  Moody,  436 ;  Chestcrman 
ages  was  once  held  to  be  the  difference  be-  u.  Lamb,  4  N.  &  M.  195,  2  A.  &  E.  129. 
tween  the  price  paid  and  the  value  of  the  (o)  Bridge  v.  Wain,  1  Stark.  504. 
article  with  defects.     Caswell  v.  Coare,  1 
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successful  defence,  either  on  the  ground  that  it  was  the  direct 
and  immediate  consequence  of  the  breach  of  warranty,  or  that 
it  was  for  the  benefit  of  the  seller. 

It  is  obvious,  in  the  first  place,  that  this  question  must  be 
affected  somewhat  by  the  presence  or  absence  of  fraud,  or  any 
wilful  wrong,  on  the  part  of  the  defendant;  for  if  that  comes 
into  the  case  it  would  seem  to  enlarge  the  discretion  of  the  jury 
as  to  the  amount  of  damages,  and  also  the  equity  of  the  *plain- 
tifF's  claim.  But  if,  supposing  no  wilful  wrong  to  be  alleged 
or  shown,  and  therefore  that  both  parties  are  equally  innocent,  if 
we  then  say  that  the  plaintiff  may  always  reclaim  his  expenses 
of  litigation,  this  would  give  him  the  power  of  subjecting  the 
defendant  to  the  heavy  costs  of  defending  against  a  suit  where 
there  was  no  defence,  which  the  defendant  never  would  have 
defended,  nor  the  plaintiff,  had  he  not  known  that  he  w^s  doing 
so  out  of  another's  purse.  But  if  we  say  that  these  expenses 
shall  never  be  recovered,  the  plaintiff  must  then  either  be  justi- 
fied in  abandoning  the  thing  he  bought  to  the  first  adverse 
claimant,  and  the  mere  fact  of  the  claim  be  held  enough  to 
establish  his  right  to  sue  on  the  warranty,  which  would  be  ab- 
surd, or  else  he  would  be  bound  to  maintain  at  his  own  cost  a 
title  which  he  had  paid  for  and  which  another  had  warranted. 

In  truth  it  would  be  impossible  to  lay  down  a  universal  rule, 
because  the  question  as  it  arises  in  each  case  must  be  deter- 
mined by  the  merits  and  circumstances  of  that  case.  But 
through  all  of  them  the  principle  of  compensation  must  be  re- 
garded ;  and  this  would  lead  to  the  conclusion  that  wherever 
the  litigation  was  entered  into  by  the  buyer,  not  only  in  good 
faith,  but  on  reasonable  grounds,  and  it  could  be  viewed  as  a 
measure  of  defence  proper  for  the  interests  both  of  buyer  and 
seller,  and,  perhaps,  when  due  notice  of  the  claim,  the  action 
and  the  proposed  defence  were  given  to  the  warrantor,  there  the 
!  plaintiff  should  be  allowed  the  expenses  of  the  defence  in  his 
damages^  and  otherwise,  not.  For  practical  purposes,  it  would 
be,  we  think,  of  great  importance  for  a  buyer  threatened  with 
the  loss  of  his  purchase  by  an  adverse  .claimant,  to  give  notice 
to  his  seller  and  warrantorj  somewhat  on  the  old  principle  of 
voucher.     For  if  the  seller  did  not  choose  to  defend,  the  buyer 
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might  then  safely  abandon  the  property,  unless  he  preferred  to 
defend  his  title  on  his  own  account.  And  if  the  seller  took 
notice  and  defended  the  suit,  the  buyer  would  either  have  his 
title  confirmed  without  costs  to  himself,  or  an  unquestionable 
claim  on  the  warranty.  ( p)  And,  for  the  same  reasons,  it  would 
doubtless  be  "expedient  for  any  party  to  give  notice,  who  is  to 
look  to  another  for  compensation  for  property  taken  from  him 
by  a  third  party,  on  other  grounds  than  those  of  warranty. 

8.   When  Interest  is  includecL 

There  is  another  element  which  enters  into  the  damages 
given  for  breach  of  contract,  for  the  purpose  of  making  these 
damages  compensation  ;  and  this  is  interest.  In  general,  where 
the  injury  complained  of  consists  in  the  non-payment  of  money, 
the  amount  unduly  withheld,  together  with  the  interest  on  that 
amount,  during  the  period  of  the  withholding,  makes  up  the 
whole  compensation,  because  the  law  assumes  that  interest,  or 
the  money  paid  for  the  use  of  money,  is  the  exact  measure  of 
the  worth  of  money.  This  would  be  very  nearly  true,  in  fact, 
of  the  rate  of  interest  actually  paid  in  the  market,  if  this  were 
wholly  unaffected  by  the  usury  laws.  But  as  the  law  assumes 
that  the  rate  of  interest  which  it  allows  is  that  which,  on  the 
whole,  interest  ought  to  be,  and  indeed  fixes  the  rate  on  that 

(p)  Blasdale  I).  Babcock,  1  Johns,  517  ;  ciise,  he  pix)t'ccded  to  defend,  and  was 
Coolidge  V.  Brij^'ham,  5  JIutc.  68.  In  cast ;  those  costs  and  daniaj^ts  are  there- 
Lewis  ?■•  Peake,  7  Taunt.  l.'5.3,  tliu  plain-  fore  a  part  of  the  damages  which  the 
tiif  bou^cht  a  horse  of  the  defendant,  with  plaintiff  has  sustained  by  reason  of  the 
warranty,  and  relying  thereon  sold  it  to  false  warranty  found  against  the  defend- 
one  Dowling,  with  a  warranty.  The  ant.  I  therefore  am  of  opinion,  that  the 
plaintiff,  being  sued  liy  Dowling  for  a  plaintiff  was  entitled  to  recover  these 
breach  of  the  warranty,  gave  notice  of  the  damages."  Bui  the  expense  of  defending 
action  to  the  defendant,  and,  as  he  re-  a  suit  beyond  the  taxed  costs  cannot,  it 
ceived  no  answer,  defended  the  action,  seems,  be  recovered.  Armstrong  v.  Percy, 
Dowling  recovered  the  price  of  the  horse  5  Wend.  535  ;  ante,  p.  441,  n.  (i).  And 
and  88/.  costs.  The  i>laintiif,  in  an  action  the  taxed  costs  cannot  be  recovered,  even 
against  the  defendant  for  a  breach  of  the  if  notice  of  the  suit  have  been  given,  if  the 
warranty,  was  held  entitled  to  recover  the  defect  in  the  thing  warranted  could  have 
costs  which  he  had  paid  in  the  suit  brought  been  discovered  on  a  reasonable  examina- 
by  Dowling.  Gihbs,  C.  .T.,  said;  "The  tion,  so  that  the  defence  of  the  action  was 
plaintiff  was  induced  by  the  warranty  of  rash  and  improvident.  Wrightup  i'.  Cham- 
the  defendant,  to  warrant  the  horse  to  a  berlain,  7  Scott,  598,  2  Jurist,  328.  See 
purchaser ;  he  gave  notice  to  the  defend-  Penley  v.  Watts,  7  ISL  &  W.  601,  per 
^nt  of  the  action,  and  receiving  no  direc-  Parlce,  B. 
tions  from  the  dcCendant  to  give  up  the 
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ground,  where  it  differs  so  much  in  different  parts  of  this  coun- 
try, it  must  assume  in  every  case  that  this  standard  measures 
the  use  which  the  plaintiff  might  have  made  of  his  money.  The 
questions  which  arise  in  relation  to  interest,  we  have  already 
considered  in  our  previous  chapter  on  interest  and  usury. 


♦SECTION    VIII. 

OF  THE   BREACH   OF   CONTKACT  TO   PAT  MONET   OR  GOODS. 

If  a  note  or  written  promise  be  to  pay  so  much  money,  but 
in  goods  specified,  and  at  a  certain  rate,  and  the  promise  is 
broken,  it  is  not  quite  settled  whether  the  law  will  regard  this 
as  a  promise  to  pay  money,  or  deliver  these  goods ;  and  it  may 
be  a  very  important  question  if  the  goods  have  varied  much  in 
value.  Thus  if  one  fails  in  .his  promise  to  pay  one  thousand 
dollars  in  flour,  at  five  dollars  a  barrel,  and  when  the  flour 
should  be  delivered  it  is  worth  six  dollars  a  barrel,  and,  not 
being  delivered,  an  action  is  brought,  the  question  is  whether 
the  defendant  should  pay  one  thousand  dollars,  or  the  worth  of 
two  hundred  barrels  of  flour  at  six  dollars  each,  that  is,  twelve 
hundred  dollars.  The  true  question  is  whether  it  was  intended 
that  the  promisor  might  elect  to  pay  the  money  or  deliver  the 
articles  ;  or,  in  other  words,  whether  it  was  agreed  only  that  he 
owed  so  much  money,  and  might  pay  it  either  in  cash  or  goods, 
as  he  saw  fit.  There  might  be  something  in  the  form  of  the 
promise,  in  the  res  gestce,  or  in  the  circumstances  of  the  case, 
which  by  showing  the  intention  of  the  parties,  would  decide 
the  general  question  ;  but  in  the  absence  of  such  a  guide,  and 
supposing  the  question  to  be  presented  merely  on  the  note 
itself,  as  above  stated,  we  should  say  that  the  more  reasonable 
construction  would  be  that  it  was  an  agreement  for  the  delivery 
of  goods  in  such  a  quantity  as  named,  and  of  such  a  quality  as 
that  price  then  indicated.  And  on  a  breach  of  this  contract,  the 
promisor  should  be  held  to  pay,  as  damages,  the  value  of 
so    much  of  such   goods,   at  their  increased    or    diminished 

41*  [485] 


491*  TUB   LAW   OF   CONTRACTS.  [PART  U. 

price,  (q)     But  if  the  *promise  be   only  to  pay  one  thousand 


(q)  Meason  v.  Philips,  Addison,  346  ; 
Price  V.  Justrobe,  Harper,  111;  Cole  v. 
Boss,  9  B.  Mon.  393  ;  Clark  v.  Pinney,  7 
Cow.  681  ;  Miittox  c.  Craig,  2  Bibb,  584  ; 
McDonold  v.  Hodge,  5  Haywood's  Term 
K.  ;  Edgar  v.  Boius,  11  S.  &  R.  445,  per 
Gibson,  J.  See  Wilson  t'.  George,  10  N. 
H.  445.  In  Meason  v.  Philips,  the  de- 
fendant, the  lessee,  covenanted  to  pay  rent 
in  good  merchantable  grain ;  wheat,  at 
four  shillings  ;  rye,  at  three  shillings ;  and 
corn,  at  two  shillings  and  .sixpence  per 
bushel.  It  was  held,  that  the  damages 
were  to  be  ascertained  by  valuing  the 
grain  at  the  current  prices,  at  the  time  of 
delivery,  with  interest  from  that  time.  In 
Cole  V.  Ross,  9  B.  Mon.  393,  it  was  held 
that  "  a  covenant  to  pay  $3,333.33,  joa^afc/e 
in  good  merchantable  pig  metal,  delivered 
on  tlic  bank  in  Greenupsburg,  at  twenty- 
■nine  dollars  per  ton,  could  not  bo  dis- 
charged by  the  payment  of  $3,333.33  on 
the  day  appointed  for  the  payment."  Per 
■SauijMjii,  J.;  "The  expression  *  payable 
in  good  merchantable  pig  metal,'  clearly 
points  out  the  thing  which  is  to  be  paid; 
at  is  not  of  the  same  import  with  the  ex- 
pression raai/  be  /mill  in  pig  metal.  The 
latter,  if  used,  would  have  implied  an 
election  to  pay  in  the  tiling  named  or  not, 
as  it  might  suit  the  convenience  of  the 
■obligors ;  tlie  former  in  direct  and  positive 
language,  makes  the  amount  |)ayable  in 
the  thing  specified,  and  shows  that  it  was 
really  a  contract  for  pig  metal,  and  not 
for  money,  wliicli  miglit  be  paid  by  the 
delivery  of  the  article  named  ;  and  that 
the  sum  mentioned  was  merely  the  me- 
dium by  whi ih  the  quantity  of  the  thing 
contracted  for  was  to  be  ascertained,  ac- 
cording to  its  stipulated  value  per  ton. 
There  is  no  substantial  dilfcrcnce  between 
the  writing  sued  on  in  this  case,  and  the 
one  upon  which  the  snit  was  brought,  in 
the  ease  of  j\I:itt(ix  v.  Craig,  (-2  Blhb, 
584. )  In  tlie  last-named  case,  the  note 
•was  for  the  |iayment  of  '  eighty-nine  dol- 
lars, to  lie  (U.^cliargcd  in  good  merchant- 
able brick,  common  brick  at  four  dollars 
per  thousand,  and  sand  brick  at  five  dol- 
lars per  thousand.'  The  court  decided 
that  the  note  was  not  for  the  payment  of 
■money,  but  for  the  payment  of  brick.  It 
is  the  opinion  of  a  majority  of  the  court, 
(Judge  GVa/iom  dissenting,)  that  the  note 
in  this  case.was  payable  alone  in  pig  metal, 
.and  could  not  be  discharged  by  paying 
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the  sum  mentioned  in  money."  B^at 
there  are  authorities,  of  perhaps  equal 
weight,  which  held  that  a  note  promising 
to  pay  a  certain  sum,  in  specific  articles  at 
a  given  ]jrice,  may  be  discharged  by  the 
delivery  of  the  articles,  or  by  the  payment 
of  the  sum  stated,  at  the  debtors'  election ; 
but,  after  the  time  fixed  for  delivery  has 
elapsed,  they  become  obligations  for  the 
payment  of  that  sum.  Pinney  v  Gleason, 
5  Wend.  393,  5  Cow.  152,  411 ;  Brooks 
V.  Hubbard,  3  Conn.  58 ;  Pei-ry  v.  Smith, 
22  Verm.  301.  In  Pinney  ?).  Gleason,  5 
Wend.  397,  the  note  was  in  this  form : 
"  For  value  received,  I  promise  to  pay  A. 
B.  $79.50  on,  &c.,  in  salt,  at  fourteen  shil- 
lings per  barrel."  Per  Ch.  Walworth : 
"  Pothier  says  these  agreements  for  paying 
any  thing  else  in  lieu  of  what  is  due,  are 
always  presumed  to  be  made  in  favor  of 
the  debtor,  and  therefore  he  has  always  a 
right  to  pay  the  thing  which  is  actually 
due,  and  the  creditor  cannot  demand  any 
thing  else;  and  he  puts  the  case  of  a  lease 
of  a  vineyard  at  a  fixed  rent,  expressed 
in  the  usual  terms  of  commercial  currency, 
but  payable  in  wine.  In  such  a  case,  he 
says,  the  lessee  is  not  obliged  to  deliver 
wine,  but  may  pay  the  rent  in  money.  2 
Ev.  Poth.  347,  N.  497.  Chipman,  in  his 
valuable  treatise  on  the  law  of  contracts 
for  the  delivery  of  specific  articles,  puts 
the  case  of  a  note  for  AlOO,  payable  in 
wheat,  at  75  cents  per  bushel,  and  con- 
cludes that  it  comes  within  the  principle 
referred  to  by  Pothier,  and  that  the  debtor 
may  jjay  the  $100  in  money,  or  in  wheat 
at  the  price  spcci|jed.  He  says  the  na^ 
ture  of  the  contract  is  this  :  The  credi- 
tor agreed  to  receive  wheat  instead  of 
money,  and  as  the  parties  concluded  the 
price  of  wheat  at  the  time  of  payment 
would  be  75  cents  per  bushel,  to  avoid 
disputes  about  the  price  they  fixed  it  at 
75  cents  in  the  contract.  If  at  the  time 
fixed  for  payment,  wheat  be  at  50  cents  a 
bushel,  the  debtor  may  pay  it  in  wheat  at 
the  rate  of  75  cents.  That,  if  tlie  parties 
had  intended  the  risk  in  the  rise  and  fall 
of  the  wheat  should  be  equal  with  both, 
the  contract  would  have  been  simply  for 
the  payment  of  a  certain  number  of  bush- 
els. Chip,  on  Con.  35.  This  construc- 
tion of  the  contract  appears  to  be  rational, 
and  is  proI)at)ly  in  accordance  with  the 
practice  of  those  parts  of  the  country 
where  these  contracts  are  most  frequently 
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""(^jllars  at  a  certain  time,  *in  flour,  tlien  this  sum  is  to  be  paid, 
either  in  flour  or  in  money,  at  the  election  of  the  payor,  (r) 


SECTION    IX. 


OF  NOMINAL   DAMAGES. 


As  damages  are  compensation  for  some  actual  injury  sus- 
tained, it  might  seem  that  where  a  wrong  was  done,  but  no 
actual  injury  sustained,  there  could  be  no  action  for  damages, 
for  there  is  nothing  which  requires  compensation.  It  would 
seem  to  be,  in  the  language  of  the  law,  injuria  sine  damno. 
And  there  are  ancient  and  strong  authorities  for  the  rule,  that 
no  action  for  damages  will  lie  unless  an  actual  injury  is  either 
sustained,  or  is  inevitable,  (s)  But  there  is  also  high  autiiprity, 
and,  in  our  view,  decisive  authority,  for  the  assertion,  that  every 
injury  imports  a  damage,  (i)     This  *injury  sometimes  consists 


made.  The  language  is  certainly  not  the 
best  which  could  be  used  to  express  such 
an  intent;  and  probably  if  the  contract 
were  drawn  by  a  lawyer  he  would  put  it 
in  the  alternative,  giving  the  debtor  the 
option  in  express  terms,  to  pay  the  debt  in 
money,  or  in  wheat  at  the  fixed  rate  per 
bushel.  But  certainly  if  the  intention  of 
the'  parties  was  that  a  certain  number  of 
bushels  of  wheat  should  be  absolutely  de- 
livered in  payment,  a  lawyer  would  draw 
the  note  for  so  many  bushels  of  wheat  in 
direct  terms."  Where  notes  are  given  for 
a  specified  sum,  payable  in  bank-notes  or 
other  choses  in  action,  the  measure  of 
damages  has  been  held  to  be  the  value  of 
such  paper  at  the  time  the  notes  become 
due.  Smith  y.  Dunlap,  12  Illinois,  184; 
Clay  V.  Huston,  1  Bibb,  461 ;  Anderson 
V.  Ewing,  3  Litt.  245 ;  Phelps  v.  Riley,  3 
Conn.  266 ;  Coldren  v.  Miller,  1  Blackf. 
296  ;  Van  Vleet  v.  Adair,  1  id.  346  ;  Gor- 
don V.  Parker,  2  S.  &  M.  485  ;  liixon  v. 
Hixon,  7  Humph.  33  ;  Eobinson  v.  Noble, 
8  Peters,  181. 

(r)  Brooks  v.  Hubbard,  3  Conn.  60,  per 
Eosmer,  C.  J. ;  Mettler  li.  Moore,  1  Blackf. 
342. 

(s)  19  H.  6,  44 ;  Waterer  v.  Freeman, 
Hobart*267  (a),  per  Bohart,  C.  J. ;  Ash- 


by  V.  White,  2  Lord  Raymond,  938 ; 
1  Smith,  Ld.  Cas.  105,  per  Curiam,  Lord 
Holt,  disseiitiente. 

(t)  Ashby  V.  White,  2  Lord  Raymond, 
938,  955,  1  Salk.  19,  1  Smith's  Ld. 
Cases,  105,  pel'  Lord  Holt;  Williams  v. 
Mostyn,  4  M.  &  W.  145,  153,  per  Parke, 
B. ;  Mellor  v.  Spateman,  1  Wms.  Saun- 
ders, 346  («),  note  2.  In  Webb  v.  Porl^ 
land  Manuf  Co.  3  Sumn.  189, 192,  Story, 
J.,  said :  "  I  can  very  well  understand, 
that  no  action  lies  in  a  case,  where  there 
is  damnum  absque  injuria,  that  is,  where 
there  is  a  damage  done  without  any 
wrong  or  violation  of  any  right  of  the 
plaintiff".  But  I  am  not  able  to  under- 
stand how  it  can  be  con-ectly  said,  in  a 
legal  sense,  that  an  action  will  not  lie, 
even  in  a  case  of  wrong  or  violation  of  a 
right,  unless  it  is  followed  by  some  per- 
ceptible damage,  which  can  be  established 
as  a  matter  of  fact ;  in  other  words,  that 
injuria  sine  damno  is  not  actionable.  On 
the  contrary,  from  my  earliest  reading,  I 
have  considered  it  laid  up  among  the 
very  elements  of  the  common  law,  that 
wherever  there  is  a  wrong,  there  is  a  rem- 
edy to  redress  it;  and  that  every  injury 
imports,  damage  in  the  nature  of  it,  and 
if  no  other  damage  is  established,  the 
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in  the  denial  of  a  right,  or  of  property,  which  is  implied  by 
the  wrongful  act,  and  not  in  any  consequences  which  have 
yet  flowed,  or  can  be  immediately  apprehended  from  it.  And 
it  often  happens  that  an  action  is  brought,  sounding  only  in 
damages,  but  intended  merely  to  ascertain  and  establish  a  right, 
without  any  thought  of  compensation.  For  this  purpose  any 
verdict  and  judgment,  for  the  smallest  sum,  is  as  effectual  in 
law  as  if  for  a  larger.  •  And  it  is  now  the  established  practice 
in  England  and  in  this  country,  to  give  a  plaintiff  damages  if 
he  succeeds  in  proving  that  the  defendant  has  broken  his  con- 
tract with  him,  or  has  trespassed  upon  his  property,  or  in  any 
way  invaded  his  rights.  But  if  no  actual  injury  has  been  sus- 
tained beyond  that  which  the  verdict  and  judgment  will  them- 
selves correct,  and  the  case  does  not  call  for  exemplary  dam- 
ages, the  jury  would  then  be  directed  to  give  nominal  damages; 
that  is,  a  sum  of  insignificant  value,  but  called  damages,  (u) 
Cast*  of  this  class  have  sometimes  been  decided  on  the  ground 
that  nominal  damages  may  be  recovered  for  only  probable,  or 
even  possible  damages,  (v)     *And   sometimes  a  jury  uses  the 


party  injured  is  entitled  to  a  verdict  for 
nominal  damages.  ...  So  long  ago  as 
the  great  ease  of  Ashljy  r.  White,  (2  Ld. 
Kayin.  R.  938,  S.  C.  6  Mod.  R.  45, 
Holt's  K.  524,)  tlic  olijection  was  put 
forth  liy  some  of  tlie  judges,  and  was  an- 
swered by  Lord  llult,  witli  his  usual  al)iUty 
and  clear  learning ;  and  his  judgment 
was  supported  by  tlie  House  of  Lords, 
and  that  of  his  lircthren  overturned.  By 
the  favor  of  an  eminent  judge.  Lord  Holt's 
oi)itiion,  ajtparently  copied  from  his  own 
manusci-ipt,  has  been  recently  printed. 
[London  ;  Saunders  and  Bcnning,  1837.] 
In  this  last  printed  opinion,  (p.  14,)  Ld. 
Holt  says  :  "  It  is  impossilile  to  imagine 
any  such  thing  as  injuria  sine  damno. 
Every  injuiy  impotts  damage  in  the  na^ 
turo  of  it." 

(»)  Thus  the  owner  of  a  several  fishery 
recoveied  nominal  damages  of  the  de- 
fendant, in  an  action  of  trespass,  for  fish- 
ing in  it,  although  no  fish  were  taken. 
Patrick  v.  Greenway,  1  Saund.  346,  b. 
So  nominal  damages  may  be  recovered 
for  an  unlawful  flowing  of  the  plaintiff 's 
land,  altliough  no  actual  damage  is  done. 
Chapman  v.  Thames  Manuf  Co.  13  Conn. 
269  ;    Whipple   v.  Chamberlain   Manuf. 
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Co.  2  Story,  661  ;  Pastorius  u.  Pisher, 
1  Rawle,  27  ;  Ripka  u.  Sergeant,  7  W. 
&  S.  9.  So  they  may  be  recovered  for 
the  diversion  of  a  watercourse,  without 
proof  of  actual  damage.  Wcbb-n.  Port- 
land Manuf  Co.  3  Sumn.  189 ;  Plumleigh 
V.  Dawson,  1  Oilman,  544  ;  Dickinson  v. 
The  Granil  Junction  Canal  Co.  9  Eng. 
Law  and  Eip  513,  7  Exch.  282.  And 
see  Applcton  r. -Fullerton,  1  Gray,  186. 
The  principle  upon  wliicli  these  cases  rest, 
is  thus  stated  by  Sergeant  Williams,  Mel- 
lor  V.  Spateman,  1  Saund.  346,  6,  note  (6) : 
"  Wherever  any  act  injures  another's 
right,  and  would  be  evidence  in  future  in 
favor  of  the  wrongdoer,  an  action  may  be 
maintained  for  an  invasion  of  the  right, 
without  proof  of  any  specific  injury." 

(v)  Wells  V.  Watling,  2  W.  Bl.  1233; 
Weller  v.  Baker,  (the  case  of  the  Tun- 
bridge  Well-Dippers,)  2  Wils.  414;  Al- 
laire p.  Whitney,  1  Hill,  484.  Generally 
in  an  action  for  a  breach  of  a  contract,  the 
breach,  but  no  actual  damage,  being 
proved,  nominal  damages  will  be  awarded. 
Boorman  v.  Brown,  3  Q.  B.  515,  11  CI. 
&  Fin.  1 ;  Marzctti  r.  Williams,  1  B.  & 
Ad.  415.  So,  if  an  agent  violate  instruc- 
tions,   although  no    actual   daiflage    be 
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same  means  of  expressing  its  opinion  that  the  plaintiff  has 
failed  substantially,  although  he  has  succeeded  formally.  As 
when  in  slander  or  assault  and  battery,  the  jury  find  for  the 
plaintiff,  but  assess  damages  at  a  few  cents,  {w) 


SECTION    X. 


OP   DAMAGES   IN   REAL  ACTIONS. 


Thus  far  we  have  treated  only  of  damages  for  the  breach  of 
personal  contracts ;  or  for  personal  torts.  In  real  actions, 
strictly  speaking,  damages  were  not  demanded  or  given  at 
common  law;  (x)  one  writ,  that  oi  estrepement,  after  judgment, 
gave  compensation  in  some  cases;  (y)  but  damages  were  given 
by  early  statutes,  and  properly  belong  to  all  mixed  actions,  and  to 
personal  actions  relating  to  land,  (z)     In  ejectment  they  are  in 


shown.  Frothingham  v.  ETerton,  12  N. 
H.  239  ;  Blot  v.  Boiceau,  3  Corast.  78, 
84-  So  if  a  sherifF'neglect  his  duty,  al- 
though no  actual  damage  arise.  Laflin 
21.  Willard,  16  Pick.  64  ;  Glezen  v.  Eood, 
2  Mete.  490;  Bruce  v.  Pettengill,  12  N. 
H.  341.  The  Supreme  Court  of  Ver- 
mont seems  to  have  gone  very  far  in  re- 
fusing to  sustain  an  action  of  trespass  for 
the  taking  of  personal  property.  In  Paul 
V.  Slason,  22  Verm.  231,  the  defendant, 
a  sheriff,  attached  hay,  belonging  to  the 
plaintiff,  and  in  removing  it,  used  the 
plaintiff's  pitchfork.  For  the  taking  of 
this  among  other  things  the  action  of  tres- 
pass was  brought.  The  court  below 
"  charged  the  jury,  that  if  they  found 
that  it  was  merely  used  for  a  portion  of  a 
day  in  removing  the  plaintiff's  property, 
thuS'  attached,  and  was  left  where  it  was 
found,  so  that  the  plaintiff  had  it  again, 
and  that  it  was  not  injured  by  the  use, 
they  were  not  bound  to  give  the  plaintiff 
damages  for  sucli  use."  This  charge  was 
sustained,  and  Poland,  J.,  in  delivering 
the  opinion  of  the  court  said:  "It  is 
true,  that,  by  the  theory  of  the  law, 
whenever  an  invasion  of  a  right  is  estab- 
lished, though  no  actual  damage  be 
shown,  the  law  infers  a  damage  to  the 
ownerof  the  property  and  gives  nominal 
damages.  This  goes  upon  the  ground, 
that  either  some  damage  is  the  probable 


result  of  the  defendant's  act,  or  that  his 
act  would  have  effect  to  injure  the  other's 
right,  and  would  be  evidence  in  future  in 
favor  of  the  wrongdoer,  if  his  right  ever 
came  in  question.  In  these  cases  an  ac- 
tion may  be  supported,  though  there  be 
no  actual  damage  done ;  because  other- 
wise the  party  might  lose  his  right.  So, 
too,  whenever  any  one  wantonly  invades 
another's  right,  for  the  puiiDose  of  injury, 
an  action  will  lie  though  no  actual  dam- 
age be  done ;  the  law  presumes  damage 
on  account  of  the  unlawful  intent.  But 
it  is  believed  that  no  case  can  be  found, 
where  damages  have  been  given  for  a 
trespass  to  personal  property,  when  no 
unlawful  intent,  or  disturbance  of  a  right 
or  possession,  is  shown,  and  when  not 
only  all  probable,  but  all  possible  damage 
is  expressly  disproved." 

{w)  Where  tlie  plaintiff  had  destroyed 
her  own  character  by  her  dissolute  con- 
duct, the  jury  in  an  action  of  slander, 
may  give  nominal  damages.  Flint  o. 
Clark.  13  Conn.  361. 

(x)  Sayer  on  Damages,  p.  5;  Steams 
on  Real  Actions,  390. 

iy)  2  Inst.  329 ;  3  BL  Comra.  225  ; 
Sayer  on  Damages,  34. 

(2)  20  Hen.  III.  c.  3  ;  52  Hen.  III.  c. 
16 ;  6  Ed.  I.  c.  1 ;  Pilford's  Case,  10  Co. 
115;  Stearns  on  Eeal  Actions,  389  et  seq. 
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general  nominal  only  ;  (a)  and  a  subsequent  action  of  trespass 
is  brought  for  the  mesne  profits  (b).  But  where  the  plaintiff  has 
a  title  and  estate  *which  would  maintain  his  action,  and  the 
estate  terminates  or  the  title  expires  while  the  action  is  pend- 
ing, actual  damages  may  be  recovered,  including  mesne  prof- 
its, (c)  Sometimes  trespass  for  mesne  profits  is  brought,  not 
only  for  them,  but  to  try  'the  title  to  the  estate,  (d) 

The  question,  what  damages  may  be  recovered,  is  not  only 
determined  in  this  as  in  other  cases  by  the  principle  of  compen- 
sation, but  this  principle  is  carried  very  far.  Thus,  the  rent  of 
the  land  is  ha.ve\ j  primd  facie  evidence  of  its  annual  value  or 
profit,  and  the  jury  may  exceed  it  very  much,  indeed  to  what- 
ever extent  is  necessary  to  give  the  plaintiff  adequate  compen- 
sation, (e)  The  damages  have  been  held  to  be  "  as  uncertain 
as  in  an  action  of  assault ; "  and  because  the  action  is  in  fact 
as  well  as  form  for  a  tort,  bankruptcy  is  no  sufficient  plea  in 
defence.  (/)  So,  to  make  up  the  value,  the  rents  have  been 
allowed  and  interest  upon  them,  (g-)  and  the  costs  of  the  litiga- 
tion by  which  the  title  was  established.  (A) 

The  common  law,  unlike  the  Roman  law  and  the  modern 
codes  founded  upon  it,  gives  to  a  bond  fide  holder  without  title, 
no  claim  for  his  improvements  against  the  true  owner.  If  he 
loses  the  land,  he  loses  with  it  all  the  improvements  which  have 


(a)  Van  Alcn  v.  Rogers,  1  Johns.  Cas.         (d)  Bullock  v.  Wilson,  3   Porter,  382; 
281;  Iliirvoyii.  Snow,  1  Yeatcs,  156.'  Sumter  v.  Leliie,   1    Tread.     (So.  Car.) 

(b)  Van  Alcn  M.  llogcrs,  1  Jolms.  Cas.  102.  In  Massachusetts,  both  the  land 
281 ;  Adams  on  Ejeetniont,  328.  In  and  the  mesne  ])rotits  are  recovered  by  a 
some  States,  mesne  ]irofits  are  recovered  writ  of  entry.  Rev.  St.  ch.  101  ;  Wash- 
in  the  acri(m  of  ejectment.  Boyd  v.  inp;ton  Bank  v.  Brown,  2  Mete.  293. 
Cowan,  4  Dallas,  138;  Battin  r.  Bit;elo\v,  (e)  Goodtitlo  v.  Tombs,  3  Wils.  118; 
1  Peters,  C.  C.  452  ;  Starr  v.  Prase,  8  Dewey  v.  Osborn,  4  Cow.  329  ;  Drexel  v. 
Conn.  541  ;  Denn  v.  Chubb,  1  Coxe,  (N.  Man, '2  Penn.  St.  271,  276  ;  Adams  on 
J.)  466  ;  Boacli  . .  Beach,  2(i  Verm.  83  ;  Eject.  328. 

Edifcrton   /•.    Clark,   id.   264.      But   the         ( /)  Goodtitle  u.  North,  Doug.  584,  per 

recovery  of  mesne  profits  in  tlie  action  of  Butler,  J. 

ejectment  has  been  held  to  be  no  bar  to  a         (g)  Jackson  r.  Wood,  24  Wend.  443. 
sul)sequent  action  for  trespass  for  wanton        (A)  Astiu  ;•.  Parkin,  2  Burr.  665.     The 

injuries.     Walker  v.  Ilitclicock,  19  Verm,  rule  appears  to  be  that  where  the  costs 

634.     See  Gill  c  Cole,  1  II.  &  J.  403.  have   been   taxed   in  the  ejectment  suit, 

((■)  Thui-stout     I.    Grey,    2    Strange,  nothing  more  than  those  eaii  he  recovered. , 

1056;  Kobhison  v.  Campbell,  3  Wheat.  Doe  v.  Davis,  1  Esp.  358;  Doe  v.  Hare, 

212  ;  Wilkes  v.  Lion,  2  Cow.  333  ;  Brown  4  Tyrw.  29.     See  utile,  page  441,  n.  {i). 

V.  Galloway,!  Peters,   C.  C.   291,  299;  But  where  they  have  not  been  taxed,  as  in 

Alexander   o.   Herr,    11    Penn.  St.  537.  case  of  a  judgment  by  default,  or  where 

See  Stockdalc  v.  Young,  3  Strobh.  501.  there  is  a  writ  of  error,  evidence  may  be 
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become  fixed  to  the  realty,  (i)  In  many  of  our  States  the  civil 
law  principle  has  been  adopted  *and  statutory  provisions  made, 
by  which  such  defendant,  being  ousted  by  a  better  title,  may. 
recover  the  value  of  his  improvements,  as  assessed  by  "a  jury  of 
the  vicinage,  (j)  Besides  this,  however,  it  has  been  held  in  this 
country,  that  a  holder  of  land  in  entire  good  faith,  if  ousted  by 
a  better  title  of  which  he  was  ignorant,  and  afterwards  called 
upon  to  refund  the  mesne  profits,  may  set  off  his  improvements 
against  the  mesne  profits,  (k)  But  such  improvements  must  be 
in  their  nature  permanently  beneficial  to  the  estate,  (l)  In  that 
case  a  Court  of  Equity  will  sustain,  against  the  actual  owner, 
after  recovery  of  the  premises,  a  bill  brought  by  a  bond  fide  pos- 
sessor, for  the  value  of  his  improvements,  (m) 

A  doweress  from  whom  land  is  withheld  may  recover  dama- 
ges, (w)     But  when  the  suit  is  brought  for  land  upon  "which 


iBtroduced  to  show  tlieir  amount.  Nowell 
V.  Eoake,  7  B.  &  C.  404;  Brooke  v. 
Bridges,  7  J.  B.  Moore,  471;  Doe  v. 
Huddart,  5  Tynv.  846,  2  C.  M.  &  R.  316 ; 
Baron  v.  Abeel,'  3  Johns.  481 .  See  Alex- 
ander V.  Herr,  11  Penn.  St.  537. 

(i)  Powell  V.  M.  &  B.  Manuf.  Co.  3 
Mason,  369  ;  2  Kent's  Com.  334-338. 

{j)  Mass.  R.  St.  eh.  101  ;  Ohio  R.  St. 
ch.  77  ;  N.  H.  R.  St.  eh.  190;  2  Kent's 
Com.  335,  336  ;  Lamar  v.  Minter,  13 
Ala.  31 ;  Bailey  v.  Hastings,  15  N.  H.  525. 

{k)  Murray  i>.  Gouverneur,  2  Johns. 
Cas.  438,  441 ;  Jackson  v.  Loomis,  4 
Cowen,  168  ;  Green  v.  Biddle,  8  Wheat. 
1,  81,  citing  Coulter's  Case,  5  Co.  30; 
Hylton  V.  Brown,  2  Wash.  C.  C.  165; 
Dowd  V.  Faucett,  4  Dev.  92, 95 ;  Beverly 
V.  Burke,  9  Geo.  440  ;  Burrows  v.  Pierce, 
6  La.  Ann.  R.  303,  308. 

(/)  Worthington  v.  Young,  8  Ohio,  401 ; 
Matthews  v.  Davis,  6  Humph.  324. 

(m)  Bright  v.  Boyd,  1  Story,  494,  2  id. 
605  ;  Herring  v.  Pollard,  4  Humph.  362 ; 
Matthews  v.  Davis,  6  id.  324  ;  Martin  o. 
Atkinson,  '7  Geo.  228;  Bryant  v.  Ham- 
brick,  9  Geo.  133;  2  Story's  Eq.  Juris. 
§^  799,  b.  1237,  1238.  But  see  Putnam 
V.  Ritchie,  6  Paige,  390,  403. 
,  (n)  The  law  on  this  subject,  as  it  stood 
under  the  statute  of  Merton,  was  clearly 
stated  by  Booth,  J.,  in  Layton  v.  Butler, 
4  Harrington,  507,  509.  "Dower  unde' 
nihil  habet  is  a  real  action,  in  the  nature  of 
a  writ  of  right ;  and  therefore,  by  the  com- 


mon law,  no  damages  were  recoverable  by 
the  wife  for  its  detention.  By  the  statute 
of  Merton  it  was  enacted,  that  where 
widows  were  efforced  of  their  dower,  and 
cannot  have  'it  without  plea,  they  who  ef- 
forced them  of  their  dower,  of  the  lands' 
whereof  their  husbands  died  seized,  shall, 
upon  the  reeoveiy  thereof  by  such  widows, 
yield  them  damages,  that  is  to  say :  the 
value  of  the  whole  dower,  (namely,  the  one 
third  of  the  annual  profits  of  the  land,) 
from  the  death  of  the  husband  unto  the 
day  that  the  widow,  by  the  judgment  of 
the  court,  has  recovered  seizin  of  her 
dower.  Where  the  husband  has  aliened 
the  land,  no  damages  can  be  recovered  by 
the  widow  against  the  alienee,  without  a 
demand  of  dower  and  a  refusal ;  and  then 
only  from  the  time  of  making  the  demand. 
Where  the  husband  dies  seized  of  the  in- 
heritance, as  the  possession  immediately 
devolves  on  the  heir,  damages  may  be 
recovered  against  him  from  the  time  of  the 
husband's  death.  But  according  to  Co. 
Litt.  32,  b.,  the  heir  may  save  himself 
from  damages,  if  he  comes  into  court  upon 
the  summons  the  first  day,  and  pleads 
that  he  has  always  been  ready  and  yet  is 
ready  to  render  dower,  and  prays  that  she 
may  not  have  damages ;  in  which  case  if 
the  wife  has  not  requested  her  dower,  she 
loses  her  damages.  But  if  to  the  plea  she 
replies  a  demand  of  her  dower,  and  issue 
is  thereupon  taken  and  found  for  hen  she 
recovers  damages  from  the  death  orlier 
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valuable  improvements  have  been  made,  by  building  houses,  for 
instance,  either  by  the  alienee  of  the  husband  or  by  the  heir,  it  is 
not  positively  settled  whether  she  has  damages  to  cover  her  claim 
to  dower  in  these  improvements,  or  must  be  limited  to  her  dower 
in  the  land  as  the  purchaser  took,  or  the  heir  inherited  it.  There 
are  certainly  strong  reasons,  if  not  conclusive  authority,  in  favor 
of  the  principles  applied  to  this  question  in  some  of  our  courts  ; 
namely,  that  where  the  heir  adds  improvements  to  the  estate, 
the  widow  shall  have  her  dower  in  them ;  but  not  in  the  im- 
provements made  by  a  purchaser  ;  (o)  but  that  she  shall  have, 
against  a  purchaser,  her  dower  in  the  increased  value  of  the 
land,  caused  by  the  general  growth  and  prosperity  of  the  coun- 
try, (p) 


husband.  If  the  heir  succeeds  on  the 
issue,  he  is  saved  from  damages  from  the 
time  of  the  husband's  death ;  but  still  the 
widow  recovers  damages  from  the  test  of 
the  original  wi'it,  which  in  law  is  consid- 
ered as  a  demand.  So,  too,  in  the  case 
of  the  husband's  alienee,  damages  are 
given  from  the  time  of  the  suing  out  of  the 
writ,  although  no  demand  was  in  fact 
made.  It  seems  necessary,  therefore,  to 
entitle  the  widow  to  damages,  either  against 
the  alienee  or  the  heh',  that  she  should 
make  a  demand  of  her  dower  previous  to 
bringing  her  action  of  dower  iimh;  nihil 
habet.  By  the  damages  in  this  action  are 
meant  the  one  third  of  the  annual  profits 
of  the  land,  beyond  all  reprises,  (that  is, 
after  deducting  land-taxes,  repairs,  &c.,) 
and  also,  such  damages  as  the  wife  has 
sustained  by  the  detention  of  her  dower, 
which  in  the  inquisition  taken  upon  a  writ 
of  inquiry,  are  usually  assessed  severally ; 
although  it  is  said,  damages  may  be  given 
generally,  without  finding  the  value  of  the 
land."  See  Watson  v.  Watson,  10  C.  'B. 
3,  1  E.  L.  &  E.  371 .  In  many  States  the 
damages  for  the  detention  of  dower  are 
regulated  by  statutes.  N.  Y.  Rev.  St. 
vol.  2,  pt.  2,  tit.  3,  p.  151 ;  Mass.  Rev.  St. 
ch.  102  ;  4  Ktnt's  Com.  65.  It  seems 
that  in  some  of  the  States  the  statute  of 
Merton  is  held  not  to  be  in  force,  and  no 
damages  are  given.  Heyward  v.  Cuth- 
burt,  1  McCord,  386  ;  Bank  of  U.  S.  v. 
Dunseth,  10  Ohio,  18. 

(o)  It  is  well  settled  that  a  widow  is 
entitled  to  dower  out  of  any  improvements 
that  may  have  been  made  by  the  heir  pre- 
vious to  the  assignment.     Co.  Litt.  32,  a. ; 
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1  Roper  on  Husband  and  Wife,  346, 347  ; 
Catlin  V.  Ware,  9  Mass.  218  ;  Powell  v. 
U.  &  B.  Manuf  Co.  3  Mason,  346,  365; 
but  not  out  of  any  improvements  made  by 
the  alienee  of  her  deceased  husband.  Gore 
V.  Brazier,  3  Mass.  544 ;  Ayer  <,.  Spring, 
9  id.  8 ;  10  id.  80  ;  Stearns  v.  Swift,  8 
Pick.  532  ;  Wooldridge  v.  Wilkins,  3  How. 
(Miss.)  360;  Humphrey  v.  Phinney,  2 
Johns.  484  ;  Wilson  v.  O'atraan,  2  Blackf 
223 ;  Mahony  v.  Young,  3  Dana,  588 ; 
Leggett  V.  Steele,  4  Wash.  C.  C.  305 ; 
Barney  v.  Frowner,  9  Ala.  901  ;'l  Roper 
on  Husband  and  Wife,  346.  If  the  land 
is  impaired  in  value  between  the  time  of 
the  husband's  death  and  the  assignment 
by  the  heir,  the  widow  is  only  entitled  to 
dower  out  of  its  value  at  the  time  of  the 
assignment.  Co.  Litt.  32,  a ;  Hale  v. 
James,  6  Johns.  Ch.  258,  260,  per  Chan- 
cellor Kent;  Powell  v.  M.  &  B.  Man.  Co. 
3  Mason,  347,  368,  per  Stonj,  J.  But'if 
the  iilieuee  has  impaired  the  value  of  the 
premises,  the  widow  seems  to  be  entitled 
to  dower,  according  to  the  value  at  the 
time  of  the  alienation.  Hale  v.  James,  6 
Johns.  Ch.  258. 

(;*)  This  distinction  between  the  in- 
crease in  value  arising  from  extrinsic 
causes,  and  that  arising  from  improve- 
ments made  by  the  alienee  of  the  husband, 
appears  to  have  been  first  taken  by  Par- 
sons, C.  J.,  in  Gore  v.  Brazier,  3  Mass. 
523,  544.  It  was  adopted  in  Thompson 
V.  Man-ow,  5  S.  &  R.  289,  and,  after  much* 
consideration,  by  Story,  J.,  in  Powell  v. 
M.  &  B.  Manf  Co.  3  Mason,  347,  365, 
and  is  sanctioned  by  Chancellor  Kent,  4 
Kent's   Com.   68.     See  also,    Shu-tz   v. 
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*Where  an  action  is  brought  for  wrongful  interference  with 
real  estate,  or  with  the  occupation  or  enjoyment  of  it,  and  the 
action  not  only  sounds  in  tort,  but  is  for  actual  injury,  there  it 
seems  quite  settled,  and  illustrated  by  a  variety  of  cases  in  this 
country,  that  compensation  may  be  recovered  by  way  of 
damages  for  all  the  direct  and  natural  consequences  of  the  in- 
jury, {q) 

If  the  action  be  brought  on  the  common  covenants  of  a  deed, 
the  rules  in  respect  to  compensation  seem  to  differ,  according  as . 
it  is  one  or  another  of  these  covenants  which  has  been  broken. 
The  covenant  that  the  grantor  is  lawfully  seized,  and  that  he 
has  good  right  to  convey,  (which  has  been  held  the  same  with 
the  covenant  of  seizin,)  [r)  and  that  the  premises  are  free  from 
incumbrances,  are  broken  as  soon  as  the  deed  is  executed,  if  the 
grantor  has  no  seizin,  or  the  land  be  incumbered,  (s)  And  if 
an  action  is  brought  on  the  covenant,  that  the  grantor  is  laxv- 
fully  seized,  although  the  plaintiff  may  prevail,  by  proving  the 
actual  breach  of  the  covenant,  as  that  the  grantor  had  no  seizin, 
he  will  have,  it  is  said,  as  damages,  only  the  price  he  has  paid, 
and  interest;  on  the  ground  that  he  has  lost  no  land,  because, 
if  this  covenant  were  broken  when  the  deed  was  given,  it  fol- 
lows that  no  land  ever  passed  to  him.  {t)     And,  if  it  is  made  to 

Shirtz,  5  Watts,  255;  Punseth  v.  The  action  of  trespass,  for  the  loss  of  the  sheep 
Bank  of  U.  S.  6  Ohio,  76.  But  it  has  and  for  the  trouble  and  expense  in  tak'ing 
been  held  othei-wise  in  Tod  v.  Baylor,  i  care  of  them.  See  Anderson  v.  Backton, 
Leigh,  498,  and  in  New  York,  under  a  Strange,  192.  In  Johnson  v.  Courts,  3 
statute.  Walker  v.  Scliuyler,  io  Wend.  Har.  &  McHen.  510,  where  the  defenda'nt 
480  ;  Humphrey  v.  Phinney,  2  Johns.  484 ;  entered  upon  the  plaintiff's  land  and  with 
Dorchester  v.  Corentry,  li  Johns.  510;  clubs  drove  away  eight  negroes,  it  was 
Shaw  V.  White,  13  Johns.  179.  held,  in  action  of  trespass  quare  clausum 
(q)  The  general  principles,  in  regard  to  fregit,  that  the  plaintiff  could  recover  for 
the  immediate  and  remote  consequences  injuries  to  his  crops,  consequent  upon  the 
of  an  unlawful  act,  apply  to  this  class  of  driving  away  of  h^  negroes.  In  an  action 
cases.  See  ante,  p.  457,  note  (r).  In  for  entering  upon  the  plaintiff's  close, 
■  White  V,  Moseley,  8  Pick.  356,  in  an  dalnages  may  be  recovered  for  debauching 
action  of  trespass  qtiare  clausum  /regit,  for  the  plaintiff^'s  daughter  and  seiTant.  See 
entering  the  plaintiff^'s  close  and  destroying  Bennett  v.  AUcott,  2  T.  R.  166;  Eeam  v. 
a  mill-dam,  the  plaintiff'  recovered  for  Rank,  3  S.  &  E.  215. 
"the  interruption  to  the  use  of  the  mill  (r)  Willard  v.  Twitchell,  1  N.  11.  177, 
and  the  diminution  of  tlie  plaintiff's  profits  458;  Rickert  v.  Snyder,  9  Wend.  416, 
on  that  account."  See  Dickinson  v.  421 .  But  the  covenants  are  not  in  all  re- 
Boyle,  17  Pick.  78.  In  Bamum  v.  Van-  spects  synonymous,  as  a  party  may  have 
dusen,  16  Conn.  200,  where  the  defend-  a  good  right  to  convey,  and  yet  not  be 
ant's  sheep  entered  upon  the  plaintiff's  seized  of  a  legal  estate.  Eawle  on  Cove? 
land  and  communicated  an  infectious  dis-  nants  for  Title,  127. 
ease  to  his  sheep,  it  was  held  that  the  (s)  See  ante,  vol.  1,  p.  199. 
plaintiff  was  entitled  to  recover,  in  an  {t)  Staats  v.  Ten  Eyck,  3  Caines,  1 1 1 ; 
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appear  that  the  plaintiff  has  lost  less  than  the  value  of  the  land, 
as  by  a  purchase  at  a  low  price  of  an  'outstanding  title,  he  will 
recover  less,  (u)  If  the  grantor  has  acquired  a  title  which  will 
enure  to  the  grantee  by  way  of  estoppel,  the  damages  will  be 
only  nominal,  (v)  But  it  has  been  also  held,  that  a  release  of 
land  without  warranty,  by  the  grantee  to  a  third  person,  will 
not  prevent  the  grantee's  recovery  of  full  damages,  (iv) 

The  covenants  that  the  grantee  shall  have  quiet  enjoyment, 
and  that  the  grantor  will  warrant  and  defend  against  all  lawful 
claims,  are,  in  general,  broken  only  by  actual  ouster,  (x)  and 
then  such  damages  will  be  recovered,  according  to  the  rule  laid 
down  in  one  of  the  earliest  cases  on  this  subject,  as  shall  give 
to  the  injured  party  full  and  adequate  compensation,  (y) 

But  if  we  suppose  a  case  where  land  is  conveyed  with  war- 
ranty, the  grantor  and  grantee  both  believing  the  title  to  be 
good,  and  there  is  no  taint  or  suspicion  of  fraud,  and  the  land 
rises  greatly  in  value,  either  by  the  increased  worth  of  real 
estate  in  that  vicinity,  or  by  expensive  improvements  made  by 
the  grantee,  and  then  the  grantee  is  ousted  and  comes  on  the 
warranty  against  the  grantor,  the  question  arises,  what  is  the 
compensation  to  which  the  plaintiff  is  entitled.  It  is  obvious 
that  an  error  has  been  made  by  which  some  innocent  party 
must  lose  much  ;  and  it  cannot  be  said  that  this  error  is  to  be 
imputed  as  a  wilful  fault  to  one  party  more  than  to  the  other. 
If  the  covenanter  is  bound  to  make  good  the  value  of  all  that 
the  grantee  loses,  "  no  man,"  says  Kent,  "  could  venture  to  sell 
an  acre  of  ground  to  a  wealthy  purchaser,  without  the  hazard 


Bickford  w.  Page,  2  Mass.  455 ;  Marston  13  Johns.  50;  Bender  v.  Fromberger,  4 

V.  Hobbs,  2  id.  433 ;  Caswell  v.  Wendell,  Dallas,  436 ;  Weiting  v.  Nissley,  13  Penn. 

4  id.  108;  Smith  i;.  Strong,  14  Pick.  128;  St.  650. 

Stnbbs  V.  Page,  2  Greenl.  378;  Mitchell  («)  Tanner  v.  Livingston,   12   "Wend. 

V.  Hazen,  4  Conn.  495 ;  Weiting  v.  Niss-  83  ;  Spring   v.    Chase,   22   Maine,   505  ; 

ley,  13  Penn.  St.  650,  655 ;    Seamore  v.  Lefflngwell  v.  Elliott,  8  Pick.  455,  10  id. 

Harlan,  3  Dana,  415  ;  Martin  v.  Long,'3  204 ;  Loomis  v.  Bedel,  11  K.  H.  74,  87. 

Mis.  276;  Clark  v.  Parr,  14  Ohio,   118.  (v)  Baxter    v.   Bradbury,   20    Maine, 

See  also,  Parker  v.  Brown,  15  N.  H.  176  ;  260. 

Cox  V.  Strode,  2  Bibb,  273.     In  an  action  {w)  Cornell  v.  Jackson,  3  Cush.  506. 

for  the  breach  of  this  covenant,  damages  (x)    Rawle   on   Covenants    for    Title, 

cannot  be  recovered  for  improvements  or  182,  339. 

the  increased  value  of  the  land.     Staatsu.  ()/)  Gray  v.   Briscoe,   Noy,  142;  Pin- 
Ten  Eyck,  3  Caines,  HI  ;  Pitcher w. Liv-  combe  v.  Rudge,  Yelv.  139;  Hobart,  3, 
ingston,  4  Johns.  1 ;  Bennet  v.  Jenkins,  and  note,  in  WUliams's  edition. 
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of  absolute  ruin."  (z)  But  if  not,  the  innocent  grantee  may 
lose  by  a  failure  of  a  title,  for  *  the  warranty  of  which  he  had 
paid  a  valuable  consideration,  the  greater  part  of  the  value  of 
his  estate.  In  some  States  the  value  of  the  estate  at  the  time 
of  the  conveyance  is  the  measure  of  damages ;  and  where  this 
value  determines  in  the  assessment  of  damages,  it  is  itself  de- 
termined, generally,  at  least,  by  the  amount  of  the  consideration 
paid,  with  interest.  But  if  mesne  profits  have  been  received  by 
the  grantee,  they  will,  in  general,  be  held  equivalent  to  the  in- 
terest ;  and  then  no  interest  will  be  allowed  to  the  grantee,  or 
only  that  which  is  commensurate  with  his  liability  for  the 
mesne  profits  to  the  holder  of  the  paramount  title ;  and  there- 
fore he  can  recover  interest  only  for. six  years,  (a)  In  some 
States  the  value  of  the  land  at  the  time  of  the  eviction,  is  the 
measure  of  damages,  (b)     There  seem  to  be  intimations  of  a 


(z)  Staats  V.  Ten  Eyck,  3  Caines,  114, 
115. 

(a)  Where  the  value  of  the  land  at  the 
time  of  the  conveyance  is  taken  into  ac- 
count in  assessing  damages,  that  value  is 
in  general  determined  by  the  amount  of 
the  consideration  paid,  and  interest  is  al- 
lowed on  that  sum ;  but  if  mesne  profits 
have  been  received  by  the  grantee,  those 
will  be  held  equivalent  to  the  interest,  and 
in  that  case,  the  allowance  of  interest  to 
the  grantee  will  only  be  commensurate 
with  his  liability  for  the  mesne  profits  to 
the  holder  of  the  title  paramount,  that  is, 
he  can,  in  general,  recover  interest  for  six 
years  only.  Bennet  v.  Jenkins,  13  Johns. 
50  ;  Staats  v.  Ten  Eyck,  3  Caines,  111  ; 
Baxter  v.  Byerss,  13  Barb.  267  ;  Clark  v. 
Parr,  14  Ohio,  118.  The  amount  of  the 
consideration-money  with  interest  has 
been  held  to  be  the  measure  of  damages, 
in  New  York  ;  Pitcher  v.  Livingston,  4 
Johns.  1  ;  Bennet  v.  Jenkins,  13  id.  50 ; 
Kinney  v.  Watts,  14  Wend.  38;  Kelly  v. 
Dutch  Church  of  Schenectady,  2  Hill,  105, 
115  ;  Baxter  v.  Eyerss,  13  Barb.  267  ;  — 
in  Pennsylvania;  Brown  v.  Dickerson,  12 
Penn.  St.  372;  Bender  v.  Fromberger,  4 
Dall.  436,  441  ;  King  v.  Pyle,  8  S.  &  R. 
1 66 ;  —  in  New  Jersey  ;  Holmes  v.  Sin- 
nickson,  3  Green,  313 ;  Stewart  v.  Drake, 
4  Halst.  139,  142;- — in  Virginia;  Stout 
V.  Jackson,  2  Band,  132  ;  Threlkeld  v. 
Pitzhugh,  2  Leigh,  451,  463  ;  Jackson  v. 
Turner,  5  id.  119 ;  Haffey  v.  Birchetts,  11 
id.  83,  88;  contra,  Mills  v.  Bell,  3  Call, 


320;  —  in  South  Carolina;  Fnrman  v. 
Elmore,  2  Nott  &McCord,  189;  Wallace 
p.  Talbot,  1  McCord,  466,  468 ;  Pearson 
u.  Davis,  1  McMuU.  37  ;  —  Contra,  Liber 
V.  Parsons,  1  Bay,  1 9 ;  Witherspoon  v. 
Anderson,  3  Dessau.  245;  —  in  North 
Carolina;  Phillips  v.  Smith,  1  Car.  Law 
Repos.  475  j  W'ilson  v.  Forbes,  2  Dev. 
30;  —  in  Ohio;  King  v.  Kerr,  5  Ohio, 
154;  Foote  v.  Burnet,  10  id.  317;  Clark 
V.  Parr,  14  id.  118;  —  in  Georgia;  Davis 
V.  Smith,  5  Geo.  274 ;  —  in  Kentucky ; 
Cox  V.  Strode,  2  Bibb,  273  ;  Hanson  v. 
Buckner,  4  Dana,  251  ;  Pence  v.  Duvall, " 
9  B.  Mon.  48 ;  —  in  Tennessee  ;  Shaw  v. 
Wilkins,  8  Humph. '647,  651,  per  McKin 
ney,  J. 

(b)  This  is  the  rule  adopted  in  Massa- 
chusetts ;  Gore  z>.  Brazier,  3  Mass.  523  ; 
Bigelow  V.  Jozies,  4  id.  512;  Norton  v. 
Babcock,  2  Mete.  510;  White  v.  Whit- 
ney, 3  id.  81,  89  ; — in  Maine;  Cushman 
V.  Blanchard,  2  Greenl.  266,  268  ;  Swett 
V.  Patrick,  3  Fairf.  9  ;  Hardy  v.  Nplson, 
27  Maine,  525 ;  Elder  v.  True,  32  id.  109 ; 

—  in  Connecticut ;  Horsford  v.  Wright, 
Kirby,  3  ;  Stirling  v.  Peet,  14  Conn.  245  ; 

—  in  Vermont ;  Drury  v.  Shumway,  1  D. 
Chip.  HI  ;  Parke  v.  Bates,  12  Vt.  387. 
The  question,  although  raised,  is  unde- 
cided in  New  Hampshire  and  Indiana. 
Loomis  V.  Bedel,  11  N.  H.  74,  87  ;  Black- 
well  V.  Justices  of  Lawrence  Co.  2  Blackf. 
143,  147.  See  Eawle  on  Cov.  for  Title, 
p.  319,  et  seq.  (2d  edition) ;  4  Kent,  Com. 
474-480 ;  2  Greenl.  Ev.  §  264.     In  Louis- 
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*disti notion  between  the  increased  worth  by  a  rise  in  the  mar- 
ket value  of  the  land,  which  has  cost  the  grantee  nothing,  and 
that  increase  caused  by  his  expenditure  in  affixing  valuable 
buildings  or  other  improvements  to  the  land.  And  there  are 
some  reasons  in  favor  of  allowing  to  the  grantee,  as  damdges, 
the  latter  kind  of  increase,  but  not  the  former,  (c)  It  has  also 
been  held,  that  the  purchase-money,  with  interest,  forms  the 
absolute  measure  of  the  damages,  (d )  If  the  failure  of  title 
extend  only  to  a  part  of  the  land,  the  question  has  been  raised 
whether  the  damages  should  be  recovered  for  the  whole  land, 
or  for  part  only,  and  then  whether  the  proportion  which  the 
quanlUij  of  the  land  lost  by  the  failure  bears  to  the  whole, 
should  be  considered,  or  the  proportion  which  its  value  bears ; 
but  the  principle  of  compensation  prevails,  and  it  may  be  con- 
sidered as  established,  that  the  part  only  of  the  land  of  which 
the  title  has  failed,  is  to  be  paid  for,  (e)  *and  that  in  proportion 
to  its  value,  and  not  its  mere  quantity.  (/) 


iana  tlie  question  has  been  mnch  discusserl 
and  different  rules  liave  prevailed  under 
the  codes  of  1808  and  1825.  See  BisscU 
V.  Ervvin,  13  Louis.  147 ;  Edwards  v. 
Martin,  19  id.  294  ;  Morris  v.  Al)at,  9  id. 
552;  13  id.  148,  note.  The  question  was 
thoroughly  discussed  in  the  late  case  of 
Burrows  v.  Peiree,  0  La.  Ann.  297,  and 
it  was  held,  Jlnxt,  J.,  dissenting,  that  the 
increased  value  at  the  time  of  cvi'tion 
ou;;lit  not  to  be  recovered.  The  grantee 
is  also  entitled  to  recover  the  costs  of  the 
suit  by  which  he  has  been  evicted.  Pitch- 
er V.  Livingston,  4  Johns.  1  ;  Baxter  v. 
Ryerss,  13  Barb.  267  ;  Holmes  w.  Sinniek- 
so'n,  3  Green,  (N.  J.)  313;  Cushman  v. 
Blaiichard,  2  Greenl.  266  ;  Swett  v.  Pat- 
rick, 3  Fairf.  9. 

(c)  Staats  ?'.  Ten  Eyck,  3  Gaines,  117  ; 
Pitcher  !'.  Livingston,  4  Johns.  13,  per 
Spi'iirjr,  J.;  Bender  (;.  Fromlicrger,  4 
Dull.  442  ;  Martin  v.  Atkinson,  7  Geo. 
228.  See  anli\  p.  497,.  note  (;)).  But 
there  seems  to  be  no  adjudication  in  fivtn- 
of  applying  the  distinction  referred  to  in 
the  text  to  this  class  of  cases. 

(d)  In  most  of  the  cases  cited  supra, 
note  (a),  the  consideratioti-moucy  with 
interest  and  the  costs  were  held  to  bo  the 

(./")  In  Morris  v.  Phelps,  5  Johns.  49, 
50,  Kent,  Ch.  J.,  in  delivering  tiie  opinion 
of  the  court,  said  :  "  Another  question  in 

[496] 


measure  of  damages,  but  in  Threlkeld  v. 
Fitzhugh,  2  Leigh,  451,  it  was  suggested 
that  in  some  cases  it  might  he  shown  that 
the  actual  value  of  the  land  was  greater 
than  the  i)rice  paid.  See  4  Kent's  Com. 476. 
(c)  In  Morris  v.  Phelps,  5  Johns.  49, 
the  title  to  a  part  of  the  premises  failed, 
and  it  was  urged  that  the  plaintiff  ought 
to  recover  the  wliole  consideration-money, 
but  the  court  laid  down  the  rule  in  the 
text.  Ki-iit,  Ch.  J.,  said  .  "  This  is  an 
old  and  wcU-scttlcd  rule  of  damages ; 
thus,  in  the  case  of  Beauchamp  v.  liani- 
ory,  Year-Book,  29  Ed.  III.  4,  it  was 
held,  by  Hill,  J.,  that  if  one  be  bound  to 
warranty,  he  warrants  the  entirety,  liut  he 
shall  not  render  in  value  but  tor  that 
which  was  lost.  In  15  Ed.  IV.  3,  (and 
which  case  is  cited  in  Bustard's  ease,  4 
Co.  121,)  the  same  principle  was  admitted, 
and  it  was  declared  and  agreed  to  by  the 
court,  that  in  exchange,  where  a  want  of 
title  existed  as  to  part,  the  party  evicted 
might  enter  as  for  a  condition  broken,  if 
he  chose;  but  if  he  sued  to  recover  in 
value,  he  should  recover  only  according 
to  the  value  of  the  part  lost.  Though 
the  condition  bo  entire,  and  extends  to 
all,  yet  it  was  said  that  the  warranty  upon 

this  case  is,  whether  the  defendant  ought 
not  to  have  been  permitted  to  show  that 
the  lands,  in  the  deed  of  1795,  of  which 
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If  the  action  is  brought  upon  the  covenant  that  the  land  is 
free  from  incumbrances,  it  will  be  necessary  to  consider  the 
nature  and  effect  of  the  incumbrances.  If  they  consist  of  mort- 
gages or  attachments,  or  other  liens  of  like  kind,  it  seems  to  be 
well  settled  that  the  grantee  may  pay  off  these  incumbrances, 
and  may  then  recover  all  that  he  expended  in  this  way,  from 
the  grantor  ;(o-)  and  may  even  recover  the  amount  of  money 
paid  by  him  to  remove  these  incumbrances,  after  the  action  has 
been  commenced,  [h) 


the '  exchange  might  severally  extend  to 
part.  So  in  the  case  of  Gray  v.  Briscoe, 
Noy's  E.  142,  B.  covenanted  that  he  was 
seized  of  Blacliacre  in  fee,  whereas  in 
truth  it  was  copyhold  land  in  fee,  accord- 
ing to  the  custom  ;  and  the  court  ?aid  that 
the  jury  should  give  damages  according  to 
the  difference  in  value  between  fee-simple 
land  and  copyhold  land."  See  also,  Guth- 
rie u.  Pugsley,  12  Johns.  126.  In  John- 
son V.  Nyce,  17  Ohio,  66,  it  was  said  that. 


in  an  action  on  a  covenant  of,  warranty 
broken  by  the  assignment  of  dower,  dam- 
ages would  be  given  to  the  extent  that  the 
value  of  the  estate  is  diminished  by  carv- 
ing out  the  life-estate,  taking  one  third  of 
the  consideration-money  to  be  the  value  of 
one  third  of  the  fee-simple  interest.  See 
Eickert  v.  Snyder,  9  Wend.  416  ;  Michael 
V.  Mills,  17  Ohio,  601 ;  Gray  v.  Briscoe, 
Noy,  142 ;  Eawle'bn  Coven,  for  Title,  2d 
ed.  p.  113,  et  seq. 


there  was  a  failure  of  title,  were  of  inferior 
quality  to  the  other  lands  conveyed  by 
the  same  deed.  This  appears  to  be  rea- 
sonable ;  and  the  rule  would  operate  with 
equal  justice  as  to  all  the  parties  to  a  con- 
veyance. Suppose  a  valuable  stream  of 
water  with  expensive  improvements  upon 
it,  with  ten  acres  of  adjoining  baiTcn  land, 
was  sold  for  10,000  dollars,  and  it  should 
afterwards  appear  that  the  title  to  the 
stream  with  the  improvements  on  it 
failed,  but  remained  good  as  to  the  res- 
idue of  the  land,  would  it  not  be  unjust 
that  the  grantee  should  be  limited  in 
damages,  under  his  covenants,  to  an  ap- 
portionment according  to  the  number  of 
acres  lost,  when  the  sole  inducement  to 
the  purchase  was  defeated ;  and  the 
whole  value  of  the  purchase  had  failed  ? 
So,  on  the  other  hand,  if  only  the  title  to 
the  nine  ban-en  acres  failed,  the  vendor 
would  feel  the  weight  of  the  extreme  in- 
justice, if  he  was  obliged  to  refund  nine 
tenths  of  the  consideration-money.  This 
is  not  the  rule  of  assessment.  The  law 
will  apportion  the  damages  to  the  measure 
of  value  between  the  land  lost,  and  the 
land  preserved."  See  also,  Cornell  v. 
Jackson,  3  Cush.  509 ;  Dickens  v.  Shep- 
perd,  3  Murph.  526.  In  King  v.  Pyle,  8 
S.  &  E.  166,  this  rule  w^s  applied  where 
the  sale  was  fraudulent,  but  the  court  did 
not  decide  what  would  be  the  rule  if  the 
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sale  were  fair.  There  are  cases  which 
hold  that  the  average  value  is  to  be  re- 
covered for  the  part  to  which  the  title  has 
failed.  Nelson  v.  Matthews,  2  Hen.  & 
Munf.  164;  Nelson  v.  Can-ington,  4 
Munf.  332. 

ig]  Delavergne  v.  Non-is,  7  Johns.  358  ; 
Hall  V.  Dean,  13  id.  105;  Stanard  v. 
Eldridge,  16  id.  254;  Prescott  v.  True- 
man,  4  Mass.  627 ;  Henderaon  v.  Hender- 
son, 13  Mis.  151. 

(A)  Leffingwell  v.  Elliott,  10  Pick. 204; 
Brooks  V.  Moody,  20  id.  474 ;  Kelly  v. 
Low,  18  Maine,  244;  Pomeroy  v.  Bur- 
nett, 8  Blackf.  143 ;  together  with  reason- 
able expenses  Incurred  in  extinguishing 
the  incumbrance,  exclusive  of  counsel 
fees.  Leffingwell  v.  Elliott.  But  the 
grantee  cannot  recover  beyond  the  amount 
of  the  consideration-mongy  and  interest. 
Dimmick  v,  Lockwood,  10  Wend.  142 ; 
Foote  V.  Burnet,  10  Ohio,  317  ;  4  Kent's 
Com.  476.,  But  in  those  States  in  which 
in  action  for  a  breach  of  the  covenant  of 
warranty,  the  measure  of  damages  is  held 
to  be  the  value  of  the  estate  at  the  time  of 
eviction,  it  seems  that  the  grantee  may 
recover  what  he  has  paid  to  extinguish 
incumbrances,  to  the  extent  of  the  value 
of  the  estate  at  the  time  of  payment. 
Norton  v.  Babcock,  2  Mete.  510 ;  White 
V.  Whitney,  3  id.  81  ;  Rawle  on  Cov.  for 
Title,  (2d  edition,)   161 ;    Sedgwick  on 
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*But,  if  he  does  not  discharge  the  incumbrances,  and*  brings 
his  action  before  ouster  or  any  actual  injury  springing  from 
them,  although  the  action  is  sustainable,  because  the  existence 
of  the  iucutubrances  works  a  breach  of  the  covenant,'  yet  he 
can  recover  only  nominal  damages,  (i)  Still,  if  the  incum- 
brances are  of  a  permanent  nature,  such  as  interfere  with  the 
actual  enjoyment  of  the  estate,  and  such  that  the  grantee  can- 
not remove  them  by  his  own  act,  as  for  instance,  a  lease  of  the 
whole  or  a  part  of  the  premises,  then  it  would  seem  that  actual 
compensation  may  be  recovered,  and  that  there  is  no  rule  which 
should- prevent  this  from  being  full  and  adequate,  (j)  If  the 
action  is  brought  on  a  contract  to  sell,  and  against  the  party 
who  had  promised  to  sell  and  had  failed  to  do  so,  many  author- 
ities iiave  held  that  the  result  may  depend  upon  the  cause  of 
the  failure.  For  if  the  intended  vendor  was  honest,  and  was 
prevented  from  making  the  sale  by  causes  which  he  did  not  fore- 
see, and  could  not  control,  then  the  plaintiff  recovers  only  nona- 
inal  damages ;  or,  if  he  has  paid  the  price,  that  sum  with  inter- 


Dam.  ISO.  In  Elder  v.  True,  32  Maine, 
i04,  it  was  held  that  vvlieic  land  is  incum- 
bered by  a  nLortga^re,  the  grantee  may  rc- 
■decm  01-  not  at  Ids  election,  but,  if  evicted, 
he  may  recover  the  value  of  the  land  in- 
eluding  his  iuiprovcmeuts,  e\eij  if  the 
value  exeecJ  the  amount  due  on  the 
moitgage.  But  see  Wliite  v.  Whitney,  3 
Mete.  81  ;  Donalu.e  c.  Emeiy,  9  id.  G3. 

(/')  Prcseott  V.  Truemau,  i  Mass.  C27  ; 
Wyman  r.  Ballard,  12  id.  .304  ;  Tufts  v. 
Adams,  8  I'iek.  547  ;  Hen-ick  v.  Moore, 
19  Maine,  313;  Dclavergne  v.  Norris,  7 
Johns.  358;  Hall  v.  Ucan,  13  id.  105; 
Stanard  c.  Eldridge,  Ifi  id.  254 ;  Wliislrr 
r.  Hicks,  5  Blackf.  100;  J)avis  c.  Lyman, 
6  Conn.  254.  liayments  for  the  discharge 
of  incumbrances  cannot  be  recovered  uu- 
le.-i.s  specially  alleged.  De  Forest  K.  Lcete, 
16  Johns.  122. 

( /)  Preseott  v.  Trueman,  4  Mass.  627, 
630  ;  Harlow  v.  Thomas,  15  Pick.  60,  69  ; 
Hulihard  i:  Norton,  10  Conn.  422,  435. 
In  Batchelder  t'.  8turgis,  3  Cusli.  205, 
Flctrlicr,  J.,  in  giving  tlie  opinion  of  the 
court,  said  :  "  In  New  York,  in  the  case 
of  Kickert  i\  Snyder,  9  Wend.  423,  it  was 
held,  that  when  the  covenant  against  in-  ■ 
cumbranees.is  broken,  by  rea-son  of  an  un- 
expired term,  which  is  the  present  case, 
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the  rule  of  damages  is  the  annual,  value 
of  the  estate,  or  the  annual  interest  on  the 
purchase-money.  This  rule  may  do  jus- 
tice in  some,  perhaps  in  many  eases,  but 
this  court  is  not  prepared  to  adopt  it  as  a 
general  rule.  .  .  The  rule  is,  that  for 
such  incumbrances  as  a  covenantee  can- 
not remove,  he  shall  recover  a  just  com- 
pensation for  the  real  injury  resulting  from 
tlie  incumbrance.  Thougli  it  seems  de- 
sirable to  have  as  dehnite  and  precise 
rules,  upon  the  subject  of  damages,  as  are 
practicable,  it  seems  impossible  to  estal*- 
lish  any  more  preci.se  general  rule  in  this 
class  of  cases."  If  the  grantee  is  penna- 
nently  kept  out  of  tlie  estate,  by  reason  of 
the  incumbrances,  the  i)urchase-moncy 
and  interest  are  the  measure  of  damages. 
Chapel  V.  Bull,  17  Mass.  213  ;  Jenkins  v. 
Hopkins,  8  Pick.  346  ;  so  also,  in  case  of 
eviction,  Waldo  v.  Long,  7  Johns.  173; 
Martin  v.  Atkinson,  7  Geo.  228  ;  I'atter- 
son  V.  Stewart,  6  W.  &  S.  527.  But  see 
Chapel  0.  Bull ;  Jenkins  v.  Hopkins,  and 
supra,  p.  498,  note  (t).  In  an  action  on  a 
covenant  to  pay  off  incundjranccs,  the 
amount  of  the  ineumbrauees  is  held  the 
measure  of  damages.  Lethbridgo  v.  Myt- 
ton,  2  B.  &  Ad.  772. 
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est,  adding  perhaps,  in  both  cases,  his  expenses  in  investigating 
the  title,  or  for  similar  purposes,  (k)  But  if  the  proposed  vendor 
was  in  *fault,  and  either  did  know,  or  sliould  have  known,  that 
he  could  not  do  what  he  undertoolc  to  do,  here  substantial  dam- 
ages may  be  given,  including  compensation  for  any  actual  loss, 


(k)  Flurcau  v.  ThoriihiU,  2  W.  Bl. 
1078 ;  Walker  v.  Mooro,  10  li.  &  C.  41C  ; 
Wortliinj^ton  t).  Wan-ingtoti,  8  0.  B.  134  ; 
IJaldwin  v.  Munn,  2  Wend.  399  ;  Peters 
V.  McKeon,  4  Den.  54G ;  Tliompson  v. 
Gutlirie,  9  Leigh,  101  ;  Combs  v.  Tarlton, 
2  Dana,  464  ;  Allen  v.  Anderson,  2  Bibb, 
415;  Stewart  d.  Noble,  1  Greene  (loiva), 
26.  See  Fletcher  v.  Button,  C  Barb.  640. 
This  rule  appears  to  bo  established  in 
England  and  generally  prevails  in  this 
country;  but  there  appears  to  be  some 
diversity  in  the  reasoning  upon  which  it  is 
based.  In  England  the  rule  appears  to  be 
sustained  on  the  ground  that  the  parties 
must  have  contemplated  the  difficulties  at- 
tendant upon  the  conveyance,  and  hence 
the  plaintiff  is  allowed  to  recover  the  ex- 
pense of  investigating  the  title,  but  no 
other  expenses,  on  the  ground  that  he  is 
not  justified  in  taking  any  other  step  until 
he  is  sure  of  a  good  title.  In  Elureau  v. 
Thornhill,  Blacksione,  J.,  said,  "  These 
contracts  are  merely  upon  condition,  fre- 
quently expressed,  but  always  implied, 
that  the  vendor  has  a  good  title."  In 
Walker  v.  Moore  the  land  was  not  cim- 
veyed  on  account  of  a  defect  in  the  title. 
The  plaintiff  had  contracted  to  resell,  and 
demanded  damages  for  the  loss  of  profits 
on  his  contracts  of  resale,  for  the  expense 
attending  those  resales,  and  for  tlie  amount 
for  which  he  was  liable  to  the  subcontrac- 
tors for  examining  the  title,  and  the  ex- 
pense incurred  by  himself  for  the  same 
purjjose.  He  was  allowed  to  recover  only 
his  own  expense  in  examining  the  title. 
Parke,  J.,  said,  "  It  is  usual  and  reason- 
able, before  any  expense  is  incurred,  to 
compare  tlie  abstract  witlj  the  deeds ;  and 
without  giving  any  opinion  as  to  the  right 
of  the  plaintiff  to  resell  before  ho  had  ob- 
tained a  conveyance  and  actual  posses- 
sion, I  think  he  cannot  recover  those  ex- 
penses which  ho  has  sustained  hy  rea- 
son of  his  having  contracted  to  resell  the 
premises .  before  he  had  taken  the  trouble 
to  ascertain  whether  the  abstract  was  cor- 
rect or  not."  Bayley,  J.,  supposed  he 
might  have  recovered  the  expense  attend- 
ing the  resale,  had  that  contract  been 
entered   into   after   proper   investigation. 


He  said,  "  If  it  [the  abstract]  had  been 
examined  with  the  deeds  and  found  cor- 
rect, the  plaintiff  might  perliaps  have  been 
justified  in  acting  upon  the  faith  of  having 
the  estate  ;  and  if  after  that  time  he  had 
made  a  subcontract,  I  think  he  would 
have  been  entitled  to  recover  the  expenses 
attending  it,  if  it  failed  in  consequence  of 
any  defect  in  the  title  of  his  vendor."  The 
plaintiff,  having  failed  in  a  bill  in  equity 
brought  to  enforce  specific  performance  of 
a  contract  to  sell  land,  because  tlie  defend- 
ant could  not  give  title,  >vas  not  allowed 
to  recover  his  costs  in  the  equity  suit,  in 
an  action  at  law.  Maiden  v.  Eyson,  11 
Q.  B.  292.  In  this  country,  although 
nearly  the  same  rule  is  in  some  of  tlie 
States  adopted,  (differing  Jjerhaps  from  the 
English  in  the  fact  that  the  expense  of  in- 
vestigating the  title  is  not  allowed, )  it  is 
based  upon  the  analogy  between  tliis  class 
of  cases  and  actions  upon  covenants  for 
title.  As  we  have  seen,  in  tJiose  cases, 
the  measure  of  damages  where  tliere  has 
been  an  eviction,  is  in  most  of  the  States, 
the  amount  of  the  consideration-money, 
with  interest ;  so  in  actions  upon  this  7!lass 
of  contracts  the  same  rule  has  been  adopt- 
ed. In  Baldwin  v.  Munn,  Sutherland,  J., 
said:  "In  an  action  on  the  covenant 
against  incumbrances  in  a  deed,  the  plain- 
tiff can  recover  only  the  amount  paid  by 
him  to  extinguish  the  ineunibranee ;  but 
if  he  has  paid  notliing,  no  matter  what  the 
auiount'of  the  lien  may  be,  he  can  recover 
nriniinal  damages  only.  Delavergue  i'.  Nor- 
ris,  7  Johns.  358 ;  4  Mass.  627  ;  13  Johns. 
105.  If  those  principles  are  just,  in  rela- 
tion to  the  covenant  of  general  warranty, 
and  of  quiet  enjoyment,  and  against  in- 
cumbrances, I  do  not  perceive  why  they 
are  not  equally  applicable  to  the  cov- 
enant to  convey,  where  the  covenantor 
has  acted  in  good  faith,  and  refused  to  con- 
vey because  his  title  has  in  fact  failed. 
The  reasons  which  are  urged  with  so 
much  force,  by  Ch.  J.  Kent,  in  Staats  v. 
Ten  Eyck,  (3  Gaines,  111,  115,)  in  favor 
of  the  rule  of  damages  adopted  in  that 
case,  certainly  apply  with  equal  force  to  the 
case  in  question."  See  the  other  Ameri- 
can cases  cited  above. 

[499] 


505* 


THE   LAW    OF    CONTRACTS. 


[PAKT   II. 


as  by  the  increased  vdue  of  the  land  ;  (I)  and  this  has  *been  ex- 
tended to  cases  where  the  vendor  acted  in  good  faith,  but  knew 
that  he  had,  at  the  time,  no  title;  as  where  the  vendor  offered 
for  sale  at  public  auction,  land  which  he  had  contracted  with' a 
third  person  to  buy  from  him,  and  failed  to  buy,  only  on  ac- 
count of  the  inability  of  that  third  person  to  make  a  conveyance 
to  him.  (m)  In  this  respect  the  rule  would  be  distinguished 
from  that  applicable  to  actions  for  non-sale  of  chattels,  where 
the  plaintiff  recovers  compensation  for  all  actual  damages,  with- 
out any  reference  to  the  good  or  bad  faith  of  the  vendor.  But 
the  Supreme  Court  of  the  United  States  have  refused  to  adopt 
this  distinction,  on  the  ground  that  the  reason  of  the  rule  as  to 
chattels  applies  with  equal  force  to  bargains  respecting  land; 
this  reason  being,  that  if  a  vendor,  under  such  circumstances, 
could  escape  with  nominal  damages,  there  would  be  danger 
that  he  might  refuse  to  complete  the  sale  for  the  purpose  of  re- 
taining to  hiYnself  the  enhanced  value,  (w)    If  on  such  a  contract 


(I)  See  authorities  cited  in  the  preceding 
note,  and  Bitner  v.  Brougli,  1 1  Penn.  St. 
127;  Handley  v.  Chambers,  1  Litt.  358; 
Blanchard  v.  Ely,  21  Wend.  34C,  347,  per 
Cowen,  J. ;  Nourse  v.  Earns,  1  T.  Kay. 
77.  So  where  the  party  having  title  re- 
fuses to  convoy  it;  Driggs  v.  Dwight,  17 
Wend.  71 ;  Baldwin  o.  Munn,  2  id.  399, 
406 ;  or  having  title  at  the  time  of  the 
agreement,  afterwards  disables  himself 
from  completing  it,  by  selling  the  land  to 
a  third  party ;  Patrick  y.  Marshall,  2 
Bibb,  47  ;  Fisher  v.  Kay,  2  id.  434,  440; 
Wilson  D.  Spencer,  11  Leigh,  261  ;  or  at 
the  time  of  the  agreement  knew  he  had  no 
title  ;  M'Conneli  v.  Dunlap,  Hardin,  41. 

{ni)  Hopkins  v.  Grazebrook,  6  B.  &  C. 
31.  See  this  case  cited  in  Walker  c 
Moore,  10  B.  &  C.  416,  and  in  Fletcher ;;. 
Button,  6  Barb.  650.  The  doctrine  of 
Hopkins  V.  Grazebrook,  was  afiSrmed  in 
Robinson  v.  Harman,  1  Exch.  850.  Parke, 
B.,  said  :  "  The  rule  of  the  common  law 
is,  that  where  a  party  sustains  a  Ipss  by 
reason  of  a  breach  of  contract,  he  is,  so 
far  ns  money  can  do  it,  to  be  placed  in 
the  same  situation,  with  respect  to  dam- 
ages, as  if  the  contract  had  been  performed. 
The  case  of  Flureau  v.  Thornhill  quali- 
fied that  rule  of  the  common  law.  It  was 
tliere  held,  that  contracts  for  the  sale  of 
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real  estate  are  merely  on  condition  that 
the  vendor  has  a  good  title  ;  so  that,  when 
a  person  contracts  to  sell  real  property, 
there  is  an  implied  understanding  that,  if 
he  fail  to  make  a  good  title,  the  only  dam- 
ages recoverable  are  the  expenses  which 
the  vendee  may  be  put  to  in  investigating 
the  title.  The  present  ease  comes  within 
the  rule  of  the  common  law,  and  I  am  un- 
able to  distinguish  it  from  Hopkins  v. 
Grnzi'brmk.  So  it  has  been  held  in  this 
country  that,  where  the  agreement  is  that 
a  third  person  shall  convey  laud,  the  meas- 
ure of  damages  is  the  value  of  the  land  at 
the  time  when  it  should  have  been  con- 
veyed. Dyer  i>.  Dorsey,  1  G.  &  J.  440 ; 
Pinkston  v.  Huie,  9  Ala.  252.  But  see 
Tyrer  v.  King,  2  C.  &  K.  149. 

(n)  Hopkins  v.  Lee,  6  Wheat.  109.  See 
also  CanncU  v.  M'Clean,  6  H.  &  J.  297  ; 
Nichols  V.  Freeman,  11  Ired.  99  ;  Bryant 
V.  Hambruck,  9  Geo.  133 ;  Whiteside  v. 
Jennings,  19  Ala.  784;  Hill  v.  Hobart, 
16  Maine,  164 ;  Wan-en  v.  Wheeler,  21  id. 
484.  In  some  of  these  cases  the  doctrine 
of  tho.so  American  cases,  cited  supra,  note 
(/l),  that  actions  on  a  covenant  to  convey, 
are  so  far  analogous  to  those  upon  cove- 
nants for  title  that  the  damages  should  be 
measured  by  the  same  rule,  is  rejected. 
In  Nichols  p.  Freeman,  the  defendant  was 
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the  *proposed  vendee  is  sued,  if  he  has  taken  the  land,  the  meas- 
ure of  damages  is,  of  course,  the  price  with  interest ;  if  he  has 
neither  taken  the  land  nor  paid  the  price,  in  England  the  plain- 
tiff receives  only  nominal  damages,  unless  the  land  has  fallen  in 
value,  or  he  has  otherwise  •suffered  actual  injury,  on  the  ground 
that  if  he  recovered  the  full  price,  he  would  have  that  and  the 
land  too  ;  because  the  recovery  cannot  have  the  effect  of  pass- 
ing the  fee  of  the  land,  (o)  In  this  country,  some  cases  have 
thrown  doubt  on  this  rule,  but  upon  the  whole  we  think  it 
pretty  well  established,  {p) 


prevented  from  giving  a  good  title  by  a 
levy  of  execution  upon  tlie  land,  and  tHere 
appears  to  have  been  no  fraud  on  his  part. 
The  value  of  the  land  at  the  time  of  the 
breach  was  regarded  as  the  measure  of 
damages.  Pearson,  J.,  said:  "Our atten- 
tion has  been  called  to  the  fact,  that  in  the 
action  for  a  breach  of  a  covenant  of  quiet 
enjoyment,  the  measure  of  damage  is, 
the  price  paid  for  the  land,  which  is  taken, 
as  between  the  parties,  to  be  the  true  value. 
....  The  analogy  does  not  sustain  the 
position  for  wliich  it  was  invoked ;  be- 
cause the  rule  of  damage  in  that  action  is 
founded  on  peculiar  reasons.  The  cove- 
nant for  quiet  enjoyment  is  a  substitute  for 
the  old  real  warrantij,  tlie  remedy  upon 
which  was  by  voucher,  and  if  the  demand- 
ant recovered,  the  tenant  had  judgment 
against  the  voucher  for  otlier  lands  of 
equal  value."  See  also  the  very  able  de- 
cision of  Buchanan,  Ch.  J.,  in  Cannell  v. 
M'Cloan.  And  even  in  New  York  some 
■doubt  seems  to  have  been  thro*n  upon  the 
rule  laid  down  in  Baldwin  ;;.  Munn,  cited 
supra,  note  (k),  in  the  late  case  of  Fletch- 
er r.  Button,  6  Barb.  646  ;  where,  under 
a  verbal  contract,  land  is  to  be  conveyed 
in  consideration  of  a  speciflc  sum  payable 
in  work,  the  vendee  who  has  performed 
the  work,  may  consider  the  agreement  as 
a  nullity  and  recover  the  value  of  his 
work,  not  exceeding  the  sum  specified, 
with  interest ;  and  he  can  only  resort  to 
evidence  of  the  value  of  the  land  as  a 
measure  of  damages,  when  no  sum  is 
specified.  King  v.  Brown,  2  Hill,  485 ; 
Burlingamc  v.  Burlingamc,  7  Cow.  92 ; 
Bohr  V.  Kindt,  3  W.  &  S.  563 ;  Jack  o. 
McKee,  9  Penn.  St.  235 ;  Basil  v.  Bash,  9 
id.  26U;  See  Boardman  v.  Keeler,  21 
Vt.  84. 

(o)  In  Hawkins  v.  Kemp,  3  East,  410 ; 


in  Goodisson  v.  Niinn,  4T.Il.  761,  and  in 
Glazebrook  v.  Woodrow,  8  id.  366,  it 
seems  to  have  been  assumed  that  the 
vendor,  on  tender  of  a  conveyance,  could 
recover  the  amount  of  the  purcliase-money. 
But  in  the  late  case  of  Laird  v.  Pim,  7  M. 
&  W.  474,  where  the  vendor  had  offered 
to  execute  a  conveyance,  and  was  "  in  the 
same  situation  for  the  purpose  of  recover- 
ing damages  for  the  ndn-payment  of  the 
price,  as  if  all  had  been  done  by  him,"  it 
was  said  by  Parke,  B.,  in  delivering  the 
opinion  of  the  court :  "  The  measure  of 
damages,  in  an  action  of  this  nature,  is  the 
injury  sustained  by  the  plaintiff  by  reason 
of  the  defendants  not  having  performed 
their  contract.  The  question  is,  how 
much  worse  is  the  plaintiff  by  the  diminu- 
tion in  tlie  value  of  the  land,  or  the  loss  of 
the  purchase-money,  in  consequence  of 
the  non-pciformance  of  the  contract.  It 
is  clear  that  he  cannot  have  the  land  and 
its  value  too.  A  party  cannot  recover  the 
full  value  of  a  chattel,  unless  under  cir- 
cumstances which  import  that  the  prop- 
erty has  passed  to  the  defendant  as  in  the 
case  of  goods  sold  and  delivered,  wliere 
they  have  been  absolutely  parted  with, 
and  cannot  be  sold  again." 

(/))  In  Franchot  v.  Leach,  5  Cowen, 
506,  the  jury,  under  direction  of  the  judge, 
found  the  consideration-money  and  inter- 
est as  damages  for  the  vendee's  breach  of 
Ills  contract,  and  no  objection  seems  to 
have  been  made  to  the  direction.  In  Alna 
V.  riummer,  4  Greenl.  258,  the  defendant 
ha\ing  bought  a  pew  at  auction,  and  re- 
fused a  deed  wlien  tendered  to  him,  it  was 
held  that  the  measure  of  damages  was, 
"  the  price  ngi-eed  to  bo  paid  for  tlie  pew 
by  the  defendant,  who  will  be  entitled  to 
the  deed  whenever  he  chooses  to  accept 
it."    This  doctrine  was  approved  in  Shan- 
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*If  the  contract  be  to  give  land  for  work  and  labor,  this  may 
be  treated  as  for  so  much  money  in  work  and  labor. 

If  the  action  be  brought  on  the  usual  covenants  in  leases,  the 
rule  is,  as  before^  compensation.  Hence  a  tenant  for  life  of  an 
estate  leased  by  him,  can  recover  only  such  damages  for  breach 
of  covenant  by  the  lessee,  as  are  proportionate  to  the  injury 
done  to  the  life-estate,  (q)  And  the  action  may  be  brought  on 
the  covenant  to  repair,  before  the  end  of  the  term,  because, 
although  a  tenant  has,  in  one  sense,  the  whole  term  in  which  to 
repair,  yet  the  covenant  to  repair  is  broken  as  soon  as  repairs 
ought  to  be  made,  and  are  not  made,  (r)  By  parity  of  reason- 
ing the  same  action  might  be  broiight  against  a  landlord,  when 
he,  in  the  same  way,  failed  to  discharge  his  obligations. 

A  covenant  to  repair,  or  to  keep  the  premises  in  good  and 
sufficient  repair,  does  not  mean,  only,  that  they  must  be  kept 
in  the  same  repair  in  which  they  were  when  the  tenant  took 
them,  for  this  may  not  be  good  repair ;  but,  it  has  been  held 
that  the  jury  might  properly  take  into  consideration  the  condi- 
tion of  the  premises  at  the  commencement  of  the  lease,  in  order 
to  ascertain  what  was  meant  by  the  words,  repair,  or  good  re- 
pair, as  used  in  that  lease,  (s) 


non  V.  Comstock,  21  Wend.  457,  460,  and 
in  Williams  r.  Field,  cited  in  Sedgwick  on 
Damages,  p.  192,  and  appears  to  be  now 
well  settled  in  Maine ;  Oatman  v.  Walker, 
33  Maine,  67.  But  see.  Sawyer  v.  Mcln- 
tyre,  18  Verm.  27. 

(q)  Hence  a  tenant  for  life  of  an  estate 
leased,  can  onlyrecoyer  such  damages  for 
breach  of  covenant  liy  the  lessee,  as  are 
commensurate  with  the  injury  done  to  the 
life-estate.  Evelyn  v.  Raddish,  Holt, 
543;  MiKccn  v.  Gammon,  33  Maine, 
187,  132.  In  New  York  the  same  rule 
of  dain:i;^cs  is  applied  in  actions  on  cove- 
nants for  quiet  enjoyment  in  leases  as  in 
conveyances  of  the  fee-simple.  The  les- 
see is  allowed  costs  incurred  in  defending 
his  title  and  the  rents  he  has  paid  during 
the  time  he  is  liable  for  mesne  profits  to 
the  true  owner,  with  interest  thereon  ;  but 
he  can  recover  nothing  for  improvements, 
or  the  increased  value  of  the  premises. 
Kinney  r.  Watts,  14  Wend.  38  ;  Moak  v. 
Johnson,  1  Hill,  99;  Kelly  v.  Dutch 
Church  of  Schenectady,  2  Hill,  105,  115. 
See  Lewis  v.  Campbe"ll,  8  Taunt.    715; 
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3  B.  &  Aid.  392.  If  a  lease  contains  a 
covenant  by  a  tenant  to  keep  the  prem- 
ises in  repair,  and  a  covenant  to  insure 
them  for  a  specific  sura  against  fire ;  if 
they  are  burnt  down,  his  liability  on  the 
former  covenant  is  not  limited  to  the 
amount  of  the  sum  to  be  insured  under, 
the  latter.  Digby  v.  Atkinson,  4  Camp. 
275.  In  Dcwint  v.  Wilstc,  9  Wend.  325, 
"  where  a  party  took  a  lease  of  a  ferry, 
and  covenanted  to  maintain  and  keep  the 
same  in  good  order,  and  instead  of  so 
doing,  diverted  travellers  from  the  usual 
landing  to  another  landing  owned  by 
himself,  by  means  whereof  a  tavern-stand 
belonging  to  the  plaintiff,  situate  on  the 
fir.<t  landing,  was  so  reduced  in  business 
as  to  become  tenantless,  it  was  held,  in  an 
action  by  the  landlord  for  breach  of  the 
covenant,  that  he  might  assign,  and  was 
entitled  to  recover  as  damages  the  loss  of 
rent  of  the  tavern-stand." 

(r)  Luxmoro  u.  Robson,  1  B.  &  Aid. 
584;  Schieffelin  !).  Cai-penter,  15  Wend. 
400. 

(s)  Burdett  v.  Withers,  2  N.  &  P.  122  ; 
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Stanley  v.  Towgood,  3  Bing.  N.  C.  4. 
See  Harris  v.  Jones,  1  M.  &  R.  173 ; 
Gutteridge  v.  Munyard,  7  C.  &  P.  129. 
In  Thompson  v.  Snattuck,  2  Mete.  615, 
the  defendant  had  covenanted  to  keep  one 
half  of  a  mill-dam  in  repair,  but  the  plain- 
tiff's  assignor  was  bound  to  repair  the 
other  half.  The  defendant  failed  to  make 
seasonable  repairs,  the  plaintiff  repaired 
the  whole,  and  claimed  as  damages  one 
half  the  expense  of  repairs  and  the  loss  of 
profits  in  the  mill  on  account  of  delay. 
He  recovered  the  former,  but  not  the  lat- 
ter. Dewey,  J.,  in  delivering  the  opinion 
of  the  court,  thus  stated  the  grounds  of 
the  decision :  "  It  being  the  duty  of 
Plumb  [the  plaintiff's  assignor]  to  make 
one  half  of  the  repairs,  and  it  being  a 


right  which  he  might  at  once  exercise,  to 
proceed  to  make  the  whole  repairs,  after 
neglect  and  refusal  of  the  defendant,  upon 
reasonable  notice  to  aid  in  the  repairs; 
if  said  Plumb  delayed  to  exercise  that 
right  and  thereby  sustained  a  loss,  it  is 
one  which  he  alone  must  bear."  See 
Green  v.  Mann,  II  Illinois,  613.  In 
Green  v.  Eales,  2  Q.  B.  225,  it  was  held 
that  a  lessor  who  has  covenanted  to  re- 
pair the  demised  premises,  is  not  liable  to 
the  lessee  for  the  rents  he  was  obliged  to 
pay  for  anotlier  residence,  or  for  expense 
in  fitting  it  up,  while  the  repairs  were  go- 
ing on,  although  the  lessee  was  obliged  to 
move  out  for  repairs  in  consequence  of 
the  lessor's  neglect. 
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CHAPTER    VIII. 

ON   REMEDY   IN   EQUITY,  OR   SPECIFIC   PERFORMANCE. 

Sect.  I.  —  Of  the   Origin  and  Purpose  of  this  Remedy. 

Courts  of  law  can  give  no  other  remedy  for  breach  of  con- 
traq^,  than  damages.  The  action  of  detinue  is  disused,  and 
under  the  rules  of  law,  would  not  be  effectual  even  in  the  few 
cases  to  which  it  could  ever  have  applied.  But  courts  of  equity- 
give  another  remedy  for  a  breach  of  a  contract ;  they  compel  the 
party  in  fault  to  a  specific  performance  of  his  undertaking,  and 
the  remedy  in  equity  is  the  more  natural  of  the  two  and  better 
fulfils  the  great  object  of  law,  which  is  the  maintenance  of  the 
obligation  of  contracts.  For,  as  it  has  been  well  said,  in  contracts 
respect  is  first  to  be  had  to  the  things  expressed  in  the  agree- 
ment, if  they  may  possibly  be  obtained  ;  and  only  for  default  of  the 
things  themselves  is  a  sufficient  equivalent  to  be  given,  (a) 

This  power  was  claimed  and  exercised  by  courts  of  equity, 
as  all  their  powers  were  to  enable  them  to  supply  a  manifest 
insufficiency  of  the  law.  But  as  it  would  be  obviously  and  ex- 
tremely inexpedient  to  have  two  independent  jurisdictions,  one 
antagonistic  to  the  other  in  its  principles  and  its  operation, 
equity  has  always  preferred,  and  professed,  to  "  foUowthe  law."(6) 

(a)  Treatise  of  Equity,  ch.  1,  ^  4.     The  made  a  similar   observation  when   Lord 

jurisdiction  to  decree  specific  perfonnance  Chancellor  of  Ireland.     French  v.  Macale, 

of  contracts,  unlilcc  most  other  brandies  2  Uru.  &  War.  273. 

of  equity,  is  said  nut  to  have  had  its  ori-  (ft)  Equity  in  decreeing  spciific  pcrform- 

gin  in  tlie  Roman  law,  but  to  bo  purely  ance   does,  as   a,  learned  writer    has    re- 

the  invention  of  the  English  clerical  chan-  marked,  but  carry  out  the   principles  of 

ceUors.     1   Spencp,  Eq.  Jurisd.  220,  note  the   common    law ;   giving  that    remedy 

(/).     And  to  its  exercise  by  the  court  of  which  the  courts  of  the  common  law  would 

chancery  in  England  one  of  her  most  dis-  give,  if  their  mode  of  administering  justice 

tinguished   chancellors.   Lord   St.   Leon-  were  adapted  to  the  case.     Mitf.  PI.  118. 

ards,  has  attributed  that  good  faith  which  And  see  Alley  v.  Ucschamps,  13  Ves.  228. 

prevails  among  the  English  people  in  a  What  is  aimed  at  is  the  exact  accomplish- 

degree  not  fou«d  in  many  other  countries,  ment  of  the  intention  of  the  parties.     2 

Sec  Lumley  v.  Wagner,  13  Eng.  L.  &  Eq.  Dru.  &  War.  272. 
257  ;  1  Do  G.  McN.  &  G.  604,  619.  He  had 
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Nor  was  this  profession  insincere,  or  disregarded  in  practice ; 
but  the  application  of  it  has  been  attended  with  much  difficulty. 
To  ''  follow  the  law  "  meaning  thereby  to  go  only  where  that 
went,  and  do  only  what  that  did  would  destroy  the  peculiar 
ability  of  the  court  of  equity.  To  oppose  and  set  aside,  with 
direct  contradiction,  the  rules  and  decisions  of  the  law,  would 
be  open  to  still  graver  objection.  And  to  avoid  these  extremes ; 
not  to  violate  the  law  but  to  fulfil  its  purposes  and  to  supply 
those  wants  which  render  its  administration  of  its  own  prin- 
ciples, imperfect,  is  the  true  purpose  of  equity  ;  and  it  is  equally 
important  and  difficult. 

To  no  part  of  the  jurisdiction  of  equity  do  these  remarks 
apply  more  directly  than  to  a  decree  for  specific  performance. 
Such  is  the  apparent  inconsistency  between  the  decisions  on 
this  subject  and  so  entire  the  want  of  uniformity  and  harmony 
in  the  reasons  given  for  them,  that  they  have  been  said  to  be 
governed  merely  by  the  caprices'  of  the  court,  (c)  But  this  is 
certainty  untrue  and  unjust  in  reference  to  the  general  course 
of  equity  jurisprudence,  (d) 

One  reason  for  the  apparent  conflict  of  authority  is,  that 
specific  performance  is  not  a  matter  of  mere  right,  but  is,  pecu- 
liarly, one  of  discretion,  (e)  It  is  always  the  duty  of  the  court 
to  inquire  into  the  peculiar  facts  and  the  peculiar  merits  of  each 
case,  and  to  decide  it  as  they  may  direct.  (/)     Hence,  there  is 

(c)  See  2  Stoiy,  Eq.  Jm-.  §  724,  n.  1.  when  he  said,  "supposing  the  contract  to 

(d)  Lord  Eldon,  C,  in  White  V.Damon,  have  been  entered  into  by  a  competent 
7  Vos.  35.  The  conditions  which  should  party,  and  to  be  in  the  nature  and  circum- 
be  fulfilled  to  entitle  the  plaintilF  to  a  stances  of  it  unobjectionable,  it  is  as 
specific  performance  are  stated  very  com-  much  of  course  in  this  court  to  decree  a 
prehensively  and  clearly  by  Lord  Redes-  specific  performance  as  it  is  to  give  dam- 
dale,  Harnett  v.  Yeilding,  2  Sch.  &  Lef.  ages  at  law."  Hall  v.  Warren,  9  Ves. 
553-555.  608.    And  see  Bennett  v.  Smith,  10  Eng. 

(e)  Watson  v.  Marston,  4  De  G.  M.  &  L.  &  Eq.  274,  16  Jur.  422,  per  Turner, 
G.  230 ;  31  Eng.  L.  &  Eq.  167  ;  Mortlock  V.  C. 

V.  BuUer,  10  Ves.  308.     1  Eonb.  Eq.  B.  (/)  In  Wedgwood  v.  Adams,  6  Beav. 

1,  §  9,  note  (i).    King  v.  Hamilton,  4  Bet.  605,  Lord  Langdalef  M.  E.,  said  :  "  I  con- 

311  ;   Waters  v.  Howard,  1  Md.  Ch.  Dec.  ceive  the  doctrine  of  the  court  to  be  this, 

112,    8   Gill,  262.     The  discretion  exer-  that  the   court  exercises  a  discretion   in 

cised  by  a  court  of  equity  when  it  refrains  cases  of  specific  performance,  and  directs 

from  executing  a  contract  is  certainly  not  a  specific  performance  unless  it  should  be 

anarbitrary,  but  a  judicial  discretion.   If  it  what  is  called  highly  unreasonable  to  do 

is  a  case  proper  for  a  specific  performance  so.     What  is   more  or  less  reasonable  is 

the  court  is  not  at  liberty   to   refuse  to  not  a  thing  that  you  can  define ;  it  must 

grant  it.     This  is  what   appears  to  have  depend  upon   the  circumstances  of  each 

been  the  meaning  of  Sir  William  Grant  particular    case.     The    court,  therefore^ 

VOL.  11.  43  [  505  ] 


511 


THE   LAW   OP   CONTRACTS. 


[PAKT  II. 


perhaps  hardly  any  requirement  laid  down  as  absolutely  neces- 
sary for  such  a  decree,  the  want  of  which  may  not  be  supplied  ; 
and  it  may  be  even  more  strongly  said  that  no  circumstances, 
and  no  fact  or  claims  would  lead  a  court  of  equity  to  grant 
such  a  decree,  if  upon  the  whole  case  it  would  certainly  work 
injustice,  (g)  It  does  not  follow,  however,  that  there  are  not 
rules,  which  may  be  distinctly  laid  down,  which  the  courts  gen- 
erally recognize  and  regard,  and  by  which  the  very  great  majority 
of  cases  are  decided. 

The  most  general  rule,  which  lies  at  the  foundation  'of  an 
equitable  decree  for  specific  performance,  and  to  which  all  other 
rules  are  or  should  be  subordinate  is,  that  this  equity  arises 
whenever  a  contract  is  broken  which  was  binding  at  law,  and 
the  remedy  at  law  is  plainly  inadequate,  (h) 


must  always  have  regard  to  the  circum- 
stances of  each  case,  and  see  whether  it  is 
reasonable  that  it  should,  by  its  extraor-' 
dinary  jurisdiction,  interfere  and  order  a 
specific  performance,  knowing  at  the  time 
that  if  it  abstains  from  so  doing,  a  measure 
of  damages  may  be  found  and  awarded 
in  another  court.  Though  you  cannot  de- 
fine what  may  be  considered  unreasonable 
by  way  of  general  rule,  you  may  very  well 
in  a  particular  case,  come  to  a  balance  of 
inconvenience  and  determine  the  proprietj"- 
of  leaving  the  plaintiff  to  his  legal  remedy 
by  recovery  of  damages."  But  the  court 
will  not  inquire  into  equities  outside  of  the 
case,  as  it  properly  presents  itself  for  judi- 
cial determination.  Tlius  if  the  considera- 
tion of  the  defendant's  contract  is  a  cov- 
enant of  indemnity  agreed  to  be  given  by 
the  plaintiff,  and  the  plaintitt'  does  give 
such  covenant,  his  subsc(iuent  breach  of  it 
is  not  a  ground  upon  wliiih  tlie  defendant 
can  refuse  a  specific  performance  of  his  own 
agreement.  Gibson  v.  Goldsmid,  27  Eng. 
L.  &  Eq.  588.  In  that  case  the  maxim 
that  lie  who  asks  equity  must  do  equity 
was  much  discussed  and  the  extent  of  its 
operation  defined  by  the  Lords  Justices. 

ig)  Webb  v.  Direct  London  and  Ports- 
mouth Ry,  Co.  1  De  G.  M.  &.  G.  521  ; 
Stuart  V.  London  and  North-western  Ry. 
Co.  1  De  G.  JM.  &  G.  721,  (with  these  two 
cases  compare  Ilawkes  a.  Eastern  Conn- 
ties  By.  Co.  1  De  G.  M.  &  G.  737)  ; 
Myers  v.  Watson,  7  Eng.  L.  &  Eq.  69,  1 
Simons,  N.  S.  523  ;  Seymour  v.  Delancey, 
6  Johns.  Ch.  223 ;  Clarke  i,.  Rochester, 
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&c.  Railroad,  18  Barb.  S.  Ct.  350  ;  Wads- 
worth  V.  Manning,  4  Md.  R.  59  ;  Waters 
V.  Howard,  ubi  supra.  Bowles  v.  Wood- 
son, 6  Graft.  78,  where  the  plaintiif's  con- 
duct had  been  such  as  to  induce  the  de- 
fendant to  entertain  and  act  upon  the 
belief  that  the  contract  was  rescinded. 
See  also.  Porter  v.  Dougherty,  25  Penn. 
405.  If  a  contract  fair  and  equal  at  the 
time  it  was  entered  into,  afterwards  from  a 
change  of  circumstances  (sucli  change  not 
being  occasioned  l)y  the  fault  of  the  de- 
fendant) is  made  to  operate  with-  peculiar 
hardship  upon  him,  a  court  of  equity  may 
refuse  to  enforce  it.  Perkins  v.  Wright, 
3  H.  &  Jlcll.  324,  where  a  specific  per- 
formance was  not  granted  of  an  agreement 
to  convey  land  for  a  consideration  pay- 
able in  continental  money  whicli  had 
since  greatly  depreciated.  And  see  Law- 
rence V.  Dorsey,  4  H.  &  McH.  205. 
Where  a  change  of  circumstances  has  ren  - 
dcred  a  specific  performance  according  to 
the  letter  of  the  contract,  inequitable,  the 
court  may  execute  the  contract  with  a 
proper  and  conscientious  modification, 
upon  the  plaintiff's  consenting  to  such 
modification  ;  and,  ;is  Lord  Rcdcsdale  has 
said,  it  is  tlic  advantngc  of  a  court  of 
equity  tliat  it  can  modify  the  demands  of 
patties  according  to  justice.  Davis  r. 
Hone,  2  Sch.  &  Lef.  341,  348.  The 
court  in  sucli  a  case  docs  not  impose  the 
alteration  upon  the  plaintiff  but  makes  Iiis 
acceptance  of  it  the  condition  of  its  inter- 
ference in  his  behalf. 

(A)  "  It  is  only  where  the  legal  remedy 


CH.  VIII.] 


ON   SPECIFIC   PERFORMANCE. 


512 


Formerly  it  is  said,  the  court  sent  the  party  to  law,  and  if  he 
recovered  damages,  then  entertained  the  suit,  but  not  other- 
wise, (t)  But  there  is  no  such  practice  now.  (j)  But  equity 
will  not  give  this  relief,  or  relief  in  the  nature  of  specific  per- 
formance, in  cases  where  there  gan  be  neither  remedy  nor  action 
at  law ;  (k)  and  indeed  when  both  the  parties  to  the  original 
contract  are  dead. 


is  inadequate  or  defective  that  it  becomes 
necessary  for  courts  of  equity  to  interfere. 
.  .  I  will  not  say  courts  of  equity  have 
in  every  instance  confined  themselves 
within  this  line ;  but  this  being  the  prin- 
ciple, I  will  not  deviate  from  it  further 
than  bound  by  precedent  and  authority.  In 
the  present  case,  complete  justice  can  be 
done  at  law."  Sir  Wm.  Grant,  M.  R., 
Flint  V.  Brandon,  8  Ves.  163.  That  was 
a  case  where  specific  pei'forraance  was  re- 
fused to  be  decreed  of  a  covenant  by  a 
lessee  to  fill  up  or  make  good  a  gravel-pit. 
The  general  rule  is,  that  a  recovery  of 
damages  at  law  precludes  a  resort  to  a 
court  of  equity.  Sainter  u.  Ferguson,  1 
Macn.  &  Gord.  286.  It  was  in  one  case 
ingeniously  contended  that  a  promise  to 
pay  the  damages  suffered  by  the  breach  of 
a  covenant  in  a  deed,  might  be  considered 
as  involved.in  the  contract  of  the  covenant ; 
so  that  the  damages  having  been  liquidated 
by  the  verdict  of  a  jury,  a  court  of  equity 
had  jurisdiction  to  enforce  payment  of  the 
sum  so  assessed,  if  by  reason  of  special 
circumstances  the  judgment  at  law  on  the 
verdict  could  not  be  perfected;  but  the 
attempt  was  unsuccessful.  Jenkins  v. 
Parkinson,  2  My.  &  K.  8.  With  re- 
spect to  corporations  and  persons  filling 
public  offices,  it  is  worthy  of  note  that  they 
may  be  capable  of  suing  and  being  sued 
for  some  purposes,  without  being  compe- 
tent parties  to  a  suit  of  this  n-iture.  Thus 
it  does  not  follow  that  because  certain 
persons  vested  with  special  statutory 
powers,  as  the  Commissioners  of  Woods 
and  Forests,  in  England,  (who  have  a 
power  to  sell  or  demise  certain  crown 
lands,  but  have  no  estate  in  the  lands,) 
are  enabled  in  some  cases  to  sue  and  be 
sued,  that  they  have  a  right  to  sue  or  are 
liable  to  be  sued  in  respect  of  the  specific 
performance  of  agrfiements  relating  to  the 
demise  or  sale  of  such  lands.  Meree  v. 
Seymour,  13  Beav.  254.  As  to  infants 
and  raarried  women,  vide  post,  Section  7. 
As  to  how  far  the  compulsory  taking  of 
land  by  railway  corporations  in  tlie  exer- 


cise of  their  statutory  powers,  places  the 
companies  and  the  land-owners  in  the 
relative  situation  of  purchasers  and  ven- 
dors, see  the  judgment  of  Lord  Cottenham, 
C.  J.,  Adams  v.  London  and  Blackwall 
Ey.  Co.  2  Macn.  &  Gord.  127.  See  also, 
Clarke  v.  Rochester,  &c.  R.  R.  Co.  18 
Barb.  S.  Ct.  350. 

(i)  See  1  Fonbl.  Eq.  B.  1,  ch.  I,  §  5, 
note  (o).  Lord  Chief  Justice  Raymond, 
in  Betesworth  v.  Dean  and  Chapter  of 
St.  Paul's,  Sel.  Ch.  Ca.  69,  said  :  "  I 
take  this  to  be  a  certain  rule  of  equity, 
that  a  specific  performance  shall  never  be 
compelled  for  the  not  doing  of  which  the 
law  would  not  give  damages."  But  the 
decree  in  this  case  was  reversed  in  the 
House  of  Lords. 

(j)  Mitf.  PI.  by  Jerem.  118,  n. ;  1 
Fonbl.  Eq.  B.  I,  ch.  3,  §  2,  note  (c). 

(k)  Cannel  v.  Buckle,  2  P.  Wms.  243. 
Tims,  although  a  covenant  in  gross  or 
collateral  to  the  land,  is  not  at  law  binding 
upon  an  assignee  of  the  land,  yet  if  he 
take  with  notice  of  the  covenant,  he  may 
be  restrained  from  making  a  use  of  the 
land  which  would  be  in  violation  of  it. 
Therefore  where  A,  in  purchasing  certain 
land  in  fee-simple,  covenanted  to  keep  it 
in  .an  open  state,  uncovered  with  any 
buildings  and  in  proper  repair  as  a  pleas- 
ure-ground for  the  benefit  of  the  occu- 
piers of  houses  in  the  neighborhood,  it  was 
held,  that  the  vendor  might  have  an  in- 
junction against  a  purchaser  from  A,  with 
notice  of  the  covenant,  to  prevent  him 
from  building  upon  the  land ;  and  that 
the  question  whether  the  covenant  ran 
with  the  land,  did  not  affect  the  right  to 
the  remedy  in  equity.  Tulk  v.  Moxhay, 
I  Hall  fe'Twells,  105,  2  PhiU.  774,  S. 
C.  before  the  Master  of  the  Rolls,  11 
Beav.  571.  And  a  court  of  equity  will 
not  always  refuse  to  grant  this  remedy, 
though  the  plaintiff  has  a  complete  remedy 
at  law  which  he  has  lost  by  his  own  neg- 
lect. Lord  Eedesdale,  Lennon  v.  Nap- 
per,  2  Seh.  &  Lcf.  684.  With  respect  to 
the  enforcement  of  an  agreement  as  against 
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It  is  possible  for  a  plaintiff  to  have  an  interest  capable  of 
supporting  a  bill  praying  specific  performance,  although  he  was 
not  a  party  to  the  contract,  (/)  or  although  he  did  not  disclose 
his  true  character  at  the  time  of  the  contract,  (m)  And  a  spe- 
cific performance  of  an  entire  contract  may  be  granted  at  the 
instance  of  a  party  who  is  not  solely  interested  in  the  fulfilment 
of  it.  (w) 

The  contract  of  which  performance  is  sought  must  be  clearly 
proved,  and  its  terms  should  be  so  specific  and  distinct  as  to 
leave  no  reasonable  doubt  of  their  meaning,  (o)     But  the  court 


creditors  of  one  of  the  parties,  and  the 
consideration  that  is  necessary  in  such 
cases,  see  Alexander  v.  Ghiselin,  5  Gill, 
138. 

(/)  Hook  V.  Kinncar,  3  Swanst.  417,  n. 
See  Hill  v.  Gomme,  5  My.  &  Cr.  250,  1 
Beav.  540 ;  Colyear  v.  Countess  of  Mul- 
grave,  2  Keen,  81,  98  ;  Vernon  v.  Vernon, 
2  P.  Wms.  594,  4  Bro.  P.  C.  26.  By  an 
agreement  between  A  and  B,  the  latter 
was  to  build  a  house  for  the  former  for  a 
stipulated  price;  and  A  dying,  his  son 
and  heir  brought  his  bill  against  the 
widow  and  administratrix  to  compel  her 
specifically  to  peifoi-m  the  agreement,  and 
it  was  decreed  accordingly.  Holt  i".  Holt, 
2  Vern.  322  ;  and  see  Champion  v.  Brown, 
6  Johns.  Ch.  402.  Marriage  contracts 
differ  from  others  in  this,  that  the  issue  of 
the  marriage  are  purchasers  under  both 
father  and  mother  ;  and  therefore  a  mar- 
riage settlement  cannot  be  rescinded  even 
by  the  consent  of  all  the  parties  to  it,  if  the 
interests  of  the  children  would  be  thereby 
prejudiced.  Harvey  u.  Ashley,  3  Atli. 
610. 

(m )  Where  an  agreement  for  a  purchase 
of  land  is  made  by  an  agent,  as  if  he  were 
purchasing  for  himself,  the  principal  may 
enforce  specific  performance  of  the  con- 
tract ;  and  it  is  no  objection  that  his  name 
was  withheld  fiom  the  vendor  at  the  time 
it  was  entered  into,  unless  some  inequita- 
ble advantage  was  taken  of  the  vendor 
other  than  any  supposed  to  be  inferrible 
from  the  mere  non-disclosure  of  the 
agency,  and  of  the  plaintiff's  name  as 
purchaser.  Nelthorpe  r.  Holgatc,  1  Colly. 
203.  And  if  a  vendor  falsely  represented 
that  he  was  agent  in  the  transaction  for  a 
third  party,  that  is  no  objection  \o  his  ob- 
taining siiecific  performance  of  the  con- 
tr.act,  unless  it  be  shown  that  the  deception 
n  some  way  operated  to  the  defendant's 
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prejudice.  Pellowes  v.  Lord  Gwydyr,  1 
Euss.  &  My.  83,  1  Sim.  63,  S.  C.  before 
the  V.  C.  If,  however,  the  defendant  was 
unfairly  induced  to  enter  into  a  contract 
which  he  would  not  have  made  if  he  had 
known  what  party  he  was  really  dealing 
with,  a  specific  performance  will  not  be 
decreed.  Phillips  v.  The  Duke  of  Bucks, 
1  Vern.  227 ;  Popham  o.  Eyre,  Lofft, 
786.  Where  A  and  B  were  the  owners  of 
a  tract  of  land,  and  A  having  authority 
from  B,  contracted  with  C  to  sell  him  the 
land,  by  a  written  agreement  containing 
no  reference  to  B,  and  not  purporting  on 
its  face  to  bind  any  person  as  vendor  but 
A ;  on  a  bill  filed  by  A  and  B,  praying 
a  specific  performance,  M'Li-un,  J.,  held, 
that  the  agreement  could  not  be  executed 
for  want  of  mutuality.  Bronsou  v.  Cahill, 
4  M'Lean,  19.     Sc-d  qucere. 

(n)  Thus,  if  A,  for  a  consideration, 
moving  from  B,  contract  to  confer  a 
benefit  on  B,  and  also  another  benefit 
on  C,  B  may  obtain  a  specific  perform- 
ance of  that  contract  as  an  entirety. 
Ford  V.  Stuart,  11  Eng.  Law  &  Eq.  166, 
172. 

(o)  Harnett  r.  Ycilding,  2  Sch.  &  Lef. 
549,  558  ;  Welib  u.  Direct  London  and 
Portsmouth  Railway  Co.  1  De  G.  M.  &  G. 
521  ;  (and  see  the  observations  of  Lord  St. 
Leonards,  upon  this  ease,  in  Hawkes  v. 
Eastern  Counties  Railway  Co.  1  De  G.  M. 
&  Gord.  757.)  Moseley  v.  Virgin,  3  Ves. 
184  ;  Ormond  v.  Anderson,  2  Ball  &  Beat. 
363;  Tatham  f.  Piatt,  15  Eng.  Law  & 
Eq.  190  ;  Price  ;;.  Griffith,  1  De  G.  M.  & 
G.  80  ;  Morgan  v.  Milman,  3  De  G.  M.  & 
G.  24  ;  Jackson  v.  Cocker,  4  Beav.  59  ; 
Hopcraft  v.  Hickman,  2  Sim.  &  St.  130 
(a  case  of  an  uncertain  award);  Colson 
V.  Thompson,  2  Wheat.  336  ;  Boston  and 
Maine  Railroad  v.  Babcock,  3  Cu.sh.228; 
IQng's  Heirs  v.  Thompson,  9  Pet.  204; 
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is  bound  by  no  technical  rules  in  this  respect.     Nor  does  it 
greatly  regard  the  form  of  the  contract,  (p)     Thus,  a  bond  for 


Stoddert  v.  Bowie's  Ex'r,  5  Maryland, 
18 ;  Gill  V.  McAttee,  2  Md.  Ch.  Dec.  255  ; 
Dodd  V.  Seymour,  21  Conn.  476  ;  Soles 
V.  Hickman,  20  Penn.  180;  Parrish  i>. 
Koons,  1  Pars.  Eq.  94.  Lord  Manners 
refused  to  grant  a  reference  or  issue  to 
ascertain  tlie  terms  of  the  contract,  where 
the  ease,  as  presented  before  him,  was  not 
one  of  contradictory  evidence,  but  of  no 
evidence  as  to  essential  parts  of  the  con- 
tract. Savage  v.  CaiToll,  1  Ball  &  Beat. 
265.  In  the  following  cases,  the  difficulty 
of  some  want  of  certainty  existed,  but  not 
in  a  sufficient  degree  to  prevent  the  court 
from  undertaking  to  enforce  specific  per- 
formance: Butler  V.  Powis,  2  Coll.  156; 
Saunderson  v.  Cockermouth  &  Working- 
ton Railway,  11  Beav.  497  ;  Fitzgerald  «. 
Vicars,  2  Dru.  &  Walsh,  298.  A  con- 
tract made  abroad,  and  refeixing  to  a  cus- 
tom of  the  foreign  country,  may  be  con- 
strued as  incorporating  the  tei-ms  of  the 
foreign  custom  into  the  agreement,  and 
mth  such  construction  may  be  executed 
specifically  by  a  domestic  court  of  equity. 
Foubert  v.  Turst,  1  Bro.  P.  C.  38.  Action 
taken  by  the  defendant  towards  a  per- 
formance of  the  contract,  may  remove  the 
difficulty  of  some  want  of  explieituess  in 
the  terms  of  the  contract  itself.  Price  v. 
Corporation  of  Penzance,  4  Hare,  509. 
A  contract  sufficiently  certain  and  definite 
to  enable  the  court  as  well  to  enforce  its 
specific  performance  as  to  be  assured  that 
in  doing  so  effect  is  given  to  the  entire 
agreement  between  the  parties,  must  be 
set  forth  in  the  bill.  Allen  v.  Burke,  2 
Md.  Ch.  Dec.  534.  In  general,  a  plaintiff 
who  abandons  the  agreement,  as  set  forth 
in  his  bill,  and  by  an  amended  bill  relies 
upon  a  different  agreement  admitted  by 
the  defendant  in  his  answer,  will  be  granted 
a  specific  performance  of  such  latter  agree- 
ment ;  and  this  on  the  ground  that  by  his 
acceptance  of  the  defendant's  statements 
of  the  contract,  he  makes  it  binding  upon 
himself  also,  so  that  there  is  a  perfect 
mutuality.  Lord  Redesdale,  C,  Lindsay 
V.  Lynch,  2  Sch.  &  Lef.  1;  Willis  v. 
Evans,  2  Ball  &  Beat.  225.  But  it  fol- 
lows from  this  ground  of  the  rule,  that  the 
plaintiff  cannot  have  relief,  if,  in  his 
amended  bill,  he  does  not  abandon  the 
contract  as  originally  set  forth,  but  as  well 
insists  upon  that  as  asks,  in  the  alternative, 
for  the  specific  execution  of  the  agreement 
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admitted  in  the  answer.  Lindsay  v. 
Lynch,  ubi  supra.  Where  the  evidence 
shows  a  contract,  but  one  differing  mate- 
rially from  that  alleged  in  the  plaintiffs 
bill,  the  usual  practice  has  been  to  dismiss 
the  bill  without  prejudice  to  a  new  bill. 
Legal  V.  Miller,  2  Ves.  Sen.  299  ;  Main- 
waring  V.  Baxter,  5  Ves.  457 ;  Woolam 
V.  Heam,  7  Ves.  222.  See  Molloy 
V.  Eagan,  7  Jr.  Eq.  But  the  court  will 
not  always  dismiss  the  bill.  Where  the 
plaintiff  has  not  been  in  fault,  and  espe- 
cially if  he  have  done  acts  of  part  perfonn- 
ance,  he  may  h&ve  leave  to  amend  his  bill 
in  conformity  with  the  proof,  and  then 
take  a  decree  for  a  specific  perfonnance. 
Han-is  v.  Knickerbocker,  5  Wend.  638 ; 
Tilton  !'.  Tilton,  9  N.  H.  385.  See  Beard 
V.  Linthicum,  I  Md.  Ch.  Dee.  348.  Some- 
times a  decree  wiU  be  granted  him  upon 
the  bill  as  it  stands,  without  amendment. 
Mortimer  v.  Orchard,  2  Ves.  Jr.  243 ; 
Bass  V.  Clivley,  Taml.  80.  In  Drury  v. 
Conner,  6  Har.  &  Johns.  288,  the  plain- 
tiffs having  failed  to  establish  the  contract 
as  alleged  in  the  bill,  which  was  an  agree- 
ment for  the  sale  of  a  certain  tract  of  land, 
a  decree  was  nevertheless  granted  by  the 
Court  of  Appeals,  (reversing  the  decision 
of  the  Chancellor,  who  had  dismissed  the 
bill, )  for  a  conveyance  of  one  fourth  of  the 
tract,  the  evidence  showing  an  agreement 
for  the  sale  of  so  much.  Martin,  J.,  in 
giving  the  opinion  of  the  court,  distin- 
guished the  case  where  the  contract 
proved  is  of  an  entirely  different  character 
from  that  alleged  in  the  bill,  from  the  case 
where  the  plaintiff  only  fails  to  make  out 
his  claim  to  the  extent  in  which  he  set  it 
up.  In  this  case  the  statute  of  frauds  was 
pleaded,  and  the  defendants  resisted  the 
contract  in  toto.  Compare  Small  v.  Ow- 
ings,  1  Md.  Ch.  Dec.  363,  where  Drury 
V.  Conner  does  not  appear  to  have  been 
brought  to  the  attention  of  the  learned 
Chancellor.  If  the  plaintiff  state  in  his 
bill,  as  part  of  the  agreement,  something 
which  he  does  not  prove,  but  which  would 
operate  altogether  against  himself,  the 
failure  of  proof  in  this  respect  will  not 
defeat  his  prayer  for  a  specific  perform- 
ance. Mundy  v.  Jolliffe,  5  My.  &  Cr. 
176;  Gregory  v.  Mighell,  18  Ves.  328. 
See  Beard  v.  Linthicum,  1  Md.  Ch.  Dec. 
349. 

(p)  A  deed  not  duly  recorded  has  been 
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money,  with  a  penalty  for  not  doing  a  certain  thing,  will  be 
held  to  be  a  contract  to  do  that  thing,  (q)  Nor  is  a  seal  regarded 
as  necessarily  making  a  contract  valid,  if  it  would  be  void  with- 
out one.  (r) 

If  the  nature  of  any  particular  contract  be  such  that  a  court 
of  equity,  upon  the  established  rules  governing  the  enforcement 
of  specific  performance  ought  to  listen  to  one  of  the  parties  if 
he  should  ask  its  aid,  it  will  be  willing,  upon  a  principle  of 
even-handed  dealing,  to  grant  a  specific  performance  of  the 
contract  at  the  instance  of  the  other  party  also,  although  his 
case  per  se  would  not  be  strictly  within  the  reason  of  this  juris- 
diction of  equity ;  and  the  circumstance  that  the  former  party 
could  not  in  point  ^  fact  have  made  out  his  case  by  reason  of 
some  rule  of  evidence,  e.  g.  the  provisions  of  the  statute  of 
frauds,  will  not  of  itself  affect  the  equity  of  the  plaintiff,  nor 
prevent  the  court  from  granting  him  relief,  his  case  being  sup- 
ported by  the  requisite  evidence,  [s) 


regarded  as  a  contract  to  make  a  valid 
conveyance  according  to  it^  purport. 
•'Chase,  C.  J.,  Moncrictf  v.  Goldsborough, 
4  Har.  &  McH.  283.  And  see  Williams 
n.  Mayor  of  Annapolis,  6  Har.  &  Johns. 
.529.     So  with   a  married  woman's  deed 

•  concerning  her  separate  property,  inopera- 
.tive  as  a  conveyance  for  want  of  a  legal 

acknowledgment.  Ticrnan  v.  Poor,  1 
■  Gill  &  Johns.  227;  Brnndige  v.  Poor,  2 
lid.  1.  The  statute  of  frauds  does  not 
appear  to  have  been  pleaded  in  these 
i  cases.  It  was  long  ago  held,  that  a  deed 
become  void  by  matter  subsequent,  might 
be  ground  for  a  suit  in  equity  for  a  specific 
performance  ;  as  where  a  woman,  being 

•  obligor,  married  the  obligee.  Canncl  v. 
Buckle,  2  P.  Wms.  242.  An  award  may 
be  enforced  specifically  as  an  agreement, 
wherever  a  direct  agreement  between  the 
parties  would  be  so  enforced.  Hall  v. 
Hardy,  3  ]'.  Wms.  190;  Wood  v.  Grif- 
fith, 1  Swanst.  54 ;  McNeil  r.  Magee,  5 
Mason,  244.  An  award  which  in  itself  was 
not  binding  upon  either  party,  was  spe- 
cifically performed  at  the  instance  of  one 

•  of  the  parties,  who  had  done  acts  of  part 
performance.     Norton  v.  Mascall,  2  Vern. 

-24,  1  Eq.  Cas.  Ab.  51.  But  an  agree- 
ment to  refer  to  arbitration  will  not  be 
executed  in  equity.  Mitf.  PL  264,  265  ; 
Gourlay  v.  Somerset,  19  Ves.  431 .  See  fur- 

[510] 


ther  upon  the  subject  of  Award,  post,  §  4, 
where  awards  ascertaining  the  price  of 
land  are  treated  of,  and  also  §  5,  under 
the  head  of  Part  Performance. 

[q)  Cannel  v.  Buckle,  2  P.  Wms.  242; 
Hopson  V.  Trevor,  1  Stra.  533;  Logan  w. 
Wienholt,  1  CI.  &  Fin.  611;  Dewey  v. 
Watson,  1  Gray,  414;  Plunkett  v.  Meth- 
odist Episcopal  Society,  3  Gush.  561. 
For  a  court  of  equity  does  not '  regard  a 
provision  for  the  payment  of  a  penalty  as 
giving  the  party  an  election  to  break  his 
contract  upon  paying  for  his  violation  of 
it,  and  will  therefore  compel  a  specific  ful- 
filment of  the  agreement ;  and  this  applies 
as  well  where  the  appropriate  remedy  is 
injunction,  as  where  it  is  specific  perform- 
ance. Drury  r.  Macale,  2  Dm.  .&  War. 
275. 

(r)  Howard  v.  Hopkyns,  2  Atk.  371. 
A  seal  does  not  in  equit/  establish  a  pre- 
sumption of  a  consideration,  so  as  to  take 
the  case  out  of  the  operation  of  the  rule 
that  a  voluntary  agreement  cannot  be 
executed.  Black  v.  C'ord,  2  Har.  &  Gill, 
100. 

(s)  Where  the  plaintiflF  had  assigned  a 
lease  to  the  defendant  on  the  faith  of  his 
agreement  to  pay  the  plaintiff  an  annuity, 
and  furnish  him  a  house  worth  10/.  a  year 
to  live  in,  and  the  objection  was  made 
that  the  plaintiflfs  demand,  being  merely 
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In  general  all  the  rules  of  construction  and  of  evidence  are 
the  same  as  at  law,  although  they  may  be  applied  with  greater 
freedom  to  the  especial  merits  of  each  case.  (/) 

A  rule  of  frequent  occurrence  in  equity  applies  to  many 
cases  in  which  specific  performance  is  sought ;  it  is  that  equity 
will  consider  that  as  done  which  ought  to  have  been  done,  (u) 
Thus,  one  who  has  entered  into  a  valid  contract  for  the  pur- 
chase of  land,  is  considered  by  the  court  as  already  an  equi- 
table owner.  He  may  devise  it ;  and  it  will  pass  by  descent  to 
his  heir,  (v) 

Another  rule  not  only  binds  the  legal  representatives  of  all 
parties  to  contracts  (which  the  law  does  to  a  great  -extent)  and 
requires  specific  performance  by  executors,  administrators,  or 
heirs,  of  contracts  which  would  have  been  enforced  against  the 
deceased  had  he  been  living ;  (w)  but  it  extends  this  doctrine 
to  all  persons  who  have  a  certain  privity  of  estate  and  inter- 
est, (x)     Thus,  if  an  owner  of  lands  makes  a  valid  contract  to 


pecuniary,  he  had  no  equity,  Kniqht  Bruce, 
V.  C.  said  :  "  I  am  satisfied  that  this  is  a 
case  in  which  the  court  ought  not  to  de- 
cline jm-isdiction.  A  case  is  stated  in 
which,  setting  the  statute  of  frauds  out  of 
the  question,  a  bill  might  have  been  main- 
tained by  the  defendant  against  the  plain- 
tiff, to  compel  him  to  execute  the  assign- 
ment. That,  therefore,  is  a  reason  to 
compel  the  performance  of  the  terms  upon 
which  the  plaintiff  agreed  to  execute  the 
assignment.  Clifford  v.  Turrell,  1  Yo. 
&  Coll.  C.  C.  138,  150.  And  see  Withy 
V.  Cottle,  1  Sim.  &  Stu.  1 74,  cited  infra. 

(t)  Suffden,  L.  C,  Croker  v.  Orpen,  3 
Jon.  &  Lat.  599.  And  see  Croome  v. 
Lediard,  2  My.  &  K.  251  ;  Union  Bank 
V.  Edwards,  l"GiIl  &  Johns.  364;  Parkin 
V.  Thorold,  2  Sim.  N.  S.  7,  11  Eng.  L. 
&  Eq.  275.  Compare  opinion  of  Sir 
Wm.  Grant,  M.  E.,  Kemeys  o.  Proctor, 
3  Ves.  &  B.  58.  An  omission  in  a  writ- 
ten agreement,  whether  it  happened  by 
mistake  or  fraud,  may  be  proved  by  parol, 
and  will  be  ground  for  refusing  a  specific 
performance  of  the  contract  as  it  stands. 
Joynes  v.  Statham,  3  Atk.  388  ;  Ramsbot- 
tom  V.  Gosden,  1  Ves.  &  B.  1 68  ;  Winch  v. 
Winchester,  1  Ves.  &  B.  378  ;  Wilde,  J., 
Brooks  V.  Wheelock,  11  ?ick.  440  ;  Best 
V.  Stow,  2  Sandf.  Ch.  298.  See  Kich  v. 
Jackson,  4  Bro.  Ch.  by  Bolt,  514,  n.  (1). 

(m)  Equity  looks  upon  things  agreed  to 


be  done  as  actually  performed.  Treat,  of 
Eq.  B.  1,  ch.  6,  §  9.  But  notliing  is  look- 
ed upon  in  equity  as  done,  but  what  ought 
to  have  been  done,  not  what  might  have 
been  done ;  nor  will  equity  consider 
things  in  that  light  in  favor  of  everybody, 
but  only  for  those  who  had  a  right  to 
pray  that  it  might  be  done.  Sir  Thomas 
Clark,  M.  R.,  Burgess  o.  Wheate,  1  W. 
Bl.  129  ;  1  Ponb.  Eq.  5th  ed.  419. 

{v)  Lord  Eldon,  C.,  Seton  v.  Slade, 
7  Ves.  274. 

(u>)  The  rule  is,  said  Sir  Thomas  Clarke, 
Burgess  v.  Wheate,  1  W.  Bl.  129,  that 
the  remedy  in  equity  shall  either  be  be- 
tween the  parties  who  stipulate  what  is  to 
be  done,  or  those  who  stand  in  their 
place.  The  rule  applies  between  succes- 
sive personal  representatives ;  thus  the 
contract  of  an  administrator,  made  in  a 
due  course  of  administration,  may  be  en- 
forced against  an  administrator  de  bonis 
non.  ^ackettz).  M'Namara,  LI.  &  G.,  temp, 
Plunket,  283. 

(x)  A,  one  of  two  coparceners,  without 
authority  from  B,  the  other  coparcener, 
executed  a  deed  purporting  to  convey  a 
portion  of  the  land  by  metes  and  bounds 
to  C.  Afterwards  A  and  B  jointly  convey- 
ed the  whole  land  to  D,  who  had  notice 
of  the  previous  transaction ;  in  the  deed 
from  A  to  C,  B's  name  was  inserted  as 
one  of  the  grantors,  though  he  had  neither 
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sell  it  to  another  purchaser  who  takes  possession,  equity  will 
inquire  whether  this  second  purchaser  had  notice  or  knowledge 
of  the  first  bargain  ;  and  if  he  had,  will  decree  specific  perform- 
ance, or  a  cons'eyance  of  the  land  to  the  first  purchaser,  against 
him  as  it  would  against  the  original  owner,  (y)  So  if  a  land- 
lord demise  certain  premises  by  a  lease,  and  a  third  party  enter 
upon  the  premises  with  the  consent  and  perrnission  of  the  les- 
see, this  third  party  will  be  considered,  as  to  all  the  landlord's 
rights,  as  in  under  the  lease,  although  he  disclaim  all  privity 
with  the  tenant,  (z) 


SECTION    II. 

OF    CONSIDERATION. 

Equity  fully  adopts  the  rule,  that  no  contract  shall  be  en- 
forced which  does  not  rest  upon  a  valuable  consideration,  but 
construes  and  applies  it  somewhat  more  rationally  and  less  tech- 
nically. Thus  equity  will  not  enforce  a  mere  voluntary  con- 
tract;  for  it  permits  one  to  withhold  what  he  has,  of  his  own' 
accord,  and  not  from  any  benefit  to  himself  or  expectation  of 
any  benefit  volunteered  to  promise,  (a)  And  yet  if  the  prom- 
consented  thereto  nor  did  he  in  point  of  plaintiff,  it  was  held  that  the  latter 
fact,  execute  the  instrument ;  C  filed  a  bill  might  maintain  a  bill  for  a  specific  execu- 
against  D,  setting  up  such  deed  as  an  tion  of  the  contract  of  sale  making  both 
agreement  for  the  conveyance  of  the  par-  the  vendor  and  the  purchaser  defendants  ; 
eel  of  land  therein  mentioned  and  prayed  in  which  proceeding  the  vendee  might  be 
a  specific  performance  which  was  granted,  required  to  pay  the  money  to  the  plaintiff 
McKce  r.  Barley,  11  Gratt.  340.  Sed  and  the  vendor  thereupon  to  deliver  a 
rjiui.re.     This  case  is  certainly  an  extreme     deed  of  conveyance  to  the  vendee.    Hanna 

••  Wilson,  3  Gratt.  243,  which  see  for  a 


one 


(y)  Taylor  v.  Stdibort,  2  Vcs.  jr.  437.  form  of  decree  in  such  case,  giving  also  to 
See  Buttrick  o.  Holden,  13  Jlct.  355.  the  plaintiff  the  security  of  the  vendor's 
So  also,  m  the  case  of  a  chattel.  Clark  lien.  A  mortgagee  who  purchases  the 
V.  Fhnt,  22  Pick.  231.  In  like  manner  equity  of  redemption  may  be  compelled 
the  vendor  may  enforce  tlie  contract  to  execute  an  agreement  for  a  lease  enter- 
against  an  assignee  of  the  vendee,  or  ed  into  by  the  mortgagor,  of  wliich  agree- 
rather  against  tlio  land  in  his  hands,  ment  the  mortgagee  had  notice  when  he 
Champion  r.  Brown,  6  .Johns.  Ch.  402.  purchased.  Smith  w.  Phillips,  1  Keen,  694. 
And  the  assignee  of  tlie  vendor  may  have  As  to  the  perfoij;nance  of  a  contract  of  an 
an  equity  to  a  spccihr  performance,  ancestor  in  tail,  by  the  heir,  see  Partridge 
1  hits  a  purchaser  having  given  his  i-.  Dorsev'.s  Lessee,  3  Har.  &  Johns.  302. 
note  tor  the  purchase-money  to  the  ven-  (z)  Howard  v.  Ellis,  4  Sandf.  S.  Ct.  369. 
dor,  who  assigned  it  for  value  to  the  (a)  Callaghan  v.  Callaghan  8  CI.  & 
[512] 


CH.  VIII.]  ON  SPECIFIC  PEEFORMANCB.  518 

isee  on  the  faith  of  the  promise,  does  some  act  or  enters  into 
some  engagement  or  arrangement,  which  the  promise  justified 
and  which  a  breach  of  the  promise  would  make  very  injuri- 
ous to  him,  this,  equity  might  regard  as  confirming  and  estab- 
lishing the  promise  in  much  the  same  way  as  a  consideration 
for  it  would,  (b)  Equity,  moreover,  adopts  the  legal  rule,  that 
a  benefit  conferred,  received,  or  held,  is  a  valuable  considera- 
tion, and  gives  to  this  rule  an  enlarged  and  liberal  construction 
and  application,  (c) 

So  too,  equity  adopts  the  legal  principle,  which,  for  most 
purposes,  confines  the  necessity  for  valuable  consideration,  to 
promises  which  are  executory.  If  they  are  executed  wholly, 
or  if  not  wholly,  yet  in  a  substantial  degree,  and  there  remains 
something  to  be  done,  to  complete  the  title,  or  otherwise  render 
the  enjoyment  of  the  thing  more  beneficial  to  the  plaintiif, 
equity  will  require  that  thing  to  be  done,  although  the  promise 
was  wholly  voluntary,  (d)  This  is  often  done  ^jy  considering 
the  donor  or  other  party  defendant,  as  a  trustee  for  the  plaintiff, 
if  the  donor  has  done  enough  to  vest  an  equitable  title  in  the 
plaintiff,  (e)  Thus  if  an  instrument  of  gift  has  been  fully  ex- 
Fin.  374  ;  Osgood  v.  Strode,  2  P.  Wms.  expensive  improvements  made  on  the 
245 ;  compare  Vernon  v.  Vernon,  id.  faith  of  the  contract,  a  court  of  equity  re- 
594,  600 ;  Cox  v.  Sprigg,  6  Maryland,  quires  a  less  strong  case  to  be  made  oat 
274;  Black  v.  Cord,  2  Har.  &  Gill,  100.  by  the  defendant  than  if  he  were  seeking 
An  agreement  in  writing  by  a  landlord  to  specific  performance  of  the  contract,  and 
reduce  the  rent,  followed  by  his  accept-  may  therefore  refuse  to  interfere  in  behalf 
ance  of  the  reduced  rent,  during  seven  of  the  plaintiff,  although  the  defendant 
years,  being  without  consideration,  cannot  could  not  prove  the  terms  of  the  contract 
be  enforced.  Fitzgerald  v.  Lord  Poitar-  with  that  precision  which  would  be  neces- 
lington,  1  Jones,  431.  Nor  can  a  creditor's  sary  in  an  application  for  specific  per- 
separate  agreement  to  accept  a  part  of  his  fonnance.  See  Haines  v.  Haines ,  4  Md. 
debt  in  satisfaction  of  the  whole.  Acker  Ch.  Dec.  133,  137.  And  see  Hill  v. 
V.  Phoenix,  4  Paige,  305 ;  Gurley  v.  Gomme,  5  My.  &  Cr.  250,  255 ;  Morgan 
Hiteshue,  5  Gill,  222.  v.   Rainsford,   8  Jr.   Eq.   299.     But  see 

(6)  Crosbie  v.  M'Doual,  13  Ves.  148;     McCIure  v.  McClure,  1  Barr,  374. 
King's   Heirs  v.  Thompson,  9  Pet.  204.         (c)  Edwards  t>.  Grand  Junction  Railway 
Gibson,  C.  J.,  Rerick  v.  Kern,   14  Serg.     Co.  1  My.  &  Cr.  650. 
&R.  271;  Shepherd  w.  Bevin,  9  Gill,  32,         (d)   Ellison   v.   Ellison,    6    Ves.  656; 
where  it  was  held  that  money  expended     Kekewich  v.  Manning,  1  De  G.  M.  &  G. 
in  improvement  of  land  by  a  son  on  the     176,  12  Eng.   L.   &  Eq.   120;   Bunn  v. 
faith  of  an  agreement  of  his  parent  to  con-     Winthrop,  1  Johns.  Ch.  329.   But  a  mere 
vey  the  land  to  him,  constituted  a  consid-     delivery  of  possession   of  land   under  a 
eration    for    which  specific  performance    parol  gift,  though  the  donor  be  father  to 
might  be  decreed  against  heirs  of  the  par-    the  donee,  is  not  a  ground  upon  which  a 
ent.    Upon  a  bill  filed  for  a  partition  and     conveyance  can  be  decreed.     See  Stewart 
an  answer,  setting  up  a  contract  of  the  an-    v.  Stewart,  3  Watts,  253. 
cestor  to  convey  the  land  to  the  defendant,         (e)  See  the  judgment  of  Sir   William 
and  showing  long  possession  held,  and     Gran*,  M.  E.,  Antrobus  w.  Smith,  12  Ves. 
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ecuted,  but  not,  delivered,  and  the  circumstances  leave  the 
donor  no  moral  right  to  withhold  the  delivery,  equity  will  re- 
gard him  as  holding  it  for  the  donee.  (/)  So  it  would  be  if 
the  donor  had  formally,  by  his  declaration  of  trust,  assumed  the 
character  of  trustee,  (g)  Or  if  a  legal  right  which  could  be 
enforced  by  law  were  vested  in  a  trustee  for  the  plaintiff,  (h) 
Or  if  a  chose  in  action  had  been  transferred,  equitably,  to  the 
plaintiff,  and  it  was  necessary  that  his  title  or  interest  should 
be  confirmed.  (?!) 

The  consideration  need  not  be  adequate  in  equity,  any  more 
than  at  Iaw;(j)  but  if  it  be  grossly  inadequate,  it  would  be 
disregarded  and  the  contract  considered  void,  although  the  con- 
sideration were  technically  valuable  and  sufficient  at  law.  (k) 


45  ;  the  indgments  of  Sir  James  Wirjram, 
V.  C,  Hu.shcs  u.  Stubbs,  1  Hare,,  479  ; 
Meek  v.  Kettlewcll,  id.  469  ;  and  Fletcli- 
er  V.  Fletcher,  4  id.  73 ;  the  judgment  of 
Sir  John  Leach,  M.'K.,  Fortescue  v.  Bar- 
nott,  3  My.  &  K.  42 ;  and  the  judgment 
of  Lord  L;/ndharst,  V.  C,  Meek  v.  Kettle- 
well,  1  P'hill.  347.  See  Coningham  u. 
Plunkett,  2  Yo.  &  Col.  C.  245. 

(/)  Exton  V.  Scott,  6  Sim.  31  ;  Fletch- 
er V.  ITletelicr,  4  Hare,  67  ;  Bunn  v.  Win- 
throp,  1  Johns.  Ch.  329.  But  compare 
Dillon  V.  Coppin,  4  My.  &  Cr.  647.  An- 
trobus  II.  Smith,  12  Ves.  39. 

if/)  Wheatley  !•.  Purr,  1  Keen,  551. 

(A)  Fletcher'  v.  Fletcher,  4  Hare,  67 ; 
Sloane  v.  Cadogan,  3  Sugd.  V.  &  P.  App. 
No.  xxvii. 

()■)  Ex  parte  Pye,  18  Ves.  140  ; 
M'Fadden  v.  Jcnkyns,  1  Phill.  153,  1 
Hare,  458.  But  sec  Kennedy  v.  AVare, 
1  Barr,  445.  A,  without  consideration, 
appointed  the  plaintiff  his  attorney,  with 
power  to  procure  to  the  plaintiff's  own 
use  wiiarcvcr  lands  A  was  entitled  to  for 
militai'y  service ;  a  wan-ant  afterwards  is- 
sued iu  the  name  of  A,  and  after  his 
death  a  patent  was  granted  upon  the  war- 
rant to  his  heirs ;  it  was  held  that  they 
hold  the  land  as  trustees  for  the  plaintiff. 
Read  v.  Long,  4  Ycrg.  68.  The  doctrine 
that  a  consideration  is  not  necessary  to 
the  creation  or  assignment  of  a  trust  has 
been  placed  upon  an  enlarged  and  stal)!c 
foundation  by  the  recent  decision  of  the 
Lords  Justices  in  Kckcwich  v.  Manning,  1 
Do  G.  M.  &  G.  176,  12  Eng.  L.  &  Eij. 
120.  And  tills  ease,  with  Vovle  v. 
Hughes,  23  Eng.  L.  &  Eq.  271,  fs  Jur. 
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341,  is  of  the  first  importance  to  an  un- 
derstanding of  the  existing  state  of  the 
law  upon  the  whole  subject  of  the  volun- 
tary alienation  of  chattels. 

('/)  MacGhee  c.  Morgan,  2  Sch.  &  Lef. 
395,  n. ;  Lord  Eklon,  Coles  v.  Trecothick, 
9  Ves.  246.  See  Western  v.  Eussell,  3 
Ves.  &  B.  193.  Between  parent  and 
child  and  especially  after  the  cleath  of  the 
former,  in  a  contest  with  his  other  heirs,  a 
slight  consideration  will  be  sufficient  to 
support  an  application  by  the  child  for  a 
specific  performance.  Shepherd!'.  Bevin,  9 
Gill,  32.  And  see  Haines  v.  Haines,  6 
Jlai'yland,  440,  per  Le  Grand,  C.  J.  And 
the  doctrine  that  where  there  is  a  near  re- 
lationship between  the  parties,  a  smaller 
consideration  will ,  suffice,  than  would  be 
requisite  between  strangers,  was  main- 
tained by  Sir  Eihninl  Siirjrien,  C.  J. ; 
Jloore  V.  Crofton,  3  Jo.  &  Lat.  443.  A 
compromise  of  a  doubful  claim  is  a  suffi- 
cient consideration.     Attwood  r. ,  1 

Kiiss.  353,  5  id.  149. 

{k)  Especially  if  there  are  other  circum- 
stances tending  to  render  it  probable  that 
a  fraudulent  advantage  may  have  been 
taken,  as  where  the  vendor  was  illiterate, 
and  does  not  appear  to  have  had  the  writ- 
ings explained  to  him.  Bobinsont!.  Kob- 
inson,  4  Md.  Ch.  Dec.  176.  And  a  de- 
gree of  inadequacy  which  would  not  bo 
regarded  in  ordinary  cases  will  prevent 
the  enforcement  of  a  contract  for  the  sale 
of  an  heir's  expectancy  or  of  a  reversion- 
er's reversionary  interest.  PcacocK  u. 
Evans,  16  Ves.  512;  Kyle  u.  Brown,  13 
Price,  758. 
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And  if  the  inadequacy  be  not  so  great  as  to  avoid  the  contract, 
still,  if  it  be  sufficient  to  give  to  the  contract  the  character  of 
hardship  or  oppression,  equity  will  leave  the  plaintiff  to  his 
remedy  at  law.  (l) 

If  there  is  a  contract,  with  valuable  consideration  and  this 
contract  benefits  a  third  party  who  is  only  collaterally  interested, 
and  from  whom  no  part  of  the  consideration  comes,  the  con- 
tract will  not  be  enforced  in  equity,  on  the  application  of  this 
collateral  party,  (m)  But  if  it  be  enforced  on  the  application 
of  other  parties,  it  will  be  enforced  altogether  and  through- 
out, (w) 

Equity  makes  the  same  distinction  which  exists  at  law,  be- 
tween a  promise  made  before  a  consideration  and  therefore 
resting  upon  it,  and  a  promise  made  after  the  consideration  is 
exhausted  and  therefore  not  supported  by  it.  (o)     Thus  specific 


(Z)  Day  V.  Newman,  2  Cox,  77 ;  Pow- 
ers V.  Hale,  5  Tost.  145  ;  Seymour  n. 
Delaucey,  6  Johns.  Ch.  222,  3  Cow.  445, 
where  a  price,  only  half  of  the  value  of 
the  property,  was  considered  inadequate. 
The  opinions  of  Chancellor  Kent  and 
Chief  Justice  Savage,  in  this  case,  contain 
an  elaborate  review  of  the  prior  decisions. 
And  see-  Howard  v.  Edgell,  17  Vermont, 
9,  28.  It  seems  that  a  price  only  one 
fourth  of  the  actual  value,  is  certainly 
such  a  gross  inadequacy  as  to  forbid  the 
interposition  of  equity.  Johnson,  C,  Rob- 
inson V.  Robinson,  4"  Md.  Ch.  Dec.  182, 
183.  But  see  Erwin  v.  Parham,  12 
How.  197.  If  the  inadequacy  be  so  great 
as  to  prove  fraud,  or  that  the  parties  could 
not  have  intended  a  contract  of  sale,  in 
either  of  these  cases,  a  conveyance  will 
not  be  compelled.  Callaghan  v.  Calla- 
ghan,  8  CI.  &  Pin.  374.  See  Coles  v. 
Trecothick,  9  Ves.  246. 

(m)  Wallwyn  v.  Coutts,  3  Mer.  707 ; 
Colyearu.  Countess  of  Mulgi-ave,  2  Keen, 
81 ;  Sutton  v.  Chetwynd,  3  Mer.  249 ; 
see  Turn.  &  Russ.  296  ;  Owing's  case,  1 
Bland,  401.  "I  apprehend,"  said  Lord 
Langdale,  M.  R.,  2  Keen,  98,  "  that  when 
two  persons  for  valuable  consideration  be- 
tween themselves  covenant  to  do  some 
act  for  the  benefit  of  a  mere  stranger,  that 
stranger  has  not  a  right  to  enforce  the 
covenant  against  the  two,  although  each 
one  might  as  against  the  other." 

(re)  Ford  v.  Stuart,  11  Eng.  L.  &  E. 
172,  M.  E. ;  Davenport  ti.  Bishopp,  2To. 


&  Col.  C.  451,  1  Phill.  698.  In  this 
case,  Knight  Bruce,  V.  C,  said :  "  I  ap- 
prehend tifiat  if  two  parties  in  contempla- 
tion of  a  maniage  intended  and  after- 
wards had  between  them,  or  for  any  other 
consideration  between  themselves  coming 
under  the  description  of  '  valuable,'  have 
entered  into  a  contract  together,  in  which 
one  of  the  stipulations  made  by  them  is  a 
stipulation  solely  and  merely  for  the  ben- 
efit of  a  third  person,  that  third  person 
being  even  a  stranger  in  blood  to  each,  a 
stranger  to  the  contract,  and  a  person 
from  whom  not  any  valuable  or  merito- 
rious consideration  moves,  has  moved,  or 
is  to  move,  it  cannot,  generally  speaking, 
be  competent  to  one  party  to  the  contract 
or  to  those  representing  that  party  in 
estate,  to  say  to  the  other  party  to  the 
contract,  '  Whatever  may  be  your  wishes, 
whether  you  assent  or  dissent,  that  stipu- 
lation shall  go  for  nothing,  or  shall  not 
have  effect  given  to  it.'  The  two  parties 
to  the  contract  having  made  the  stipula- 
tion with  each  other,  mutual  assent  must 
generally  be  requisite,  to  dissolve  that, 
wliich,  by  mutual  assent,  was  created. 
With  the  question  between  them,  the  gra- 
tuitousness of  the  provi.sion  towards  the 
stranger,  so  far  as  the  stranger  is  con- 
cerned, seems  generally  to  have  little  or 
nothing  to  do."  2  Yo.  &  Col.  C.  460, 
461. 

(o)  Morgan  v.  Rainsford,  8  Jr.  Eq.  299, 
311. 
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performance  will  be  decreed  of  a  promise  made  before  a  mar- 
riage and  in  contemplation  of  it ;  but  not  generally  of  a  promise 
made  after  a  marriage  has  taken  place  although  made  in  refer- 
ence to  it  and  in  consequence  of  it.  (p) 

And  this  brings  us  to  a  question  which  has  been  more  dis- 
cussed than  any  other  perhaps,  under  the  head  of  consideration. 
It  is  whether  merely  meritorious  considerations,  so  called  in 
law  to  distinguish  them  from  valuable  considerations,  are  suf- 
ficient in  equity,  to  sustain  an  application  for  specific  enforce- 
ment, (g) 

Natural  affection,  as  for  a  wife,  child,  or  parent,  or  other  rela- 
tion, is  a  moral  and  meritorious  consideration,  for  a  promise  to 
make  provision  for  the  object  of  this  love.  But  it  is  not  a  valu- 
able consideration,  and  will  not  sustain  a  promise  at  law. 
Whether  equity  differs  from  law  in  this  respect,  cannot  be  posi- 
tively determined  from  the  authorities,  for  on  this  question  they 
are  wholly  irreconcilable.  It  is  obvious  that  to  regard  these 
considerations  always  sufficient  in  equity,  would  be  to  set  en- 
tirely aside  the  principle,  that  "  equity  follows  law "  and  will 
enforce  only  a  legal  contract ;  or  would  introduce  an  exception 
which  leaves  but  little  of  the  rule  untouched.  But  on  the  other 
hand,  it  may  be  said,  that  equity  cannot  refuse  on  that  ground 
to  enforce  a  contract  which  is  entitled  in  every  respect  to  its 
assistance,  without  forgetting  that  its  general  purpose  is  to  mod- 
erate the  rigor  of  law,  and  supply  its  deficiencies  and  bring  it 
into  harmony  with  conscience  and  moral  justice.  So  far  as  the 
authorities  go,  it  might  possibly  be  inferred  from  an  analysis  of 
them,  that  the  weight  of  authority  in  England  is  against  the 
sufficiency  of  these  considerations  in  equity  ;  and  perhaps  in  this 
country  also,  (r) 

(p)  Pulvertoft  V.   Piilvertoft,   18   Ves.  Crofton,  3  Jo.  &   Lat.  442,  443,  and  note 

84;  Metcalfe   v.   Pulvcrtoft,  1   Ves.  &  B.  his  remarks  upon  Ellis  v.  Nimmo,  LI.  &  G. 

180,  2  Ves.  &B.  200;  Buckle  v.  Mitchell,  temp.   Sugd.  333;    Dillon  i,.   Coppen,  4 

18  Vus.  112.  My.  &   Cr.  647;  Jefferys  v.  Jefferys,  Cr. 

(q)  See  King  v.  Withers,  Pre.  Ch.  19,  &   Ph.    138;  Pennington   v.    Gittings,   2 

where  a  specific  peiformance  was  granted  Gill  &  J.  217  ;  Shepherd  v.  Bevin,  9  Gill, 

of  a  voluntary  agreement  by  a  scriyener  39,  40  ;  Hayes  v.  Kershaw,  1  Sandf.  Ch. 

to  make  satisfaction  to  his  client  for  a  loss  258  ;  Kennedy    v.    Ware,    1    Barr,    450. 

occasioned  by  his  own  imperfect  examina-  But  see  Argenbright  v.  Campbell,  3  Hen. 

tion  of  a  title.  &  Munf.  144 ;  Bunn  v.  Winthrop,  1  Johns. 

(r)  Sir  Edward  Sugden,  C,  Moore  v.  Ch.  337. 
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We  are  inclined  to  think  a  principle  may  be  found  which 
would  harmonize  many  cases  that  are  now  irreconcilable,  and 
perhaps  come  as  near  supplying  a  general  rule,  as  any  other 
that  could  be  devised.  It  is,  that  the  court  would  decree  spe- 
cific performance  of  a  promise  made  on  merely  meritorious  con- 
siderations, when  the  promise  itself  was  plainly  a  duty,  either 
because  the  promisor  had  been  empowered  by  others  to  do  this 
very  thing;  or  could  be  regarded  on  any  ground  as  a  quasi 
trustee  for  this  purpose  ;  or  made  the  promise  under  such  cir- 
cumstances, that  the  court  would  listen  favorably  to  an  applica- 
tion for  the  provision  even  if  there  had  been  no  promise.  And 
in  other  cases,  the  court  would  consider  the  promise  as  merely 
voluntary  and  therefore  to  be  left  to  the  discretion  or  pleasure 
of  the  promisor. 


SECTION    III. 

OF  CONTRACTS  RELATING  TO  PERSONALTY. 

There  is  a  distinction  taken  in  equity  in  regard  to  specific 
performance,  which  may  now  be  considered  as  well  established, 
and  perhaps  capable  of  sufficient  explanation  and  defence  ;  but 
which  is  nevertheless  open  to  some  objection.  This  is  the  dis- 
t^tion  made  between  contracts  which  relate  to  land  and  those 
which  relate  only  to  personal  chattels ;  the  general  rule  being 
that  equity  will  give  this  relief  in  contracts  of  the  first  kind,  but 
not  in  those  of  the  latter  kind,  (s) 

(s)  Brough  V.    Oddy,  1  Euss.  &  My.  Henoe'in  inqniring  in  any  case  whether 

55.     A  contract  to  sell  land  creates  per  se  there  is  a  trust  of  a  chattel,  it  is  to  be  re- 

the  relation  of  trustee  and  cestui  que  trust ;  membered  that  the  mere  contract  of  sale 

for,  being  enfofteable in  equity,  the  parties,  and  delivery  cannot  (as  it  would  in  the 

on  the  principle  that  what  they  are  bouad  case  of  land)  create  a  trast ;  the  contract 

to  do  they  may^e  considered  as  having  must  here  be  completed  by   the  parties 

done,  occupy  towards  each  other  in  equity  thertiselves  before  the  trust  can  aiise  which 

the  same  position  which  they  would  occu-  equity    will    exercise    jurisdiction    over, 

py  at  law  were  the  contract  in  fact  per-  This  course  of  reasoning  is  very  clearly 

formed ;  the  vendor  is  trustee  of  the  estate  presented  in  the  opinion  of  Sir  John  Bom- 

for  the  vendee,  the  vendee  trustee  of  the  illy,  in  Pooley  v.  Budd,  14  Beav.  44,  7 

purchase-money  for  the  vendor.   With  re-  Eng.  L.  &  E.  229  :  "  It  is  therefore  im- 

spect  to  a  personal  chattel,  equity  will  en-  portant,"   continued  the  IVJaster  of  the 

force  a  trust  concerning  it,  but  not  (except  EollB  (14  Beav.  45),  "  to  bear  in  mind  in 

under  special  circumstances )  a  contract,  this  case  that  as  equity  would  not  enforce. 
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The  general  reason  assigned  for  this,  is,  that  equity  interferes 
only  where  the  law  gives  no  adequate  remedy ;  and  in  nearly 
all  contracts  for  chattels,  the  question  is  only  one  of  price  or 
pecuniary  value ;  and  payment  of  money  or  damages,  will  dis- 
pose fairly  of  the  whole  question.  And  it  may  be  stated  as  one 
of  the  rules  on  this  subject,  that  equity  will  not  decree  specific 
performance  unless  something  more  is  to  be  done  by  it  than 
mere  payment  of  money  or  any  thing  which  ends  in  the  mere 
payment,  because  the  law  is  adequate  to  this,  (t) 

But  where  the  plaintiff  has  purchased  land  and  seeks  the  aid 
of  the  court  to  obtain  it,  it  may  be  supposed  that  he  bought  it 
for  some  reason  beside  its  mere  pecuniary  value.  He  wanted 
it  as  S  hotne ;  and  whether  for  residence  or  cultivation,  it  is 
worth  more  to  him  than  the  mere  price  it  would  bring  in  the 
market,  and  therefore  he  had  paid  this  price.  But  the  pecuni- 
ary value  would  be  the  measure  of  damages  in  law,  and  there- 
fore he  would  suffer  if  equity  did  not  interfere. 

One  answer  to  this  would  be  that  a  jury  might  include  most 
of  these  grounds  of  value  in  their  verdict.  Another,  and  a 
better  one  perhaps,  is,  that  land  has  now  become  so  much  a 
subject  of  purchase  and  sale,  like  merchandise,  that  the  reason 
for  this  distinction  has  lost  much  of  its  weight.  Still  another 
might  be,  that  one  ground  of  the  inadequacy  of  legal  remedy, 
is  equally  common  to  all  contracts  for  the  breach  of  wh^h 
damages  are  recoverable  ;  and  this  is  the  entire  dependence^ 

the  specific  performance  of  the  contract  purchaser  or  the  person  entitled  to  claim 

for  the  sale  and  delivery  of  the  iron,  the  it  under  him." 

relation  of  trustee  and  cestui  qua  trust  can-  (t)  Sir  William  Grant,  M.  R.,  Flint  v. 
not  spring  merely  from  the  contract,  and  Brandon,  8  Ves'.  163;  McCoun,  V.  C, 
that  if  it  exist  at  all  it  must  be  shown  to  Phyfe  v.  WardoU,  2  Edw.  Ch.  51.  Bat  if 
exist  from  something  beyond  the'"  mere  the  circumstances  of  the  case  are  such  that 
contract  entered  into  between  the  com-  peculiar  difficulties  exist  in  the  way  of  the 
■pany  and  Scale  for  the  sale  and  deliveiy  recovery  of  the  price  of  jjersonal  chat- 
ofiron.  At  the  same  time,  if  the  contract  tels  which  have  been  sold  and  delivered, 
were  complete  so  far  as  the  company  were  the  vendor  may  have  a  specific  perform- 
concemed,  that  is  to  say,  if  they  had  been  ance  of  the  contract  in  equity.  See  Fel- 
paid  every  penny  they  were  entitled  to,  lowes  f.  Lord  Gwydyr,  1  Russ.  &  My.  83, 
and  if  they  had  no  claim  upon  or  interest  1  Sim.  63.  And  if  the  purchaser  of  a 
in  the  iron  arising  from  the  contract,  and  chattel  would  be  entitled  to  claim  a  spe- 
the  contract  only  remained  unperformed  cific  performance  of  the  agreement,  the 
to  this  extent,  that  the  iron  had  not  beeii  vendor,  on  his  part,  may  also  obtain  a 
delivered  to  the  purchaser,  I  should  enter-  specific  porforaiance,  for  the  court  will  ex- 
tain  no  doubt.bnt  that  the  company  would  tend  the  same  remedy  to  both  parties, 
then  and  thereby  become  mere  ti'uste&  of  Withy  v.  Cottle,  1  Sim.  &  Stu.  1 74  ;  Phil- 
the  iron  sold,  for  the  benefit  of  the  real  lips  v.  Berger,  8  Barb.  S.  Ct.  527. 
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the  personal  responsibility  of  the  defendant  for  the  value  of  the 
judgment.  This  last  view,  seldom,  however,  seems  to  enter 
into  the  consideration  of  courts  of  equity  ;  as  they  take  it  for 
granted  that  what  a  party  is  bound  by  law  to  do,  he  can  do, 
and  will  do.  But  where  one  surety  has  claims  for  contribution 
against. many  co-sureties,  some  of  whom  are  insolvent,  equity 
will  omit  them  in  determining  how  much  each  of  the  solvent 
co-sureties  shall  pay,  thus  casting  upon  the  surety  who  is  plain- 
tiff only  his  share  of  the  loss  arising  from  their  insolvency ; 
while  the  law,  in  most  of  our  States,  would  give  a  plaintiff  in 
such  a  case,  only  the  aliquot  share  from  each,  which  each  would 
pay  if  all  were  able  to  pay.  (u)  Nor  is  this  consideration  al- 
ways disregarded  in  proceedings  in  equity  in  a  bill  for  specific 
performarice.  Thus,  in  a  suit  for  the  transfer  of  stock,  accord- 
ing to  a  contract  of  sale.  Sir  John  Leach,  Vice-Chancellor,  de- 
creed performance,  giving  jis  his  final  reason,  that  "  a  opurt  of 
law  could  not  giv.e  the  property,  but  could  only  give  a  remedy 
in  damages,  the  beneficial  effect  of  which  must  depend  upon  the 
personal  responsibility  of  the  party."  (v) 

«  After  all  that  may  be  said,  the  reasons  for  this  distinction  re- 
tain so  much  of  their  force,  that  the  rule  founded  upon  it,  with 
modifications  and  ^ceptions  introduced  in  the  practice-  of 
equity,  must  be  regarded  as  established  and  as  useful,  (w) 
Thus,  agreements  to  form*  a  partnership,  although  they  relate 
altogether  to  chattel  interests,  might ,  be  enforced ;  (x)  and  so 

(u)  Ante,  Vol.  1,  p.  34.  cannot  be  adequately  compensated  by  the 

{I'j  Doloret  v.  EothscUild,  1  Sim.  &  St.  recovery  of  damages  at  law ;  while  in  the 

598.     Where  a  factor  had  made  advances  case  of  the  latter,  there  is  no  such  pre- 

on  an  agreement  that  the  principal  would  sumption,  and  in  order  to  induce  the  in- 

consign  to  liim  the  crops  of  .the  year  and  terposition  of  the  extraordinary  jurisdic- 

the  principal  died,  leaving*  personal  es-  tion  of  equity,  it  must  appear  affirmatively 

tate  insufficient  to  pay  his^ebts,  it  was  from  the  circumstances  of  the  particular 

held  that  the  factor  had  a  good  ground  to  case,  that  the  remedy  at  law  is  inadequate, 

seelt  a  specific  perfonnance  of  the  agree-  When  the'case  is  thus  made  out  affirma- 

ment  at  the   hands   of  the   executor,  so  tively,  —  when  that  is  proven  which,  when 

that  his  lieu  might  attach  upon  the  crops  real  estate  is  in  question  is  presumed,  — 

and  the  proceeds  of  the  sale  of  them,  and  equity  interferes  as  readily  to  enforce  a 

the  necessity  of  a  resort  to  the  testator's  sale  of  a  chattel  as  a  sale  of  land, 
real  estate  for  the  payment  of  his  advances,         {x)  Lord   Hardwidce,    C,   Buxton   v. 

be  prevented.     Sullivan  v.  Tuck,  1  Md.  Lister,  3  Atk.  385.    Lord  Langdale,  M. 

Ch.  Dec.  59.  E.,  in  reference  to  the  impossibility  of  ac- 

(w)  And  tlie  distinction  between   land  complishing  by  means  of  a  reluctant  and 

and  a  chattel  may,  perhaps,  be  stated  thus ;  compelled  partnership,  the  full  beneficial 

that  in  the  case  of  the  former  there  is  a  results  of  a  voluntary  concert  of  action, 

conclusive  presumption  that  the  pm'chaser  said:   "This  is  a  difficultv  that  always 

[519] 


525  THE  LAW  OF  CONTRACTS.  [PAET  H. 

will  most  agreements  in  relation  to  a  partnership,  (y)  Indeed, 
the  inadequacy  of  legal  process  and  remedy  is  so  obvious  upon 
many  important  questions  relating  to  partnership,  that  the 
whole  subject  may  be  considered  as  peculiarly  within  the  ac- 
tion of  equity.  Still,  no  agreement  for  a  partnership  will  be 
enforced,  unless  it  be  an  agreement  for  a  specific  time  ;  (2)  for 
a  partnership  without  limit  is  dissolvable  at  the  pleasure  of  any 
partner;  and  to  decree  such  a  partnership  would  of  course  be 
useless.  And  now,  when  there  are  so  many  ways  of  dissolving 
or  rendering  nugatory  a  partnership  for  a  time  certain,  it  may 
be  supposed  that  equity  would  require  a  plain  and  strong  case 
for  compelling  the  formation  of  one.  For  some  collateral  purpose 
it  may,  however,  be  requisite  that  an  agreement  for  a  partnership 
terminable  at  pleasure,  should  have  been  made,  and  then  equity 
will  decree  that  it  be  considered  as  having  been  made  at  a 
time  and  in  a  manner  necessary  for  this  equitable  result,  (a) 

So  too,  if  a  partner  contracts  that  he  will  labor  assiduously 
for  the  benefit  of  the.  partnership,  or  comes  under  any  similar 
obligation,  the  courts  of  equity  will  not  decree  a  specific  per- 
formance, because  the  bargain  is  not  itself  specific  enough,  and 
it  would  be  difficult  to  say  what  was  a  specific  performance  of 
it.  But  if  a  partner  agree  that  while  the  partnership  continues 
he  will  not  enter  into  any  other  firm,  or  if  he  agrees  not  to  carry 
on  any  other  mercantile  business  \^hatever,  equity  wUl  restrain 
him  from  the  violation  of  such  an  agreement,  (b)     And  it  is  a 

arises  when   partnership  contracts   come  the  jurisdiction,   and  must  entertain   the 

under  the  consideration  of  this  court.     It  jurisdiction,  unless  some  one  or  two  or  sev- 

is  impossible  to  make  persons  who  will  eral  partners  are  to  be  permitted  to  do  just 

not  concur,  cany  on  a  business,  jointly,  for  what  they  like  with  the  partnership  rights 

their  own  common  advantage.     It  is  that  and   interest^'   England   v.    Curling,    8 

which  makes  every  thing  of  this  kind  ex-  Beav.  137,  iAb. 

ceedingly   uncertain.      It   is   that  which         {y)  Birchett   v.   Boiling,   5  Munf.  42. 

makes  this  court  on  all  such  occasions.  Respecting    the   specific   execution   of  a 

exceedingly  anxious  (an  anxiety,  I  be-  covenant  of  a  partner  that  his  personal 

lieve,  that  has  l)cen  felt  by  every  judge  representatives  after  his  death  sliall  con- 

who  has  ever  sat  in  u  court  of  equity),  tinue  the  partnership,  see  Downs  v.  Col- 

that  when   these   disputes   do   arise,  the  lins,  6  Hare,  418,  437. 
parties  should,  if  possilile,  come  to  some         iz)  Hercy  v.  Birch,  9  Ves.  3.57. 
arrangement   between  themselves,  to  do         (a)  Mr.    Siainsluii,     in     his    note    to 

that  for  their  common  benefit  which  the  Crawshay  v.  Maule,  1  Swanst.  513.  And 

court   cannot  do  otherwise   than   at  the  see  Nesbitt  v.  Meyer,  1  Swanst.  226. 
common  expense.     But  ifthe  parties  insist         (6)  Shadwell,   V.  C.,  Kcmble  u.  Kcan, 

on  having  a  declaration  of  their  rights,  the  6  Sim.  335. 
court  has  over  and  over  again  entertained 
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general'rule  (subject,  however,  to  qualification  in  certain  particu- 
lar cases)  (c)  that  a  contract  for  personal  services  cannot  be 
specifically  enforced  by  either  party,  (d)  « 

Equity  will  decree  specific  performance  of  a  bargain  for  the 
sale  of  a  good-will  of  a  trade,  provided  it  be  connected  with 
any  specific  stock  in  trade,  oj  with  some  valuable  secret  of 
trade,  (e)  or  with  a  well-established  stand  for  business ;  (/)  but 
not,  it  is  said,  a  naked  bargain  for  good-will,  because  equity 
could  not  direct  the  way  in  which  the  defendant  should  proceed 
to  turn  the  custom  of  those  who  had  dealt  with  him,  to  the 
plaintiff",  (g-) 

So  a  lease  will  be  decreed  or  the  renewal  of  one,  if  it  has 
been  agreed  for,  and  there  remains  a  valuable  portion  of  the  time 
for  which  the  lease  was  to  run  ;  {h)  or  even  if  the  time  have  all 


(c)  See  post,  p.  533,  note  (n),  and  sec- 
tion 7. 

(rf)  It  is  obvions  that  almost  every  con- 
tract for  personal  services  of  whatever 
grade  or  kind,  admits  of  a  full  compensa- 
tion being  made  in  money  to  the  agent  or 
servant  for  the  breach  of  it  by  the  em- 
ployer. The  relation  created  by  such  a 
contract  is  one  frequently  requiring  a  high 
degree  of  confidence  on  the  part  of  the 
master  or  principal ;  and  therefore  in  ad- 
dition to  the  adequacy  of  the  remedy  in 
damages,  as  a  reason  for  withholding  en- 
forcement of  the  contract  specifically,  there 
is  a  want  of  equality  in  the  position  of  the 
two  parties  which  is  also  considered  as 
rendering  the  interference  of  a  court  of 
equity  improper.  Though  the  servant 
perform  the  required  work  never  so  well, 
yet  if  the  master  want  confidence  in  him 
he  does  not  derive  from  his  services  that 
sense  of  satisfaction  which  is  an  essential 
element  of  their  value ;  while  on  the 
other  hand,  the  utmost  that  the  servant 
seeks  is  money,  and  that  he  can  recover  at 
law.  "  A  man,"  said  the  Lord  Justice 
Knight  BriKe  in  Johnson  v.  Shrewsbury  & 
Birmingham  Ry.  Co.,  3  De  G.  M.  &  G. 
926,  "  may  have  one  of  the  best  domestic 
servants,  he  may  have  a  valet  whose  ar- 
rangement of  clothes  is  faultless,  a  coach- 
man whose  driving  is  excellent,  a  cook 
whose  performances  are  perfect,  and  yet 
he  may  not  have  confidence  in  him ;  and 
while  on  the  other  hand  aU  that  the  ser- 
vant requires  or  wishes  (and  that  reason- 
ably enough)  is  money,  you  are  on  the 

ii* 


other  hand  to  destroy  the  comfort  of  a 
man's  existence  for  a  period  of  years  by 
compelling  him  to  have  constantly  about 
him,  in  a  confidential  situation,  one  to 
whom  he  objects.  If  that  be  so  in  private 
life,  how  important  do  these  considerations 
become  when  connected  with  the  perform- 
ance of  such  duties  —  duties  to  society  — 
as  arc  incumbent  upon  the  directors  of  a 
company  like  this."  The  case  which  gave 
rise  to  these  remarks  was  one  where  par- 
ties who  had  contracted  with  the  directors 
of  a  railway  company  to  ran,  work,  and 
man  their  trains,  and  perform  other  very 
considerable  duties  for  them,  attempted  to 
compel  the  company  to  permit  them  to 
continue  to  perform  the  services  they  had 
engaged  for,  and  the  remedy  prayed  was 
not  granted.  The  circumstance  that  the 
plaintiff's  reputation  might  suffer  from  the 
dismissal  from  the  sen'ice  of  the  defend- 
ants was  said  to  be  no  ground  for  interfer- 
ence, since  such  injury  also  might  be  com- 
pensated in  damages.  See  also,  Picker- 
ing V.  The  Bishop  of  Ely,  2  Yo.  &  Col. 
C.  C.  249,  267;  Eolfe  v.  Eolfe,  15  Sim. 
89. 

(e)  Bryson  e^.  Whitehead,  1  Sim.  &  St. 
74. 

(/)  See  Coslake  v.  Till,  1   Kuss.  378. 

(g)  Baxter  v.  ConnoUv,  1  Jac.  &  Walk. 
576;  Coslake  D.'Till,  1  "Euss.  376,  378. 
For  a  like  reason  an  agreement  for  the 
sale  of  the  business  of  an  attorney  cannot 
be  enforced.  Bozon  v.  Farlow,  1  Mer. 
459. 

(A)  Fumival  v.  Crew,  3  Atk.  83 ;  Ig- 
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expired,  and  there  is  sufficient  reason  that  the  lease  should  be 
made  and  treated  by  the  defendant  as  of  the  day  when  by  the 
bargain  it  Should  have  been  made,  the  court  will  decree  that  it 
be  now  made  as  of  that  day  and  so  held  by  the  parties,  (i) 

Among  instances  in  which  equity  has  decreed  specific  per- 
formance of  contracts  relating  only  to  chattels,  may  be  mentionec^ 
one  for  the  purchase  of  an  annuity,  payable  out  of  the  dividends 
of  certain  stocks  ;  (y )  a  contract  for  the  purchase  of  debts  which 
had  been  proved  under  a  commission  of  bankruptcy  ;  (k)  and  in 
the  case  of  a  contract  that  all  the  property  of  a  grantor  of  an 
annuity  which  he  should  obtain  by  will  or  otherwise,  at  the 
death  of  a  third  person,  during  the  life  of  an  annuitant,  should 
be  charged  with  the  payment  of  the  annuity,  and  the  grantor 
becoming  bankrupt  and  the  third  party  having  died  and  left  an 
annuity  of  larger  value  in  trust  for  him,  this  annuity  was 
charged  with  the  payment  of  the  annuity  he  had  granted.  (I) 
Equity  has  also  enforced  a  contract  to  keep  the  banks  of  a  river 
in  repair,  (m)  a  contract  to  pay  the  plaintiff  a  certain  annual 


gulden  V.  Mwy,  9  Ves.  325  ;  Tritton  i\ 
Foote,  2  Bro.'Ch.  636.  In  re  Doolan,  3 
Dru.  &  War.  442.  Si.-l-  Wliitlock  v.  Duf- 
field,  Hoif.  110.  A  license  to  be  exercised 
■upon  land  may  Ije  .specifically  enforced. 
Nelson  v.  Bridges,   1    Jur.   753.     As   to 

■  covenants  for  jierpetual  renewal,  £ce  City 
-of  London  v.  Mitford,  14  Ves.  41  ;  Bay- 
ley  V.  Leominster,  3  Bro.  Ch.  529 ;  Evans 

■  J).  Walshe,  2  Sell.    &   Lcf.  519;  Hackett 

■  V.  M'Naniara,  LI.  &  G.  temp.  Plunket, 
-283  ;  Shepjiard  v.  Doolan,  3  Dm.  &  War. 

1 ;  Moore  v.  Folev,  6  Ves.  237  ;  Brown 
■V.  Tighe,  8  Bligli,'  N.  S.  272  ;  Carr  v.  El- 
'lison,  20  Wend.  178. 

((■)  Wilkinson  v.  Torkington,  2  Yo.  &■ 
Coll.  Ex.  72G,  an  instnictive  ease. 

(j)  Withy  I'.  Cottle,  1  Sim.  &  St.  174. 
And  see  Pritehnnl  c.  Ovey,  1  Jae.  &  Walk. 
396,  where  specific  performance  was  de- 
creed of  an  agreement  for  the  sale  of  an 
annuity  to  he  charged  .pn  certain  lands  of 
the  defendant. 

(k)  Adderley  v.  Dixon,  1  Sim.  &  St. 
607.  The  Vice-Chancellor's  decree  seems 
to  have  proceeded  on  the  ground  of  the 
uncertainty  of  the  dividends  which  might 
become  payable  from  the  estate  of  the 
bankrupt.  "Damages  at  law,"  he  said, 
"  cannot  accurately  represent  the  value  of 
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the  future  dividends  ;  and  to  compel  this 
purchaser  to  take  such  damages  would  be 
to  compel  him  to  sell  these  dividends  at 
a  conjectural  price.  It  is  true  that  the 
present  bill  is  not  filed  by  the  purchaser 
but  by  the  vendor,  who  seeks  not  the  im- 
certain  dividends,  but  the  certain  sum  to 
be  paid  for  them.  It  has  however  been 
settled  by  repeated  decision  that  the  rem- 
edy in  equity  must  be  mutual ;  and  that 
where  a  bill  will  lie  for  the  purchaser,  it 
will  also  lie  for  the  vendor."  1  Sim.  &  St. 
612. 

(/)  Lydo  r.  Mynn,  1  My.  &  K.  683. 
"  That  the  claim  to  the  annuity,"  said 
Lord  Brougham,  C,  "is  baiTCd  by  the 
bankrupt  act  cannot  be  denied ;  for  the 
annuity  was  an  interest  of  which  the  value 
was  capable  of  calculation,  and  for  which 
proof  might  have  been  made  under  the 
commission.  But  the  covenant  to  secure 
that  annuity  gave  the  annuitant  a  right 
which  could  not  in  any  way  be  made  the 
subject  either  of  calculation  or  proof;  and 
it  seems  impossible  to  understand  how  such 
a  right  could  be  barred."     1  My.  &  K.  692. 

(m)  Kilmorey  v.  Thackeray,  cited  Er- 
rington  v.  Aynesly,  2  Bro.  Ch.  343 ;  and 
see  2  Bro.  Ch.  65. 
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sum,  and  another  sum  for  every  hundred  weight  of  wire  which 
the  defendant  should  make  in  the  lifetime  of  the  plaintiff;  (w)  a 
contract  for  the  sale  of  a  life  annuity,  (o)  and  for  the  sale  of 
shares  in  a  public  company,  (p) 

In  regard  to  the  sale  of  stocky  as  it  is  called,  meaning  very 
generally  in  the  English  cases  only  government  stocks,  but  with 
us  covering  shares  in  companies  generally,  there  is  some  un- 
certainty. It  has  been  understood  to  be  the  prevailing  rule  in 
England,  that  such  bargains  are  not  to  be  enforced  by  specific 
performance  ;  on  the  ground  that  a  certain  quantity  of  stock  is 
worth  as  much  and  no  more,  as  any  other  equal  quantity  of 
stock,  and  if  the  defendant  be  sued  at  law  and  the  plaintiff 
recover  damages,  the  value  of  the  stock  will  be  the  measure  of 
the  damages,  and  the  plaintiff  may  use  the  money  so  recovered 
in  buying  the  stock,  (q)  There  are  nevertheless  many  cases  in 
England  in  which  bargains  for  the  sale  and  transfer  of  stock  have 
been  enforced,  (r)  The  question  has  not  arisen  in  this  country 
so  frequently  or  so  directly  as  to  enable  us  to  lay  down  what 
may  be  called  an  American  rule  of  law  in  relation  to  it.  Per- 
haps, however,  from  the  wider  meaning  of  the  word  stock  among 
us,  and  the  greater  complexity  of  the  questions  which  occur  in 
relation  to  the  sale  of  it,  we  might  expect  a  wider  relaxation  of 
the  rule  than  in  England,  even  if  the  rule  itself  be  adopted,  (s) 

We  are  quite  satisfied  that  the  rule  of  England,  in  relation 
to  the  sale  of  stocks,  does  not  rest,  even  there,  on  the  difference 

In)  Ball  V.  Coggs,  1  Bro.  P.  C.  296.  (which  could  always  be  had  by  any  per- 

(o)  Pritcliard  v.  Ovey,  1  Jac.  &  Walk,  son  choosing  to  apply  for  it  in  the  market) 

,    396.     And'see  Wellesley  w.  Wellesley,  4  and  railway  shares  of  a  particular  descrip- 

My.  &  Cr.  .554.  tion  which  are  limited  in  number,  and  not 

(p)  Duncaft  v.  Albrecht,  12  Sim.  189.  always  to   be  found  in  the  market.     A 

Et  vide  infra.  Tender  of  railway   shares .  who  has  been 

{q)  Cud    V.    Eutter,   1    P.  Wms.  570.  paid   the  purchase-money,   may    enforce 

Lord  Hardwicke,  C,  Buxton  v.  Lister,  3  specific  performance   of  the   contract   in 

Atk.  383,  384.   Lord  Eldon,  C,  Nutbrown  order  that  the  purchaser,  by  accepting  a 

V.  Thornton,  10  Ves.  161.  Lord  Erskine,  legal  transfer,  may  be  fixed  with  the  liabil- 

C,  Mason  v.  Armitage,  13  Ves.  37.  ity  forcalls,  and  he  himself  be  exonerated. 

(j-)  An  agreement  ifK  sale  of  gorem-  Shawu.  Fisher, 2  De  G.  &  S.  310  ;  Wynne 
ment  stock  and  transrcr  of  certificates,  y.  Price,  id.  310.  Agreement  between  part- 
was  executed  in  equity.  Doloretw.  Roths-  ners,  upon  a  dissolution  of  the  firm,  that 
child,  1  Sim.  &  Stu.  590.  And  it  has  been  one  of  them  should  have  the  exclusive 
•held  that  an  agreement  for  the  transfer  of  property  of  certain  partnership  books,  was 
railway  shares  may  be  enforced.  Duncuft  held  proper  for  specific  performance.  Lin- 
u.  Albrecht,  12  Sim.  189,  199,  where  Shad-  gen  v.  Simpson,  1  Sim.&  Stu.  600. 
wdl,  V.  C,  distinguislied  between  three  (s)  See  Mechanics' Bank  of  Alexandiia 
per  cents,  or  other  stock  of  that  kind  v.  Seton,  1  Pet.  305. 
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between  contracts  about  land  and  those  about  personalty,  al- 
though this  is  sometimes  referred  to  in  their  cases.  The  true 
reason  is  that  above  mentioned.  And  the  exceptions  to  the 
rule  do,  for  the  tnost  part,  illustrate  this  reason,  because  where  a 
contract  for  the  sale  of  stock  is  enforced,  there  is  always  some 
peculiar  fact  or  agreement  tending  to  show  that  it  is  not  a  mere 
matter  of  price. 

We  apprehend  that  the  true  rule  that  governs,  or  should 
govern  these  cases,  is  one  which  has  a  much  wider  application 
in  the  law  of  specific  performance.  We  suppose  it  may 
be  thus  expressed.  If  the  bargain  be  such  that  when  the  de- 
fendant has  paid  his  legal  damages,  (which  equity,  generally,  at 
least,  supposes  that  he  will  pay,)  the  plaintiff  is  fully  compen- 
sated, and  by  using  the  money  he  gets,  may  secure  to  himself 
all  the  benefit  he  had  a  right  to  expect  from  the  bargain,  the 
court  will  leave  him  to  these  damages;  but  if  it  appears  to  the 
court,  that  after  the  plaintiff  should  recover  and  receive  these 
damages,  and  use  them  as  well  as  he  could  to  supply  the  breach 
of  the  contract,  he  would  remain  uncompensated,  because  a 
substantial  part  of  the  advantage  he  hoped  to  receive  from  the 
bargain  would  be  lost  to  him,  here  equity  will  interfere  and  en- 
force a  specific  performance.  For  example,  if  we  suppose  a 
person  to  own  ninety  shares  of  a  certain  stock,  and  if  he  can 
own  one  hundred  he  will  possess  some  valuable  privilege  which 
he  now  does  not  possess,  and  for  this  purpose  bargains  to  buy 
ten  of  the  only  person  who  has  them  for  sale,  and  the  other  party 
discovering  his  need  refuses  to  sell  as  he  agreed  to,  and  de- 
mands an  extravagant  price,  we  should  confidently  expect  — 
providing  of  course  that  the  conduct  and  purpose  of  the  plain- 
tiff were  unexceptionable  —  that  a  court  of  equity  would  decree 
specific  performance.  It  is  quite  common  for  owners  of  stock 
to  need  more  in  order  to  obtain  a  majority  of  votes.  In  most 
cases,  of  this  kind,  a  very  strong  objection  against  the  prayer, 
would  arise  from  the  obvious  impolicy  of  jrermitting  or  rather 
requiring  sales  for  such  purposes  ;  but  if  this  objection  were 
removed  by  the  circumstances,  and  the  objects  of  the  plaintiff, 
we  might  put  this  among  the  cases  for  a  decree  for  specific 
performance. 
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Another  very  nice  distinction  has  been  taken  between  a  con- 
tract to  build  a  house,  and  one  to  repair  a  house.  Thus  it  is 
said  that  one  man  can  repair  a  house  as  well  as  another;  and 
the  plaintiff  may  be  supposed  to  insist  that  the  defendant  and 
he  alone  should  make  the  repairs,  only  because  he  has  bargained 
to  do  it  for  less  than  another  man  would  do  it  and  less  than  it 
should  be  done  for.  But  a  contract  to  build  a  house  is  quite 
a  different  thing.  Here  a  man  selects  a  builder  for  special  and 
personal  reasons,  and  has  a  right  to  insist  that  this  very  man  shall 
build  him  a  house,  in  order  that  it  may  have  the  qualities  he 
expects,  (t)  But  it  is  quite  obvious  that  while  there  may  be  a 
general  foundation  for  such  a  distinction  as  this,  it  must  often 
be  unreal  or  inapplicable.  If  repairs  are  extensive  it  is  about 
as  important  that  they  be  done  well  as  that  a  house  be  built  in 
a  certain  way.  And  on  the  other  hand,  very  many  houses  are 
built  precisely  as  merchandise  is  bought,  and  for  the  same  pur- 
pose. Upon  the  whole,  therefore,  we  should  say  that  if  the  con- 
tract were  for  building  a  house,  there  might  be  some  presump- 
tion in  favor  of  the  applicant  for  specific  performance,  and  if  it 
were  only  for  repairs,  there  would  be  a  much  less  presumption 
for  him  or  none  at  all.  Still,  the  controlling  question  in  both 
cases  would  be,  can  the  court  see  any  peculiar  circumstances 

(t)  1  Fonbl.Eq.  (5th  ed.)  355,  note  (r).  2  Eden,  128.  Compare  Sanders  u.  Pope, 
Sir  William  Grant,  Flint  v.  Brandon,  8  12  Ves.  282,  and  Davis  u.  West,  1?  id. 
Ves.  164;  Lucas  v.  Comerford,  1  Ves.  Jr.  475,  per  Lord  &s7i.-/ne,  C.  See  an  instance 
235,  where  Lord  Thurhw  refused  to  compel  of  the  enforcement  of  a  covenant  to  re- 
specific  perfonnance  of  a  covenant  to  re-  paij-  in  Kempe  v.  Fitchie,  7  &  8  Eliz.  340. 
build  in  a  lease.  Pembroke  v.  Thorpe,  3  Even  admitting  the  principle  that  ordi- 
Swanst.  437,  n. ;  where  an  agreement  to  narily,  an  agreement  to  repair  ought  not 
build  a  house  was  enforced  in  a  case  of  par-  itself  to  be  specifically  executed,  the  Court 
tial  performance.  Birchett  v.  Boiling,  5  of  Chancery  will  decree  specific  perform- 
Munf.  442.  In  Mosely  v.  Virgin,  3  Ves.  ance  of  agreements  for  the  -execution  of 
184,  Jjori  Loughboroiu/h  took  the  reason-  leases  containing  covenants  to  repair, 
able  distinction,  that  if  the  contract  ex-  Paxton  v.  Newton,  2  Sm.  &  Giff.  437. 
pressed  distinctly  what  sort  of  house  was  Yet  where  the  defendants  contracted  to 
agreed  to  be  built,  so  that  the  court  could  perform  certain  work,  and  as  a  part  of 
describe  it  as  a  subject  for  the  report  of  the  same  agreement,  promised  to  give  a 
the  Master,  specific  performance  might  be  bond  conditioned  for  the  performance  of 
decreed,  but  if  the  description  in  the  con-  their  undertaking,  inasmuch  as  the  main 
tract  was  loose  and  undefined  the  court  agreement  was  not  of  such  a  character 
would  not  assume  to  reduce  it  to  cer-  that  a  court  of  equity  would  compel  its 
tainty,  and  the  party  must  be  left  to  his  specific  peiformance,  the  court  also  re- 
remedy  in  damages.  That  contracts  to  fused  to  compel  the  execution  of  the 
repair  will  not,  in  general  at  least,  be  eri-  bond.  South  Wales  Railway  Co.  v. 
forced  specifically,  appears  from  Hill  v.  Wythes,  31  Eng.  L.  &  Eq.  226,  by  the 
Barclay,  16  Ves.  402  ;  Kayner  v.  Stone,  Lords  Justices. 
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giving  a  peculiar  reason  for  considering  that  the  applicant 
would  not  be  adequately  compensated  by  the  damages  he 
would  recover  at  law.  It  is  undoubtedly  competent  for  a  court 
of  equity  to  enforce  the  specific  performance  of  a  contract  by  a 
defendant  to  do  defined  work  upon  his  soil,  in  the  performance 
of  which  the  plaintiff  has  a  material  interest,  and  which  is  not 
capable  of  adequate  compensation  in  damages,  (u) 

A  contract  in  relation  to  land  may  not  be  enforceable  in 
equity,  for  the  same  reason  which  prevents  most  contracts  about 
chattels  from  enforcement.  If  an  agreement  to  give  to  certain 
fields  a  peculiar  cultivation,  would,  when  broken,  give  rise  to  a 
claim  for  damages  which  might  be  expended  in  producing  the 
same  result,  then  equity  would  not  interfere. 

It  is  common  for  equity  to  enforce  by  injunction,  the  usual 
covenants  of  leases;  (v)  as  that  manufe  or  crops  shall  be  left  on 
the  land,  (to)  or  that  a  meadow  shall  not  be  ploughed,  (x)    or 


(m)  Storcr  v.  Great  Western  Railway 
Co.,  2  Yo.  &  Col.  Ch.  53.  That  was 
where  a  railway  company  had  purchased 
land  running  through  a  gentleman's  pleas- 
ure-grounds, under  a  contract,  «ne  of  the 
terms  of  which  was  the  construction  by 
the  company  of  an  archway  under  their 
road  and  connecting  one  side  of  the  pleas- 
ure-grounds witli  the  other ;  and  the  con- 
struction of  the  archway  was  compelled. 
See  aL-^o,  Stuyvesant  v.  Mayor  of  New 
York,  11  Paige,  414.  Where  B  consent- 
ed to  A's  making  a  watercourse  through 
his  land,  upon  being  paid  a  reasonalile 
compensation,  and  no  sum  was  agreed 
upon,  but  A  made  the  watercourse  and 
enjoyed  nine  ycai-s'  use  of  it,  B  was  en- 
joined from  obstructing  it,  and  a  reference 
was  made  to  the  Master  to  settle  a  proper 
compensation.  Devonshire  v.  Eglin,  14 
Beav.  530.  And  see  Sanderson  v.  Cock- 
ermouth  and  Workington  Railway  Co.  11 
id.  497. 

(ii)  Not  indeed  by  virtue  of  the  doctrine 
of  specific  performance,  but  in  the  exer- 
cise of  the  special  jurisdiction  of  the  court 
to  prevent  by  injunction,  the  breach  of  a 
nei/atin>  i-orenanl.  "Beyond  all  doubt," 
said  Lord  St.  Leonards,  C.,  "  where  a  lease 
is  executed  containing  afflrmativc  and 
negative  covenants,  tliis  court  will  not 
attempt  to  enforce  the  execution  of  the 
affirmative  covenants  either  on  the  part 
of  the  landlord  or  the  tenant,  but  will 
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leave  it  entii-ely  to  a  court  of  law  to 
measure  the  damages ;  though  with  re- 
spect to  the  negative  covenants,  if  the  ten- 
ant for  example  has  stipulated  not  to  cut 
or  lop  timber,  or  any  other  given  act  of 
forbearance,  the  court  does  not  ask  how 
many  of  tlie  afSnnative  covenants  on 
either  side  remain  to  be  performed  under 
the  lease,  but  acts  at  once  by  giving  effect 
to  the  negative  covenant,  specifically  ex- 
ecuting it  5y  prohibiting  the  commission 
of  acts  which  have  been  stipulated  not  to 
be  done."  Lumley  v.  Wagner,  1  De  G. 
M.  &  Gord.  617,  618.  But  from  this 
remark  one  class  of  affirmative  covenants 
is,  it  seems,  to  be  excepted ;  for  agree- 
ments by  tenants  to  snn-ender  their  estates 
to  their  landlords  upon  a  certain  event 
may  not  only  be  enforced,  but  have  a  par- 
ticular claim  upon  a  comt  of  ecjuity.  And 
Lord  iSY.  Lconanh  himself,  (when  Lord 
Chancellor  of  Ireland, )  with  respect  to  a 
case  of  this  nature,  said  :  "  It  requires  a 
very  strong  case  to  justify  the  court  in  re- 
fusing to  grant  the  relief  sought  in  this 
case ;  for  if  there  be  one  case  in  which 
specific  performance  ought  to  be  decreed 
more  than  in  another,  it  is  where  a  party 
agrees  to  surrender  a  given  estate  to  his 
landlord."  Croker  v.  Orpeu,  3  Jo.  &Lat. 
601. 

(w)  Pulteney  u.  Shelton,  5  Ves.  147, 
261,  n.  ;  Onslow  r.  ,  16  id.  173. 

(x)  Pulteney  v.  Shelton,  uhi  supra;  Lord 
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gravel  or  any  minerals  dug.  (y)  And  a  contract  to  leave  a  cer- 
tain amount  of  stock  upon  premises  leased  as  alum  works,  was 
specifically  enforced,  (z)  And  generally  it  may  be  said,  that 
where  a  lessee  covenants  that  the  demised  premises  shall  be 
used  in  a  particular  way  or  for  a  particular  purpose,  equity  will 
restrain  him  to  that  use  or  purpose,  (a) 

Equity  also  enforces  contracts  in  relation  to  personalty,  when 
the  effect  of-  the  breach  cannot  be  known  or  estimated  with 
any  exactness,  either  because  the  effect  will  show  itself  only 
after  along  time  or  for  any  other  reason,  (b)  As  where  a  con- 
tract was  made  for  the  sale  of  many  tons  of  iron,  to  be  paid  for 
by  instalments,  running  through  many  years,  and  it  was  im- 
possible to  say  what  the  profit  of  the  purchase  woiild  be.  (c) 
So,  if  a  ship-carpenter  should  bargain  for  the  sale  to  him  of  ship 
timber,  situated  with  peculiar  convenience  to  his  purposes,  (d) 

In  much  the  larger  number  of  cases  in  which  this  relief  is 
sought  in  equity,  the  sale,  conveyance,  or  transfer  of  something 
has  been  promised.  But  equity  will  also  enforce  promises  for 
mere  personal  acts,  especially  if  they  are  connected  with  a 
transfer  or  change  of  property  ;  as  a  promise  to  indorse  a  note 
which  has  been  transferred  ;  (e)  or  to  renew  a  lease ;  (/)  or  to 
charge  an  annuity  on  a  certain  estate ;  (g)  or  to  invest  money 
in  lands  for  the  purpose  of  a  particular  settlement;  (h)  Or 
contracts  made  with  a  third  party  for  the  benefit  of  slaves,  (hh) 

Gray  De  Wilton  u.  Saxon,  6  Ves.  106.   So  {d)  Lord  Hardwiche,   C,    Buxton  v. 

of  pasture-land.     Druryu.  Molins,id.328.  Lister,  3  Atk.  385. 

(y)  City  of  London  v.  Pugh,  3  Bro.  P.  (c)  See  Watkins  v.  Maule,  2   Jac.   & 

C.  374  ;  Tliomas  u.  Jones,  1  Yo.  &  Col.  Walk.  242. 

C.  C.  510.  (/)  Vi'l^  »"'«!  P-  526. 

(z)  Ward  v.  Buckingham,   cited   Nut-  (g)    Vide  ante,  p.    527  ;    Pritchard  v. 

brown  v.  Thornton,  10  Ves.  161.  Ovey,  1  Jac.  &  Walk.  396. 

(a)  Steward  v.  Winters,  4  Sandf.  Ch.  (A)  Kettleby  v.  Atwood,  1  Vem.  298, 

.'587.     So  with  one  who  came  in  under,  or  471 ;  Fothergill  v.  Fothergill,  1  Eq.  Cas. 

with  the  consent  of  the  lessee.     Howard  Ab.  222. 

V.  Ellis,  4  Sandf.  S.  Ct.  369.    And  see  (hli)  With  respect  to  contracts  for  the 

Kimpton  v.  Eye,  2  .Ves.  &  B.  349.     The  assignment    of   slaves,   see   WiUiams   v. 

breach  of  a  covenant  not  to  bum  the  de-  Howard,  3  Murph.   (N.  C.)  74;  per  Tay- 

mised  land  was  enjoined  ;  notwithstanding  lor,  C.  J.,  and  Henderson,  J.,  Alexander 

there  was  a  penalty  of  loZ.  per  aero,  pro-  v.  Ghiselin,  5  Gill,  138  (which  however 

videdinthelease,  which  the  defendant  was  was  an  agreement  for  an  assignment  of 

willing  to  pay.  French  v.  Macalo,  2  Dru.  negroes   by  way  of  security  for  a  debt). 

&  War.  269.  Bryan   v.   Robert,    1    Strobh.   Eq.   334 ; 

(6)  Buxton  w.  Lister,  3  Atk.  383 ;  Ad-  Sarter  u.   Gordon,  2    Hill   (S.  C.)  121. 

derley  v.  Dixon,  1  Sim.  &  St.  607.  (Compare  Young  v.  Burton,  1  McMull. 

(c)  Taylor  v.  Neville,  cited  3  Atk.  384.  Eq.    255) ;    Savery  v.   Spence   13  Ala. 

[527] 


533 


THE   LAW   OP   CONTRACTS. 


[PAET  II. 


An  agreement  to  insure  may  be  specifically  executed  in  equity ; 
and  the  bill  may  be  filed  after  a  loss  has  occurred,  (i) 

It  may  be  added  that  equity  gives  relief  when  a  contract  re- 
fers only  to  chattels,  if  circumstances  give  to  them  a  value  alto- 
gether beyond  their  price  or  money  worth  —  a  pretium  affec- 
tionis,' — which  the  plaintiff  may  rationally  ascribe  to  them  so 
far  as  he  is  concerned,  (j)  Or  where  personal  property  is  de- 
tained in  breach  of  trust,  (k)  And  where  a  dispute  relates  to 
many  articles,  and  for  some  the  plaintiff"  may  be  compensated 
in  damages,  and  for  others  not,  equity  will  enforce  specific  per- 
formance as  to  all.  (I)  Nor  is  it  a  ground  of  demurrer  to  a  bill, 
that  it  seeks  specific  performance  of  a  contract  which  relates  to 
personalty,  (in) 

It  makes  but  little  difference  in  the  jurisdiction  which  equity 
takes,  or  ii»the  relief  it  gives,  whether  the  promise  be  positive  or 
negative.  But  technically  speaking,  equity  decrees  specific  per- 
formance when  the  promise  is  positive,  and  injunction  when  it 
is  negative,  (w)     It  is  obvious  that  many  promises  may  be  in 


561 ;  Caldwell  v.  Myers,  Hardin,  Ky. 
551.  See  also.  Murphy  v.  Clark,  I  Sin. 
&  Marsh.  221 ;  Butler  c.  Hicks,  11  id. 
78 ;  Dudley  v.  Mallery,  4  Geori;.  52.  If  a 
master  for  consideration  receivetl,  agree 
with  a  third  person  to  manumit  his  slave, 
the  agreement  may  be  specifically  exe- 
cuted in  equity  upon  the  application  of 
such  third  person.  Thompson  v.  Wilmot, 
1  Bibb,  422  ;  though  not  upon  a  bill  filed 
by  the  slaye  himself.  Gatliff  v.  Eose,  8  B. 
Mon.  629,  Sec  Tom  r.  Daily,  4  Ham. 
(Ohio),  368 ;  Peters  v.  Van  Lear,  4  Gill, 
249. 

(i)  Perkins  v.  Washington  Ins.  Co.  4 
Cow.  645  ;  Lord  Dernnan,  C.  J.,  Mead  v. 
Davidson,  3  A.  &  E.  308  ;  Carpenter  v. 
Mutual  Ins.  Co.  4  Sandf.  Ch.  408.  And 
after  a  lass,  a  court  of  equity,  taking 
jurisdiction  for  the  purpose  of  giving  a 
.specific  performance  of  the  agreement  to 
insnre  is  not  bound  to  stop  by  decreeing 
the  execution  of  a  policy,  but  without  turn- 
ing the  plaintiff  over  to  an  action  at  law 
upon  it,  may  give  him  full  relief.  Tayloe 
V.  Merchants'  Fire  Ins.  Co.  9  How.  405. 

(./)  Pusey  V.  Puscy,  1  Vern.  273 ; 
Fells  V.  Eead,  3  Ves.  70 ;  Macclesfield  v. 
Davis,  3  Vcs.  &  B.  16  ;  Lowther  v.  Low- 
thcr,  13  Ves.  95. 
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{k)  Pooley  v.  Budd,  14  Beav.  34;  Mc- 
Gomn  r.  Eemington,  12  Penn.  56  ;  Cowles 
V.  Whitman,  10  Conn.  121 ;  Mechanics' 
Bank  of  Alexandria  v.  Seton,  1  Pet.  299, 
305. 

{t)  McGowin  V.  Remington,  12  Penn.  56. 

(m)  Carpenter  v.  Mutual  Safety  Ins. 
Co.  4  Sandf.  Ch.  408. 

{«)  There  are  cases  where  a  contract  to 
do  something  and  the  correlative  contract 
to  refrain  from  doing  some  inconsistent 
thing,  are  not  the  converse  of  one  another, 
and  where,  in  other  words,  the  perform- 
ance of  the  negative  part  of  the  agreement 
is  not  of  itself  the  performance  of  the 
positive  part.  In  such  a  case,  although 
the  nature  of  the  act  to  be  done  is  such 
that  a  specific  performance  of  it  cannot  be 
compelled,  the  court  may  still  do  what  it 
can  towards  compelling  men  to  the  fulfil- 
ment of  their  engagements,  by  enjoining 
the  party  from  violation  of  the  negative 
part  of  the  contract.  Eolfe  v.  Rolfe,  15 
Sim.  88.  The  court  will  not  indeed  use 
the  power  of  injunction  for  the  purpose  of 
indirectly  accomplishing  that  which  it  is 
unable  to  effect  by  the  direct  exercise  of 
its  jurisdiction  to  decree  specific  perform- 
ance ;  yet  where  there  is  contained  in  the 
contract  a  promise  to  refrain  from  doing 
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either  form  equally  valid  and  effective.  Thus  a  promise  already 
referred  to,  to  leave  manure  on  a  farm,  may  just  as  well  be  a 
promise  not  to  take  it  away ;  and  equity  would  relieve  in  one 
case  as  well  as  in  the  other.  A  covenant  in  restraint  of  trade, 
so  called,  that  is,  not  to  carry  on  a  certain  business  for  a  certain 
time  in  a'  certain  place,  will,  if  in  itself  just  and  reasonable,  be 
enforced  by  injunction,  (o)  so  will  a  covenant  not  to  build  on 
land  contiguous  to  the  plaintiff,  and  to  his  detriment,  (p)  or  not 
to  erect  or  use  dangerous  or  annoying  buildings  or  machinery 
near  him,  (q)  or  that  buildings  on  certain  land  shall  conform  in 
reasonable  particulars  with  those  on  the  land  of  the  promisee  ;  (r) 
or  that  trees  which  are  peculiarly  ornaroental  or  convenient  to 
the  plaintiff,  shall  not  be  cut  down  by  the  defendant  on  whose 
land  they  grow,  (s)  And  a  court  of  equity  has  jurisdiction  to 
grant  a  specific  performance  of  an  agreement  for  the  purchase 
of  a  copyright,  (t) 


some  parti(flilat''thing,  affording  therefore 
of  itself  a  proper  case  for  an  injunction, 
an  injunction  will  be  granted ;  and  all  the 
more  willingly  if  the  final  consequence 
will  probably  be  the  perfoimance  of  the 
whole  agreement,  including  as  well  those 
aiErmative  parts  which  from  their  nature 
cannot  be  directly  enforced  as  that  nega- 
tive promise  which  is  the  legitimate  ground 
for  the  injunction.  A  very  recent  and  in- 
structive case  of  this  kind  is  Lumley  r. 
Wagner,  1  De  G.  M.  &  G.  604,  13  Eng. 
L.  &  E.  252,  where  Mademoiselle  Wag- 
ner had  agreed  with  Mr.  Lumley  to  sing 
at  his  theatre  for  three  months,  and  during 
that  time  not  to  sing  elsewhere  ;  Lord  <S*. 
Leonards,  C.  (affirming  the  decision  of 
Parker,  V.  C.)  enjoined  her  from  violating 
the  negative  stipulation  not  to  sing  at  any 
other  theatre,  though  he  could  not  compel 
her  to  sing  at  the  plaintiff-'s  theatre.  The 
opinion,  of  the  Lord  Chancellor  contains 
an  elaborate  review  of  the  conflicting 
cases  upon  this  important  subject,  and  is 
worthy  of  particular  attention.  Lumley. 
V.  Wagner  was  recognized  in  Johnson  v. 
Shrewsbury  &  Birminghani  R.  Co.  3  De 
G.  M.  &  G.  927,  932.  Hamblin  v.  Dinne- 
ford,  2  Edw.  529  is  contra,  but  was  de- 
cided when  the  course  of  English  decision 
was  different  from  what  it  now  is.  Where 
the  injunction  prayed  is  only  ancillary  to 
the  enforcement  of  the  contract,  the  court 
will  not  grant  it  if  the  contract  is  not  one 
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which  is  capable  of  specific  execution. 
Baldwin  v.  Society  for  diffusing  Useful 
Knowledge,  9  Sim.  393  ;  Gurley  v  Hites- 
hue,  5  Gill,  217.  And  see  South  Wales 
Railway  Co.  u.  Wythcs,  31  Eng.  L.  & 
Eq.  226. 

(o)  Rolfe  V.  Rolfe,  15  Sim.  88 ;  Shad- 
wdl,  V.  C,  Kemble  v.  Kean,  6  Sim.  335 ;. 
Lord  St.  Leonards,  C,  1  De  G.  M.  & 
Gord.  631. 

(p)  Rankin  v.  Huskisson,  4  Sim.  13. 
See  Squire  v.  Campbell,  1  My.  &  Cr.  459  ; 
Roper  V.  Williams,  Turn.  &  Russ.  18. 

\q)  Ban'ow  v.  Richard,  8  Paige,  351.. 
An  injunction  was  granted  to  restrain 
church-wardens  from  ringing  a  bell  at  an 
early  hour  in  the  morning,  which  they  had 
agreed  with  the  plaintiff,  for  a  valuable 
consideration  to  refrain  from  doing.  Mar- 
tin V.  Nutkin,  2  P.  Wms.  266.  See  Sol- 
tau  V.  De  Held,  9  Eng.  L.  &  Eq.  104,  2 
Sim.  N.  S.  183. 

(r]  Franklyn  v.  Tuton,  5  Madd.  469, 
where  a  lessee  who  had  not  complied  with 
his  covenant  that  houses  erected  by  him 
on  the  demised  land  should  con'cspond  in 
elevation  with  the  adjoining  houses,  was 
required  to  alter  the  elevation  and  perform^ 
the  covenant. 

(s)  And  see  Briggs  v.  Earl  of  Oxford,  8 
Eng.  L.  &Eq.  194,  5DeG.  &S.  156,  and' 
S.  C.  on  appeal,  11  Eng.  L.  &  Eq.  265. 

(t)  Thombleson  v.  Black,  1  Jur.  198. 
Lord  Langdale,  M.  R.,  there  said,   that. 
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Before  leaving  contracts  for  personal  acts,  or  relating  to  chat- 
tels, it  may  not  be  useless  to  remark  that  the  Supreme  Court  of 
the  United  States  appears  to  be  less  disposed  than  the  courts 
of  England  to  regard  the  distinction  between  contracts  which 
relate  to  realty  and  those  which  refer  only  to  personalty,  (m) 
Indeed,  throughout  this  country  there  seems  to  be  a  strong 
tendency  to  subordinate  this  distinction  and  all  the  more  tech- 
nical rules  which  have  been  enunciated  in  reference  to  this  sub- 
ject to  the  general  question,  whether  the  plaintifT  is  in  justice 
and  equity  entitled  to  other  and  better  relief  than  the  law  can 
give  him.  (v)  In  those  of  our  States  in  which  an  equity  juris- 
diction was  slowly  and  reluctantly  admitted,  among  the  earliest 
instances  of  equity  power  given  to  the  courts  after  that  of  re- 
lieving in  mortgages,  was  that  of  specific  performance.  And 
frequently,  if  not  always,  it  is  "  the  specific  performance  of  any 
written  contract,"  without  reference  to  its  subject-matter. 


SECTION    IV. 

OF    CONTRACTS    RELATING   TO  THE    CONVEYANCE    OF    LAND. 

It  is  in  relation  to  contracts  for  the  sale  and  conveyance  of 
land  (w)  that  the  equity  relief  of  specific  performance  is  most 
freely  admitted,  most  frequently  practised,  and  most  distinctly 

wherever  a  copyright  formed  a  part  of  the  chase  of  land  ought  not  to  be  executed  in 

subject-matter  in  respect  of  which  relief  equity,  where  the  agreement  contemplates 

was  sought,  a  court  of  equity  had  juris-  another  remedy,  by  providing  that  upon 

diction  e«>en  though  other  matters  might  default  of  the  purchaser,  the  land  may  be 

be  mixed  up  with  it.     And  see  Simms  t;.  resold  at  his  risk  and  expense.     Bodine 

Manyat,  7  Eng.  L.  &  E.  330.  v.    Glading,   21    Penn.   50.      Sed  qucere. 

(«)  Ban-  V.   Lapsley,    1   Wheat.   151  ;  And  it  has  been   said   that  equity  will 

Mechanics'  Bank  of  Alexandria  v.  Seton,  generally  interfere  less  readily  in  behalf  of 

1  Pet.  299  ;  2  Story,  Eq.  Jur.  §  724.    See  a  vendor  than  of  a  vendee ;  because  the 

Clarke  v.  Flint,  22  Pick.  238,  per  Wilde,  J.  former  can  get  a  more  complete  remedy 

(v)  Among  other  cases  see  Phillips  v.  at  law  than  the  other.     Lord   Craiiwarth, 

Berger,  2  Barb.  S.  Ct,  608,  8  id.  527.  L.  J.,  Webb  ;;.  Direct  London  &  Ports- 

(w)  Lord  Redesckile  gave  an  admirable  mouth  Ry.   Co.   1  De  G.  M.  &  G.  528, 

and  very  authoritative  exposition  of  the  529.     But  compare  the  opinion  of  Knight 

general  principles  governing  the  interpo-  Bruce,  L.  J.,  in  the  same  case.     For  cer- 

sition  of  a  court  of  equity  to  enforce  con-  tain  contracts  concerning  the  use  of  land, 

tracts  for  the  conveyance  of  land,  in  his  liut  not  going  to  the  creation  or  transfer 

judgment  in  Lennon  i'.  Napper,  2  Sch.  &  of  an  estate  therein,  see  the  next  preceding ' 

Lef  684.     It  seems  to  have  been  held  in  section. 
a  recent  case,  that  a  contract  for  the  pur- 

[530.-] 


CH.  vni.] 


ON   SPECIFIC   PERFORMANCE. 


536 


defined,  (x)     Nor  does  equity  refuse  to  decree  respecting  land 
in  a  foreign  country,  provided  the   parties  are  resident  within 
their  jurisdiction,  and  there  is  nothing  which  must  prevent  the 
court  from  compelling  them  to  execute  their  agreement,  (y) 
The  first  question  which  presents  itself  in  reference  to  con- 


(x}  And  a  court  of  equity  will  some- 
times entertain  a  bill  the  object  of  which 
is  to  remove  an  obstacle  lying  in  the  way  of 
a  present  application  for  a  specific  per- 
formance of  a  contract  for  the  sale  of  land. 
Thus,  where  it  was  part  of  the  agreement 
that  the  price  should  be  ascertained  by  the 
valuation  of  certain  referees,  and  the  ven- 
dor refused  to  permit  them  to  come  upon 
the  land,  it  was  held,  that  the  vendor 
should  be  compelled  to  permit  the  valua- 
tion, and  that  when  the  valuation  was 
made,  the  vendee  might  file  a  supple- 
mental bill  for  a  specific  performance. 
Morse  v.  Merest,  6  Madd.  26,  a  case  which 
has  been  often  approved  ;  though  the  in- 
clination of  Lord  Eldon's  mind  was,  that 
a  vendor  should  not  be  compelled  to  exe- 
cute an  arbitration  bond  in  order  that  an 
award  might  be  made  according  to  agree- 
ment, fixing  the  price  of  land  purchased 
by  the  plaintiff,  inasmuch  as  it  was  uncer- 
tain whether,  after  all,  any  award  would 
ever  be  made.  Wilks  v.  Davis,  3  Mer. 
507.  But  the  court  will  not  undertake  to 
see  to  the  doing  of  a  preliminary  act,  the 
due  and  exact  performance  of  which  it  has 
not  the  power  to  control.  Therefore  it 
will  not  decree  specific  performance  of  an 
agreement  to  name  arbitrators  to  fix  the 
amount  of  the  purchase-money  of  land 
agreed  to  be  sold.  Agar  v.  Macklew,  2 
Sim.  &  St;  418  ;  Milnes  v.  Gery,  14  Ves. 
400;  Blundelli;.  Brettargh,  17  Ves.  232. 
See  Chcslyn  v.  Dalby,  2  Yo.  &  Coll.  Ex. 
170.  Yet  where  an  award  declaring  the 
price  has  been  actually  given,  a  court  of 
equity  will  enforce  compliance  with  it. 
"  That  a  bill,"  said  Lord  Eldon,  Wood  v. 
Griffith,  1  Swanst.  54,  "will  lie  for  the 
specific  performance  of  an  award  is  clear, 
because  the  award  supposes  an  agreement 
between  the  parties,  and  contains  no  more 
than  the  terms  of  that  agreement,  ascer- 
tained by  a  third  person ;  and  then  the  bill 
calls  only  for  a  specific  performance  of  an 
agreement  in  another  shape."  See  also, 
Bouck  V.  Wilber,  4  Johns.  Ch.  405  ;  Pen- 
niman  v.  Rodman,  13  Met.  382 ;  Jones  v. 
Boston  Mill  Corporation,  4  Pick.  507. 
And  after  an  agreement  to  sell  at  a  price 
to  be  fixed  by  arbitration,  has  been  exe- 


cuted to  the  extent  of  appointing  the  arbi- 
trators, it  is  not  competent  to  either  party 
at  his  pleasure  entirely  to  undo  what  has 
been  done  ;  for  a  revocation  of  the  author- 
ity of  the  appraisers  or  arbitrators,  though 
good  at  law,  may  be  bad  in  equity,  in 
which  case  the  arbitrators  may  go  on  in 
disregard  of  such  revocation,  and  a  court 
of  equity  will  respect  their  award,  and 
perhaps  enforce  it.  Lord  Eldon,  C,  Har- 
court  V.  Rarasbottom,  1  Jac.  &  Walk.  505, 
508;  Cooth  v.  Jackson,  6  Ves.  12,  41; 
Belchier  v.  Reynolds,  2  Keny.  &  Han.  Cas. 
Pt.  2.  87,  where  a  specific  performance  was 
decreed  according  to  a  valuation  made  af- 
ter the  death  of  the  ven  dor.  See  also.  Pope 
V.  Duncannon,  9  Sim.  177;  Cheslyn  v. 
Dalby,  2  Yo.  &  Coll.  Ex.  197  ;  Dimsdale 
V,  Robertson,  7  Jr.  Eq.  554,  2  Jo.  &  Lat. 
58.  If  an  award  appear  to  have  been 
made  upon  a  ground  which  is  not  sustain- 
able, or  if  the  arliitrators  have  misconduct- 
ed themselves  in  making  it,  specific  per- 
formance will  not  be  decreed.  Chichester 
V.  MTntire,  4  Bligh,  N.  S.  78.  See  Sugd. 
Law  of  Prop.  74,  (in  Law  Lib.  Vol.  65). 
(y)  Penn  v.  Lord  Baltimore,  1  Ves. 
Sen.  444 ;  Lord  Cranstown  v.  Johnston, 
3  Ves.  182.  Marshall,  C.  J.,  Massie  v. 
Watts,  6  Cranch,  158-61;  Watts  u. Waddle, 
6  Pet.  389  ;  Watkins  v.  Holman,  16  Pet. 
25  ;  White  v.  White,  7  Gill  &  Johns.  208 ; 
Stansbury  v.  Pringer,  11  id.  149.  Where 
the  defendant  was  the  infant  daughter  and 
heir  of  the  vendor,  domiciled  within  the 
jurisdiction  of  the  court,  though  the  land 
was  situated  in  another  State,  Walworth, 
C,  granted  a  decree  which  directed  a  con- 
veyance by  the  infant  when  she  an'ived  at 
proper  age  to  enable  her  to  transfer  the 
legal  title  according  to  the  law  of  the 
State  where  the  land  was  ;  and  authorized 
the  plaintiff  meanwhile  to  take  and  retain 
possession  of  the  land,  if  he  could  obtain 
possession  thereof  without  suit ;  and  a 
perpetual  injunction  was  granted,  restrain- 
ing the  defendant  from  disturbing  the 
complainant  in  such  possession,  or  from 
doing  any  act  whereby  the  title  should  be 
transferred  to  any  other  person,  or  in  any 
way  impaired  or  incumbered.  Sutphen 
a.  Fowler,  9  Paige,  280. 
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tracts  for  the  conveyance  of  land,  is  in  relation  to  the  title  ;  for 
defect  of  title  is  a  very  common  defence.  It  is  a  general  rule, 
that  any  party  who  objects  to  title,  and  asks  to  have  inquiry 
made  as  to  its  sufficiency,  may  have  that  inquiry,  (z)  unless  the 
court  can  see  that  the  objections  are  clearly  frivolous,  or  are 
intended  only  to  delay  and  embarrass  the  plaintifT.  (a)  Certainly 
no  court  would  compel  a  party  to  take  and  pay  for  an  estate  of 
which  only  a  substantially  imperfect  title  could  be  given,  (b)  It 
is,  however,  quite  impossible  to  say,  by  a  definite  rule  or  stand- 
ard, hoiu  good  a  title  must  be  to  satisfy  a  court  of  equity,  (c) 

On  the  one  hand,  no  reasonable  court  would  require  that  a 
title  should  be  so  technically  perfect  that  no  acute  conveyancer 
could  find  a  recondite  and  merely  formal  objection  upon  which 
the   possibility  of  a  doubt  might  rest,  (d)     In   one   sense,  this 


(z)  As  to  the  dihitinction  between  the 
case  where  the  apparent  defect  in  the  ven- 
dor's title  is  such  an  one  as  may  be  ex- 
pected to  be  removed  upon  a  reference 
consistently  with  the  equity  practice  ;  and 
that  ^vhcl■e  tlie  court  will  not  allow  the 
plaintiff  to  make  up  a  case  in  this  way, 
but  will  only  dismiss  his  bill  without  prq- 
udice  to  a  new  bill,  sec  Clay  v.  Rutford, 
19  Eng.  Law  &  Eq.  350,  (V.  C.) 

(rt)  The  rig'ht  of  the  purchaser, in  a  suit 
a},'ainst  him  for  specific  performance,  to 
have  the  vendor's  title  proved,  may  be 
waived  Ijy  ai  ts  in  jiais.  As  to  what  acts 
will  be  sufficient  evidence  of  a  wai\  cr, 
see  Simpson  v.  Sadd,  31  Eng.  Law  &Eq. 
385  ;  Fleetwood  v.  Green,  15  Ves.  594. 
But  it  has  been  held  that  a  vendor  cannot 
have  the  benefit  of  such  waiver,  unless  the 
fact  of  waiver  is  expressly  put  in  is.^ue  in 
the  bill ;  it  is  not  sufficient  that  facts  are 
stated  upon  the  bill  amoimting- to  evidence 
of  waiver,  but  tlie  fact  of  Avaivcr  must  be 
directly  alleged.  Clive  v.  Beaumont,  1 
De  G.  &  S.  397  ;  Gaston  i\  Frankum,  2 
id.  561.  If  a  purchaser  apply  for  specific 
performance,  and  in  his  bill  insist  that  the 
def^indant  cannot  make  a  good  title,  the 
court  cannot  pass  upon  the  title  ;  for  the 
plaintirt',  by  his  own  allegation  of  the  de- 
fendant's want  of  title,  shows  that  there 
cannot  lie  that  decree  of  specific  perform- 
ance which  he  seeks.  Nieloson  v.  Words- 
worth, 2  Swanst.  365.  "When  on  a  bill 
by  "■  vendee  for  specific  performance,  it 
appears  that  the  defendant  cannot  make  a 
good  title,  there  is  no  further  question  in 
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the  cause  than  who  is  to  pay  the  costs." 
Lord  Eldoii,  2  Swanst.  369.  As  to  the 
costs  of  an  issue  ordered  at  the  instance  of 
the  purchaser,  and  finally  decided  in  favor 
of  the  vendor,  see  Grove  ?>.  Bastard,  1 
De  G.  M.  &  G.  69. 

(b)  Blatchford  v.  Kirkpatrick,  6  Beav. 
232.  Even  after  the  defendant  has  waived 
an  inquiry  into  the  title,  if  it  come  out 
collaterally  that  it  is  imperfect,  the  court 
will  not  compel  him  to  accept  it.  Warren 
r.  Eichanlson,  Yoiingc,  1.  And  see  Dev- 
erell  c.  Bolton,  18  ^\■s.  514,  where  Lord 
Eldoii  held,  that  an  appiuval  of  the  title 
liy  counsel  of  the  veniUe,  upon  an  abstract 
being  laid  before  him,  could  not  be  taken 
as  a  conclusive  waiver  of  reasonable  ob- 
jections to  the  title.  But  if  the  vendor 
stiiinlatc  ex]iressly  to  convey  only  such 
title  as  he  has,  the  vcnilcc  cannot  take  the 
ohjectiuii  that  it  is  defective.  Ereme  v. 
Wright,  4  j\Iadd.  364.  And  see  Ten 
Brocck  f.  Livingston,  1  Johns.  Ch.  357; 
Winne  !•.  lieyni.ids,  6  I'aigc,  4U7  ;  McKay 
V.  Carrington,  1  JlcLcan,  50. 

(c)  But  the  vendor  must  show  a  1ith, 
not  a  fumidid  for  title  ;  and  this  whether 
the  interest  contracted  for  be  freehold  or 
leasehold.  Fildes  ;■.  Hooker,  2  Mer.  424 ; 
Purvis  v.  liayer,  9  Price,  488,  where  the 
point  was  first  settled,  that  the  vendor  of  a 
leasehold  estate  must  show  the  title  of  his 
lessor.  And  see  Cevcrell  u.  Bolton,  18 
Ves.  505. 

{d)  That  the  land  is  subject  to  a  reser- 
vation of  mines  and  minerals  and  water 
privileges,  none  of  which,  in  point  of  fact, 
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would  be  an  imperfection.  But  it  would  not  be  such  an  im- 
perfection as  should  induce  a  court  to  refuse  a  decree  for  per- 
formance. On  the  other  hand,  if  the  character  of  the  title  were 
doubtful,  and  the  court  were  able  to  come  to  the  conclusion 
that,  on  the  whole,  a  title  could  be  made  that  would  not  proba- 
bly be  overthrown,  this  would  not  be  good  title  enough  ;  for  the 
court  would  have  no  right  to  say  that  their  conclusion,  or  their 
opinion,  would  bind  the  whole  world,  and  prevent  all  assault 
upon  the  title,  (e) 

We  know  not  what  better  we  can  say,  than  that  every  pur- 
chaser of  land  has  a  right  to  demand  a  title  which  shall  put  him 
in  all  reasonable  security,  and  which  shall  protect  him  from 
anxiety,  lest  annoying,  if  not  successful  suits  be  brought  against 
him,  and  possibly  take  from  him  or  his  representatives  land 
upon  which  money  was  invested.'  He  should  have  a  title  which 
shall  enable  him  not  only  to  hold  his  land,  but  to  hold  it  in 
peace ;  and  if  he  wishes  to  sell  it,  to  be  reasonably  sure  that  no 
flaw  or  doubt  will  come  up  to  disturb  its  marketable  value.  (/) 

In  a  late  case  it  is  intimated  that  the  adverse  opinions  of 
conveyancers  and  lawyers  will  not  alone  suffice  to  make  a 
title  deficient  in  the  view  of  the  court,  (g)  And  this  must  cer- 
tainly be  true  to  the  letter.  For  there  can  be  nothing  to  pre- 
vent the  court  from  going  behind  such  opinions  and  examining 


the  land  contains,  has  been  held  to  consti-  Waddingham,  1 7  Eng.  Law  &  Eq.   534, 

tute  no  valid  ground  of  objection  to  the  10  Hare,  1.    See  also.  Freer  v.  Hesse,  21 

title.     Winne  v.  Reynolds,  6  Paige,  407.  Eng.  Law  &  Eq.  82,  17  Jur.   703;  Col- 

(e)  And  that  may  be  a  good  title  at  lard  v.  Sampson,  21  Eng.  Law  &  Eq.  352. 

law,  which  a  court  of  equity  will  not  ex-  And  upon  this  subject,  (which  is  much  too 

ercise  its  discretionary  power  to  force  upon  extensive  to  be  here  treated  of  in  detail,) 

a  reluctant  purchaser.     Lord   Truro,  C,  the  3d  section  [on  Doubtful  Titles],  and  the 

Grove  v.  Bastard,   1  De  G.  M.  &  G.  75.  4th  section   [containing  Examples  of  Bad, 

And  Lord  Cottenham,  when  the  same  case  Good,  and  Doubtful  Titles  in  Equity],  of  1 

was  before  him,  made  some  observations  Sugd.  Vend.  &Purch.  c.  10,  Am.  ed.  1851, 

upon  the  delicate   and   responsible  duty  may  be  consulted  with  advantage.     See 

thrown  upon  the  court,  when  it  is  required  also,    Owings  v.  Baldwin,   8   Gill,  337  ; 

to  decide,   as   between  vendor   and   pur-  Vancouver  i;.  Bliss,  11  Ves.  458 ;  Garnett 

chaser,  a  question  of  title  which  it  cannot  v.  Macon,  2  Brock.  244.     An  unfavorable 

conclude  as  against  the  party  from  whom  decision   in   the  inferior  court,   does  not 

the  adverse  claim  may  be  expected.     2  render  the  title  doubtful ;  and,  on  appeal, 

Phill.  621.     Compare  Vancouver  u.  Bliss,  the  judge  of  the  Superior  Court  is  still 

11  Ves.  465.  boundto  exercise  his  own  discretion,  and 

(/)  The  principles  upon  which  a  court  decide  according   to  his  own  judgment, 

of  equity  determines   whether   a  title  is  Sheppard  v.  Doolan,  3  Dru.  &  War.  8. 

such  as  a  purchaser  must  be  required  to  (g)  Dalzell  v.  Crawford,  1  Pars.  Eq. 

take,  were  much  considered  in  Pyrke  v.  57. 
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into  the  grounds  of  them.  And  of  course  if  they  are  found  to 
be  dishonest  or  merely  frivolous,  the  court  would  disregard 
them.  But  this,  although  a  possible,  is  hardly  a  supposable 
case.  And  it  must  be  true  always,  that  the  deliberate,  ad- 
verse opinion  of  one  or  more  persons  known  to  be  largely  em- 
ployed in  the  investigation  of  titles,  and  believed  to  have  com- 
petent skill  and  knowledge,  must  be  regarded  as  going  very  far 
indeed  against  a  title,  because  if  it  did  nothing  else,  it  could 
hardly  fail  to  lessen  the  marketable  value  of  the  laiad.  (A) 

Sometimes  an  objection  to  title  may  be  a  valid  one,  but 
capable  of  ready  and  entire  removal ;  as  a  charge  or  incum- 
brance which  can  be  paid  off  and  which  the  plaintiff  is  ready  to 
pay  off;  or  releases  or  grants  are  wanted  from  persons  who 
are  ready  to  give  (hem  if  required  to  complete  a  title.  In  such 
cases  it  would  seem  inconsistent  with  the  purpose  and  character 
of  a  court  of  equity  to  refuse  a  decree  of  performance,  if  the 
vendor  is  able  to  make  a  good  title  at  any  time  before  the  de- 
.cree  is  pronounced,  (i)     We  do  not  say  that  it  should  be  enough 


(A)  We  sav  this,  although  Lord  Eldon, 
"m  UciL'hra  V.  'Wood,  1  Jac.  &  Walk.  422, 
rdfclnncl  that  the  doubts  of  conveyancers, 
whether  the  title  was  good  or  not,  amount- 
ed to  nothing  unless  tlie  court  liy  its  own 
observation  perceived  in  tiie  alistract  of 
tlie  title  a  rea--(inalile  ground  for  refusing 
to  compel  a  purchaser  to  take  it.  Mile 
sttpi'd,  note,  (/). 

(/)  Upon  a  bill  filed  by  a  vendor  it  is 
geru  rally  sufficient  if  he  can  sh()\v  a  good 
title  ;it  the  hearing,  although  he  had  not 
a  gooil  title  at  the  time  of  the  contract ; 
for  if  the  defendant  \v  ished  to  take  ad- 
vant.ige  of  the  want  of  title,  he  should 
have  received  the  contract  on  that  ground 
while  the  defect  exiited.  Ilo^iiart  v. 
Scott,!  Rii.ss.  &  JIv.  29.3;  2  Dan.  Cli. 
Pr.  (Boston,  184C),"ll95;  Salisbury  v. 
Hatcher,  2  Yo.  &  Col.  C.  C.  54.  The 
plaintiff  lua}'  make  a  good  title  if  he  can, 
when  the  cause  comes  on  upon  fintlier  di- 
rections, though  he  eoidd  not  do  so  when 
the  title  was  examined  previously  liy  the 
mastei- ;  in  such  case,  however,  the  de- 
fendant may  bo  relie\ed  from  costs.  Pa- 
ton  (I.  Rogers,  6  Madd.  256.  See  2  Dan. 
Ch.  Pr.  1196,  (Boston,  1846).  But  Lord 
Eldon,  in  Ler  linicre  .'.  Bra.sicr,  2  Jac.  & 
W.  289,  said  that  he  would  not  extend 
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the  rule  which  the  court  had  adopted,  of 
compelling  a  purchaser  to  take  the  estate 
when'  a  title  was  not  made  till  after  the 
contract  to  any  case  to  which  it  had  not 
alreaily  been  applied;  and  tliat  the  rule 
had  in  many  eases  been  productive  of 
great  hardship.  And  in  that  case  the 
purchaser  of  real  estate  sold  under  a  de- 
cree was  discliarged  from  his  purchase  for 
an  error  in  the  decree,  although  the  par- 
ties were  proceeding  to  rectify  it.  See 
also,  Coster  u.  Tumor,  1  Kuss.  &  My. 
311  ;  AVright  v.  Howard,  1  Sim.  &  St. 
190,  205.  And  whether  it  is  sufficient 
th.it  the  plaintiff  can  perform  his  part  at 
the  tiinc  of  the  decree,  depends  upon  the 
circumstances  of  the  particular  case,  and 
espeiially  u|)on  the  question  whether  if  he 
could  not  have  performed  the  contract 
originally,  there  has  since  been  such  a 
change  of  circumstances  as  renders  it 
ine{|nitable  for  him  to  insist  now  upon  a 
specific  performance.  Murshall,  C.  J., 
Garnett  v.  Macon,  2  Brock.  212.  While 
it  is  competent  to  the  plaintiff  to  perfect 
his  title  in  the  progress  of  the  cause,  his 
riglit  to  force  upon  the  defendant  a  new 
title  acquired  since  the  filing  of  the  bill 
only  exists  under  certain  limitations; 
with  respect  to  wliich  it  is  held  he  may 
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if  the  plaintiff  can  make  it  certain  before  a  decree  is  made  that 
the  title  will  be  made  good  afterwards ;  for  although  he  might 
in  such  a  case  ask  for  reasonable  delay  of  the  decree  that  he 
may  have  the  desired  opportunity  to  complete  the  tit#e,  this  is 
as  much  as  he  should  have,  (j) 

It  is  for  the  buyer  to  object  to  the  sufficiency  of  title.  The 
seller  cannot  object  unless  the  buyer  demands  warranty;  for  if 
the  buyer  is  willing  to  take  the  land  with  the  best  title  he  can 
get,  and  with  it  the- risk  of  ouster,  he  should  have  it.  (k)  So  if 
the  seller  can  make  good  title  to  a  part  of  the  land,  and  to  that 
only,  the  buyer  may  insist  upon  having  that  part,  unless  the 
seller  is  in  no  fault  whatever,  and  would  be  materially  injured 
by  a  severance  of  the  land.  (/) 


rely  upon  a  title  acquired  in  point  of 
form  after  the  bill  is  filed,  provided  that 
title  is  consistent  with  liis  original  rights 
and  is  one  which  can  operate  by  relation 
back.  Doyle  v.  Callow,  12  Jr.  Eq.  241, 
244. 

(j)  If  the  vendor  was  in  the  fir,-:t 'in- 
stance guilty  of  an  unfair  concealment  of 
tlie  defect,  a  subsequent  removal  of  it  will 
not  entitle  him  to  relief.  Dalby  v.PuUen, 
1  Russ.  &  My.  296.  It  has  been  held 
that  after  an  agreement  for  the  sale  of 
land  has  been  performed  by  the  execution 
of  a  conveyance  by  the  vendor,  who  at  the 
time  had  no  title  or  right  to  convey,  such 
vendoK  cannot,  upon  afterwards  obtaining 
the  title,  insist  on  the  vendee's  acceptance 
of  a  new  conveyance  ;  nor  will  the  court 
enjoin  the  vendee  from  prosecuting  an  ac- 
tion upon  the  covenants  in  the  original 
deed  instituted  before  the  vendor's  acqui- 
sition and  tender  of  a  good  title.  Tucker 
'  V.  Clarke,  2  Sandf  Ch.  96.  And  see  Da- 
vis V.  Svraonds,  1  Cox,  C.  C.  403. 

(jfc)  Milligan  v.  Cooke,  16  Ves.  1  ;  Mes- 
taer  v.  GillcSpie,  H  id.  640;  Jones  o. 
Belt,  2  Gill,  106.  Where  a  vendor  being 
defendant  in  the  suit,  excepted  to  a  report 
of  the  mtaster  finding  in  favor  of  his  title, 
the  exception  was  overruled  by  Sir  John 
Homilly,  M.  E.,  who  declared  it  to  be 
without  precedent,  and  wrong  in  substance 
as  well  as  form.  Bradley  v.  Munton,  21 
Eng.  L.  &  Eq.  555,  15  Beav.  460. 

(I)  Western  v.  EusscU,  3  Ves.  &  B. 
192;  Hill  V.  Buckley,  17,  Ves.  394;  Ja^ 
cobs  V.  Locke,  2  Ired.  Eq.  286.  In  a 
case  where  it  was  contended  that  .an  in- 


tended lessee  could  not  have  a  specific 
performance  of  the  agreement  to  lease,  on 
the  ground  that  the  intended  les>or  had 
not  such  an  interest  in  the  whole  property 
as  would  have  enabled  him  on  his  part  to 
have  obtained  a  specific  execution  of  the 
contract,  and  that  therefore  there  was  a 
want  ofmiiliialili/,  it  was  answered  ;  "  The 
doctrine  of  tliis  court,  which  is  commonly 
expressed  by  saying,  '  contracts  must  be 
mutual,'  has  no  application  to  a  case  like 
this.  A  vendor  cannot  make  a  purchaser 
take  an  estate  with  a  bad  title ;  but  the 
purchaser  may  compel  the  vendor  to  give 
him  the  estate  with  such  title  as  lie  has." 
Sutlierland  v.  Briggs,  1  Hare,  34,  per 
Wigram,  V.  C.  Where  one  of  two  ten- 
ants in  common  in  fee  of  a  colliery,  con- 
tracted witli  the  plaintiff  for  a  lease  of  the 
entirety,  the  court  refused  to  compel  him 
to  execute  a  lease  of  his  moiety  only. 
Price  V.  Griffith,  1  De  G.  M.  &  G.  80, 
8  Eng.  L.  &  E.  72.  "  Cases  may  be 
conceived,"  said  Kiiirjlit  Bruce,  L.  J.,  in 
that  case  (Id.  84),  "  where  a.  person  who 
has  contracted  to  convey  more  than  it  is 
in  his  power  to  convey,  ought  to  be  decreed 
to  convey  what  he  can,  either  with  or 
without  compensation  to  the  vendee  for 
such  part  of  the  subject-matter  of  the  con- 
tract as  the  vendor  is  unable  to  convey. 
But  a  lease  of  an  undivided  moietv  of  a 
colliery  is  a  very  different  thing  from  a 
lease  of  a  whole  colliery ;  and  in  this  case 
there  is  no  evidence  of  improper  conduct 
or  misrepresentation  or  of  the  defendant 
Griffith  having  held  himself  out  as  capa- 
ble of  contracting  for  the  whole,  or,  in 
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A  somewhat  different  question  arises,  or  if  it  be  the  same  it 
has  a  different  aspect,  when  the  parties  have  themselves  agreed 
upon  a  time  at  which  the  title  must  "be  good,  and  shown  to  be 
so,  and  l»ave  made  this  time  a  part  of  the  contract,  (to)  If  that 
time  has  elapsed,  there  can  be  no  specific  performance  of  the 
contract;  («)  and  if  the  plaintiff  asks  for  further  time,  and  also 
for  a  purchase  after  this  further  time,  he  may  be  said  to  ask 
that  the  court  should  make  a  new  bargain  and  not  to  seek  the 
enforcement  of  the  bargain  he  had  made  for  himself.  There 
may  be  given  in  answer  to  this  the  rule  in  equity  that  "  time  is 
not  of  the  essence  of  a  contract ; "  (o)  but  we  think  it  would  be 
wiser  and  safer  to  express  what  is  really  meant  by  this  rule,  by 
saying  that  time  is  not  necessarilt/  of  the  essence  of  a  contract. 
It  certainly  may  be  made  so  by  the  parties  themselves,  or  by 
the  circumstances  of  the  case,  although  the  parties  say  nothing 
about  it.  (p)     Thus  if  a  delay  is  asked  by  either  party  and  the 


fact,  any  other  circumstance  constituting 
a  ground  for  a  decree  as  to  one  undivided 
share  alone." 

(m)  Time  has  been  held  to  be  of  the 
essence  of  the  contract,  upon  tlic  construc- 
tion of  the  agreement,  in  Seaton  r.  Mapp, 
2  Coll.  556,  (see  Drysdale  v.  Mace,  27 
Eng.  L.  &  Eq.  195)  ;  rayne  v.  Banner,  7 
Jun  1051  ;   Wells  r.  Smith,  7  Paige,  22. 

(n)  Lord  Eldon,  C.,  Boehm  v.  Wood,  1 
Jac.  &  Walk.  420  ;  Alley  v.  Deschamps, 
1.3  Vcs.  225.  But  even  where  time  is  of 
the  essence  of  the  contract,  the  defendant 
cannot  take  advantage  of  a  delay  of  which 
his  own  misconduct  was  the  cause.  Morse 
V.  Merest,  6  Madd.  26  ;  Taylor  v.  Long- 
worth,  14  Pet.  172;  Pritcha'rd  c.  Ovey,  1 
Jac.  &  Walk.  396.  And  a  stipulation 
making  a  failure  to  pay  purchase-money 
at  the  time  agreed,  a  breach  of  the  con- 
tract and  a  ground  for  its  rescissi{ni,  may 
lie  waived  by  an  acceptance  of  the  money 
subsequently.  Hunter  r.  Daniel,  4  Hare, 
420.  Or  by  other  acts  of  waiver.  Reed's 
Heirs  /.  Cliambers,  6  Gill  &  Johns. 
490. 

(o)  But  the  party  who  seeks  to  avail 
himself  of  this  maxim,  must  have  an 
ei|uity  which  warrants  bis  invoking  it.  A 
purchaser  whose  default  has  not  been  bona 
fde,  has  no  equity  to  support  an  applica- 
tion for  specilic  performance  ;  and  if  it 
appear  that  he  bought  speculatively,  with- 
out knowing  and  without  having  probable 
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grounds  for  believing  that  he  should  be 
prepared  with  money  to  pay  the  price  at 
the  stipulated  time,  even  a  comparatively 
short  delay  may  deprive  him  of  the  assist- 
ance of  a  court  of  equity.  Gee  v.  Pearse, 
2  De  G.  &  S.  325.  And  see  Alley  o. 
Uesthamps,  13  Ves.  228. 

(p)  A  chiinge  of  circumstances  subse- 
quent to  the  making  of  the  contract,  may 
render  a  prompt  fulfilment  of  it  on  the 
plaintiflf''s  part  a  necessary  condition  to 
his  right  to  relief  The  doctrine  of  equity 
is  thus  stated  by  Chief  Justice  Marshall : 
"  The  rule  that  time  is  not  of  tiie  essence 
of  a  contract  has  certainly  been  recognized 
in  courts  of  equity ;  and  there  can  be  no 
doubt  tliat  a  failure  on  the  part  of  a  pur- 
I  baser  or  vendor  to  petform  his  contract 
on  the  stipulated  day,  does  not  of  itself 
deprive  him  of  his  right  to  demand  a 
specific  performance  at  a  subsequent  day, 
when  he  shall  be  able  to  comply  with  his 
part  of  tlie  engagement.  It  may  be  in  the 
power  of  the  court  to  direct  compensation 
for  the  breach  of  contract  in  point  of  time, 
and  in  such  case  the  object  of  the  parties 
is  effectuated  by  carrying  it  into  execu- 
tion. But  the  rule  is  not  universal.  Cir- 
cumstances may  be  so  changed,  that  the 
object  of  the  parties  can  be  no  longer  ac- 
complished, that  he  who  is  injured  by  the 
failure  of  the  other  contracting  party  can- 
not be  placed  in  the  situation  in  which  he 
would  have  stood  had  the  contract  been 
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court  give  it,  they  never  give  an  unlimited  period,  but  name  a 
day  of  reasonable  distance  and  refuse  to  go  further,  (q)  This 
rule  is  invoked  in  a  great  variety  of  cases,  and  is  applied  in 
many  of  them.  And  language  is  sometimes  used  in  respect  to 
it,  possibly  a  use  is  sometimes  made  of  it,  which  is  not  easily 
reconciled  with  the  just  duties  and  powers  of  equity.  We  can- 
not doubt  that  the  rule  must  needs  be  substantially  this.  The 
court  will  always  inquire  into  the  time  when  a  thing  is  to  be 
done,  as  they  will  into  any  other  part  of  the  contract.  If  the 
thing  to  be  done — whether  a  conveyance  of  land  or  any  thing 
else  —  can  be  as  well  done  at  a  later  time  as  an  earlier,  or  the 
reverse,  and  certainly  without  detriment  to  the  party  called 
upon  to  do  the  thing,  then  time  is  not  in  fact  of  the  essence  of 
the  contract,  and  will  be  regarded  by  the  court,  or  rather  disre- 
garded, accordingly,  provided  the  parties  have  not  themselves 
expressly  agreed  that  the  time  shall  be  treated  as  essential,  or 
made  it  so  by  their  conduct.  But  if  it  seems  that  the  whole 
value,  or  a  material  part  of  the  value  of  the  transaction  to  the 
defendant,  depends  upon  its  being  done  at  a  certain  time  and 
no  other,  or  that  the  substitution  of  any  other  will  subject  him 
in  any  way  to  loss  or  material  inconvenience,  then  time  is  cer- 
tainly of  the  essence  of  the  contract  so  far  as  he  is  concerned, 
and  the  court  will   so  regard  it.  (r)     And  in  deciding  the  ques- 


performed.     Under  such  circumstances  it  Sugd.  V.  &  P.  eh.  5,  §  3,  pi.  34,  states  the 

would  be  iniquitous  to  decree  a  specific  rule  more  nan'owly.     As  to  what  is  rea- 

performanco,  and  a  court  of  equity  will  sonahle  notice,  see  Parkin  v.  Thorold,  13 

leave  the  parties  to  their  remedy  at  law."  Eng.  L,  &  Eq.  419,  per  liomillij,  M.  K. 

Brashier  v.  Gratz,  6  Wheat.  533.  In  Dominick  v.  Michsicl,  4  Sandf.  S.  Ct. 

(o)  Although  time  was  not  originally  of  426,  a  right  is  asserted  for  either  party  to 

the  essence  of  the  contract,  yet  after  con-  make  the  time   essential  by  a  mere  de- 

siderable  and  improper  delay  on  one  side,  mand   of  performance   at   the  stipulated 

the  other  party  has  a  right  to  fix  a  reason-  day. 

able  time  within  which  the  contract  is  to  be  (r)  Brashier   o.    Gratz,  6  Wheat.  528, 

completed  ;  that  time  will  then  be  consid-  533  ;  Garnett  v.  Macon,  2  Brock.  246,  6 

ered  as  liaving  become  of  the  essence  of  Call,  308.     Where  the  subject-matter  was 

the  contract ;   and  in  case  the   party   to  the  possessionj  trade,  and  good-will  of  a 

whom  notice  has  so  been  given,  fails  to  do  public-house,  and  the  furniture  and  stock 

what  ig  proper  on  his  part,   within  the  of  liquors  therein,  time  was  held  to  be  of 

time  so  fixed,  a  court  of  equity  will  not  the  essence  of  the  contract.     Coslake  v. 

afterwards  interfere  in  his  favor  to  compel  Till,  1  Russ.  376.     And  such  is  the  gen- 

the    execution    of   the    contract.      Lord  eral  rule  where  the  property  which  is  the 

Langdak,  M.  E.,  King  v.  Wilson,  6  Beav.  subject  of  the  contract  is  connected  with 

126 ;  Turner,  L.  J.,  Roberts  v.  Berry,  3  trade.     Walker  v.  Jeffreys,  1  Hare,  348. 

De  G.  M.  &  Gord.  292  ;  Walker  u.  Jcf-  It  seems  where  land  is  purchased  as  an 

freys    1  Hare,  348 ;  Lord  St.  Leonards,  1  article  of  commerce,  with  a  view  to  be 
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tion  whether  time  be  of  the  essence  of  the  contract  or  not,  a 
court  of  equity  could  hardly  fail  to  consider  that  the  express 
agreement  of  the  parties  themselves  upon  a  certain  time,  is 
strong  though  not  conclusive  evidence  that  it  belonged  to  the 
essence  of  the  contract,  (s) 


sold  again,  the  purchaser  has  a  riglit  to  in- 
sist thiit  a  conveyance,  at  the  sti]julated 
time,  is  essential.  McKay  v.  Caii'ington, 
1  McLean,  59.  In  the  sale  of  a  reversion, 
time  is  of  the  essence  of  the  contract. 
Newman  o.  Rogers,  4  Bro.  Ch.  391  ;  Spur- 
rier V.  Hancock,  4  Ves.  667.  AVljcrc  an 
incoming  tenant  agreed  to  procure  a  cer- 
tain person  to  be  his  surety  for  the  rent 
by  a  stipulated  day,  tlie  time  was  held  to 
be  of  the  essence  of  the  contract.  Mitch- 
ell V.  Wilson,  4  Edw.  Ch.  697. 

(s)  Where  a  vendor  who  had  neglected 
to  furnisli  an  abstract  of  title  at  tlie  day 
stipulated,  sought  to  enforce  the  specific 
performance  of  the  contract,  contending 
that  time  was  not  of  the  essence  of  the 
contract,  Lord  Cnitiu-urlli,  V.  C,  before 
whom  the'  bill  was  filed,  denied  tliat  the 
words  of  a  contract  could  have  any  differ- 
ent meaning  in  a  court  of  equity  from 
that  wliich  they  bore  in  a  court  of  law ;  or 
that  a  court  of  equity  will  ever,  if  there 
ai'e  no  other  circumstances  in  the  case, 
disregard  the  plain  letter  of  the  contract, 
and  compel  tlie  vendee  to  take  a  title  on 
a  day  different  from  that  on  which  he  has 
contracted  to  take  it.  "  When,  therefore," 
said  his  lordship,  "  a  contract  has  been 
entered  into,  by  whicli  a  court  of  law  ilc- 
cidcs  tliat  the  purchaser  is  not  bound  un- 
less a  title  be  made  before  a  given  day,  if 
a  court  of  equity  gives  relief,  it  must  lie, 
not  on  tlie  ground  that  it  puts,  on  tlie 
words  of  the  contract,  a  construction  dif- 
ferent from  tliat  put  on  it  at  law,  but  be- 
cause there  are  grounds,  collateral  to  the 
contract,  on  which  it  can  found  a  jurisdic- 
tion warranting  its  interference.  What 
tlien  are  those'  grounds  ?  I  answer,  the  con- 
duct of  the  contracting  parties.  Though 
the  terms  of  the  agreement  stipulate  for 
the  com])letion  of  the  |)\n'cliasc  on  a  given 
day ;  yet,  if  the  parlies  have  dealt  together 
on  the  footing  that  the  contract  slioidd  be 
construed  as  a  contract  to  complete  in  a 
rcasonal)le  time,  this  court  acts  on  that  as 
the  real  contract  to  be  enforced.  There 
is',  no  doubt,  sonre  difficulty  in  reconciling 
this,  which  is  certainly  the  doctrine  of  the 
court,  with  the  statute  of  frauds.  A 
contract  to  purchase  if  a  title  is  made  on 
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a  given  day,  is  not  the  same  contract  as  a 
contract  to  purchase  if  a  title  is  made  in  a 
reasonable  time ;  and  so,  to  admit  par- 
ties, by  agreement,  not  in  writing  (and 
conduct  is  but  evidence  of  agreement),  to 
substitute  the  latter  for  the  former  con- 
tract, is,  in  truth,  to  give  effect  to  a  con- 
tract relating  to  lands  not  reduced  into 
writing  and  signed  by  the  party  to  be 
charged ;  and  this  cannot  be  done  consist- 
ently with  the  statute  of  frauds,  as  was 
decided  by  the  Court  of  Common  Pleas, 
in  StowcU  r.  Robinson,  3  Bing.  N.  C. 
928.  Perhaps  this  court  has  acted  on  the 
ground  that  it  would  be  a  fraud  in  a  pur- 
chaser, after  dealing  with  a  vendor  on  the 
footing  that  he  did  not  consider  the  time 
fixed  as  material,  to  turn  round  and  insist 
on  the  strict  terms  of  the  written  contract; 
or  it  may  be  that  the  court  has,  from  the  con- 
duct of  the  parties,  felt  itself  warranted  in 
inferring  that  the  day  named  was  intended 
only  as  a  security  for  performance  in  a  rea- 
sonable time ;  and  so,  has  dealt  with  it  as  in 
the  nature  of  a  penalty.  Be  this,  however, 
as  it  may,  whateve]-be  the  foundation  of  the 
doctrine  of  the  court,  there  is  no  doubt  of 
its  existence  ;  that  is,  though  the  contract, 
according  to  its  terms,  is  that  tlie  purchase 
shall  be  completed  on  a  given  day,  and  is 
so  framed  that,  if  not  completed  on  that 
day,  tlie  purchaser  is,  at  law,  entitled  to 
recover  back  his  deposit;  Act,  if  the  par- 
ties deal  together  on  the  footing  of  having 
disregarded  the  appointed  day,  as  having, 
according  to  the  ordinary  language  used, 
agreed  to  treat  time  as  not  being  of  the 
essence  of  the  contract,  then  this  court  will 
give  relief,  although  the  day  for  comple- 
tion may  have  passed.  But  this  relief  is, 
as  I  have  already  stated,  given  solely  on 
the  ground  of  such  dealing  of  the  parties." 
Parkin  v.  Thorold,  2  Sim.  N.  S.  7,  8  ;  11 
Eng.  L.  &  Ya{.  275.  "  Whether  the  facts 
have  in  all  cases,"  added  Lord  C'ranworth, 
in  the  same  opinion,  "been  such  as  fairly 
to  warrant  the  inference  relied  on  ;  whether 
this  court  has  not  sometimes  made  a  new 
contract  for  the  parties,  and  so  enforced 
on  the  purchaser,  the  performance  of  what 
he  never  undertook  to  do,  is  not  the  point 
for  decision.     It  is  sufficient  to  say  that 
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We  said  that  time  was  not  necessarily  of  the  essence  of  the 
contract.  But  at  this  period  and  in  this  country,  it  usually  is 
so  in  fact.  Very  few  transactions  in  business  are  isolated  and 
independent.  It  is  not  often  that  one  buys  without  making 
arrangements  elsewhere  for  the  purpose,  or  sells  without  hav- 
ing other  things  in  view  and  connected  with  this  by  distinct 
bargain,  or  at  least,  by  a  definite  plan  and  expectation.  In 
other  words,  it  must  be  true  here  in  point  of  fact, -that  it  is  gen- 
erally almost  as  material  when  a  contract  is  carried  into  full 
effect,  as  how  it  is.  It  may  not  have  been  so  formerly,  and 
time  may  have  had  less  value,  and  punctuality  less  merit.  But 
we  think  that  both  the  moral  and  judicial   equity  applicable  to 


the  ground  on  which  the  court  has  pro- 
fessed to  proceed  has  always  been  that  the 
parties  have  so  acted  as  to  enable  it  either 
to  give  to  the  original  contract  a  meaning 
different  from  its  prima  facie  obvious  im- 
port, or  else  to  say  that  the  original  con- 
tract, so  far  as  relates  to  the  time  fixed  for 
its  completion  has  been  abandoned,  and  a 
new  and  more  extended  one  has  been  by 
implication  entered  into."  Applying  those 
principles  to  the  case  before  liim,  which 
came  up  on  a  motion  to  dissolve  an  in- 
junction restraining  an  action  at  law  for 
the  recovery  of  the  deposit,  he  held,  that 
nothing  appeared  to  warrant  him  in  say- 
ing that  the  defendant  ever  abandoned  his 
right  to  insist  on  the  completion  of  the 
purchase  at  the  specified  day,  and  he  de- 
cided in  favor  of  the  defendant  accordingly. 
But  the  same  case  afterwards  coming  on 
for  hearing  before  Sir  John  JRomilUj,  M.  B., 
that  judge  overruled  the  decision  of  Lord 
Cranworth,  and  affirmed  the  doctrine  that 
prima  facie,  in  equity,  time  is  not  essen- 
tial. Parkin  r.  Thorold,  13  Eng.  L.  & 
E.  416,  16  Jur.  959.  And  in  a  subse- 
quent case  of  Roberts  v.  Berry,  3  De  G. 
M.  &  G.  284,  17  Eng.  L.  &  E.  400;  pre- 
senting a  similar  state  of  facts.  Knight 
Bruce  and  Turner,  Lords  Justices,  adhered 
to  tha  doctrine  as  laid  down  by  the  Master 
of  the  Rolls  in  opposition  to  the  opinion 
of  Lord  Cranworth,  in  Parkin  v.  Thorold. 
While,  therefore,  the  weighty  observations 
of  Lord  Cranworth,  in  the  above-cited  case, 
command  attention  as  an  argument  for  a 
reduction  of  the  doctrine  of  equity  upon  this 
subject,  to  mere  conformity  to  the  common 
law,  and  in  the  same  degree  to  a  more 


reasonable  and  safe  respect  to  the  words 
of  men's  contracts,  it  must  be  conceded 
that  the  contrary  view  seems  as  yet  to  ob- 
tain in  England.  The  doctrine  of  equity 
as  collected  from  the  prc^•aihng  authorities, 
may  perhaps  be  stated  with  tolerable  ac- 
curacy, in  the  following  propositions,  viz. : 
that  time  may  appear  to  be  of  the  essence 
of  the  contract  by  implication  from  the  cir- 
cumstances specially  sun'ounding  the  case, 
e.  g.  from  the  character  of  the  property, 
—  as  where  it  is  perishable,  —  or  is  want- 
ed for  some  immediate  purpose  of  trade 
or  manufacture,  —  or  where  the  vendor 
has  a  determinable  interest  only ;  that  it 
may  be  made  of  the  essence  of  the  contract 
by  express  stipulation ;  but  that  in  the  ab- 
sence of  such  special  circumstances  or  ex- 
press stipulation  time  is  not  essential ;  and 
that  a  provision  in  the  contract  that  it  is 
to  be  completed  at  a  specified  day  is  not 
of  itself  such  an  express  stipulation  as  in 
equity  renders  the  time  material.  Knight 
Bruce,  L.  J.,  3  De  G.  M.  &  G.  290 ;  Turner, 
L.  J.,  id.  291,  292  ;  Romilbj,  M.  R.,  13  Eng. 
L.  &  E.  418;  Boehm  v.  Wood,  1  Jac.  & 
Walk.  422 ;  Walker  v.  Jeffreys,  1  Hare, 
348.  And  see  MoUoy  v.  Egan,  7  Jr.  Eq. 
590;  Reynolds  v.  Nelson,  6  Madd.  2Q; 
Popham  V.  Eyre,  Lofft,  786,  814;  Smed- 
berg  V.  More,  26  Wend.  238;  Hatch  v. 
Cobb,  4  Johns.  Ch.  559 ;  Decamp  v.  Eeay, 
5  Serg.  &  R.  326.  And  the  express  stipu- 
lation making  time  essential  need  not  be 
contained  in  the  written  contract.  Nokes 
V.  Kilmorey,  1  De  G.  &  S.  444,  an  in- 
structive case  upon  this  subject,  which, 
however,  cannot  be  conveniently  abridged. 
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existing  usages,  will,  for  the  most  part,  find  time  to  be  entitled 
to  especial  regard,  (t) 


SECTION    V. 

OF   THE   STATUTE   OF   FRAUDS. 

A  question  has  been  much  agitated  and  variously  decided 
in  cases  where  specific  performance  was  sought  of  contracts 
for  the  transfer  of  land,  and  indeed,  of  other  contracts,  as  to 
the  effect  in  equity,  of  the  Statute  of  Frauds,  upon  such  con- 
tracts. (»)     It  will  be  seen  in  our  chapter  on  that  statute,  that 


(()  And  Sir  .Tamrs  Knight  Bruce,  one 
of  those  juclf4'cs  who  adhere  to  the  maxim, 
tliat  in  equity  time  is  not  of  the  essence  of 
the  contract,  in  one  case  had  so  sensibly 
before  him  the  serious  consequences  of  a 
disappointment  in  the  receipt  of  the  pur- 
chase-monei/  at  the  appointed  day  as  to  be 
reported  as  saj-ing,  "  that  a  pm-chaser  not 
ready  with  tlie  price,  according  to  his 
contract,  ought,  I  think,  to  show  ii  very 
special.  riAxr  for  the  interference  of  this 
court  against  tlic  vendor."  Gee  v.  Pearse, 
2  De  G.  &  S.  346.  Now  the  injury  re- 
sulting from  a  neglect  on  the  part  of  the 
vendor  to  convey  the  title  at  the  appointed 
day,  though  not  perhaps  so  common,  may 
be  as  real  and  as  ruinous  a  consecpience 
as  that  which  is  occasioned  when  the  pur- 
chaser on  his  part  fails  to  pay  the  money 
at  the  day.  On  the  whole,  however 
averse  the  court  of  equity  may  be  to 
adopt  the  strictness  of  the  common  law, 
the  general  tendency  of  the  modern  decis- 
ions is  certainly  to  confine  the  cipiitablc 
remedy  to  eases  where  the  parties  apply- 
ing for  it  have  displayed  a  becoming 
promptness  on  their  own  part.  Wallicr 
i\  ,Jet}i-c\  s,  1  Hare,  348 ;  Southcomb  v. 
Bishop  of  Exeter,  6  Hare,  213.  See 
Rogers  v.  Saunders,  16  Maine,  92  ;  Ben- 
edict !'.  Lyneli,  I  Johns.  Cb.  370. 

(»)  To  comply  with  the  statute,  the 
whole  contract  must  either  be  embodied 
in  some  writing  signed  1  ly  the  party  or  in 
some  paper  refen-ed  to  in  a  signed  docu- 
ment, and  capable  of  being  identified  by 
means  of  the  description  of  it  contained 
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in  the  signed  paper.  Subject  to  the  rule 
just  stated,  oral  evidence  may  be  intro- 
duced to  connect  the  two  papers,  but  not 
to  suppiv  anv  ]>ait  of  the  contract  itself. 
Kidgway  i,. '■Wliarton,  3  De  G.  M.  & 
Gord.  677  ;  Squire  v.  Campbell,  1  My. 
&  Cr.  480 ;  Clinan  v.  Cooke,  1  Sch.  & 
Lcf.  22.  (Compare  Porster  v.  Hale,  3 
Ves.  696,  713  and  note  (2),  by  Hoven- 
den)  ;  Hodges  v.  Horsfall,  1  Russ.  &  My. 
116  ;  Martin  !'.  Pveroft,  11  Eng.  Law  and 
Eq.  110,  (V.  C.)  ;  Moale  v.  Buchanan, 
11  (iill  &  Johns.  322;  Dorsey  v.  Way- 
man,  6  Gill,  59  ;  Parrish  ...  Koons,  1 
Pars.  (Pa.)  79;  Parkhurst  v.  Van  Cort- 
landt,  1  Johns.  Ch.  273 ;  Madeira  v. 
Hopkins,  12  B.  Mon.  604.  Though  the 
case  is  of  a  nature  capable  of  adequate 
remedy  at  law,  yet  if  the  Statute  of 
Frauds  stand  in  the  way  of  relief  at  law 
while  there  has  been  such  a  part  perform- 
ance as  to  exempt  the  case  from  the  opera^ 
tion  of  the  statute  in  equity,  this  is  a  mo- 
tive for  a  court  of  equity  to  entertain  a 
bill  for  specific  performance.  Pembroke 
V.  Thorpe,  3  Swanst.  443,  note.  But  the 
absence  of  a  writing  cannot  be  a  ground  of 
jurisdiction,  though  it  may  be  a  motive  to 
exercise  it ;  the  court  of  equity  only  inter- 
feres wliere  it  has  jurisdiction  of  the  origi- 
nal subject-matter,  namely,  tlic  contract ; 
in  which  case  the  want  of  writing  will 
sometimes  not  take  away  the  jurisdiction. 
Lord  Cottenhim,  C. ;  Kirk  v.  Bromley 
LTnion,  2  Phill.  648.  As  to  eridonce  of  a 
contract  in  consideration  of  marriage,  see 
1  Fonb.  Eq.  ch.  3,  §  10,  note  (h). 
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it  declares  that  no  action  shall  be  brought  to  enforce  a  large 
number  of  contracts  specifically  enumerated,  unless  the  same  is 
in  writing,  (v)  signed  by  the  party  sought  to  be  charged,  (w) 
It  also  provides,  that  all  interests  in  lands,  tenements,  and 
hereditaments,  except  leases  for  three  years,  not  put  in  writing 
and  signed  by  the  parties  or  their  agents  authorized  by  writing, 
shall  not  have,  nor  be  deemed  in  law  or  equity  to  have  any 
greater  force  or  effect  than  leases  or  entails  at  will.  This  stat- 
ute, or  important  parts  of  it,  as  has  been  previously  said,  have 
been  very  generally  enacted  in  the  States  of  this  country,  with 
various  qualifications. 

The  reasons  for  requiring  written  evidence  of  important  con- 
tracts is  so  strong  that  it  is  not  surprising  to  find  that  rules 
founded  upon  these  reasons  have  always  existed,  in  one  form  or 
another,  in  almost  all  civilized  countries,  and  in  many  that  are 
not  called  so.  (x)  Courts  of  equity,  before  the  statute,  seldom 
gave  relief  unless  the  contract  was  in  writing ;  (y)  by  the  statutes 
of  some  of  our  States,  confirming  equity  powers,  it  is  expressly 
required ;  and  it  may  be  said  to  be  a  principle  of  equity  juris- 
prudence at  this  day,  to  give  far  greater  weight  to  a  written 
contract,  and,  practically,  to  require  in  almost  every  case  that  it 
should  be  written,  (z) 

{v)  An  undeliyered  deed  cannot  avail  as  tionoer,  see  Kemeys  v.  Proctor,  3  Ves.  & 
a  memorandum   of  the   agreement;    al-  B.  57,  and  the  same  case  before   Lord, 
though  it  was  read  and  assented  to  liy  Eldon,  L.  C,  1  Jac.  &  W.  350. 
both  parties,  and  delivery  postponed  only         {x)  See  1  Greenl.  Ev.  §  262. 
for  a  collateral  object,  as  to  obtain  a  re-         (?/)  See  Lofft,  809. 
lease    of   dower    by    the   vendor's   wife.         (2)  1  Sugd.  V.  &P.  ch.3,sect.  8,pl.  39  ;. 
Parker  0.  Parker,  1  Gray,  409.     But  the  Rankin  v.  Simpson,  19  Penn.  471.     See 
contrary    has    been    held     in    Virginia.  Eobson  v.  Collins,  7  Ves.  133;  Davis  v.- 
Bowles   V.  Woodson,  6   Gratt.   78  ;  Par-  Symonds,  1  Cox,  C.  C.  404 ;  Eatcliffe  v. 
rill  V.  Mcliinley,  9  Gratt.  1 ;  in  neither  Allison,  3  Eand.  537.     But  there  is  no 
of  which  cases,  however,  was   the  point  rule  of  equity  requiring  contracts  to  be  in 
necessarily  involved  in  the  decision.     A  writing ;  although   there  is  necessarily  a 
will  drawn  in  pursuance  of  an  agi-eement  greater  burden  upon  the  party  seeking  the 
to  devise  certain  lands  to  the  plaintiif  was  specific  execution  of  an  unwritten  agree- 
executed,  but  having  been  lost,  so  that  it  ment  to  establish  its  existence  and  terms 
could  not  be  established  as  a  testamentary  clearly  and  satisfactorily.     Alexander  v. 
instrument,  it  was  held  it  might  lie  treated  Ghiselin,  5  Gill,  183.    There  may  be  proof 
nevertheless  as  a  memorandum  of  the  con-  of  a  consideration  additional  but  not  in  con- 
tract, and  as  such  memorandum  its  con-  tradiction  to  that  expressed  in  a  written 
tents,  the  writing  itself  being  destroyed  or  agreement,  see  Clifford  u.  Turrell,  1  Yo. 
lost,  might  be  proved  by  parol.     Brinker  &  Coll.  C.  C.  148.     A  writing  signed  by 
V.  Brinker,  7  Barr,  53.  the  defendant  as   a  proposal  must  be  ac- 

(v>)  As  to  writings  signed  by  an  agent,  cepted  without  variation  by    the    other 

or  the  agent  of  an  agent,  such  as  an  auc-  party  before  it  is  capable  of  being  enforced. 
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It  is  a  principle  of  equity  jurisprudence,  that  parol  evidence 
is  admissible  to  rebut,  but  not  to  raise  an  equity  ;  and  this  prin- 
ciple or  rule  gives  rise  here  to  an  important  distinction.  Al- 
though to  resist  a  specific  performance,  a  defendant  may  show 
by  parol  that  the  written  document  does  not  fully  represent  the 
contract  between  the  parties,  (a)  and  thus  defeat  the  bill,  or 
compel  the  plaintiff  to  accept  a  performance  with  a  varia- 
tion ;  (b)  yet  a  plaintiff  cannot  have  a  decree  for  a  specific  per- 
formance of  a  written  contract  with  a  variation  upon  parol 
evidence,  (c)  And  it  is  as  a  departure  from  this  fundamental 
principle,  that  the  doctrine  that  the  court  may  at  once  reform  a 
written  contract  and  proceed  to  enforce  it  as  altered,  has  been 
resisted,  (d)  Even  when  offered  by  the  defendant,  the  proof 
that  a  written  agreement  does  not  contain  all  the  terms  of  the 
contract  should  be  very  clear,  (e) 


as  an  agreement ;  and  at  any  time  before 
acceptance  the  defendant  may  withdraw 
from  it.  Tliornbmy  v.  Bevill,  1  Yo.  & 
Coll.  C.  C.  554  ;  Kennedy  v.  Lee,  3  Mer. 
451. 

(a)  Townshend  v.  Stangroom,  6  Vcs. 
328;  Garrard  v.  Grinliii:,',  2  Swanst.  244  ; 
Clowes  r.  Higginson,  1  Ves.  &  B.  524. 

(6)  When  parties  enter  into  a  written 
agreement,  whether  about  a  subject-matter 
within  the  statute  of  frauds  or  not,  and  at 
the  time  an  additional  provision  is  agreed 
upon,  which  by  mutual  consent  and  with- 
out fraud  is  not  inserted  in  the  writing,  it 
is  competent  to  either  party  to  resist  a 
specific  execution  of  tlie  mere  written 
agreement,  by  setting  up  the  parol  stipu- 
lation ;  but  in  such  case  the  plaintiff  may 
hare  a  decree  upon  consenting  to  incor- 
porate in  the  contract  tlic  unwritten  agree- 
ment thus  set  up  by  the  defendant.  In 
other  words,  the  Avrittcn  agreement  in  a 
case  of  this  kind  binds  both  at  law  and  in 
equity,  subject  to  the  right  of  either  party 
when  sued  in  equity  to  ask  the  court  to 
refuse  its  aid  unless  the  plaintiff  will  con- 
sent to  the  peiformance  of  the  omitted 
term.  Martin  y.Pycroft,  15  Eiig.  L.  &Eq. 
376,  reversing  S.  C.  11  Eng.  L.' &  Eq.  110. 
In  Warren  v.  Thunder,  9  Jr.  Eq.  375,  the 
Lord  Chancellor,  considering  that  the 
plaintiff  in  originally  setting  forth  the  con- 
tract had  not  acted  fairly,  was  indisposed 
to  give  him  any  relief  at  all ;  but  inas- 
much as  there  was  no  objection  by  the  de- 

[542] 


fendant,  he  gi-anted  a  specific  perform- 
ance of  the  agreement  as  explained  l»y 
the  parol  evidence  introduced  by  the  de- 
fendant. 

(c)  WooUam  c.  Hearn,  7  Ves,  211; 
Lord  Cottenham,  C,  Squire  v.  Campbell, 
1  My.  &  Cr.  480 ;  London  and  Birming- 
ham Railway  Co.  ,;.  Winter,  Cr.  &  Phill. 
61.  Lord  .Sv.  Lu.iKtrds,  WaiTcn  v.  Thun- 
der, 8  Jr.  Eq.  375. 

(,/)  17,/,.  posf. 

(,)  Wlijr.nii,  V.  C,  Clay  v.  Rufford,  8 
Hare,  28i)  ;  and  sec  S.  C.  before  Stuart, 
V.  C,  19  Eng.  L.  &  Eq.  355  ;  Backhouse 
V.  Mohun,  3  Swanst.  434,  „.  It  has  been 
held  that  parol  evidence  is  not  admissible 
even  for  the  defendant,  to  alter  thcAvritten 
agreement,  although  it  maybe  received  to 
show  an  equity  de  hoi's  the  agreement. 
Davis  r.  Symonds,  1  Cox,  C.  C.  404. 
And  Lord  &rotir/ham,  C,  in  a  case  before 
him,  said:  " It  has  been  argited  that,  al- 
though evidence  of  matter  de  hors  was  not 
admissible  for  the  purpose  of  raising  an 
equity,  it  might  be  given  for  the  purpose 
of  rebutting  an  equity,  and  that  therefore 
it  was  competent  for  the  defendant  in  a, 
suit  for  specific  performance  to  avail  him- 
self of  such  evidence,  though  it  was  not 
competent  to  the  plaintiff  to  do  so.  The 
distinction  was  soimd  within  certain  limits, 
and  within  those  limits  might  be  safely 
adopted.  Parol  evidence  of  matter  col- 
lateral to  the  agreement  might  be  received ; 
but  no  evidence  of  matter  de  hors  was  ad- 
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But  the  principal  exception  from  the  operation  of  the  statute 
of  frauds,  is  where  the  answer  of  the  defendant  states  or  admits 
all  the  facts  on  which  the  plaintiff's  case  depends,  and  does  not 
interpose  the  defence  of  the  statute  of  fauds,  or  the  want  of 
writing.  (/)  Whether  this  exception  rests  in  any  degree,  as  has 
been  suggested,  on  the  idea  that  the  requirement  of  the  stat- 
ute is  in  fact  satisfied  when  the  answer  supplies  a  written  mem- 
orandum of  the  contract ;  (g)  or  on  the  ground  that  it  is  com- 
petent to  the  defendant  to  waive  a  rule  of  law  enacted  for  his 
benefit;  (A)  or  on  the  broad  ground  that  a  statute  for  the  preven- 
tion of  frauds  and  perjuries  has  no  proper  application  to  a  case 
where  the  defendant  does  not  say  there  is  any  fraud,  and  where 
there  can  be  no  danger  of  perjury,  because  he  himself  has  taken 
away  all  necessity  of  proving  the  contract  by  his  own  admission 
of  it ;  (i)  it  is  clear  that  the  exception  itself  is  well  estab- 
lished, (j) 

but  where  he  denies  or  does  not  admit  the 
agreement,  the  burden  of  proof  is  alto- 
gether on  the  plaintiff,  who  must  then, 
prove  a  valid  agreement  capable  of  being 
enforced."  Lord  OaniwrtA,  C,  Eidgway 
y.  Wharton,  3  De  G.  Macn.  &  Gord.  689. 
And  in  a  subsequent  part  of  his  lordship's 
judgment  he  distinguished  the  case  of  a 
defence  taken  under  the  statute  of  frauds 
from  the  defence  of  the  statute  of  limita- 
tions, and  obsei-ved  that  the  two  cases  were 
entirely  dissimilar,  and  that  the  one  statute 
affords  no  illustration  towards  the  inter- 
pretation of  the  other.  3  De  G.  M.  &  G. 
691,  692.  See  also,  Ontario  Bank  v. 
Root,  3  Paige,  478  ;  Small  v.  Owings,  1 
Md.  Ch.  Dec.  366  ;  Givens  v.  Calder,  2 
Desaus.  187. 

(j)  2  Story,  Eq.  Jur.  §  755.  This  view 
of  Judge  Story  is  ciiticized  by  Chancellor 
Johnson,  Winn  v.  Albert,  2  Md.  Ch,  Dec. 
173,  174.  (See  the  opinion  of  the  Court 
of  Appeals  in  the  same  case,  5  Maj-yland, 
72, )  vide  per  Lord  Bathurst,  C,  Popham 
V.  Eyre,  Lofft,  814. 

(A)  1  Fonb.  Eq.  B.  1,  ch.  3,  §  8,  note 
{d}.  Opinion  of  Johnson,  C,  in  Winn  v. 
Albert,  uW  supra,  where  it  is  said  that  in 
these  cases  equity  is  able  to  grant  relief 
upon  the  ground  of  waiver,  and  upon  that 
only. 

(i)  Treatise  of  Equity,  B.  1,  ch.  3,  §  8. 
See  Attorney-General  v.  Day,    1    Ves. 


raissible  to  alter  the  terms  and  substance  of 
the  contract."  Croome  v.  Lediard,  2  My. 
&  K.  260,  261 ;  and  in  that  case  both  the 
Master  of  the  EoUs  and  the  Lord  Chan- 
cellor refused  to  admit  parol  evidence  to 
show  that  two  separate  contracts  for  the 
sale  and  purchase  of  distinct  parcels  of 
land  were  not  independent,  but  a  single 
agreement  for  .an  exchange.  But  see  the 
criticism  upon  this  case  in  1  Sugd.  Vend. 
&  P.  ch.  3,  §  8,  pi.  27.  See  Howard  u. 
Rogers,  4  Hav.  &  Johns.  278. 

(/)  Skinner  v.  M'Douall,  2  De  G.  &  S. 
265,  is  an  instance  of  a  somewhat  strict 
application  of  the  rule,  that  a  defendant, 
in  order  to  obtain  the  benefit  of  the  statute 
of  frauds,  must  plead  the  statute,  or  else 
explicitly  claim  its  protection  by  his 
answer.  As  to  what  does  or  does  not 
constitute  a  sufficient  pleading  of  the 
statute,  see  also,  2  Dan.  Ch.  Pr.  (Boston, 
1846,)  747-52;  Cooth  v.  Jackson,  6  Ves. 
17.  But  the  defendant  is  not  in  all  cases 
excluded  from  the  defence  of  the  statute 
of  frauds  by  omitting  to  plead  it.  "  Where 
a  defendant  admits  the  agreement,  if  he 
means  to  rely  on  the  fact  of  its  not  being 
in  writing  and  signed,  and  so  being  invnlid 
by  reason  of  the  statute,  he  must  say  so ; 
otheiTN-ise  he  is  taken  to  mean  that  the 
admitted  agreement  was  a  written  agree- 
ment, good  under  the  statute,  or  else  that 
on  some  other  ground  it  is  binding  on  him ; 


(j)  Lord  Thurlow,  C,  Whitchurch  v.  Bevis,  2  Bro.  Ch.  566,  567. 
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But  the  reasons,  excepting  only  that  of  waiver,  would  apply 
as  well  where  the  answer  does  in  fact  state  or  confess  all  the 
facts  of  the  plaintiff's  case,  but  denies  that  there  was  a  contract 
in  writing,  and  rests  this  defence  on  the  statute  of  frauds.  And 
there  was  a  time  when  the  courts  of  equity  would  disregard  the 
statute  in  such  cases  and  grant  relief,  (k)  But  this  brings  up 
the  frequently  occurring,  exceedingly  important,  and  equally 
difficult  question,  what  are  the  limits  of  the  obligation  imposed 
upon  equity  by  its  own  rule,  of  following  the  law  ?  (/)  For  it 
is  perfectly  obvious  that  there  can  be  here  nothing  else  than 
obedience  to  the  law,  or  direct  violation  of  it.  The  law  says, 
in  perfectly  explicit  terms,  that  a  certain  contract  shall  have  no 
force  in  law  or  in  equity.  A  party  sued  in  equity,  comes  into 
court  and  says  the  plaintiff  is  right  in  asserting  that  this  contract 
was  made ;  but  the  court  see  that  it  is  precisely  such  as  the 
statute  says  shall  have  no  force  in  this  court,  and  the  defendant 
rests  on  the  statute.  The  court  reply  that,  because  the  defend- 
ant admits  such  a  contract  as  the  law  declares  to  be  nowhere 
enforceable,  they  will  enforce  it.  The  absurdity  of  such  ruling 
struck  the  English  courts  quite  early,  and  they  were  inclined  to 
overrule  the  earlier  decisions,  and  refuse  relief  in  such  cases,  (m) 
Now  it  may  be  considered  quite  established  in  England  («)  and 
in  this  country,  (o)  that  relief  would  be  refused  in  all  cases  of 
this  kind. 

Much  of  this  reasoning  would  apply  to  another  question 
which  has  arisen  under  the  statute  of  frauds,  namely,  whether  a 
part  performance  of  an  oral  contract  takes  it  out  of  the  operation 

(i)   Cliikl   c.  Godolphin,  cited  2  Bro.  Hughes   v.    Morris,   2   De  G.    M.  &  G. 

Ch.  566,  568.  356. 

(I)  A  court  of  equity  is  bound  to  follow  (iii)  See  Whitchurch  ;;.  Bevis,  2  Bro. 

the  law  where  the  public  interest  is  con-  C.  C  559  ;  Wnoi-c  r.  Edwards,  4  Ves.  24. 

earned  ;  and  therefore,  if  a  statute  contain  (n)   Mitf.   PI.  267;   1   Fonb.  Eq.  B.  1, 

a  general  enactment  regulating  tlie  moilo  ch.  3,  ^  8,  note  (rf)  ;  Blagden  ;-.  Bradbear, 

by  which  certain  property  shall  be  trans-  12  Ves.  471.     Lord  EliJuii,   C,  Itowe  v. 

ferred,  equity  for  the   most  cannot,  any  Teed,  15  id.  375. 

more   than   a  court  of  law,  give  effect  to  (o)  Argenl>ri^ht  r.  Campbell,  3  Hen.  & 

a  transfer   which   is   not   in    eom|diance  MuHf.  144,  160  ;  Thompson  u.  Tod,  Pet. 

with  tlie    statute.     Knight   Bruce,   L.    J.,  C.  ('.  388. 

Sen.  221.     The  jurisdiction  of  equity  may  would  have  been  sufficient   without    the 

be  perhaps  l>est  supported  upon  tliis  last-  other.    And  such  would  appear  to  be  the 

mentioned   ground   and   that   of    waiver  view  taken  by  Iilr.  Fonblanque  in  his  note 

jointly ;     neither   one,    it    is   conceived,  above  cited. 
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of  the  statute.  It  is  certainly  the  prevailing  rule  in  this  country, 
that  it  has  this  effect,  (q)  In  Maine,  Massachusetts,  Tennessee, 
North  Carolina,  and  South  Carolina,  it  seems  to  be  other- 
wise ;(?■)  and  the  rule  is  not  very  distinctly  adopted  in  some 
other  States.  But  generally  it  prevails,  (s)  In  some  of  the 
States  it  is,  however,  confined  within  very  narrow  limits.  Thus, 
in  Pennsylvania,  it  is  said  that  the  land  must  be  clearly  desig- 
nated, and  notorious  and  exclusive  possession  taken  in  pursu- 
ance of  the  contract  and  maintained  ;  and  improvements  which 
constituted  the  consideration,  made  on  the  faith  of  the  promised 
conveyance,  and  generally,  that  part  performance  is  not  enough 
to  take  the  case  from  the  statute,  if  it  can  reasonably  be  com- 
pensated in  damages,  and  that  usually  it  does  admit  of  compen- 
sation, (t)  But  if  such  strictness  prevails  there,  the  doors  are 
thrown  open  far  more  widely  in  other  States. 


{q)  Newton  v.  Swazey,  8  N.  H.  9 ; 
Eaton  V.  Whitaker,  18  Conn.  222  ;  Phil- 
lips I'.  Thompson,  1  Johns.  Ch.  131  ; 
Caldwell  r.  Carrington's  Heirs,  9  Pet.  86 ; 
Diigan  V.  Gittings,  3  Gill,  138 ;  Hall  v. 
Hall,  1  Gill,  383. 

(r)  Brooks  v.  Wheelook,  11  Pick.  439  ; 
Wilton  V.  Harwood,  23  Maine,  131  ;  Al- 
len V,  Chambers,  4  Ired.  Eq.  12.'5 ;  Kidley 
V.  McNairy,  2  Humph.  174;  Patton  i\ 
M'Clure,  Mart.  &  Yerg.  333  ;  Givens 
V.  Calder,  2  Desaus.  171.  As  respects 
Massachusetts  and  Maine,  the  explanation 
of  this  peculiarity  seems  to  be  that  the 
courts  in  those  States  have  no  general 
equity  jurisdiction,  but  only  such  as  is 
conferred  by  special  enactments. 

(s)  Caldwell  !'.  Carrington's  Heirs,  9 
Pet.  103.  It  is  incumbent  on  the  plaintiff 
to  make  out,  by  clear  and  satisfactory 
proof,  a  part  performance  of  that  very 
contract ;  it  is  not  enough  that  the  act 
relied  on  is  evidence  of  some  agreement ; 
but  it  must  be  unequivocal  and  satisfactory 
evidence  of  the  particular  agreement 
charged  in  the  bill.  Philips  v.  Thompson, 
1  Johns.  Ch.  131  ;  Beard  v.  Linthicura,  1 
Md.  Ch.  Uec.  345  ;  Mundorff  v.  Kilboum, 
4  Md.  R.  459.  As  to  what  acts  of  part 
performance  point  sufficiently,  unequivo- 
cally to  the  alleged  contract,  see  Suther- 
land V.  Briggs,  1  Hare,  26.  Where  the 
statute  of  frauds  is  pleaded,  and  the  plain- 
tiff relies  upon  acts  of  part  performance, 
he  must  allege  the  part  performance  in  his 
bill  or  replication.     Small  i/.  Owings,  1 

46* 


Md.  Ch.  Dec.  363.  Where  a  written  con- 
tract upon  a  matter  within  the  statute  of 
frauds  is  attempted  to  be  enforceil  with  a 
parol  variation,  on  the  ground  of  a  part 
performance  of  it  as  varied,  such  part  per- 
formance must  have  a  distinct  reference 
to  the  variation.  Heth's  Ex'r  v.  Wool- 
dridge's  Ex'r,  6  Rand.  605,  where  Carr,  J., 
argues  strongly  against  the  specific  cxecu» 
tion,  in  any  case,  of  a  contract  (within  the 
statute  of  frauds)  contained  partly  in  a 
writing  which  originally  embraced  the  en- 
tire agreement  between  the  parties,  and 
partly  in  subsequent  parol  modifications 
of  the  written  agreement.  It  was  agreed 
between  two  brothers  that  one  of  them, 
who  was  subject  to  epileptic  attacks,  should 
be  supported  during  his  life  by  the  other, 
to  whom,  in  consideration  thereof,  he  was 
to  give  all  his  property  ;  he  having  been 
supported  accordingly,  after  his  death,  a 
conveyance  of  his  property  was  decreed 
to  the  other  brother.  Rhodes  v.  Rhodes, 
3  Sandf  Ch.  279.  But  see  Peifer  v. 
Landis,  1  Watts,  392. 

{t)  See  Moore  v.  Small,  19  Penn.  461  ; 
Haslet  V.  Haslet,  6  Watts,  464 ;  Erye  v. 
Shepler,  9  Barr,  91 ;  Woods  v.  Farmare, 
10  Watts,  195  ;  Pugh  v.  Good,  3  Watts 
&  Serg.  56.  It  has  been  held  in  Pennsyl- 
vania, that  unless  possession  be  delivered 
in  the  vendor's  lifetime,  the  conti-act,  if  not 
in  writing,  cannot  be  enforced  against  his 
heirs.  Sage  v.  M'Guire,  4  Watts  &  Serg. 
228. 

[645  J 
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So  it  has  been  held,  that  a  mere  possession,  without  any 
improvement  or  expenditure,  except  for  temporary  purposes,  and 
costing  less  than  the  received  rents  and  profits  of  the  land,  is 
not  sufficient,  (m)  Nor  is  a  delivery  and  possession  of  a  part 
enough  ;  (v)  nor  is  a  possession  without  delivery,  or  without  the 
intention  or  consent  of  the  owner,  (iv)  still  less  if  the  possession 
has  been  obtained  by  fraud  or  indirection,  (x)  So  a  mere  con- 
tinued possession  by  the  plaintiff,  he  having  been  in  possession 
before  the  contract,  is  not  enough,  unless  there  be  declarations 
or  circumstances  distinctly  showing  that  this  continuity  of  pos- 
session is  in  pursuance  and  execution  of  the  contract,  and  so 
regarded  by  the  parties,  (i/)  This  may  be  made  apparent  by 
paying  more  rent,  or  making  improvements,  or  expending  money, 
or  doing  other  things  required  by  the  contract. 

Whether  a  mere  payment  is  a  part  performance  sufficient  to 
sustain  the  application  in  equity,  was  more  uncertain.  At  first, 
the  court  seemed  to. think  that  if  but  little  money  was  paid,  it  was 


(»)  Wack  V.  Sorbcr,  2  Whart.  387, 
whicli,  however,  was  a  case  of  parol  '///i 
from  parent  to  child.  See  ilurphett  v. 
■  Jones,  1  Swanst.  181;  Frame  7-.  Dawson, 
14  Vcs.  386  ;  Hatcher  v.  Hjtrher,  1  Mc- 
MuU.  Eq.  311.  "  Whether  the  possession 
■be  an  unequivocal  act  amounting  to  part 
■performance,  must  depend  upon  the  trans- 
action itself,  whether  it  be  so  circum- 
stanced that  it  can  refer  only  to  a  contract 
of  sale  ;  if  it  be  so,  the  party  may  go  into 
evidence  of  the  terms."  Lord  Manners, 
■•■C.,  Savage  v.  Carroll,  1  Ball  &  Beat. 
282. 

(o)  Allen's  Estate,  1  W.  &  Scrg.  383.  It 
"is  to  be  oliscrved  that  this  was  the  case  of  a 
parol  sale  of  two  distinct  parcels  of  land  for 
a  sum  in  gross  ;  and  therefore  it  decides  no 
■more  than  that  the  delivery  of  possession 
of  one  of  two  distinct  .and  .separate  parcels, 
in  pursuance  of  an  entire  contract  for  the 
sale  of  Ijoth,  is  not  a  sufficient  part  per- 
formance to  take  the  case  out  of  the  stat- 
ute. l7f/c/«-r  A'r»»<'(/(/,,J.,id.389.  And  see 
contra,  Siiiilli  r.  Underdunck,  1  S.indf,  Ch. 
'581 .  Where  two  lots  are  put  up  and  sold 
scparatehj  to  the  same  buyer,  a  pcssession 
of  one  cannot  be  considered  as  a  part  per- 
■formance  of  the  contract  for  the  sale  of  the 
other.  Buckmaster  v.  llarrop,  7  Ves. 
346.  As  to  the  general  question,  whether 
a  certain  contract  for  the  sale  of  things 
having  a  distinct  existence  and  value  is  or 
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is  not  entire,  see  Crosse  v.  Lawrence,   10 
Eng.  Law  &  Eq.  7,  16  Jur.  142. 

(((■)  But  if  the  plaintiff  be  not  shown  to 
bavc  otherwise  some  right  to  the  occupa- 
tion of  the  land,  his  possession  is  prima 
faiie  to  be  referred  to  the  agreement. 
'Gregory  v.  Mighell,  18  Vcs.  333.  If  the 
tenant  in  occupation  attorn  to  the  vendee, 
witli  the  knowledge  and  consent  of  the 
vendor,  that  is  a  sufficient  delivery  of  pos- 
session.    Williams  o.  Landman,  8  Watts 

6  iSerg.  55.    Compare  Brawdy  v.  Brawdv, 

7  Barr,  157. 

(x)  Cole  ,'.  White,  cited  1  Bro.  C.  C. 
409. 

dl)  Wills  V.  Stradling,  3  Ves.  378; 
Frame  v.  Dawson,  14  Vcs.  388  ;  Johnston 
V.  Glancy,  4  Blackf.  99  ;  Cluisty  v.  Barn- 
hart,  14  Penn.  260.  See  Kine  v.  Balfe,  2 
Ball  &  Beat.  343;  Grcuorv  v.  Migliell,  18 
Ves.  328;  Drury  v.  Conner,  6  Har.  & 
Johns.  292.  And  a  possession  which  can 
be  referred  to  another,  though  subsequent, 
p.arol  agreement  is  not  sufficient.  Owings 
!).  Baldwin,  1  Md.  Ch.  Dec.  120.  But  it 
has  been  held  that  a  continuance  of  pos- 
session by  the  plaintiff,  m.ay  be  a  part 
performance  where  he  would  otherwise  be 
a  trespasser.  Smith  u.  Smith,  1  Rich.Eq. 
(S.  C.)  130.  As  to  possession  in  theease 
of  a  contract  of  sale  between  tenants  in 
common,  see  Galbreath  u.  Galbreath,  5 
Watts,  146. 
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not  a  sufficient  part  performance ;  but  if  much,  it  was.  (z)  This 
distinction  has  not  been  made  in  modern  times,  and  certainly 
would  be  of  difficult  application,  if  not  in  itself  unreasonable. 
And  now  it  seems  to  be  quite  well  settled,  that  no  mere  pay- 
ment of  money  will  take  the  case  out  of  the  statute,  (a)  The 
reason  is,  that  for  any  loss  sustainable  by  such  payment,  dam- 
ages recoverable  at  law  are  an  adequate  remedy.  The  same 
reason,  perhaps,  applies  to  all  those  acts  of  quasi  ownership 
which  are  less  than  taking  possession  :  such  as  surveying  the 
estate ;  making  out  abstracts  of  title,  and  delivering  them  ;  ne- 
gotiating for  the  sale  of  it ;  valuing  stock  or  land,  or  the  like,  (b) 
In  a  late  case,  however,  in  New  Yo)-k,  which  seems  to  have 
been  well  considered,  it  was  held  that  a  mere  payment  of 
money  was  enough  to  take  the  case  out  of  the  statute,  if  it  was 
made  under  such  circumstances  as  would  prevent  the  repayment 
of  the  money  from  restoring  the  plaintiff  to  his  former  po- 
sition, (c) 

It  would,  indeed,  seem  that  the  courts  of  equity  in  this 
country  are  tending  to  this  test  of  the  question,  whether  there 
has  been  a  part  performance  of  the  contract;  namely, *has  the 
plaintiff,  on  the  faith  of  the  contract,  entered  upon  the  fair  and 
honest  execution  of  it,  and  so  conducted  himself  that  he  can- 
not be  replaced  in  his  original  position  and  indemnified  by  any 
reasonable  recovery  of  mere  damages  ?  This  would  seem  to  be 
an  equitable  and  reasonable  rule,  of  itself ;  but  it  would  seem 
almost  as  clearly  to  be  an  evasion,  if  not  a  violation  of  the  law, 
when  the  contract  related  to  any  "  interest  in  lands,"  and  was 
not  in  writing. 

The  reason   frequently  given  for  the  rule,  that  part  perform- 

(z)  Main  v.  Melbourne,  4  Ves.  720.  See         (6)  Pembroke    v.    Thorpe,   3    Swanst. 

ex  parte  Hooper,  19  id.  479.     In  Lacont).  437,  n. ;  Frame  v.  Dawson,  14  Ves.  386  ; 

Mertins,  3  Atk.  4,  Lord  Hardviicke  said  :  Cooth  v.  Jackson,  6  id.  12  ;  Whitbread  v. 

"Paying  of  money  has  been  always  held  Brockhurst,  1  Bro.  Ch.  412;  Whitchurch 

in  this  court  as  a  part  performance."  v.  Bevis,  2  id.  559  ;  Kedding  v.  Wilkes,  3 

(a)  Cliiian   v.    Cooke,    1    Sch.   &  Lef.  id.   400.      But   in   Child   v.    Comber,   3 

40,  42  ;  1    Sugd.  V.   &  P.  ch.  3,  §  7  ;  2  Swanst.  423,  n.,  payment  of  fees  to  coim- 

Story,  Eq.  Jur.  §  760;  Townscnd  k.  IIous-  sol,  drawing  drafts  and  engrossing  them, 

ton,  1  Harring.  (Del.)  532.     The  rule  that  and  providing  the  purchase-money  by  the 

payment  of  the  consideration  is  not  part  plaintiff,  were  held  a  sufficient  part  per- 

performance,  of  course  has  no  application  formance. 

unless  the  consideration  be  money.  Rhodes         (c)  Malins  v.  Brown,  4  Comst.  403. 
V.  Ehodes,  3  Sandf.  Ch.  279. 
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ance  takes  a  case  from  the  statute  —  that  where  there  is  some 
performance,  permission  to  the  defendant  to  stop  there  would 
operate  as  a  fraud  on  the  plaintiff  (d)  —  resolves  itself  into  this  ; 
that  a  court  of  equity  will  set  aside  the  statute  of  frauds, 
when,  if  applied,  it  would  work  or  protect  a  fraud  ;  or  do  the 
plaintiff  the  gi-eat  wrong  of  leaving  him  as  the  mere  trespasser 
without  any  legal  excuse  whatever  for  his  entry  upon  land 
under  a  bargain  with  the  owner,  and  perhaps  an  expenditure 
on  it  which  would  be  for  the  owner's  profit.  But  this  seems 
to  be  somewhat  inconclusive.  If  carried  out,  it  might  undoubt- 
edly prevent  much  mischief  and  detriment  which  occasionally 
results  from  this  law.  But  there  is  no  rule  of  law,  no  statutory 
provision,  of  which  a  similar  thing  may  not  be  said.  The  better 
reason  seems  to  be  this  ;  that  a  part  performance  is  in  fact  an 
execution  of  the  contract,  but  an  imperfect  one,  and  needs  the 
interposition  of  the  court  to  compel  those  acts  which  are  required 
to  make  the  execution  complete  and  as  beneficial  to  the  plaintiff 
as  it  should  be.  The  plaintiff  actually  asks,  not  for  an  execution 
of  the  contract,  but  stating  that  it  has  been  executed  in  a  wrong 
and  imperfect  manner,  asks  that  those  things  should  be  done 
which  this  imperfect  execution  requires  in  order  to  make  it 
that  which  the  parties  contemplated  and  the  justice  of  the  cause 
requires,  (e) 

(d)  Mitf.  PI.  265  ;  2  Story,  Eq.  Jur.  §  money,  or  otherwise  makes  out  a  case  of 
759.  And  Lord  ('irui'i-i>rtji,  C.,  in  Mor-  part  performanrc,  tlie  court  will  endeavor 
gan  !'.  Milman,  3  Dc  U.  M.  &  G.  33,  with  es]jccial  earnestness  to  collect  if  it 
■  assigned  tliis  as  tlie  ground  of  the  can,  Avhat  the  terms  of  the  agreement 
inteiferenco  of  equity,  and  considered  it  were,  altliongli  the  plaintiff  has  failed  to 
to  be  extremely  doul)tful  whether  tlie  establish  them  with  j^erfect  precision, 
principle  ivas  applicable  to  the  case  Lorii  (Mtaiham,  L.  C,  JMundy  v.  Jollilfe, 
where  a  parol  contract  is  attempted  to  5  Jly.  &  Cr.  177;  Butler  v.  Powis,  2 
be  enforced  against  a  ■mnaindcr-nmn  ,-  Coll.  161.  Thus,  wliere  an  agreement 
with  respect  to  which,  sec  also,  Lowrj'  r.  for  a  lease  jirovidcd  that  the  rent  should 
Dufferin,  1  Irish,  E(i.  281.  Sir  Willium  l>e  appointeil  by  arbitrators,  and  they  in 
(innil,  in  Frame  v.  ])ai\son,  14  Vcs.  386,  consequence  of  the  landlord's  refusal  to 
gave  the  following  dctinition  :  "  It  is  nee-  enter  into  bonds  to  abide  by  the  award, 
cssary  therefore  to  show  a  part-perform-  failed  to  fix  the  rent,  but  the  tenant, 
ance ;  that  is,  an  act  unequivocally  refer-  though  he  paid  no  rent,  went  into  posses- 
ring  to,  and  resulting  from,  the  agree-  sion  and  made  expenditures  upon  the 
ment ;  and  such  that  the  party  would  suf-  faith  of  the  agreement.  On  a  bill  filed  by 
fer  an  injury,  amounting  to  fraud,  by  the  the  temmt.  Sir  William  Grant,  M.  K., 
refusal  to  execute  that  agreement."  held  that,  as  the  contract  was  in  part  per- 

(p)  S('e  Treat,  of  Eq.  Book  I.  ch.  3,  §  formed,  the  court  must  find  some  means  of 

9  ;  and  also,  Stoekley  v.  Stoekley,  1  Ves.  completing  the  execution,  and  it  was  re- 

&  B.  23,  a  tase  of  a  family  compromise  feired  to   the  Master   to  ascertain  what 

acquiesced   in  for  a  considerable  period,  rent  should  be  paid.     Gregory  v.  Mighell, 

In  a  case  where  the  plaintitf  has  laid  out  18  Ves.  328.     See  Boardmau  v.  Mostyn, 
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This  reason  would  perhaps  cover  a  great  number  of  cases  in 
which  specific  performance  of  contracts  avoided  by  the  statute 
of  frauds  has  been  decreed  on  the  ground  of  a  part  perform- 
ance; as  where  a  defendant  receives  the  land  delivered  to  him 
under  a  contract  and  builds  upon  it ;  sells  his  own  homestead 
to  pay  for  the  new  one,  and  removes  his  family  to  it ;  or  by 
some  sacrifice  raises  money  to  pay  off  a  charge  upon  the  estate 
which  he  occupies  by  delivery  from  the  seller.  If  equity  goes 
further  than  this,  it  may  do  justice  between  any  two  parties  in 
any  particular  case ;  but  it  is  in  danger  of  doing  for  them  ille- 
gal justice,  and  therefore  of  doing  injustice  to  the  whole  com- 
munity. 

Under  the  clause  in  the  4th  section  of  the  statute  prohibiting 
any  action  to  be  brought  charging  any  person  upon  any  agree- 
ment made  in  consideration  of  marriage,  unless  the  agreement 
or  some  note  or  memorandum  thereof  be  in  writing  and  signed 
by  the  party  to  be  charged,  the  marriage  itself  is  not  a  part  per- 
formance of  the  contract,  to  take  it  out  of  the  statute,  (ee) 

It  may  be  added  that  there  are  in  the  books  many  instances 
in  which  equity  has  satisfied  the  justice  of  the  case  before  it,  in 
apparent  disregard  of  other  provisions  of  the  statute  of  frauds. 
Thus,  an  executor  having  promised  a  testator  to  pay  a  legacy, 

6  Ves.  470,  471;  Attorney-Geneml  v.  husband,  upon  a  bill  filed  by  the  fidrainis- 
Day,  1  Ves.  Sen.  221 ;  Jackson  v.  Jack-  ti-ator  of  the  wife  against  the  husband's 
son,  19  Eng.  Law  and  Eq.  546 ;  Maynell  executor,  praying  that  the  bonds,  etc. 
V.  Surtees,  31,  id.  475,  492,  by  the  Lord  should  be  delivered  up  to  the  plaintiif, 
Chancellor;  Devonshire  v.  Eglin,  14  ( who,  apart  from  the  contract  in  question, 
Beav.  530  ;  Robinson  v.  Kettletas,  4  Edw.  was  entitled  to  them  under  the  laws  of  the 
Ch.  67.  And  in  Farkhurst!'.  Van  Cortland,  State  as  choses  in  action  not  reduced 
14  Johns.  15,  a  majority  of  the  Court  of  into  possession  by  the  husband,)  it  was 
Errors  of  New  York,  reversing  the  decision  held  by  the  Court  of  Appeals,  reversing 
of  Chancellor  Kent  (1  Johns.  Ch.  273),  the  decision  of  the  Chancellor,  (3  Md. 
allowed  their  inclination  to  find  the  terras  Ch.  Dec.  119,)  that  the  bill  should  be 
of  a  contract  in  a  case  of  partial  perfoim-  dismissed.  Crane  v.  Gough,  4  Mainland, 
ance  to  carry  them  very  far.  316.  The  contract  was'  there  treated 
(ee)  Montacute  i.-.  Maxwell,  1  P.  Wms.  as  one  which  had  been  executed  ;  and 
618.  See  Argenhright  v.  Campbell,  3  the  court  refused  to  use  the  Statute  of 
Hen.  &  Munf.  144.  But  where  by  a  pa-  Frauds  as  an  engine  to  oust  the  defend- 
rol  antenuptial  contract  it  was  agreed,  in  ant  from  the  position  which  he  was  con- 
consideration  of  the  marriage,  that  the  in-  sidered  as  holding  by  virtue  of  such  exe- 
tended  husband  should  have  certain  bonds  cuted  contract.  An  agreement  in  consid- 
and  other  securities,  the  property  of  the  eration  of  marriage  was  held  to  be  taken 
lady ;  and  should  allow  her  during  her  out  of  the  statute  by  part  performance  in 
life  the  interest  thereon  as  pin-money;  Surcome  v.  Pinniger,  17  Eng.  Law  and 
and  after  the  mamage  of  the  parties,  and  Bq.  212. 
the  deatli,  first  of  the  wife  and  then  of  tlie 
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and  told  him  that  he  need  not  put  it  in  his  will,  was  held  to 
pay  it  himself.  (/)  But  even  law,  in  an  analogous  case,  has 
sustained  the  somewhat  equitable  action  of  assumpsit.  For 
when  a  testator  intended  to  provide  by  will  for  felling  timber 
to  raise  money  for  his  younger  children,  and  his  eldest  son 
desired  him  not  to  disfigure  the  estate,  and  promised  to  pro- 
vide the  money ;  after  the  death  of  the  father,  the  younger  child 
brought  an  action  of  assumpsit  against  the  heir,  and  it  was 
held  that  it  could  be  maintained,  (g-)  But  most  of  these 
cases  would  come  under  equity  jurisdiction  as  grounded  on 
fraud.  (/<) 

Still  another  class  of  questions  arises  under  the  equity  juris- 
diction as  grounded  on  mistake.  Undoubtedly  equity  will  cor- 
rect a  mistake  of  either  party,  if  it  be  material,  and  would  if 
known,  have  prevented  or  materially  varied  the  contract.  It 
will,  as  is  said,  "  reform  "  the  contract  and  enforce  it  as  re- 
formed. But  the  question  has  often  come  before  our  com-ts, 
whether  oral  evidence  can  be  received  to  show  the  mistake,  and 
thereby  make  it  in  fact  a  new  contract,  when  an  oral  contract 
would  be  void  or  not  enforceable  by  the  statute  of  frauds. 
The  course  of  adjudication  is  not  uniform  on  this  point.  But 
while  it  cannot  be  denied  that  numerous  authorities  support  a 
disregard  of  the  statute  in  such  cases,  (t)  others  maintain  its 
authority,  (j)     We  should   say,  in   principle,  that  if  a  material 

(/)  Oldham  u.  Litchford,  2  Vern.  506  ;  intention  of  tlie  parties,  but  also  of  the 

Eeecli  V.  Kt'iiiiinatr,  Ambl.  67.  precise  stipulation  proposed  to  be  insert- 

(<;)  Dutton   v.   Poole,   2   Lev.    210,   1  ed.orotliercorrectionproiiosedtobcmade. 

Vent.  318.  Philpott  v.  Elliott,  4  Jld.   fli.  Dec.  27.3  ; 

(A)  Kccchr.  Kennegal,  1  Ves.  Sen.125.  Hall   v.   Clagett,  2  JMd.   Ch.   Dec.   151. 

(i)  Gillespie  o,    Moon,   2    Johns.    Ch.  And  tlie  court  will  not  interfere  to  reform 

585;    1    Story,    lOq.  §  161    and   note;   1  and  enforce  a  contract,  whore  the  mistake 

Greenl.  Ev.   §  296,  n.  ;  Johnson,  C,  Phil-  is  the  result  of  the  plaintiif's  own  omis- 

pott   !'.    Elliott,   4   Md.    Ch.    Dec.   273;  sion  of  reasonable  vigilance,  and  fraud  is 

Moale  V.  Buchanan,  II  G.  &  J.  314,  325,  not  |)rovcd  upon  the  other  party.     Wood 

which,  however,  was  a  case  where  there  v.  Patterson,  4  Md.  Ch.  Dec.  335.     If  the 

was  a  part  iierfornianco  of  the  contract ;  contract  be  altogether  oral,  equity  cannot, 

and  this  is  a  distinction  to  which  impor-  on  tho  ground  of  a  supposed  jurisdiction 

tance  hqs  been  attaclicd.     Coles  v.  Bowue,  to  reform  it  proceed  first  to  rectify  it,  and 

10  Paiijc,   G.'i:'].     See  Bellows    v.   Stone,  then    to    enforce    specific    performance; 

14  X.  U.  201,  per  Piirkr:r,  C.  J.     But  in  tliere  must  be  xume  written  expression  of 

jurisdictions  where  this  doctrine  is  enter-  the  contract  to  satisfy  the  statute.    Johnson, 

tained,  it  is  held  lliat  there  must  be  c/mc  C,  Gough  r.  Crane",  3  Md.  Ch.  Dec.  135. 

/iroo/"  not  only  of  the  fact  that  a  mistake  (  ;)  WooUam   v.    llcarn,    7    Vcs.    219; 

has  been  committed,  and  that   the  con-  Wiiich  (..Winchester,  1   Ves.  &B.  378; 

tract  as  written,  does  not  express  tho  Clarke  v.  Grant,  14  Ves.  519  ;  Higginson 
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part  of  a  contract  is  not  written,  that  contract  is  not  written  ; 
and  if  it  be  one  which  the  statute  declares  of  no  force  unless 
written,  courts  of  equity  have  no  rightful  power  to  give  it 
force. 

Law  gives  no  relief  where  the  mistake  is  one  of  law,  or  one 
arising  from  ignorance  of  law.  This  is  well  settled.  It  was 
once  intimated  that  the  maxim  "  ignorantia  legis  neminem  ex- 
cusat,"  applied  only  to  crimes  and  public  offences ;  (jj)  but  it  is 
now  universally  agreed  that  it  is  of  equal  force  in  civil  cases 
at  law.  (jk)  Whether  this  rule  has  equal  force  in  equity  may 
not  be  quite  so  certain.  In  England,  at  least,  there  is  some 
conflict,  (jl)  But  even  there,  the  courts  of  equity  appear  now 
to  adopt  this  rule,  (jm)  and  in  this  country,  the  high  authority 
of  the  Supreme  Court  of  the  United  States,  as  well  as  the 
State  courts  generally,  may  be  regarded  as  having  conclusively 
established  the  rule,  (jn)  subject,  perhaps,  to  some  qualification 
in  particular  cases. 


SECTION    VI.     • 

OF    COMPENSATION. 

The  doctrine  of  compensation  often  comes  before  courts  of 
equity;  and  the  various  questions  to  which  it  gives  rise  have 
been  very  variously  decided.  Much  uncertainty  hangs  over 
many  of  them  at  this  moment.  The  most  usual  form  in  which 
this  subject  is  presented  is  where  there  is  a  contract  for  the  sale 
of  an  estate,  and  it  cannot  be  carried  into  exact  execution  by 
reason  of  some  change  or  mistake  about  it,  and  specific  perform- 

V.  Clowes,  15  Ves.  516.     (The  foregoing  [jl]  See  cases  before  cited,  and  Bing- 

are  judgments   of  Sir    William    Grant.)  ham  «.  Bingham,  1  Ves.  Sen.  126. 

Bich  V.  Jackson,  6  Ves..  334,  note,  per  {jm)  Stewart  v.  Stewart,  6  CI.  &  Fin. 

Lord  Lotighborough,  C. ;  Clinan  v.  Cooke,  968 ;  Cholmondeley  v.  Clinton,  2  Merivale, 

1  Seh.  &  Lef.  39.    Alderson,  B.,  Attorney-  171, 233, 328 ;  Denys  v.  Shuckburgh,  4  Y. 

General  v.  Sitwell,  1  Yo.  &  Coll.  Ex.  &  C.  42. 

583.  (jn)  Hunt  v.   Eousmaniere,   1    Peters, 

())■)  Lansdowne   v.   Lansdowne,   Mos.  S.  G.  15;  S.  C.  8  "Wheat.  211  ;  Hepburn 

364,  S.  C.  2  Jac.  &  Walk.  205.  v.  Dunlop,  10  Wheat.   179,  195;   Shot- 

(jk)    See    Lord    Cottenham's    remarks  well «.  Murray,  1  Johns.   Ch.  512,  515; 

upon  the  case  quoted   in   the   preceding  Lyon  v.  Eichmond,   2   Johns.    Ch.    51  ; 

note,  in  Stewart  v.  Stewart,  6  CI.  &  Tin.  Storrs  v.  Barker,  6  Johns.  Ch.  169. 
968. 
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ance  is  decreed  with  compensation  to  the  party  who  would 
otherwise  lose  by  the  change  or  mistake.  (A;)  At  law  it  is  diffi- 
cult to  adjust  the  damages  to  such  circumstances,  or  indeed,  in 
many  of  these  cases  to  maintain  the  action,  (kk)  So  at  least,  it 
is  said,  and  undoubtedly  is  at  common  law;  but  in  some  States^ 
a  jury  may  find  conditional  damages  to  be  released  on  specific 
perfovmauce  of  a  contract,  (/)  nor  are  we  aware  of  any  inherent 
difficulty  in  this.  In  equity,  at  this  time,  the  amount  of  this 
compensation  is  often  ascertained  by  a  jury  on  an  issue  framed 
for  that  purpose,  and  formerly  it  is  said  this  was  almost  always 
done,  (to)  instead  of  referring  the  case,  as  is  more  usual  now,  to 
a  master.  («) 

It  is  now  generally  admitted,  that  if  the  defect  or  diminu- 
tion or  incapacity  is  large  and  substantial,  compensation  cannot 
be  made  for  it,  and  it  is  good  ground  for  withholding  a  decree  for 
performance,  (o)  It  should  seem,  therefore,  that  only  when  the 
substance  of  the  agreement  can  be  fully  executed  and  only 
when  a  comparatively  trifling  adjustment  is  needed  to  satisfy 
the  equities  of  the  case,  that  compensation  can  be  made,  [p) 
But  this  rule,  if  it  be  a  rule,  is  very  liberally  construed. 

So  also,  it  is  said  that  compensation  is  not  damages,  but 
must  be  carefully  discriminated  from  them,  {q)  But  it  is  not 
easy  to  understand  this  rule  very  clearly.  If  it  is  meant  that 
compensation  is  made  only  where  it  can  be  exactly  ascertained 

(k)  Hill  V.  Buckley,  17  Ves.  401.     For  stipulated  that  the  compensation  for  cixors 

the  circumstances  which  may  entitle  a  de-  in  the  description  of  the  property  shall  be 

fendant  to  cniii|icnsution  though  not  suf-  estimated  by  arbitration,  upon  their  failure 

ficient  to  cnal)le  him  to  refuse  a  specitic  to  get  it  settled  in  that  manner,  the  court 

performance,   sec  the   judgment   of    Sir  will  settle  it  by  reference  to  the  master. 

William  (I'l-init,  JI.  R.,  Dyer  z'.  Hargravc,  Leslie  v.  Tompson,  5  £ng.  L.  &  Eq.  171, 

10  Vcs,  .')i)u,  where  it  was  held  that  a  \  en-  15  Jur.  717. 

dee  cannot  obtain  compensation  for  a  de-  (o)  Peers  v.  Lambert,  7  Beav.  546.  A 
feet  which  lie  knew,  or  from  its  evident  want  of  title  to  209  acres,  out  of  698,  was 
character  must  be  presumed  to  have  held  to  be  too  great  a  deficiency  to  be  sup- 
known  t(i  exist ;  notwithstanding  it  was  plied  by  compensation,  although,  the  par- 
reprcscntcil  Iiy  the  vendor  not  to  exist.  eel  of  209  acres  was  separated  by  a  public 

{kk)  I>nnl  Alnnili'jj,  C.  J.,  Johnson  v.  road  from  the  residue,  and  all  the  build- 
Johnson,  .3  Bos.  &  I'ull.  169,  170.  ings  were  on  the  latter.     Jackson  D.Ligon, 

{/)  At  least,  such  has  been  the  practice  3  Leigh,  161. 
in  Pennsylvania,  Gibson,C.J.,T)ecampv.         (p)  Shackleton  v.  Suteliffe,  1  De  G.  & 

Fe.ay,  5  Scrg.  &  Hawle,  328;   Coulter,  J.,  S.  609. 

Hauliergci-  c.  Ko.)t,  5  Barr,  112  ;  ICribbs         (?)  See  White  v.  Cuddon,  8  CI.  &  Fin. 

V.  Downing,  25  Penn.  399.  792.     Lord    Brooke   v.    Eounthwaite,  5 

(m)  1  Fonb.  Eq.  ch.  3,  ^  8,  note  (b).  Hare,  298. 

(ji)  And  if  the  parties  have  themselves 
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and  proportioned  and  not  estimated  in  general  as  damages  often 
are,  numerous  cases  contradict  this.  Formerly  a  purchaser 
has  been  compelled  to  take  an  estate  which  was  liable  to  an 
uncertain  and  nearly  contingent  diminution  or  charge,  with  a 
compensation  for  this  possibility,  but  it  seems  now  to  be  ad- 
mitted that  these  cases  were  erroneous,  (r) 

It  is  settled  also  that  no  purchaser  is  bound  to  take  another 
thing  —  one  different  in  nature  —  from  that  he  bargained  for ;  (s) 
as  not  a  lease  for  an  underlease,  or  vice  versa,  (t)  nor  a  life- 
estate  instead  of  a  fee ;  (u)  nor  an  estate  in  reversion  instead  of 
one  in  possession,  (u) 

If  a  purchaser  find  that  he  cannot  have  the  estate  he  bar- 
gained for  without  a  considerable  deduction  from  it,  he  may 
insist  on  this,  and  on  being  allowed  adequate  compensation,  (w) 


(r)  A*pnrchaser  will  not  be  compelled 
to  accept  an  indemnity  as  compensation. 
Balmanno  v.  Lumley,  1  Ves.  &  Bea.  224 ; 
Fildes  V.  Hooker,  3  Madd.  193.  In  the 
'  latter  case  the  Vice-Chancellor  noticed  a 
distinction  between  a  risk  going  to  the 
very  estate  in  the  land,  and  therefore  putting 
in  jeopardy  the  specific  subject  of  the  con- 
tract ;  in  which  case  he  held  it  to  be  clear 
that  the  acceptance  of  an  indemnity  would 
not  be  required ;  and  the  case  where  a 
good  title  can  be  made,  but  it  is  subject 
to  a  pecuniary  charge  ;  and  he  stated  that 
in  cases  of  the  latter  kind  a  court  of  equity 
had  compelled  a  specific  performance  of 
the  contract  upon  security  against  the 
charge.  Though  even  that  course,  he 
said,  might  have  been  questionable  as  ini- 
posing,  at  all  events,  a  considerable  degree 
of  trouble  upon  a  purchaser,  to  which  he 
had  not  subjected  himself  by  the  terms 
of  his  contract.  Neither  can  a  vendor  as 
it  seems  be  compelled  to  give  an  indemnity. 
In  Balmanno  v.  Lumley,  1  Yes.  &  Bea. 
225,  (which  was  an  application  by  a  ven- 
dor,) Lord  Eldon,  C,  said  "he  did  not 
apprehend  the  court  could  compel  the 
purchaser  to  take  an  indemnity,  or  the 
vendor  to  give  it."  And  in  Aylett  v.  Ash- 
ton,  1  My.  &  Cr.  114,  it  was  held  that  an 
indemnity  could  not  be  required.  And 
see  Paton  v.  Brebner,  1  Bligh,  66,  67. 
Bat  Lord  Eldon  himself  had  decreed  an 
indemnity  in  Milligan  v.  Cooke,  16  Ves. 
13,  and  whether  the  explanation  of  that 
case  suggested  in  the  note  in  1  Bligh,  67, 
be  supported  by  the  facts,  qucere.    Lord 
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St.  Leonards,  whose  opinion  appears  to 
be  that  an  indemnity  cannot  ffo  required 
in  any  case,  has  questioned  tlie  propriety 
of  the  decree  in  Milligan  v.  Cooke,  1  Sugd. 
V.  &P.  ch.  7,  §  1,  p.  35. 

(s)  Drewe  v.  Corp,  9  Ves.  368 ;  Halsey 
V.  Grant,  13  Ves.  77,  79;  Binks  v.  Lord 
Eokeby,  2  Swanst.  222.  An  agreement 
to  convey  ten  lots  is  not  satisfied  by  a 
tender  of  eight  lots  and  the  undivided 
half  of  four  other  lots.  Boy  v.  Willink, 
4  Sandf  Ch.  525. 

{t)  A  purchaser  who  has  contracted  for 
an  assignment  of  a  term  of  ninety-nine 
years,  will  not  be  compelled  to  accept  an 
underlease  for  a  term  of  the  same  length,, 
wanting  three  days,  although  the  contract 
of  sale  contain  a  provision  that  any  error 
or  misstatement  of  the  property  or  term  of 
years  shall  not  vitiate  the  sale  but  shall  be 
the  subject  of  compensation,  and  although 
compensation  be  tendered ;  for  no  under- 
lease is  substantially  the  same  thing  as  an 
assignment  of  the  original  term.  Made- 
ley  V.  Booth,  2  De  G.  &  S.  718 ;  1  Sugd. 
V.  &  P.  ch.  7,  sect.  1,  p.  10. 

(u)  A  party  who  has  agreed  to  purchase 
a  freehold  estate,  cannot  be  compelled  to 
take  a  leasehold,  no  matter  how  long  the 
term.  Drewe  v.  Corp,  9  Ves.  368.  And 
see  Wright  v.  Howard,  1  Sim.  &  St.  190. 
,  (v)  Collier  v.  Jenkins,  Younge,  295. 

[w]  Wood  V.  Griffith,  1  Swanst.  54  ; 
Mortlock  t>.  Buller,  10  Ves.  315  ;  Mestaer 
V.  Gillespie,  11  Ves.  640;  Paton  v.  Ro- 
gers, 1  Ves.  &  Bea.  352 ;  Nelthoipe  v. 
Holgate,  1  Coll.  203 ;  Milligan  w.  Cooke,. 
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But  a  seller  could  not  insist  that  a  purchaser  should  take  an 
estate  with  an  equally  large  diminution,  although  he  offered  an 
adequate  deduction  from  the  price,  (z).  The  reason  is  obvious. 
In  the  first  case  the  plaintiff  stands  ready  to  perform  his  part  of 
the  contract.  In  the  other,  the  plaintiff  says  he  cannot  perform 
his  part,  but  demands  performance  from  the  defendant.  In 
most  cases  the  defendant  stands  in  a  more  favorable  position 
before  the  court  than  a  plaintiff  who  seeks  for  specific  perform- 
ance. That  is,  it  requires  a  less  weight  of  objection  to  induce 
a  court  to  withhold  this  relief,  than  of  favorable  circumstance 
or  reason  to  persuade  them  to  grant  it. 

As  there  is  a  rule  at  law  for  the  construction  of  a  contract, 
that  it  should  be  established  rather  than  defeated,  so  equity, 
it  is  said,  desires  not  forfeiture  but  compensation.  (?/)  And, 
therefore,  specific  performance  will  be  decreed  either  with  a 
modification  of  the  bargain,  or  with  compensation,  provided 
neither  be  carried  so  far  as  to  substitute  a  new  contract  for  that 
which  the  parties  made,  (z) 

Upon  still  another  question  the  authorities,  as  yet,  are  much 
divided.  It  is,  whether  a  court  of  equity  will  hold  jurisdiction 
of  a  case,  merely  to  make  compensation  to  an  injured  party, 
where  it  cannot  give  specific  performance.  In  other  words  is 
compensation  within  the  power  of  equity  only  as  an  incident  of, 
or  as  collateral  to,  a  specific  performance  which  would  otherwise 
be  inequitable,  or  can  it  decree  compensation  by  itself,  without 
reference  to  specific  performance  ?  It  is  not  to  be  denied,  that 
high  authorities,  including  the  Supreme  Court  of  the  United 
States,  appear  to  hold  that  a  court  of  equity  has  this  distinct 
and  independent  power  of  compensation,  (a)     But  it  seems  to 

16  Ves.  1  ;  Soani.an  v.  Vawdrey,  16  Vcs.  (::)  Halsey  !>.  Grant,  13  Ves.  77,  79; 
390  ;  Newby  v.  Payntcr,  19  Eng.  L.  &  Eq.  King  v.  Bardeau,  6  Johns.  Ch.  38 ;  Mores 
68  (V.  C);  see  also,  Waters  v.  Travis,  v.  Elmendorf,  11  Paige,  277. 
9  Johns.  450;  see  Ketchum  v.  Stout,  20  (a)  Pratt  v.  Law,  9  Cranch,  494;  Phil- 
Ohio,  453..  IJut  the  court  may  refuse  a  lips  v.  Thompson,  1  Johns.  Ch.  131  (corn- 
er pres  execution  of  an  agreement  to  sell  pare  Woodcock  r.  Bennet,  1  Cow.  711, 
land  in  which  the  vendor  has  a  limited  756)  ;  Payne  v.  Graves,  5  Leigh,  561 ; 
estate  only,  if  the  third  parties,  interested  Johnston  v.  Glancy,  4  Blackf.  94  ;  Eock- 
in  the  property,  would  be  prejudiced  there-  well  u.  Lawi'cnce,  2  Halst.  Ch.  190.  Aday 
by.    Thomas  v.  Bering,  1  Keene,  729.  v.  Echols,  18  Ala.  353;  2  Story,  Eq.  Jur. 

(x)  See  the  cases  in  the  preceding  note.  §  798,  and  note  1 .    But  compare  id.  ^  799. 

(i/)  Pago  u.  Broom,  4  Kuss.  0,  2  Kuss.  See  Bowie  v.    Stonestreet,  6   Maryland, 

&  My.  214.  418. 
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US  rather  a  departure  from  the  best  established  principles  of 
equity  jurisprudence ;  and,  indeed,  to  tend  to  the  confusion  of 
the  distinction  between  equity  and  law,  by  taking  away  all 
limit  to  equity.  We  are  unable  to  see  how  compensation  in 
such  a  case  is  any  thing  else  than  damages,  (b)  Judge  Story, 
who  admits  that  the  cases  of  this  kind  have  been  pushed  quite 
too  far,  supposes  one,  in  illustration  of  a  class,  in  which,  as  he 
says,  "  there  seems  to  be  a  just  foundation  for  the  exercise 
of  equity  jurisdiction."  (c)  It  is  where  one  who  has  orally  bar- 
gained away  an  estate,  conveyed  a  part  and  sold  the  rest  for 
value  to  a  buyer  ignorant  of  the  first  sale,  and  innocent  of  the 
fraud,  and  the  first  buyer  cannot  have  specific  conveyance,  but 
prays  for  compensation.  Here,  however,  if  the  circumstances 
of  the  case  permitted  an  action  for  the  fraud,  damages  would 
be  recoverable  at  law,  and  would  be  measured  there  as  in 
equity.  And  if  the  action  could  not  be  sustained,  or  damages 
could  not  be  recovered,  it  would  present  the  simple  case  of  a 
party,  who  has  wholly  neglected  the  wise  and  plain  and  well- 
known  rules  of  law  for  the  prevention  of  fraud,  and  finds  that  the 
law  gives  him  no  indemnification  for  the  loss  he  has  brought 
upon  himself.  Nor  do  we  see  any  distinct  principle  which 
would  justify  equity  relief  in  such  a  case,  which  would  not  give 
it  as  well  in  every  case  where  the  buyer  of  a  house  was  cheat- 
ed ;  cases  in  which,  says  Lord  Chief  Baron  Alexander,  "no  one, 
I  apprehend,  ever  thought  of  filing  a  bill  in  equity."  (d) 

(6)  And  see  Todd  w.  Gee,  17  Ves.  278;  401,  402;  Todd  v.    Gee,   17  Ves.   278; 

Gwillitn  V.  Stone,  14  Ves.  128  ;  Clinan  v.  Woodcock  v.  Bennet,  1  Cow.  711.     (But 

Cooke,  1  Sch.  &  Lcf.   25  ;  -Newham  v.  see  Clinan  v.  Cooke,  1   Sch.  &  Lef.  25 ; 

May,  13  Price,  749;  Clarke  v.  Rochester  Sainsbury  v.  Jones,   5  My.   &  Cr.  3,   2 

&c.  Railroad  Co.  18  Barb.  S.  Ch.  356.  Beav.   465.)      And  it  has  been   held  to 

(c)  2  Story,  Eq.  Jur.  §  798.    See  Morss  make  no  difference  whether  the  disabling 

I/.  Elmendorf,  11  Paige,  277,  288.  act  of  the  defendant  be  done  before  or 

(rf)  Newham  v.   May,    13   Price,   752.  after  the  commencement  of  the  suit.    An- 

But  it  seems  compensation  may  be  given  drews  n.  Brown,  3  Cash.  130.  Whether  the 

where  there  would  have  been  a  case  proper  plaintiff's  claim  to  compensation  in  such 

for  a  specific  performance,  but  for  the  con-  case  is  affected,  if  he  had  knowledge  when 

duct  of  the  defendant  in  wilfully  disabling  he  filed  his  bill,  that  a  specific  perform- 

himself   from    perfonning    his    contract,  ance  was  impossible,  qucere.     See  Hatch 

Denton  v.  Stewart,  1  Cox,  258 ;  Sir  Wil-  v.  Cobb,  4  Johns.  Ch.  560.     Wilde,  J.,  3 

Uam  Grant,  M.  R.,  Blore   v.    Sutton,  3  Cush.  135.     See  Sainsbury  u.  Jones,  ubi 

Mer.  248;  Greenaway  «.  Adams,  12  Ves.  sup. 
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SECTION    VII. 


OF   IMPOSSIBILITY   AND    OTHER   DEFENCES. 

Impossibility  of  either  of  three  kinds  may  prevent  a  decree 
for  specific  performance.  If  the  court  cannot  enforce  their  own 
decree,  this  is  a  reason  for  not  issuing  one.  (e)  For  example, 
if  the  manager  of  a  theatre  asks  a  court  to  compel  an  actor 
to  execute  his  agreement  to  play  for  him,  the  court  cannot  then 
tell  in  what  manner  he  is  to  play  the  part,  and  this  is  of  the 
essence  of  the  bargain.  (/) 

But  the  impossibility  may  be  on  the  part  of  the  defendant,  (g) 


(c)  Baldwin  v.  Society  for  Diffusing 
Useful  KnowlcdKC,  9  Sim.  393  ;  Clarke  v. 
Price,  2  Wils.  Ch.  157;  Gervais  v.  Ed- 
wards, 2  Dru.  &  War.  80,  1  Con.  &  Law. 
242,  was  an  application  for  the  specific  per- 
formance of  an  agreement  between  the 
plaintiff  and  defendant  for  the  straighten- 
ing of  a  winding  river  which  divided  their 
lands  ;  which  agreement  besides  providing 
for  a  mutual  compensation  for  soil  taken 
from  one  or  the  other  by  the  new  cut, 
stipulated  for  the  adjustment  and  compen- 
sation of  certain  contingent  damages 
which  might  be  thereafter  occasioned. 
The  plaintiff  in  liis  bill  waived  his  own 
right  to  compensation  for  the  future  and 
contingent  damage,  but  it  was  held  that 
the  other  provision  for  the  benefit  of  the 
defendant,  (which  it  was  not  possible  for 
the  plaintiff  so  to  get  rid  of,)  was  an  in- 
vincible obstacle  to  the  specific  enforce- 
ment of  the  contract.  The  observations 
of  the  Chancellor  Sugdeii  are  very  instruc- 
tive :  "  As  far  as  the  merits  of  the  case  go, 
I  would  decree  the  specific  execution  of 
this  contract ;  but  I  do  not  see  how  it  is 
possible.  If  I  execute  it  at  all,  I  must 
execute  it  in  toto ;  and  how  can  I  execute 
it  prospectively  f  The  court  acts  only  on 
the  principle  of  executing  it  in  specie,  and 
in  the  very  terms  in  which  it  has  been 
made  ;  therefore,  when  you  come  to  the 
specific  execution  of  a  contract  containing 
many  ])articulars,  you  must  see  that  it  is 
possible  to  execute  it  effectually.  The 
court  cannot  say  that,  when  an  event 
arises  hereafter,  if  will  then  execute  it.  In 
the  case  of  a  decree  for  the  execution  of  a 
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contract  for  the  sale  of  timber,  it  is  no  ob- 
jection that  it  is  to  be  cut  at  intervals ;  that 
is  certain,  and  the  mere  delay  will  not  pre- 
vent the  court  from  executing  it ;  there 
the  agreement  is  executed  in  specie ;  the 
court  decrees  to  one,  the  very  timber  con- 
tracted for,  to  the  other,  the  very  price. 
If  I  am  called  on  now  to  execute  this 
agreement,  I  can  only  specifically  exe- 
cute a  portion,  whereas  I  am  bound  to 
execute  it  all."  After  distinguishing  the 
case  of  an  agreement  for  a  covenant  for  a 
thing  to  be  done  thereafter,  which  can  be 
specifically  executed  by  the  making  of  the 
covenant,  from  a  case  like  the  present,  of 
an  agreement  to  do  the  thing  itself  when 
the  contingency  shall  give  occasion  for  it, 
his  lordship  added;  "No  precedent  .has 
been  cited  ;  but,  indeed,  none  is  necessary. 
It  is  a  question  of  principle  ;  and  I  am 
clearly  of  opinion,  that  if  I  gave  a  decree 
now,  it  would  not  be  a  specific  execution 
of  the  contract,  but  only  a  declaration  that 
there  ought  to  be  a  spci  ific  execution  of  it 
hereafter.  I  must  therefore  leave  the 
plaintiff  to  his  remedy  at  law."  1  Con. 
&  Law.  244,  245. 

(/)  De  Eivafinoli  o.  Corsetti,  4  Paige, 
264.     But  see  ante,  p.  353,  note  (?i). 

{i})  As  where  the  defendant  has  con- 
tracted that  a  third  party  shall  do  some 
act  wliieh  such  third  party  refuses  to  do. 
See  Thornbury  v.  Bevill,  1  Yo.  &  Coll. 
Ch.  564.  If  the  contract  particularly 
provide  that  some  act  of  the  other  party, 
the  parties  jointly  or  a  third  party,  or 
some  other  event,  shall  be  the  foundation 
for  what  the  defendant  is  to  do,  then  if 
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We  have  considered  elsewhere  when  an  impossibility  of  this 
kind  is  a  sufficient  defence  to  an  action  at  law  for  damages.  (A) 
But  it  is  obvious  that  an  impossibility  which  is  wholly  the  fault 
of  the  defendant  and  would  not  operate  as  any  defence  at  law, 
might  still  suffice  to  prevent  a  decree  for  specific  performance. 
For  if  such  a  decree  issued  it  could  only  end  in  money  com- 
pensation, or  in  a  mere  punishment  of  the  defendant  which 
would  be  useless  to  the  plaintiff;  but  costs  would  probably  be 
given  to  a  plaintiff  in  such  a  case  if  specific  performance  were 
denied.  Neither  would  specific  performance  be  decreed  when 
the  defendant  can  do  the  thing  but  only  by  a  violation  of 
law ;  (j)  hence  a  vendor  will  not  be  ordered  to  make  sale  of  a 


such  act  or  event  have  not  occun'cd  or 
been  done,  the  defendant  (not  having  been 
in  fault  in  the  matter)  will  not  in  general 
be  compelled  to  perform  the  contract. 
Thus  if  vendor  and  vendee  have  stipulated 
that  the  price  shall  be  ascertained  by  arbi- 
tration, whether  by  a  particular  arbitrator 
or  by  arbitration  generally,  in  such  case  if 
the  arbitration  do  not  proceed  as  agreed, 
and  the  price  is  not  ascertained  according 
to  the  mode  in  which  the  parties  have 
stipulated,  equity  has  no  right  to  make  a 
different  contract  from  that  which  the 
parties  have  entered  into,  and  ascertain  it 
for  them  in  some  different  mode.  Lord 
Cramvorth,  C,  Morgan  v.  Milman,  3  De  G. 
M.  &  G.  34,  35  ;  South  AVales  Railway 
Co.  V.  Wythes,  31  Bng.  L.  &  Eq.  226 ; 
5  De  G.  M.  &  Gord.  And  see  Milnes  v. 
Gery,  14  Ves.  400 ;  Blundell  v.  Brettargh, 
17  Ves.  232;  Gourlay  v.  The  Duke  of 
Somerset,  19  id.  429.  Compare  Gregory 
V.  Mighell,  18  id.  328;  and  other  cases  of 
the  same  class  cited  ante,  p.  5.')3,  n.  (e).  In 
Morgan  v.  Milman  there  was  an  agree- 
ment between  A  and  B,  that  B  should 
pay  A  for  certain  land  undertaken  to  be 
sold  under  a  power,  a  compensation  to  be 
settled  by  arbitration,  or  in  another  speci- 
fied mode  as  A  should  determine  ;  and  A 
having  died  without  appointing  an  arbi- 
trator, his  executor  filed  a  bill  against  the 
remainder-man  and  B,  for  a  conveyance 
of  the  land  to  B,  and  completion  of  the 
contract ;  and  upon  this  state  of  facts 
making  a  somewhat  different  ca*  from 
the  sirnple  one  of  vendor  and  vendee,  the 
Lord  Chancellor  said:  "It  is  quite  clear 
that  the  only  point  remaining  in  doubt, 
namely,  the  amount  of  the  purchase- 
money,  never  was  ascertained  by  either  of 
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the  modes  which  were  pointed  out.  It 
has  been  suggested  that  that  was  imma- 
terial ;  that  the  court  may  ascertain  it,  oi; 
that  some  other  step  may  be  taken  differ- 
ent from  that  which  the  parties  stipulated 
as  the  mode  of  ascertaining  what  the 
amount  of  the  purchase-money  should  be. 
I  confess  that  upon  principle  as  well  as 
upon  authority,  the  court  cannot  here,  as 
it  seems  to  me,  take  upon  itself  to  do  that ; 
if  indeed  there  had  been  an  agreement 
that  the  price  should  be  that  which  was  to 
be  ascertained  by  a  fair  valuation,  then 
the  court  might  interfere."  See  the  judg- 
ment of  Wigram,  V.  C,  Downs  v.  Collins, 
6  Hai-e,  433,  437;  Frederick  v.  Coxwell,  3 
Yo.  &  Jer.  514.  Where  a  literal  per- 
formance is  impossible  or  would  not, 
owing  to  a  change  of  circumstances,  aci> 
complish  the  object  of  the  agreement, 
equity  will  sometimes  give  relief  in  some 
other  manner  as  near  as  possible  to  that 
originally  stipulated  for.  Thomas'  Adm'rs 
V.  Vonkapff 's  Ex'rs,  6  Gill  &  Johns.  372. 
It  seems  that  in  the  absence  of  special  cir- 
cumstances a  party  cannot  be  let  off  from 
his  contract  to  purchase  one  estate  be- 
cause of  his  inability  to  complete  a  con- 
tract he  had  entered  into  with  the  vendor 
at  the  same  time  for  the  sale  of  anotlier 
estate.  Croome  v.  Lediard,  2  My.  &  K. 
260. 

(A)  Ante,  Ch.  iii.  Sect.  11. 

Ij)  In  the  language  of  Lord  Redesdale, 
to  entitle  the  plaintiff  to  aifepecific  per- 
formance he  must  show  that  in  seeking 
the  performance  he  does  not  call  upon  the 
other  party  to  do  an  act  which  he  is  not 
lawfully  competent  to  do.  Harnett  v. 
Yeilding,  2  Sch.  &  Xef.  554 ;  Wood  v. 
Griffith,  1  Swanst.  55 ;  Sears  v.  City  of 
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thing  or  give  a  deed  of  land  when  he  has  no  legal  title,  (k)  But 
if  there  be  the  strictest  impossibility  that  the  party  himself 
should  do  the  thing,  —  as  if  he  be  dead,  —  but  there  are  those 
who  could  do  it  and  should  as  his  representatives,  there  are 
many  cases  in  which  they  are  required  to  do  it? 

It  is  obvious  that  an  agreement  to  make  a  certain  disposition 
of  property  by  last  will,  is  one  which,  strictly  speaking,  is  not 
capable  of  a  specific  execution  —  not  in  the  party's  lifetime, 
because  any  testamentary  instrument  is  by  its  nature  revocable  ; 
and  after  his  death  it  is  no  longer  possible  to  make  his  la§t  will. 
Yet  it  has  been  held  to  be  within  the  jurisdiction  of  equity  to 
do  what  is  equivalent  to  a  specific  performance  of  such  an 
agreement,  by  requiring  those  upon  whom  the  legal  title  has 
descended  to  convey  the  property  in  accordance  with  its 
terms.  (/)  And  the  court  will  not  allow  this  post  mortem  rem- 
edy to  be  defeated  by  any  devise,  or  conveyance  in  the  lifetime 
inconsistent  with  the  agreement,  unless  indeed  rights  of  pur- 
chasers deserving   of  protection  should  intervene.  (;»)     But  if 


EBoston,  16  Pick.  357.  A  trustee  will  not 
be  compelled  to  commit  a  brcarli  of  trust. 
JBridger  v.  Rico,  1  Jac.  &  Walk.  74 ; 
White  )'.  Cuddon,  8  CI.  &  Fin.  766; 
.Mortlock  V.  Buller,  10  Vcs.  292  ;  Bcll- 
■ringer  v.  Blagrave,  1  De  G.  &  Sm.  6.3. 
No  matter  how  fair  the  conduct  of  the 
•  other  ijarty  may  hare  been.  Ord  c.  Noel, 
.5  Madil.  438.  Unless  under  special  cir- 
cumstances a  party  will  not  be  compelled 
,to  do  an  act  which  would  expose  him  to 
a  forfeiture.  rcacmk  v.  Penson,  11 
JBeaT.  355. 

{k)  Maiden  r.  Fyson,  9  Beav.  347.  In 
such  cases  the  rule  is  to  dismiss  the  bill, 
but  without  costs.     Id. 

(/)  Brinker  r.  Brinker,  7  Barr,  53  ;  (!ib- 
son,  C.  J.,  McClure  v.  McClure,  1  id.  378  ; 
Ttixjera,  J.,  Logan  v.  McGinnis,  12  Penn. 
32  ;  Mundorif  v.  liilbourn,  4  Maryl.  459, 
463.  And  see  the  cases  in  the  next  note, 
and  Scully  v.  Scully,  Sugd.  Law  Prop, 
in  Ho.  L.  104.  A  contrary  doctrine  was 
declared  in  Staiford  v.  Bartholomew,  2 
Cart.  (Ind.)*l5.3.  See  Harder  v.  Harder, 
2  Sandf.  Ch.  17;  Carlisle  v.  Fleming,  1 
Barring.  421.  It  has  been  held  that  a 
will  made  in  pursuance  of  the  agreement, 
may,  in  the  event  of  its  failing  to  operate 
as  a  will,  serve  as  a  memorandum  of  the 
agreement  within  the  statute  of  frauds ; 
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and  that  if  it  be  lost,  its  contents,  as  such 
memorandum,  may  be  proved  by  parol. 
Brinker  D.  Brinker,  7  Barr,  55.  See  Row- 
an's Appeal,  25  Penn.  294. 

(to)  In  the  case  of  a  covenant,  (such  as 
appears  to  bo  quite  usual  in  English  fam- 
ily settlements,)  that  the  covenantee  shall, 
at  the  death  of  the  covenantor,  receive  by 
his  will  a  certain  proportion  of  the  real  or 
personal  estate  (as  the  case  may  be)  of 
which  he  shall  die  seized  or  possessed ;  it 
is  hold  that  while  it  is  in  the  power  of  the 
covenantor  by  conveyance  operating  in 
his  lifetime  to  dispose  of  Ms  Avhole  interest 
in  the  property  or  any  part  of  it,  he  can- 
not convey  it  away  in  violation  of  the 
agTcemcnt.  cither  by  any  testamentary  act, 
or  any  act  which  though  not  testamentary 
in  form,  is  so  in  effect ;  if  therefore  he  make 
a  conveyance  in  which  he  retains  a  right 
of  control  over  the  property,  or  reserves 
to  himself  a  life-estate  (or  perhaps  even  a 
less  interest)  such  conveyance,  being  a 
fraud  upon  his  agreement,  may  be  set 
aside  and  the  estate  being  then  subject  to 
the  coVcnant  will  be  decreed  to  pass  as  if 
the  covenant  were  specifically  executed. 
Fortescne  v.  Hcnnah,  19  Ves.  67  ;  Logan 
V.  Wienholt,  7  Bligh,  N.  S.  1  ;  Sugd. 
Law  Prop,  in  House  of  Lords,  106;  Kan- 
dall  V.  Willis,  5  Ves.  262. 


CH.   VIII.J  ON   SPECIFIC   PERFORMANCE.  564 

one  contracts  to  devise,  and  during  his  life  conveys  the  land 
away,  equity  sometimes  requires  his  representatives  to  make 
full  compensation.  As  a  general  rule,  it  may  be  said  that 
where  a  specific  performance  would  be  decreed  as  between  the 
original  parties  lo  a  contract,  it  will  be  decreed  as  betwe'en  all 
who  claim  under  them,  unless  new  and  intervening  equities 
would  make  the  decree  operate  injustice  towards  these  par- 
ties, (n)  In  some  of  the  United  States  the  specific  performance 
of  a  contract  of  a  deceased  party  is  provided  for  by  statute. 
But  we  suppose  that  every  court  having  equity  powers  must  be 
able  to  do  this. 

An  impossibility  of  performing  the  contract,  is  to  be  distin- 
guished from  an  impossibility  of  making  that  use  of  the  consid- 
eration which  was  contemplated  at  the  time  the  contract  was 
made.  For  this  latter  impossibility  is  not  necessarily  a  good 
defence  against  a  prayer  for  specific  performance,  (nn) 

The  third  kind  of  impossibility  is  that  which  operates  through  • 
the  necessary  requirement  in  equity  of  a  fair  and  equal  mutual- 
ty.  (o)  If,  therefore,  the  plaintiff  ought  himself  to  do  something 
as  his  part  of  the  bargain  which  he  seeks  to  enforce,  which 
thing  he  cannot  do,  (p)  or  even  if  it  be  something  which  he  is 
bound  to  do,  but  has  not  done,  (q)   and  the  court  cannot  com- 

{n)  Ante,  sect.  l,p.  517.  contingency  which  might  have  rendered 

(nn)  Thus  a  railway  company  who  had  performance  by  the  defendant  impossible, 

contracted  to  purchase  certain  land  for  the  constitutes  no  objection  to  the  execution 

purposes  of  the  construction  of  a  branch  of  the  contract  if  the  contingency  did  not 

road,  were  held  not   to  be  excused  from  happen.    -Dowell  v.  Dew,  1   Yo.  &  Coll. 

paying   the  agreed  price  by  reason  that  Ch.  345,  356. 

they  had  allowed  their  powers  to  take  and         (g)  Thus  where  the  plaintiff  prayed  the 

use  the  land  to  lapse  and  expire  by  par-  specific  execution  of  an  agreement  for  a 

liamentary  limitation.     Hawkes  v.  East-  lease   entered  into    a  long  time   before, 

em  Ry.  Co.,  1  De  G.  M.  &  G.  737,  per  under  which  agreement  he  had  entered 

Lord  St.  Leonards,  C,  affirming  decision  into  possession,  and  made  expensive  im- 

of  Knight  Bruce,  V.  C,  3  De  G.  &  S.  743.  provements.  Sir  George  Turner,  V.  C,  re- 

(o)  It  is  a  corollary  of  the  principle  of  fused  to  decree  a  lease,  on  the  ground  that 

mutuality,  that  what  was  agreed  to   be  some  of  the  covenants  which    it  would 

done   on  the  part  of  the  plaintiff  should  contain  had  already  been  broken  by  the 

distinctly  appear.     Wingate  v.  Dail,  2  Har.  plaintiff,  so  that  had  the  lease  been  in  ex- 

&  Johns.  76 ;  Morgan  v.  Rainsford,  8  Jr.  istence  according  to  the  agreement    the 

Eq.  299.  lessor  would  have  had  a  right  to  re-enter. 

(  p)  "  It  would  be  quite  new,"  said 'Sir  Gregory  v.  Wilson,  10  Eng.  L.  &  Eq.  133, 

William  Grant,  "  for  a  court  of  equity  to  16  Jur.   304.      The   court  in    requiring 

enforce  performance  on  one  side  without  something  to  be  done  on  the  part  of  the 

examining  whether  there  be  a  capacity  to  plaintiff  as  a  condition  precedent  to  his 

perform  on  the  other."     Elides  v.  Hoojcer,  obtaining  the  relief  prayed,  will  sometimes 

2  Mer.  428.     But  the  fact  that  when  the  go  beyond  the  letter  of  the  contract,  and 

agreement  was  made,  it  was  subject  to  a  impose  something  which    the  defendant 
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pel  him  to  do  it,  equity  will  not  decree  specific  performance 
against  the  other  pjarty.  (r)  Thus  if  an  infant  bring  a  suit  for 
specific  performance,  it  may  be  a  sufficient  reason  for  denying 
it  that  there  is  something  for  him  to  do,  which  he  does  not  offer 
and  wliich  the  court  cannot  compel  him  to  do.  (s)  But  if  the 
infant  after  coming  of  age  files  a  bill  to  obtain  performance  of 
the  contract,  he  thereby  becomes  bound  by  the  contract,  and 
the  want  of  mutuality  is  cured,  (ss)  So,  if  he  in  any  other 
manner  affirm  the  contract  at  majority,  it  becomes  mutual,  (st) 
In  one  case  the  court  refused  to  restrain  a  defendant  from  pur- 
chasing a  certain  commodity  where  he  would,  although  he  had 
agreed  to  purchase  it  only  of  the  plaintiff  who  sought  to  com- 
pel him  to  do  so  ;  and  the  ground  of  the  refusal  was  that  the 
court  could  not  compel  the  plaintiff  to  supply  the  defendant 
with  as  much  of  that  commodity  as  he  might  want,  (t) 

A  probable  disability  of  the  plaintiff,  although  he  is  not  yet 
chargeable  with  any  default,  may  be  ground  for  a  court  of 
equity  to  refuse  to  interpose.  Thus,  if  the  terms  of  the  con- 
tract require  the  plaintiff  to  pay  money  at  a  future  time,  his 
insolvency  may  deprive  him  of  the  right  to  compel  the  other 
party  to  perform  his  agreement.  («)  And  it  has  been  held  that 
the  insolvency  of  an  intended  lessee  is  a  weighty  objection  to 
granting  him  a  decree  for  a  lease,  (y) 

could  not  have  demandecl  had  he  been  the  specific  perfonnance.     Lord  u.  Stephens, 

party  applying  for  the  interposition  of  tlie  1  Yo.  &  Coll.  Ex.  222 ;  1  Fonbl.  Eq.  B. 

court.     See  Moxhay  v.  Inderwick,  I  De  I.  ch.  V.  ^  8,  note  (g). 
G.  &  S.  708.     An  understanding  of  the         (s)  Flight   v.   BoUand,   4   Euss.   298; 

parties  collateral  to  a  written  contract  be-  Hargravc  !■.  Hargrave,  12  Beav.  411. 
tween  them  and  not  intended  to  form  a         (ss)  Milliken  v.  Millikon,  8  Jr.  Eq.  16. 

part  of  it,  cannot  occasion  a  denial  of  a  And  see  Flight  v.  Bolland,  4  Kuss.  298. 
specific  performance  of  the  contract;  but         (st)  See  Milliken  v.  Milliken,  8  Jr.  Eq. 

it  may  have  the  effect  to  induce  the  court  27,  28. 

not  to  decree  a  specific  performance  with-         (()  Hills  v.  CroU,  2  Phill.  60.     There  is. 

out  t.iking  care  that  the  defendant  should  a   more   full  report  of  the  judgment  of 

have  the   benefit  of  such  understanding,  the   Lord   Chancellor,   (Lyndhurst,)  in  a 

London  and  Birmingham  Railway  Co.  v.  note  in   1  De  G.  M.  &  Gord.  627.    This 

Winter,  Cr.  &  Ph.  57,  61.     And  see  ante,  case  which  had  had  a  great  deal  of  doubt 

sect.  5,  p.  ,545.  thrown  upon  it  previously,  was  recently 

(r)  But  if  the  thing  to  be  done  by  the  refen-ed   to  with   approval   by   Lord   St. 

plaintiff  did  not  enter  very  materially  into  Leonards,  C,  Lumley  v.  Wagner,  1  De 

the  consideration  of  the  agreement,  and  G.  M.  &  Gord.  627. 
the  defendant  at  the  time  contempl.ated         (u)  Franklin   v.    Lord   Brovnilow,    14 

the  possibility  of  a  failure  on  the  plaintiff's  Ves.  556;  l,orA  Langdale,  M.  R.,  Neale 

part  in  that  respect,  and  made  provision  for  i'.  Mackenzie,  Keen,  484.     And  see  Bra- 

the  case  in  the  contract  itself,  it  will  be  no  shier  v.  Gratz,  6  Wlieat.  539. 
obstacle  to  the  granting  of  a  decree  of        (k)  Buckland  v.  Hall,  8  Ves.  92.     The 
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If  the  nature  of  the  duties  of  a  servant  is  such  that  it  is  im- 
possible f?5r  a  court  to  enforce  by  its  decree  his  faithful  and 
proper  discharge  of  them,  it  is  not  competent  to  him  on  his 
part,  to  compel  the  employer  to  permit  him  to  perform  those 
services,  (w)  There  are  many  other  cases  where  the  principle 
that  equity  requires  mutuality,  has  received  illustration  ;  and  it 
seems  to  have  been  invoked  sometimes,  when  a  more  legitimate 
ground  of  decision  might  have  been  found  in  some  of  those 
more  general  doctrines  determining  the  specific  enforcement  of 
contracts  which  have  been  treated  of  in  previous  portions  of 
this  chapter.  We  have  placed  in  the  note  below  a  full  exami- 
nation of  thecases  on  this  difficult  subject,  (x) 


insolvency  of  the  plaintiff  has  been  held  to 
be  a  ground  for  refusing  a  decree  for  a 
lease,  although  his  discharge  was  granted 
as  long  before  as  six  or  seven  years,  but 
subsequently  to  the  agreement.  Price  v. 
Assheton,  1  Yo.  &  Coll.  Ex.  444,  per 
Alderson,  B.  Compare  the  same  case  at 
an  earlier  stage,  before  Lord  Lyndhurst, 
C.  B.  1  Yo.  &  Coll.  91,  93.  While  it  is 
not  necessary  that  the  party  should  have 
taken  the  benefit  of  the  Insolvent  Laws, 
or  that  he  should  have  given  up  all  hia 
property  to  his  creditors  ;  there  must  yet 
be  satisfactory  proof  of  general  insolvency, 
and  a  previous  default  in  a  particular 
instance  is  not  enough.  Neale  v.  Mac- 
kenzie, 1  Keen,  474. 

(ro)  Pickering  ;;.  The  Bishop  of  Ely,  2 
Yo.  &  Coll.  C.  C.  267. 

(x)  The  meaning  of  the  rule  of  equity 
requirinathat  contracts  must  be  mutual, 
is  not  very  clear ;  nor  is  it  easy  to  make 
a  satisfactory  classification  of  the  cases  in 
which  it  has  been  announced  as  the  ground 
of  decision.  By  mutuality  seems  some- 
times to  be  intended  mutuality  of  remedy  ; 
in  other  cases,  mutuality  of  agreement ; 
but  in  neither  sense  is  the  rule  of  univer- 
sal application.  1.  A  difference  in  the 
remedy,  or  power  of  enforcing  the  con- 
tract, may  exist  in  several  cases.  One 
party's  conduct  may  be  such  as  to  de- 
prive him  of  the  right  which  the  other 
possesses  of  applying»for  the  interposition 
of  the  court.  South-Eastern  Railway 
Co.  V.  Knott,  17  Eng.  Law  and  Eq.  555, 
10  Hare,  122.  And  though  no  moral 
imputation  rest  on  him,  the  defendant 
cannot  set  up  the  existence  of  an  impedi- 
ment  of  his  own  creation  to  his  enforce- 


ment or  enjoyment  of  the  part  of  the  con- 
tract beneficial  to  himself;  in  such  a  case, 
it  is  a  sufficient  reply  to  him  that  the  con- 
tract was  mutual  when  it  was  made;  and 
if  it  has  since  become  otherwise,  it  is  his 
own  fault.  Lord  St.  Leonards,  C.,  1  De 
G.  M.  &  G.  755.  So  a  subsequent  ine- 
quality of  obligation  occasioned  by  tlie 
act  of  God,  is  not  of  itself  a  valid  ground 
of  objection.  Stapilton  v.  Stapilton,  1 
Atk.  10.  Another  instance  appears  in 
the  doctrine,  denied  it  seems  by  Lord 
Redesdale,  Lawenson  v.  Butler,  1  Sch.  & 
Lef.  13,  but  now  perfectly  established, 
tliat  a  purchaser  may  compel  a  convey- 
ance, although  the  vendor  could  not  have, 
enforced  specific  performance  because  of* 
some  infinnity  in  the  title.  Sutherland  v. 
Briggs,  1  Hare,  34.  Ante,  sect.  6,  p.  556. 
And  in  cases  within  the  statute  of  frauds, 
it  is  now  clear,  (although  a  contraiy 
opinion  upon  this  point  also  was  ex- 
pressed by  Lord  Redesdale,  1  Sch.  &  Lef. 
20, )  that  the  circumstance  that  the  defend- 
ant only  signed  the  agreement,  so  that  he 
could  not  have  compelled  the  plaintiff  to 
perform  it,  constitutes  no  good  ground  of 
objection  to  the  plaintiff's  suit.  Back- 
house V,  Mohun,  3  Swanst.  434,  n. ;  Seton 
V.  Slade,  7  Ves.  275  ;  Western  v.  Russell, 
3  Ves.  &Bea.  192  ;  Ormond  v.  Anderson, 
2  Ball  &  Beat.  370;  Field  v.  Bolaud, 
1  Dru.  &  Walsh,  49  ;  Clason  v.  Bailey, 
14  Johns.  489.  Erom  an  absolute  agree- 
ment signed  by  the  party  to  bo  charged, 
must  be  distinguished  a  writing  which, 
though  signed  by  one  party  and  bearing 
the  form  of  an  agreement,  is  really  a 
mere  proposal ;  such  a  writing  is  turned 
into  an  agreement,  and  can  be  enforced 
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It  may  happen  that  the   plaintiff  has  performed  a  material 
part  of  what  he  was  bound  by  the  agreement  to  do,  efiid  is  pre- 


in  equity  by  the  other  party  upon  his 
acceptance  of  it  by  writinf;.  Palmer  v. 
Scott,  1  Russ.  &  My.  394  ;  or  such  ac- 
ceptance may  be  evidenced  and  made 
effectual  by  the  plaintitf's  acts  of  part 
performance.  Dowell  v.  Dew,  1  Yo.  & 
Coll.  C.  C.  345.  See  Norton  v.  Mascall, 
2  Vern.  24,  1  Eq.  Cas.  Ab.  51.  Whetlier 
the  plaintiff's  filing  a  bill  for  a  specific 
performance  is  a  suflicient  assent  to  re- 
move the  objection  of  a  want  of  mutuality 
when  it  would  otherwise  exist,  is  not  per- 
fectly free  from  doubt.  A  trader  exe- 
cuted an  assignment  to  trustees  in  ti-ust  to 
sell,  and  the  trustees  made  a  sale  to  the 
defendant;  the  assignment  being  an  act 
of  bankruptcy,  the  a-isisjnccs  of  the  liank- 
rupt  might  have  avoided  the  subsequent 
sale ;  but  it  was  held  that  by  filing  a  bill 
against  the  defendant  to  enforce  specific 
performance,  they  made  the  contract  their 
own,  and  were  entitled  to  have  it  specifi- 
cally executed.  Goodwin  v.  Lightbody, 
Dan.  153.  So  if  a  contract  be  modified 
by  the  defendant,  and  the  plaintiff  bring  a 
suit  to  obtain  specific  peiformance  of  it 
with  the  modification,  the  filing  of  the  bill 
is,  it  seems,  a  sufiicicnt  assent  by  the 
plaintiff  to  the  modified  contract.  Lord 
Phmka,  C,  Field  r.  Borland,  1  Dr.  & 
Walsh,  46.  Sec  also,  Millikon  v.  Milli- 
ken,  8  Jr.  Eq.  16,  cited,  infni  ;  Martin 
V.  Mitchell,  2  Jac.  &  Walk.'  426.  Agar 
*v.  Bidcn,  2  Law  Jour.  (N.  S.)  ch.  3.  But 
see  Gaskarth  v.  Lord  Lowthcr,  12  Ves. 
114.  It  has  been  intimated  that  if  hus- 
band and  wife  seized  in  fee  in  the  wife's 
right  contract  to  sell,  they  may  by  hill  in 
equity  enforce  a  performance  of  the  con- 
tract against  the  purch.-iscr,  although  he 
could  not  in  like  manner  have  compelled 
a  conveyance  of  the  land.  Kniqht  Bruce, 
V.  C,  Salisbury  v.  Hatcher,  2  Yo.  &  Col. 
C.  C.  62.  The  principal  instances  of  the 
denial  at  this  day  of  relief  in  equity  to  one 
party  because  a  corresponding  remedy 
would  not  be  open  to  tlie  other,  are  those 
mentioned  in  the  text ;  namely,  where  the 
plaintiff  is  in-^olvcnt,  or  an  infant,  or  a 
servant  employed  to  perform  services  of 
trust ;  t.)  which  is  to  be  added,  according 
to  a  doctrine  recently  established,  the 
case  where  the  contract  contains  an  agree- 
ment on  the  plaintiff's  part  to  give  at  a 
time  future,  with  respect  to  the  suit  in 
court,  some  yet  unascertained  thing,  or  to 
perform  a  series  of  acts  that  must  neces- 
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sarily  extend  over  a  future  period ;  the 
execution  of  which  agreement  therefore 
the  court  cannot  by  a  present  decree  in- 
sure to  the  defendant.  Gcrvais  v.  Ed- 
wards, 2  Dr.  &  War.  SO ;  Hills  v.  CroU, 
1  Coop.  Cas.  temp.  Cott.  85.  Lord  St. 
Leonards,  C,  1  De  G.  iM.  &  G.  627. 
But  see  Ball  v.  Coggs,  1  Bro.  P.  C.  296. 
2.  Erom  the  class  of  cases  presenting  the 
question  of  a  want  of  mutuality  in  the 
agreement  itself,  it  is  difficult  to  extract  any 
clear  principle.  It  would  be  convenient 
if  it  could  be  laiil  down  that  where  an  un- 
dertaking on  the  plaintiff 's  part  is  requi- 
site to  constitute  a  consideration  for  the 
defendant's  agreement,  such  undertaking 
must  exist  as  a  component  part  of  the 
contract ;  and  that  where  on  the  other 
hand  there  is  a  sufljcient  equitable  con- 
sideration for  the  defendant's  agreement, 
independentof  something  which  tlic  plain- 
tiff by  the  terms  of  tlie  contract  may  at 
his  election  do,  but  is  not  bound  to  do, 
there  the  defendant  may  be  compelled  to 
perform  notwithstanding  the  plaintiff's 
freedom  with  respect  to  such  further  acts 
on  his  side.  And  this  distinction  finds 
considerable  support  in  authority.  It 
resolves  tlio  question  of  mutuality  into 
the  broader  one  of  consideration,  and 
hence  lirings  up  the  difficulty,  that  the 
courts  have  so  frequently  treated  the  ob- 
jection of  want  of  nnituality  as  distinct 
from  that  of  want  of  consideration.  This 
difficulty  is,  however,  in  some  measure 
removed  by  noticing  that  there  may  be  a 
ik'fcct  in  the  consideration,  cither.because 
there  is  no  valid  promise  on  the  njaintiff's 
part,  or  because  that  which  is  promised 
is  a  thing  of  no  value  ;  now  the  latter 
form  of  defect  is  what  is  called  in  the 
cases  alluded  to,  a  want  of  consideration, 
while  the  former,  though  to  say  the  least, 
quite  as  much  a  want  of  consideration  is 
described  by  the  phrase,  "  want  of  mutual- 
ity." It  will  be  useful  to  observe  the  cir- 
cumstances which  have  been  held  to  con- 
stitute a  want  of  mutuality.  An  agree- 
ment that  the  plaintiff'  should  have  a  cer- 
tain estate  for  1,500/.  less  than  any  other 
purchaser  would  give  for  it,  was  held  ob- 
jectionable on  this  ground  ;  inasmuch  as 
the  plaintiff  was  not  bound  to  take  it  at 
any  price.  Bromley  ;;.  Jeff'crics,  2  Vern. 
415.  The  plaintiif,  an  attorney,  had 
promised  to  give  up  his  business  to  the 
defendant,  who  agreed  to  pay  him  a  sum 
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vented  from  doing  the  whole  by  an  impossibility  in  no  way  his 
fault.     If  he  now  seeks  specific  performance  from  the  other 


of  money  therefor;  and  Sir  William 
Grant,  M.  E.,  refused  a  decree  for  the 
payment  of  the  money,  on  the  ground 
that  the  court  had  no  means  of  compel- 
ling the  plaintiff  to  perform  his  part  of  the 
agreement,  or  of  putting  the  defendant  in 
possession  of  the  business.  Bozon  v. 
Farlow,  1  Mer.  459.  An  agreement  hay- 
ing been  entered  into  between  A,  and 
another  for  the  purchase  by  the  latter  of 
certain  land  of  which  A  was  only  tenant 
for  life,  A's  son,  in  whom  the  title  was, 
filed  a  bill  against  the  purchaser  to  com- 
pel a  completion  of  the  purchase ;  it  was 
objected  that  the  bill  would  not  lie,  be- 
cause, th?  plaintiff  not  being  bound  by  his 
father's  agreement,  the  remedy  was  not 
mutual,  and  it  was  so  lield.  Armiger  v. 
Clarke,  Bunb.  HI.  But  there  was  there 
no  contract  at  all  between  the  plaintiff 
and  defendant.  The'  defendant,  by  an 
agreement  under  seal  demised  land  to  the 
plaintiff  without  rent  or  other  expressed 
consideration,  and  covenanted  to  make 
a  conveyance  to  the  plaintiff  in  fee 
upon  payment  by  him  of  a  certain  sum 
per  acre ;  a  decree  for  a  specific  perfoi'm- 
ance  of  the  agreement- to  convey  was  re- 
fused. Boucher  v.  Vanbuskirk,  2  A.  K. 
Marsh.  345;  Geiger  u.  Green,  4  Gill, 
472,  was  the  case  of  an  agreement  be- 
tween the  owner  of  certain  land  and  the 
plaintiff,  by  which  the  latter  was  granted 
the  privilege  of  getting  ore  from  the  land, 
paying  therefor  25  cents  per  ton ;  after 
8(5me  ore  had  been  dug  under  the  agree- 
ment, the  plaintiff  being  interrupted  by 
the  defendant,  prayed  an  injunction  and 
a  decree  for  a  specific  performance ;  but  it 
was  refused.  Tyson  v.  Watts,  1  Md.  Oh. 
Dec.  13,  was  also  a  mining  contract,  similar 
in  its  general  features,  but  differing  in  re- 
citing a  consideration  of  one  dollar  paid 
by  the  plaintiff  and  obliging  him  to  com- 
mence proper  explorations  on  or  before  a 
certain  day ;  if  was  held  to  want  mutual- 
ity. On  the  other  hand,  Stansbury  v. 
Fringer,  11  Gill  &  Johns.  149,  strongly 
supports  the  distinction  which  has  been 
suggested.  There  it  was  agreed  between 
A  and  B,  that  A  should  hold  certain  land 
of  B  for  a  term  of  years,  paying  taxes, 
and  making  certain  improvements ;  and 
it  was  further  agreed  thatM.  might  at  any 
time  during  the  term  at  nis  pleasure  be- 
come the  purchaser  of  the  land  at  a  stipu- 
lated price ;  and  A  having  tendered  the 


price,  filed  a  bill  to  compel  B  to  make  a 
conveyance ;  it  was  objected  that  the  con- 
tract was  not  mutual,  because  there  was 
no  obligation  to  purchase  upon  the  plain- 
tiff; but  the  court  held  that  by  occupying 
the  land,  paying  taxes,  and  making  the 
stipulated  improvements,  he  had  given 
the  consideration  for  his  privilege  of  pur- 
chasing the  land,  and  a  specific  perform- 
ance was  decreed.  And  see  Haekett  v. 
McNamara,  LI.  &  GI.  teinp.  Plunket, 
283  ;  Ball  v.  Coggs,  1  Bro.  P.  C.  296. 
Compare  Boucher  v.  Vanbuskirk,  supra. 
The  owner  of  a  certain  parcel  of  land  en- 
tered into  an  agreement  under  seal  with  a 
Eailroad  Company  by  which  he  granted 
them  the  privilege  of  running  their  road 
through  his  lands  upon  payment  of  a 
certain  compensation  for  the  soil  appropri- 
ated and  the  damages  occasioned ;  on  a  bill 
filed  by  the  company  for  a  specific  per- 
formance, it  was  contended  that  the  con- 
tract wanted  mutuality  inasmucli  as  the 
plaintiffs  were  under  no  obligation  on  their 
part  to  take  the  land  or  pay  tlie  price ; 
but  the  objection  was  not  sustained. 
Western  Eailroad  v.  Babcock,  6  Mer. 
346.  (And  see  Boston  and  Maine  Eail- 
road V.  Babcock,  3  Cush.  228 ;  Boston  ' 
and  Maine  Eailroad  v.  Bartlett,  id.  224.) 
Prom  a  portion  of  the  opinion  of  Shaw, 
C.  J.  (6  Met.  353,  &e.),  it  might  be  in- 
ferred that  it  was  held  that  a  positive 
agr&ment  on  the  plaintiff's  part  to  act 
under  the  contract  is  not  necessary,  where 
in  the  event  of  his  acting  under  it,  tliere 
will  be  »  certain  obligation  upon  him  to 
pay  a  consi(feration ;  in  other  words,  that 
the  license  to  act  is  suflSeieutly  supported 
by  the  promise  to  pay  for  using  the  li- 
cense, in  case  he  does  use  it ;  but  much 
consideration  was  placed  upon  the  char- 
acter of  the  plaintiffs  as  a  public  com- 
pany instituted  to  make  a  great  public 
work,  and  upon  the  fact  that  acting  on 
the  agreement  with  the  defendant,  they 
had  gone  to  fix  a  particular  location  for 
their  road,  and  consequently  were  now 
compelled  to  take  the  defendant's  land, 
whatever  price  should  be  exacted.  The 
circumstance  that  a  substantial  consider- 
ation did  not  need  to  be  shown  at  law, 
the  contract  being  under  seal,  was  also 
adverted  to.  The  doctrine  of  the  com- 
mon law,  that  mutuality  is  only  necessary 
in  a  contract  where  the  want  of  mutuality 
would  leave  one  party  without  a  valid  or 
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party,  it  is  plain  that  he  is  not  entitled  to  the  whole  on  that 
side  in  return  for  the  part  which  he  has  done.  But  if  we  sup- 
pose that  what  the  defendant  has  to  do  is  equally  divisible,  and 
that  a  part  of  his  obligation  may  be  set  off  justly  and  accurately, 
as  in  proportion  to  the  part  done  by  the  plaintiff,  will  the 
court  decree  so  much  ?  Here  a  question  comes  up  somewhat 
similar  to  that  of  entirety  of  contract  at  law.  A  distinction  of 
this  kind  has  been  taken,  and  seems  to  rest  on  sufficient  foun- 
dation ;  if  the  plaintiff  is  none  the  worse  for  what  he  has  done 

—  or  to  use  a  phrase  which  has  been  applied  to  such  a  cas^,  is 
in  statu  quo,  and  will  not  therefore  be  damaged  if  nothing  be 
done  by  the  defendant,  he  can  claim  nothing  of  the  defendant, 
because  he,  the  plaintiff,  has  not  done  all  he  was  bound  to  do. 
But  if  the  plaintiff  has  in  good  faith  done  all  that  he  could  do, 
and  if  the  defendant  do  nothing  of  what  he  undertook,  or  make 
no  compensation  or  repay  no  money,  and  something  of  this 
kind  can  be  decreed  and  done,  and  the  defendant  will  gain,  and 
the  plaintiff  sustain  damage  if  it  be  not  done,  in  such  case  the 
plaintiff  would  have  a  decree,  {ij)  The  question  of  compensa- 
tion we  have  already  considered,  [z) 

It  sometimes  happens  that  a  thing  is  prayed  for  which  is 
impossible  now,  but  will  be  possible  at  a  future  time ;  ^s  if 
there  be  an  incapacity  from  age  which  time  will  remove ;  or 
from  incompleteness  of  interest  or  estate  which  certain  or  even 
probable  events  will  cure ;  in  such  cases  equity  may  not  refuse 
absolutely  to   do  what  is  requested,  but  may  delay  the  decree 

available  consideration  for  his   promise,  to  he  used   as  authorities  for  a   specific 

( Tindal,  C.  J.,  Arnold  i\  Mayor  of  Poole,  peiformance  under  like  circumstances,  — 

4  M.  &  G.  896,)  seems  to  express  all  the  such  .as  Dietrichsen  v.  Cabburn,  2  Phill. 

mutuality  in  the  aijrentmit  of  the  parties  —  52.     Sec  the  observation  of  Lord  Cotten- 

as  distinguished  from  reciprocity  of  rcmf(i(y  ham,    C.,    in    the    report    in    10   Jurist. 

—  that  equity  requires  as  a  necessary  See  also,  Lumley  u.  Wagner,  1  De  6. 
condition  to  a  specific  performance.     At  M.  &  G.  604. 

the  same  time,  it  must  be  borne  in  mind  (y)  But  the  court  will  not  grant  specific  ' 

that  although  no  legal  invalidity  infects  performance  of  the  agreement  u>?(A  a  vari- 

the  contrait,  the  enforccnient  of  it  in  equity  ation.     In  the  language  of  Lord  Langdale, 

is   a  matter   of  judicial    discretion  ;    and  M.  E.,  Nurse  v.  Seymour,  13  Beav.  269  ; 

notwithstanding  there  is  no  want  of  mu-  Eng.  Law  and  Eq.      "  You   may   have 

tuality,  the  court  will  not  act,  if  upon  all  an  agreement  specifically  performed,  but 

the   circumstances  of  the   case,   there   is  you  cannot  have  it  quasi  specifically' per- 

danger  that  its  interposition  would  not  be  formed,  or  spedfically  performed  with  a 

equitable.     See  judgment  of  A")??V7A(i?™ce,  variation." 

V.  C,  2  Yo.  &  Coll.  C.  C.  64.     There  is  {z)  Section  6,  p.  556,  et  sen. 
a  class  of  injunction  cases  which  are  not 
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until  the  obstacles  to  the  performance  are  removed,  and  in  the 
mean  time,  make  any  necessary  provisions  by  a  temporary  de- 
cree, (a) 

A  court  of  chancery  has  no  power  to  enforce  specific  perform- 
ance against  a  feme  covert,  in  personam;  yet,  if  she  has  sepa- 
rate property  within  its  jurisdiction,  that  may  be  made  to  an- 
swer for  her  contract ;  but  in  all  cases,  the  court  must  proceed 
in  rem,  against  the  property,  (b)  For  a  feme  covert  is  not  com- 
petent to  enter  into  contracts,  so  as  to  give  a  personal  remedy 
against  her;  and  although  she  may  become  entitled  to  property 
for  her  separate  use,  she  is  no  more  capable  of  contracting  than 
before  ;  a  personal  contract  would  be  within  the  incapacity  un- 
der which  a  feme  covert  labors,  though  she  may  pledge  her  sepa- 
rate property,  and  make  it  answerable  for  her  engagement,  (c) 

There  has  been  much  diversity  of  opinion  in  England  whether 
specific  performance  should  be  decreed  when  a  husband  cove- 
nants that  his  wife  shall  do  or  permit  some  act  which  will  con- 
vey away  her  estate  or  bar  her  right.  A  Master  of  the  Rolls  (d) 
said  in  1733,  "  there  are  a  hundred  precedents  for  it."  But  the 
course  of  adjudication  was  certainly  not  uniform.  Lord  Cow- 
per  strongly  objected  to  it,  (e)  and  Lord  Eldon,  whose  conserv- 
atism led  him  to  obey  the  precedents,  declared  that  if  it  were 
a  ^'' res  Integra"  he  should  hesitate,  and  stated  the  objections  to 
the  doctrine,  or  rather  practice,  clearly  and  forcibly.  (/)  We 
believe  that  the  question  has  seldom  come  before  the  equity 
courts  of  this  country.     But  we  should  think  the  objections  to 


(a)  See  Clay  v.  RuflFord,  19  Eng.  Law  Frankum,  2  De  G.  &  S.  561.     And  see 

&  Eq.  360,  and  5  Pe  G.  &  Sm.  Stead  v.  Nelson,  2  Beav.  245.     As  to  the 

(6)  Aylctt  V.  Ashton,  1  Myl.  &  Cr.  105 ;  enforcement  of  a  contract  with  a  married 

Francis  !'.  Wigzell,  1  Madd.  258 ;  Mar-  woman,  for  the  purchase  of  her  separate 

tin  V.  Dwelly,   6  Wend.  9 ;  Knowles  v.  property,  see  Harris  v.  Mott,    14  Beav. 

McCamly,  10  Paige,  342.     And  see  Mar-  169. 

tin  !'.  Mitchell,  2  Jac.  &  W.  424  ;  Berry  (rf)  Sir  Joseph  JehjU,  in  Hall  o.  Hardy, 

0.  Cox,  8  Gill,  466.  3  P.  Wms.  189. 

(c)  Lord  Cottenham,  (when  Master  of  (e)  4  Vin.  Ab.  Baron  &  Feme,  (H.  b.) 
the  Rolls,)  1  My.  &  Cr.  Ill,  112  ;  Fran-  pi.  4,  Ortread  v.  Round, 
cis  w.  Wigzell,  u6.  sup.  Where  a  married  (/)  Emery  w.  Wase,  8  Tes.  514.  Mar- 
woman,  having  separate  property,  and  tin  v.  Mitchell,  2  Jac.  &  W.  425,  426. 
liTing  apart  from  her  husband,  entered  into  See  opinion  of  Alexander,  C.  B.,  Frederick 
an  agreement  to  take  a  lease,  it  was  held  v.  Coxwell,  3  Yo.  &  Jer.  517.  Butseethe 
that  she  was  bound  by  the  contract  to  the  judgment  of  Wigram,  V.  C,  Downs  v.- 
extent  of  her  separate  property,  and  might  Collins,  6  Hare,  437. 
be  compelled  to  pay  the  rent.     Gaston  v. 
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a  decree  of  specific  performance  in  such  a  case  are  so  obvious 
and  powerful,  that  no  court  would  grant  it  unless  very  peculiar 
circumstances  lessened  the  force  of  these  objections.  A  decree 
may  issue  in  such  a  case  against  the  husband,  perhaps  requiring 
him  to  do  what  he  can,  with  an  allowance  indemnity  or  secu- 
rity for  what  he  cannot  do ;  and  this  has  been  done,  (g-) 

It  is  hardly  necessary  to  say  that  equity  will  not  enforce  a 
contract  tainted  with  fraud  on  the  part  of  the  party  applicant.  (A) 
Here  equity  can  hardly  be  said  to  follow  the  law,  because  it 
goes  further.  For  it  requires  perfect  good  faith,  and  will  refuse 
specific  performance  of  a  contract  if  it  were  obtained  by  means 
of  misrepresentation  or  indirection  which  would  not  be  suf- 
ficient to  avoid  the  contract  at  law.  (i)     As  if  the  plaintiflfhad 


(g)  Where  a  vendor's  wife  refused  to 
release  her  dower,  he  was  decreed  to  convey 
his  own  interest,  with  an  indemnity  against 
the  claim  of  dower.  Williumson,  C,  Paul 
V.  Young,  New  Jersey,  1855,  4  Amor. 
Law  Reg.  412. 

(A)  If  a  vendor  before  the  sale  make  a 
representation  calculated  to  induce  the 
purchaser  to  overvalue  the  property,  which 
representation  is  untrue  and  known  by  him 
to  be  untrue,  he  cannot  enforce  specific 
performance  of  that  contract  of  sale  al- 
though ho  had  no  fraudulent  intent  in  the 
representation ;  for  he  who  seeks  specific 
performance  ought  to  be  optiimje  fidei. 
Price  V.  Macaulay,  2  De  G.  II.  &  G.  339, 
19  Eng.  L.  &  Eq.  162.  'But  it  seems  that 
the  fact  of  the  pluintiffs  having  during  the 
treaty  which  led  to  the  contract  made  false 
representations  concerning  the  stibject- 
matter  will  not  preclude  him  from  a 
specific  performance,  if  it  appear  that  the 
defendant  was  not  at  all  misled  by  such 
misrepresentations.  Clapham  v.  Shillito, 
7  Beav.  146  ;  Vigers  v.  Pike,  8  CI.  &  Fin. 
562.  And  see  Jennings  v.  IJronghton,  5 
De  G.  M.  &  G.  126.  Yet  in  order  to  on- 
able  a  vendor  to  avail  himself  of  that  reply, 
he  must  show  clearly  that  the  purchaser 
knew  that  to  be  untrue  which  was  represent- 
ed to  him  as  true ;  for  no  man  can  be  heard 
to  say  that  he  is  to  be  assumed  not  to  have 
spoken  the  truth.  Knight  Bruce,  L.  J.,  2 
De  G.  M.  &  G.  346.  Wlicre  the  vendor 
employed  a  puffer  to  bid  at  a  sale  adver- 
tised to  be  "  without  reserve,"  a  specific 
performance  was  refused  him.  Meadows 
V.  Tanner,  5  Madd.  34.  See  Thornett  v. 
Haines,  15  M.  &  W.  312,  per  Parke,  B.  An 
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industrious  concealment  of  a  circumstance 
affecting  the  value  of  the  property  was 
held  to  be  a  ground  for  refusing  a  specitic 
performance.  Shirley  v.  Stratton,  i  Bro. 
Ch.  440.  To  defeat  an  application  for 
a  specific  peiformance  it  is  not  necessary 
that  the  plaintiff  should  have  known  the 
representation  to  be  itntrue,  when  he  made 
it,  if  it  is  false  in  point  of  fact.  Best  v. 
Stow,  2  Sandf  Ch.  298.  As  to  the  mis- 
conduct of  an  agi.-nt  of  one  of  the  parties, 
see  Alvanley  ji.'Kinnaird,  2  M.  &,  G.  6. 

(/)  A  misrepresentation,  whether  wilful 
or  not,  deprives  the  party  of  all  title  to  a 
specific  performance  in  equity ;  the  con- 
tract is  vitiated  in  ioto  and  it  is  not  com- 
petent to  tlie  plaintiff,  after  exonerating 
the  defendant  from  that  ])art  which  is  af- 
fected by  the  misrepresentation  to  obtain 
the  specific  execution  of  the  residue, 
Clermont  i\  Tasburgh,  1  Jac.  &  Walk. 
112  ;  Cadman  v.  Horner,  18  Ves.  10.  See 
also,  Drvsdalc  v.  Mace,  5  De  G.  M.  &  G. 
103;  Gurley  v.  Hitcshue,  ,  5  Gill,  223; 
Best  V.  Sto\'v,  2  Sandf  Ch.  298  ;  Powers 
V.  Hale,  5  East.  145.  And  although  there 
be  no  want  of  good  faith  on  the  plaintifPs 
part,  yet  if  the  defendant  placed  a  different 
and  erroneous  construction  upon  the  con- 
tract, and  in  doing  so  committed  a  mistake 
which  a  fair  and  reasonable  man  in  the 
circumstances,  might  without  supine  ig- 
norance or  gross  negligence  have  fallen 
into,  that  may  he  a  reason  why  a  court  of 
equity  should  not  enforce  specific  perform- 
ance against  him.  Knight  Bruce,  V.  C, 
Ricketts  v.  Bell,  1  De  6.  &  S.  346  ;  Hig- 
ginson  !>.  Clowes,  15  Ves.  524.  And  see 
Alvanley  a.  Kinnaird,  2  Macn.  &  Gord. 
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induced  the  defendant  to  enter  into  a  written  contract,  by  his 
promise  to  alter  it  materially  afterwards,  or  substantially  qualify 
its  operation.  (^')  So  if  he  had  orally  waived  a  written  contract  un- 
der circumstances  which  would  not  amount  to  a  legal  waiver,  (k) 
And  whatever  his  merits  originally,  a  plaintiff  may  disentitle 
himself  to  relief  by  a  want  of  proper  candor  in  setting  the  facts 
of  the  case  before  the  court,  (l)  or  even  by  an  unreasonable  and 
injurious  delay  in  filing  his  bill.  (?m) 


1.  This  rule  was  very  clearly  stated,  and 
the  manner  of  applying  it  carefully  defined 
by  Shaw,  C.  J.,  Western  K.  E.  Co.  o. 
Babcock,  6  Met.  352.  See  also,  Malins 
V.  Freeman,  2  Keen,  25  ;  Graham  v.  Hen- 
dren,  5  Munf  185;  Young  v.  Frost,  5 
Gill,  287,  may  be  considered  perhaps  to 
conflict  in  some  degree  mth  this  principle, 
and  with  that  requiring  the  plaintiff 
to  prove  the  contract  with  certainty, 
and  also  with  the  doctrine  that  parol 
evidence  is  admissil  )le  to  rebut,  though  not 
to  establish,  an  equity.  In  proportion  to 
the  severity  of  the  terms  imposed  by  one 
party  on  the  other,  it  is  incumbent  on  the 
former  to  see  to  it  tliat  those  terms  are  ex- 
plicitly stated.  Thus  when  a  vendor  sells 
property  under  stipulations  which  are 
against  common  right,  and  place  the  pur- 
chaser in  a  position  less  advantageous 
than  that  in  which  he  otherwise  would  be, 
it  is  incumbent  on  the  vendor  to  express 
himself  with  reasonable  clearness ;  if  he 
uses  ex|iressions  which  are  ambiguous  and 
reasonably  capable  of  misconstruction, 
the  purchaser  may  generally  construe 
them  in  the  manner  most  advantageous 
to  himself.  Rhodes  v.  Ibbetson,  23  Bug. 
L.  &  Eq.  393.  And  see  Drysdale  v. 
Mace,  27  Eng.  L.  &  Eq.  195.  A  much 
stronger  case  is  necessary  to  sot  a.side  an 
executed  contract  on  the  ground  of  mis- 
representation or  concealment,  than  is  suf- 
ficient to  induce  a  court  of  equity  to  refuse 
a  specific  performance  of  one  that  is  exec- 

(l)  A  plaintiff  who  makes  a  wilfully  un- 
true representation  of  the  contract,upon  fail- 
ing to  establish  it  in  that  form,  will  not  he 
permitted  to  insist  upon  the  contract  as  it  is 
shown  to  be  by  the  proof.  . "  I  never  will," 
i-aid  Sir  Edward  Sugden,  L.  C,  "  execute 
a  contract  for  a  plaintiff  one  way,  when 
with  his  eyes  open  he  insists  in  his  bill  on 
a  different  construction,  against  good 
faith.  If  he  undertakes  to  perpetrate  a 
fraud  and  fails,  I  shall  take  care  that  he 
fails  altogether  and  does  not  obtain  the 


utory.  See  Wilde  !■.  Gibson,  1  Ho.  L. 
Cas.  605,andthe  judgment  of  Lord  Camp- 
hell,  id.  632.  See  also,  Edwards  v. 
M'Leay,  Coop.  308,  2  Swanst.  287  ;  Legge 
V.  Croker,  1  Ball  &  Beat.  506. 

{j)  Clarke  v.  Grant,  14  Ves.  519.  And 
see  Cathcart  v.  Robinson,  5  Pet.  264. 
An  agreement  for  the  purchase  of  certain 
land  was  not  enforced  because  it  was 
made  on  the  faitli  of  representations  of  the 
vendor's  agent  that  the  vendor  would  do 
certain  acts  upon  his  adjoining  property, 
in  consequence  of  the  non-fulfilment  of 
which  representations  the  land  purchased 
was  less  valuable  than  it  would  otherwise 
have  been.  Mvers  v.  Watson,  1  Simons, 
N.  S.  523, '7  Eng.  L.  &  Eq.  66.  In  the 
judgment  of  Lord  Cranworth,  V.  C,  in 
that  case,  is  a  good  statement  of  the  nature 
and  extent  of  this  equitable  defence  to  an 
application  for  a  specific  execution  of  a 
contr.act.  In  a  case  where  a  plaintiff 
set  forth  an  agreement  in  writing  for  the 
sale  to  him  by  the  defendant  of  certain 
land,  and  also  offered  in  case  the  defend- 
ant should  so  elect,  to  accept  certain  parol 
variations  of  the  contract  which  had  been 
subsequently  agreed  upon,  the  court  left 
it  to  the  defendant  to  accept  the  modified 
agreement  if  he  would,  and  upon  his  de- 
clining to  exercise  the  privilege  of  election, 
decreed  a  specific  peiformance  of  the 
contract  as  it  stood.  Robinson  u.  Page, 
3  Euss.  114. 

{k)    Contracts   in  writing    relatmg  to 

aid  of  the  court  at  all."  MoUoy  v.  Egan, 
7  Jr.  Eq.  590,  593.  And  see  Warren  v. 
Thunder,  9  Jr.  Eq.  371,  376. 
■  {m)  Watson  v.  Reid,  1  Russ.  &  My, 
236 ;  Heaphy  v.  Hill,  2  Sim.  &  St.  29.  So 
if  the  plaintiff  after  filing  his  bill  is  guilty 
of  laches  in  neglecting  to  prosecute  it  for 
a  long  space  of  time.  Moore  v.  Blake,  1 
Ball  &  Beat.  62.  As  to  the  defence  of  the 
statute  of  limitations,  see  Dugan  v.  Git- 
tings,  3  Gill,  138. 
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Indeed  as  equity  is  never  bound  to  give  tiiis  relief,  (w)  so  it 
never  will,  unless  the  justice  of  the  case,  as  drawn  from  all  its 
facts  demands  it.  (o)  Hence  there  must  not  only  be  an  entire 
absence  of  fraud,  but  an  equal  absence  of  oppressiveness  ;  {p) 
for  if  a  decree  would  operate  more  hardly  than  it  should  on  the 
defendant  this  would  be  a  sufficient  reason  for  withholding 
it.  {q)  It  is  sometimes  said,  but  not  uniformly,  that  the  intoxi- 
cation of  the  defendant  at  the  time  of  entering  into  the  contract, 
is  no  sufficient  defence,  unless  the  plaintiff  purposely  procured 
or  caused  that  intoxication  and  took  advantage  of  it.  (r) 


land  may  be  waived  by  parol ;  but  this 
defence  is  to  be  received  by  a  court  of 
equity  witli  caution  ;  for  the  agreement  to 
waive  is  as  much  an  agreement  relating  to 
lands  as  the  original  agreement.  Lord 
HardiciijLi',  C,  Backhouse  v.  Mohun,  3 
Swanst.  4,35,  ».  Eor  what  is  requisite  to 
constitute  a  waiver,  see  Robinson  v.  Page, 
3  Euss.  114  ;  Price  v.  Dyer,  17  Ves.  356, 
Variations,  so  acted  upon,  that  the  original 

(n)  Vide  ante,  sect.  1. 

(o)  I  take  it  to  be  an  established  prin- 
ciple of  this  court  not  to  decree  a  specific 
performance  of  an  agreement  unless  it 
appears  that  the  |iarty  who  calls  for  this 
peculiar  aid  of  the  court  has  acted  not 
only  fairly,  but  in  a  manner  clear  of  all 
suspicion.  If  there  be  a  reasonable  doubt 
upon  the  transaction,  the  court  will  leave 
the  party  to  his  legal  remedy  for  the  nou- 
performanee  of  the  contract."  Lord  Man- 
ners, L.  C,  O'Kourke  v.  Percival,  2  Ball 

6  Beat.  62.  And  see  Mason  u.  Armitage, 
10  Ves.  37.  But  that  the  defendant  being 
vendee  will  be  the  loser  by  the  bargain,  l>y 
reason  of  a  circumstance  seriously  alfcct- 
ing  the  property  of  wliich  he  was  unaware, 
e.  g.  tlie  existence  of  a  nuisance  in  tlie 
neighliorhood  is  not,  it  seems,  a  ground  for 
refusing  the  vendor  a  specific  performance. 
1  Sugd.  V.  &  P.  eh.  7,  M;  Lucas  u., 
James,  7  Hare,  410.  "  Otherwise,  per- 
haps, if  the  defect  be  known  to  the  vendor 
and  be  one  wliich  a  provident  purcliascr 
could   not   discover."     Wigram,   V.    C, 

7  Hare,  418. 

(p)  Brogilen  w.  Walker,  2  Har.  &  Johns. 
285.  Where  tlie  defendant  is  a  man  in 
an  inferior  iio^itiuii  and  vvitliont  profes- 
sional assistance  and  is  induced  to  make 
a  bargain  which  a  better  knowledge  of  the 
circumstances  would  have  prevented  liis 
making,  the  court  may  refuse  to  compel  a 
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agreement  could  no  longer  be  enforced 
without  injury  to  one  party,  would  be  a 
bar  to  a  specific  performance  of  that  orig- 
inal agreement.  Sir  Win.  Grant,  M.  R., 
1 7  Ves.  364.  But  variations  orally  agreed 
upon  arc  not  sufficient  to  prevent  the  exe- 
cution of  a  written  agreement,  tlie  situji- 
tion  of  the  parties  in  all  other  respects 
remaining  unaltered.     Id. 


specific  performance.  Stanley  v.  Robin- 
son, 1  Russ.  &  My.  527. 

(g)  See  Wood  v.  Griffith,  1  Swanst. 
54,  55.  An  agreement  containing  a  stip- 
ulation inadvertently  inserted  was  not  en- 
forced. AVatson  v.  Marston,  4  Dc  G.  M. 
&  G.  230,  31  Lug.  L.  &  Eq.  167.  But 
a  court  of  equity  will  not  refuse  a  specific 
pei"formance  because  the  contract  was 
an  im|jrovident  one  on  the  part  of  the  de- 
fendant. Sullivan  v.  Jacob,  1  Moll.  472. 
And  on  an  application  for  a  specific  per- 
formance rc-iisted  on  the  ground  that  it 
Avas  a  case  of  hardship.  Lord  Eldort  held 
that  unless  hardsliip  arises  to  a  degree  of 
inconvenience  so  great  that  the  court  can 
judicially  say  such  could  not  be  tlie  mean- 
ing of  the  |iarties,  it  cannot  influence  the 
decision.  I'rebble  v.  Boghurst,  1  Swanst. 
329.  Com|5are  Kimberley  v.  Jennings,  6 
Sim.  349,  352. 

()•)  Shaw  V.  Tliiickray,  1  Sm.  &  Giff. 
537,  23  Eng.  L.  &  Eq.  18  ;  Lightfoot  v. 
Heron,  3  Yo.  &  Coll.  Ex.  586 ;  Rcinicker 
1'.  Smith,  2  Har.  &■  Johns.  423.  But  total 
drunkenness,  or  a  degree  of  intoxication 
depriving  the  party  of  the  use  of  his  rear 
son,  avoids  any  t-rpress  contract  both  at 
law  and  in  equity.  Gore  i-.  Gibson,  13 
M.  &  W.  623.  Si"r  Williiim  Grunt,  M.  R., 
Cooke  IK  Clayworth,  18  Ves.  16  ;  Sir  Ed- 
ward Sugden,  L.  C,  Nagie  r.  Baylor,  3 
Dru.   &   War.    65;     Stuart,  V.     C,    1 
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Although  a  specific  performance  is  not  always  denied  because 
the  plaintiff  has  lost  an  adequate  remedy  at  law  by  his  own 
neglect ;  (s)  yet  where  he  has  permitted  the  rights  of  the 
parties  under  the  contract  to  be  passed  upon  in  an  action  at  law 
at  a  time  when  he  might  have  sought  the  interposition  of 
equity,  a  strong  case  will  be  required  to  induce  a  court  of  equity 
to  assume  jurisdiction  of  the  matter,  (t) 

A  court  of  equity  will  never  enforce  performance  of  a  contract 
which  is  illegal  or  against  the  policy  of  the   law.  (w)     But  this 


Sm.  &  Giff.  539 ;  Barrett  v.  Buxton, 
2  Aiken,  167 ;  Prentice  v.  Achorn,  2 
Paige,  30 ;  Wigglosworth  v.  Steers,  1 
Hen.  &  Mnnf.  70.  See  Clark  v.  Cald- 
well, 6  Watts,  139,  a  decision  under  a 
statute.  Duncan  u.  M'CuUough,  4  Serg. 
&  R.  483.  And  wherever  a  party  lias 
entered  into  a  contract  in  a  state  of  intox- 
ication, a  court  of  equity  is  averse  to  en- 
forcing it,  although  the  jilaintiff  did  not 
make  him  drunk  and  took  no  unfair  advan- 
tage of  his  situation ;  in  such  cases  the  court, 
generally  speaking,  does  not  act  on  either 
side  —  it  will  not  require  the  sober  party  to 
give  up  his  contract,  as  it  would  do  if  he 
had  been  guilty  of  unfair  practice,  nor  will 
it  assist  the  other  to  get  rid  of  the  legal 
obligation  of  his  agreement  merely  because 
he  was  intoxicated  when  he  assumed  it. 
Cooke  i:.  Clay  worth,  18  Ves.  15  ;  Naglet'. 
Baylor,  3  Dm.  &  War.  64,  I  Sugd.  V.  & 
P.  ch.  4,  §  3,  pi.  34.  Lord  LangdaJe,  M.  E., 
Malins  v.  Freeman,  2  Keen,  34.  It  seems 
that  a  family  compromise,  reasonable  in 
its  terms,  (being  one  of  a  class  of  agree- 
ments particularly  favored  in  equity,)  may 
be  enforced  against  a  party  who  was 
drunk  at  the  time  he  entered  into  it.  Lord 
EMon,  C,  Stockley  v.  Stocklcy,  1  Ves.  & 
B.  31.  Upon  the  subject  of  intoxication, 
see  also  Say  v.  Barwick,  1  Ves.  &  B.  195  ; 
Rutherford  v.  RufiF,  4  Desaus.  350. 

(s)  Davis  V.  Hone,  2  Sch.  &  Lef.  347  ; 
Lennon  v.  Napper,  2  Sch.  &  Lef.  684. 

(t)  After  a  vendee  had  brought  an  ac- 
tion, and  recovered  judgment  against  the 
administrator  of  the  vendor  for  the  breach 
of  the  contract  in  not  making  the  convey- 
ance at  the  day  stipulated,  which  fell  after 
the  death  of  the  vendor,  it  was  held  that  it 
was  no  longer  competent  to  the  adminis- 
trator to  maintain  a  bill  against  the  pur- 
chaser and  the  heirs  for  the  specific  per- 
formance of  the  contract.  Moore's  Adm'r 
u.  Randolph,  6  Leigh,  175. 
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(u)  Strange  v.  Brcnnan,  15  Sim.  346; 
Abbott  V.  Stratten,  3  Jo.  &  Lat.  616.  St. 
John  V.  Benedict,  6  Johns.  Ch.  Ill,  an 
agreement  for  the  purpose  of  defrauding 
creditors.  See  Webb  v.  Direct  London 
and  Poi-tsmouth  Kailway  Co.,  1  De  G. 
M.  &  G.  525  ;  with  which,  however,  com- 
pare Hawkes  v.  Eastern  Counties  Railway 
Co.,  1  De  G.  M.  &  G.  757-760.  See 
Daly  V.  Duggan,  1  Jr.  Eq.  311.  See 
Johnson  r.  Shrewsbury  and  Birmingham 
Railway  Co.,  3  De  G.  M.  &  G.  914,  a 
case  of  a  contract  between  a  railway  com- 
pany and  private  persons,  by  which  the 
latter  were  to  run  the  trains  and  perform 
the  operations  of  the  railway  generally  for 
a  term  of  years.  Among  the  features 
which  were  questioned  by  Knight  Bruce, 
L.  J.,  was  a  stipulation  that  the  contrac- 
tor should  not  be  liable  for  injuries  to  pas- 
sengers beyond  a  spcciticd  sum  for  each 
death  or  other  injury  occurring  on  the 
road.  If  the  agreement  as  stated  in  the 
pleadings  do  not  appear  illegal,  but  cir-- 
cumstances  come  out  in  the  evidence,  tend- 
ing to  show  that  it  is  in  fact  tainted  with 
illegality,  it  is  proper  for  the  court  to 
direct  an  inquiry  into  the  matter.  Parken 
n.  Whitby,  Turn.  &  Russ.  366.  It  seems 
that  an  agreement  by  A,  that  all  the  prop- 
erty of  \vliich  he  should  be  possessed  at 
the  time  of  his  death  should  be  held  by  his 
heirs  .and  personal  representatives  in  trust 
for  the  use  of  B,  ought  not  to  be  specifi- 
cally executed  ;  for  if  a  party  could  so  con- 
tract for  a  certain  sum  as  to  deprive  him- 
self of  the  possibility  of  realizing  prop- 
erty over  which  he  can  have  a  disposing 
power  by  will,  the  effect  would  be  to  de- 
stroy one  of  the  strongest  motives  for  bet- 
tering his  condition  in  life.  Hill  v. 
Gomme,  5  My.  &  Cr.  250,  253.  See 
Mundorif  v.  Kilbourn,  4  Md.  R.  459. 
With  respect  to  an  agreement  between 
partners,  that  one  on  retiring  from  the 
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rule  is  construed  with  liberality,  and  if  the  plaintiff  have  real 
equities,  the  court  will  not  be  indisposed  to  seize  hold  of  special 
circumstances  to  exempt  the  case  from  its  operation,  (v) 


business  sliall  permit  the  other  to  carry  on 
business  in  liis  name,  see  Thornhuvy  v. 
Bevill,  1  Yd.  &  Coll.  C.  C.  554,  565.  It 
appears  that  an  agreement  for  the  sale  and 
purchase  of  tlie  business  of  an  attorney, 
whose  name  is  to  be  continued  to  be  held 
out  as  ent;ai;</d  in  it,  is  not  such  a  con- 
tract as  a  court  of  equity  ought  to  execute. 
Bozon  V.  Farlow,  1  Mer.  459.  As  to 
agreements  in  restraint  of  trade,  see  Bry- 
son  V.  Whitehead,  1  Sim.  &  Stu.  74. 
As  to  a  private  arrangement  for  with- 
drawing ojiposition  to  a  ijill  in  Parliament, 
see  Slu'ewsburj"^  &,  Binningliam  Eailway 
Co.  V.  London  &  North-western  Railway 
Co.,  2  Jlacn.  &  G.  324.  S|iecifie  perform- 
ance may  he  decreed  of  aitiilrs  of  separa- 
tion lictween  husband  and  wife.  Wilson 
V.  Wilson,  1  Ho.  L.  Cas.  5.38,  .31  Eng. 
L.  &  liq.  29.  See  further  with  respect  to 
arrangements  altering  the  relation  which 
tlie  law  establishes  between  husband  and 
wife.  Jodreli  v.  Jodrell,  2  Phill.  45  ; 
Wallingsford  v.  Wallingsford,  6  Har.  & 
Johns.  489.  As  to  the  distinction  between 
enforcing  illegal  contracts  and  asserting 
title  to  money  which  has  arisen  from  them, 
see  Sliarp  v.  Taylor,  2  Phill.  816-818. 

(o)  The  case  is  sometimes  presented 
whore  the  agreement  as  originally  entered 
into  comprehends  illegal  as  well  as  legal 
stipulations,  and  the  plaintiflfapplies  to  the 
court  to  enforce  the  legal  part,  rejecting' 
that  which  is  contrary  to  law  ;  and  the 
'question  thus  raised  is  often  one  of  great 
difficulty.  It  may  bo  supposed  that  a 
court  of  equity  in  the  exorcise  of  its  dis- 
cretionary jurisdiction,  will  not  be  as  ready 
as  a  court  of  law  to  pick  out  the  materials 
of  a  valid  contract  from  an  admixture 
tajnted  with  illegality;  for  the  party  has 
still  his  remedy  at  law  open  to  him,  and 
he  cannot  liring  a  perfect  equity  when  he 
admits  that  his  purpose  in  the  beginning 
was  til  accomplish  something  that  was 
contrary  to  law.  Yet  if  the  illegal  stipu- 
lations were  introduced  without  his  fault 
or  mucli  less  by  his  fault  than  by  that  of 
the  other  party,  it  is  possible  for  him  to 
have  a  standing  in  equity.  Carolan  v. 
Bi-abazon,  9  Jr.  Eq.  224,  3  Jo.  &  Lat. 
200,  an  interesting  case  on  this  subject, 
was  ^  an  application  by  a  tenant  for  the 
specific  performance  of  an  agreement  for 
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a  lease.  The  agreement  was  drawn  by 
the  defendant  himself;  who  also  in  the 
subsequent  proceedings  had  acted  vexa- 
tiously,  and  in  an  unfair  and  litigious 
spirit.  The  unobjectionable  terms  of  the 
contract  were  stated  explicitly;  but  the 
illegal  provision,  (namely,  that  the  tenant 
was  to  bear  certain  poor-law  rates,  tithe- 
rent,  &c.)  was  prefaced  with  the  words, 
"with  the  understanding  that."  The  de- 
cision went  off  on  the  ground  that  a  lease 
had  been  actually  drawn  by  the  defend- 
ant's solicitor,  carrying  out  the  valid  part 
of  the  agreement ;  under  which  lease, 
though  not  executed  by  the  defendapt,  the 
plaintitt'  had  entered  and  paid  rent.  With- 
out the  consent  or  knowledge  of  the  de- 
fendant, the  term  in  the  lease,  as  drawn, 
was  longer  by  one  life  than  was  stipulated 
in  the  agreement,  and  therefore  it  was  re- 
formed by  the  court  in  this  respect,  so  as 
to  comply  with  the  original  terms.  But 
this  amendment  being  made,  it  was  treated 
as  a  substitute  for,  or  execution  of,  the 
agreement.  In  dealing  with  the  case  upon 
this  state  of  facts,  the  Lord  Chancellor 
who  before  coming  to  a  decision  had  vainly 
appealed  to  the  defenilant  to  save  him  the 
necessity  of  meeting  the  main  difficulty  in 
the  case,  made  the  follnwing  observations : 
"  Then  there  is  a  question  as  to  the  poor- 
rate.  It  is  said  that  this  agreement  is 
contrary  to  the  Act  of  Parliament.  So  I 
think  it  is.  But  even  if  I  had  to  deal  with 
the  ca.se  in  an  abstract  point  of  view,  I  am 
not  prepared  to  say  that  I  should  not 
have  given  a  decree  for  specific  perform- 
ance. If  parties  clioose  to  enter  into  a 
contract  which  is  legal  to  a  certain  extent, 
to  which  it  is  to  be  executed  by  an  actual 
lease,  and  stipulate  for  something  beside, 
which  is  to  rest  on  understanding,  which 
is  not  malum  in  se,  but  merely  prohibited, 
I  am  not  prepared  to  say  that  in  such  a 
case  I  should  not  decree  a  specific  per- 
formance so  far  as  the  contract  is  legally 
capable  of  execution.  What  then  would 
l>c  the  effect  of  my  decree  ?  Simply  to  do 
what  the  parties  intended.  They  intended 
that  what  was  legal  should  bo  inserted  in 
the  lease,  but  that  what  was  not  legal 
should  not  be  in  the  lease.  Therefore,  I 
should  execute  the  contract  precisely  in 
the  form  which  the  parties  intended." 
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A  recent  act  of  the  British  Parliament,  passed  in  1854,  and 
known  as  Tlie  Common  Law  Procedure  Act,  gives  two  new 
proceedings,  or,  as  they  are  sometimes  called,  two  new  actions, 
to  the  courts  of  common  law,  —  the  action  of  mandamus  and 
the  action  of  injunction.  These  words  are  old,  but  the  reme- 
dies are  wholly  new.  By  the  first,  it  is  intended  to  enable  a 
plaintiff  to  compel  a  defendant  not  merely  to  pay  damages  for 
a  breach  of  duty,  for  that  the  law  did  before,  but  to  perform  any 
duty  in  the  fulfilment  of  which  the  plaintiff  is  personally  in- 
terested. Damages  may  be  given  also  ;  and  judgment  may  be 
given  for  the  plaintiff,  "  that  a  mandamus  do  issue,  and  it  shall 
be  lawful  for  the  court  in  which  such  judgment  is  given,  if  it 
shall  see  fit,  besides  issuing  execution  in  the  ordinary  way  for 
costs  and  damages,  also  to  issue  a  peremptory  writ  of  manda- 
mus to  the  defendant,  commanding  him  forthwith  to  perform 
the  duty  to  be  enforced."  And  this  writ  will,  have  the  same 
force  as  a  peremptory  writ  of  mandamus  issued  out  of  the 
Court  of  Queen's  Bench,  and  in  case  of  disobedience  may  be 
enforced  by  attachment.  Of  the  action  of  "  injunction,"  the 
intention  is  to  enable  a  plaintiff  "  to  prevent  the  repetition  or 
continuance  of  such  breach  of  contract,  or  other  injury,  or  the 
committal  of  any  breach  of  contract  or  injury  of  like  kind  aris- 
ing out  of  the  same  contract,  in  relation  to  the  same  property 
or  right."  Here,  too,  damages  may  also  be  given,  and  proper 
writs  issued,  analogous  to  those  above  mentioned  in  the  action 
of  mandamus. 

Not  enough  of  adjudication  upon  these  new  actions  has  yet 

been  reported  to  illustrate  them  much.     It  seems,  however,  to  be 

thought  by  the  profession,  that  they  are  intended  only  to  enable 

the  courts  of  common  law  to  give  equity  relief  in  certain  cases, 

in  a  cheap  and  summary  way,  without  the  delay  and  cost  of 

sending  the  case  into  chancery.     Even  if  this  be  all,  something 

might  be  gained  by  similar  provisions  in  this  country,  although 

our  courts  of  equity  and  law  are  not  so  widely  separated  as 

those  in   England,  and  it  does  not  cost  so  much  of  money  or 

of  time. 
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CHAPTER     IX. 

ON    BANKRUPTCY   AND    INSOLVENCY. 

Sect.  I.  —  The  General  Purpose  of  Bankrupt  Laws. 

The  common  law  did  not  resort  to  imprisonment  as  a  means 
of  enforcing  payment  of  debts.  The  process  against  mere 
debtors,  or  defendants  charged  with  injm-ies  without  force,  be- 
ginning with  the  prcecipe,  which  was  only  a  command,  and 
following  this  by  a  pone,  which  was  an  attachment  to  require 
his  appearance  in  court,  was  completed  and  exhausted  by  the 
distringas,  or  distress  infinite,  which  authorized  the  sheriff  to 
take  the  goods  of  the  defendant  and  the  profits  of  his  lands. 
But  the  courts  permitted  a  fiction  of  law,  by  which  the  defend- 
ant, being  charged  with  a  breach  of  the  peace,  a  capias  ad  re- 
spondendum issued  at  once,  and  after  judgment,  a  capias  ad  sat- 
isfaciendum, (a)  But  England  could  make  no  great  progress  in 
commerce  and  business  without  perceiving  the  necessity  of 
something  more  than  this  ;  and  after  some  earlier  statutes  relat- 
ing principally  to  foreigners,  in  the  34th  of  Henry  8,  (1543,)  an 
act  was  passed  which  may  be  considered  the  first  English  act 
of  bankruptcy,  (b)     And  this,  followed  by  13  Elizabeth,  ch.  7, 

(o)  3    Black.    Com.    279 ;    Harbcrt's  other    hand,    more    metaphorically    and 

Case,  3  Coke,  Rep.  12.  quaintly  makes  the    derivation  from  the 

(6)  With  regard  to  tlic  derivation  of  the  two  l^rench  words  Imnqn,'  and  route,  which 

word    liankruptcy,   tliongh   not    perliaps  last  word,  he  says,  {i  Inst.  277,)  means 

essential  to  the  present  discussion,  it  may  "  a  sign   or  mark,  as  we  say  a  cart-rout, 

be  observed  that  high  authorities  are  in  whicli  is  the  sign  or  mark  where  the  cart 

coniliet  upon  it.     Mr.  Justice  Blackstone,  hath  gone ;  so,  metaphorically,  it  is  taken 

in  liis^  Commentaries,  ydI  3,  ]i.  471,  de-  for  him  that  liath  wasted  his' estate  and 

rives  it  from  the  word  bancus  or  hain/ue,  removed  his  banqiie,  so  that  there  is  left 

which  means   the  table  or  counter  of  a  but  a  mention  thereof."     The  meaning  of 

tradesman,  and  riiptus,  broken,  denoting  the  term  has  been  so  often  passed  upon  by 

thereby  one  whose  shop  or  place  is  broken  courts  and  legislatures,  that  it  becomes  a 

and  gone.  Sir  Edward  Coke,  on  the  question  of  little  practical  importance  at 
[572] 


CH.   IX.] 


ON   BANKRUPTCY   AND   INSOLVENCY. 


578 


(1571,)  and  the  21  Jac.  1,  ch.  19,  (1624,)  laid  the  foundations  of 
the  system  now  existing  in  England,  and  of  our  own,  so  far  as 
it  is  derived  from  that,  (c) 

How  the  common  law  lawyers  looked  upon  this  whole  thing, 
may  be  inferred  from  the  language  of  Coke.  He  says :  "  We 
have  fetched  the  name  as  well  as  the  wickedness  of  bankrupts 

from  foreign   nations In  former  times,  as  the  name  of  a 

banlirupt,  so  was  the  offence  itself,  a  stranger  to  an  Englishman. 
....  Neither  do  we  find  any  complaint  in  parliament,  or  any 

act  of  parliament  made  against  any  English  bankrupt  until , 

the  English  merchant,  had  rioted  in  three  kinds  of  costlinesses, 
namely,  costly  building,  costly  diet,  and  costly  apparel,  accompa- 
nied with  neglect  of  his  trade  and  servants,  and  thereby  con- 
sumed his  wealth."  (d) 

We  need  not,  however,  impute  the  necessity  of  a  bankrupt 
law  in  England  to  the  increase  of  her  iniquity,  but  to  the  growth 
of  a  commercial  prosperity  which  far  outstripped  the  efficiency 


this  day.  Yet,  in  favor  of  Mr.  Justice 
Bladcstone's  derivation  it  may  be  said  that 
it  seems  more  simple  and  appropriate,  and 
has  unquestionably  met  with  a  moi'e  de- 
cided measure  of  subsequent  approval 
than  the  other.  Further,  it  accoi-ds  with 
the  custom  which  formerly  obtained  among 
the  bankers  of  Italy,  who  used  to  carry  on 
their  business  in  the  public  places,  seated 
on  forms,  with  benches  to  count  their  cash 
upon,  and  of  whom  if  any  one  became  in- 
solvent, his  bench  was  broken,  either  as  a 
mark  of  infamy,  or  to -put  another  in  its 
place.  1  Beawes'  Lex  Meroatoria,  371. 
The  title,  however,  of  the  first  English 
statute  upon  this  subject,  relating  to 
English  debtors,  (34  &.  35  Heniy  8,  c.  4,) 
might  well  have  suggested  to  Lord  Coke 
the  view  he  adopted.  It  was  "against 
such  as  do  make  bankrupt,"  which  is  but 
a  literal  translation  of  the  French  idiom, 
"  qui  font  hanque  route."  Stoiy,  J.,  in  Ever- 
ett V.  Stone,  3  Sto.  453. 

(c)  These  were  the  most  important 
statutes  on  this  subject  in  the  earlier  days 
of  the  bankrupt  law.  They  were  followed 
by  numerous  others,  varying  and  enlarg- 
ing the  powers  of  the  courts  of  bankruptcy, 
and  specifying  the  acts  of  bankruptcy  and 
various  rales  of  practice.  These  statutes 
are  not  enumerated  here,  as  being  of  no 
practical  utility,  but  will  be  found  in  the 
collection  of  the  Statutes  at  Large.     They 


are  twenty-one  in  number,  and  were  all 
repealed  by  the  first  clause  of  the  important 
statute  of  6  Geo.  4,  c.  16.  This  statute 
made  material  alterations  in  the  law  of 
bankruptcy,  and  embraces  almost  every 
branch  and  division  of  the  fonner  bankrupt 
laws.  The  persons  liable  to  become  bank- 
rupt are  increased  in  number  and  more 
I^articularly  defined ;  new  modes  of  com- 
mitting {in  act  of  bankruptcy  specified ; 
the  Lord  Chancellor  is  invested  with 
greater  powers  for  Avorking  or  superseding 
the  commission,  and  for  saving  expense 
to  the  various  parties  interested  in  the 
banki-upt's  estate ;  and  fuller  powers  of 
examination  and  discovery  are  confeired 
upon  the  commissioners.  Subsequent  to 
the  passage  of  this  important  statute,  ten 
statutes  of  amendment  and  alteration  were 
enacted,  two  in  the  reign  of  William  4, 
and  eight  in  that  of  Victoria,  until  by  the 
statute  12  &  13  Vict.  c.  106,  entitled, 
^'An  Act  to  amend  and  consolidate  the 
Laws  relating  to  Bankrupts,"  consisting  of 
two  himdred  and  seventy-eight  sections, 
all  previous  laws  on  the  subject  were  re- 
pealed, and  their  principles  embodied  with 
little  alteration  in  the  repealing  act.  This 
last  statute  bears  date  August  1st,  1849. 
We  are  aware  of  no  subsequent  amend- 
ments of  importance. 
(d)  4  Inst.  277. 
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or  adequacy  of  the  common  law,  of  which  all  the  principles 
were  determined  and  most  of  the  processes  adopted  under  very 
different  circumstances  and  exigencies.  The  common  law 
knows  but  two  parties,  the  plaintiff  and  defendant;  between 
them  it  can  do  justice  ;  but  if  the  relations  between  these  two 
are  complicated  with  the  rights  of  third  parties,  the  common 
law  has  very  inadequate  power.  One  effect  of  this  principle  is, 
that  if  a  debtor  pays  any  one  creditor  in  full,  the  law  asks  noth- 
ing as  to  how  this  payment  affects  other  creditors.  And  if 
any  creditor  resorts  to  law  to  obtain  payment  of  his  debt,  the 
law  lends  him  all  its  instruments,  without  any  inquiry  into  the 
effect  of  such  payment  upon  the  ability  of  the  debtor  to  satisfy 
other  creditors  whose  claims  are  equally  just  and  urgent.  In 
other  words,  the  common  law  permits  a  preference  among  the 
creditors,  without  any  limit  or  any  orher  direction  than  may  be 
given  to  it  by  the  pleasure  of  the  debtor,  or  the  haste  or  good 
fortune  of  the  creditor,  (e) 


(e)  The  cases  upon  this  subject  seem  to 
be  of  two  classes  :  first,  when  the  payment 
is  made  directly  by  the  insolvent  to  the 
creditor;  second,  when  this  is  effected 
through  the  medium  of  trustees,  by  as- 
signment. Tlic  ri<i;ht  of  tlic  debtor  to  pay 
any  creditor  he  pleases  from  funds  in  his 
possession,  seems  to  be  clear,  in  the  ab- 
sence of  statutory  prohibition.  Clai'k  v. 
White,  12  l\t.  178;  Tompkins  v. 
Wlici'kr,  16  id.  106  ;  Buffum  c.  Green,  5 
N.  II.  71  ;  Tillou  v.  Britton,  4  Ilalst. 
120;  Ktovcr  v.  Ilcrrinytiin,  7  Ala.  142; 
Johnso  V.  Wliitwell,  7  Tick.  71  ;  W'ldg- 
ery  v.  Haskell,  5  !\[as,^.  144  ;  Ilatcli  v. 
Smith,  5  Mass.  42  ;  Ex  /nuie.  Conway,  4 
Ark.  302  ;  lord  v.  Willi:iin«,  .3  B.  Mon. 
550 ;  Mackie  r.  Cairns,  Hopkins,  373  ; 
Hendricks  v.  Mount,  2  Southard,  743 ; 
Blakey's  Appeal,  7  Barr,  449  ;  Wakcman 
V.  Grovcr,  4  Paige,  23.  In  the  case  of 
Hopkins  v.  Grey,"7  Mod.  139,  it  was  held 
by  Lord  I  loll,  that  if  a  hanker  or  ).;old- 
smitli  who  lias  nniny  peojile's  money  yq- 
fuse  payment,  yet  keep  liis  shop  open,  and 
as  often  as  he  is  arrested  ;;'ive  bail,  he  may 
by  that  means  give  preference  of  payment 
to  his  friends  ;  and  when  he  has  done,  if 
he  runs  away,  yet  such  payment  shall 
stand  against  a  commission  of  bankruptcy. 
Cock  V.  Goodfollow,  10  Mod.  489.  The 
later  English  cases  adopt  the  same  view 
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when  the  payment  has  been  made  on 
pressure  by  the  creditor,  and  is  without  a 
view  to  fraudulent  preference  in  contem- 
plation of  bankruptev.  Cook  r.  Britchard, 
6  Scott,  N.  R.  34,  '5  Man.  &  Gran.  329 
Og.leu  i-.  Stone,  11  JI.  &  W.  494;  Kyn- 
astoi)  V.  Cniuch,  14  id.  266;  Green  v. 
Bradficld,  1  Carr.  &  K.  449.  A  similar 
doctrine,  under  the  late  National  Bank- 
rupt Law  of  the  United  States,  was  adopt- 
ed in  Gi;ileu  c.  Jackson,  1  Johns.  370 ; 
Phenix  v.  Ingraliam's  Assignees,  5  id.  412. 
This  topic  will  lie  further  considered  in  a 
snliseipientpart  of  this  chapter.  The  ease 
of  Wall  (.  Lakin,  13  Met.  167,  was  de- 
cided upon  the  Mass.  Stat,  nf  1841,  and 
the  doctrine  was  maintained  that  this  ease 
of  jiayment  in  money  of  an  existing  debt 
by  an  insolvent  debtor,  is  not  among  the 
cases  embraced  within  the  provisions  of 
§  3  of  the  statute.  Mr.  Justice  Deweu, 
delivering  the  opinion  of  the  court,  said : 
"It  was  strongly  urged  upon  us  at  the 
argument,  that  it  \vas  against  the  whole 
])olicy  of  the  insolvent  laws  thus  to  allow 
a  |iayment  to  an  individual  creditor  to  be 
retained  by  him  to  his  own  use.  If  we 
look  merely  at  the  ])rinciple  of  equitable 
distribution  of  the  whole  assets  among  all 
the  creditors  pro  rata,  it  would  seem  to  be 
in  derogation  of  that  principle.  But  there 
are  other  principles  favoring  the  construe- 
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This  is  certainly  opposed  to  the  true  principles  of  commercial 
policy,  if  not  to  natural  justice.     And  we  have  no  hesitation  in 


tion  we  have  given.    A  different    rale 
might  be  found  to  operate  with  great  prac- 
tical inconvenience  in  its  application  tS 
payments  made  in  the   usual   course   of 
business.     Many  cases   occur   of  traders 
and  other  persons  who  do  business,  while 
there  is  a  strong  public  impression  that  if 
their  debts  were  at  once  all  demanded, 
there  might  not  be  assets  sufficient  to  pay 
them,  yet  who  continue  to  pay  such  debts 
as  are  most  strongly  pressed,  hoping  to 
survive  their  embarrassments,  and  by  bet- 
ter success  in  business  eventually  to  dis- 
charge their  whole  indebtedness.   Whether 
it  would  be  sound  policy  to  disturb  such 
payments  may  certainly  be  somewhat  qncs- 
tiouahle."     United    States    v.    Bank    of 
United   States,  8  Rob.  (La.)  262.     With 
regard  to  the  other  class  of  cases  of  pref- 
erence, where  an  assignment  is  made  to 
trustees,  tlie  doctrine  may  be  said  to  be, 
in  the   absence  of  statutory  prohibition, 
that  such  an  assignment,  when  absolute 
and  unconditional,  containing  no  reserva- 
tion or  condition  for  the  benefit  of  the 
debtor,   and  made   under    such    circum- 
stances as  not  to  extort  from  the  fears  or 
apprehension  of  the  creditors  an  absolute 
discharge  as  a  consideration  for  a  partial 
dividend,  will  be  valid.     In  this  note  we 
cite  tlie  most  important  cases  to  be  found 
in  the  boolis,  where  the  subject  of  assign- 
ments for  benefit  of  creditors  is  considered  : 
Williams  v.  Jones,  2  Ala.  314  ;  Hindman 
V.  Dill,  11  id.  689  ;  Webb  v.  Daggett,  2 
Barb.  9 ;  Wilt  v.  Pranklin,  1  Binn.  502, 
514;  Lippincott   v.  Barker,   2   id.    174; 
Lord  V.  Brig  Watchman,  8  Am.  Jur.  284 ; 
Eankin  v.  Lodor,  21  Ala.  380 ;  White  o. 
Banks,   id.    705 ;   Mackie   o.    Cairas,    5 
Cowen,   547 ;    Do   Forrest  v.   Bacon,   2 
Conn.   633 ;  Ingraham  v.  Wheeler,  6  id. 
277  ;  Wintringham  v.  Lafoy,  7  Cow.  735 ; 
Stewart   v.  Spencer,  see  1   Curtis,   157; 
Spies  V.  Joel,  1  Duer,  669  ;  Burd  v.  Smith, 
4  Dallas,  85  ;  Moore  v.  Collins,  3  Dev. 
126;  Vernon   v.  Morton,  8  Dana,  247; 
Sheppards  v.  Turpin,3  Gratt.  372  ;  Canal 
Bank  v.  Cox,  6  Greenl.  395  ;  Hickley  v. 
r.  &  M.  Bank,  5  GiU  &  J.  377  ;  Mary- 
land V.  Bank  of  Md.,  6  id.  205  ;  Cole  v. 
Albers,  1   Gill,  412  ;  McCall  v.  Hinkley, 
4  id.  128;  Ramsdell  v.  Sigerson,  2  Gil- 
man,  78  ;  Tillou  v.  Britton,  4  Halst.  120 ; 
Niolon  V.  Douglass,  2  Hill,  Ch.  443  ;  Ste- 
venson V.  Agry,  7  Ham.  pt.  2,  247  ;  llep- 
plier  V.    Orrich,   id.   246 ;  Harshman  v. 


Lowe,  9  id.  92 ;  Hendricks  v.  Eobinson, 
2  Johns.  Ch.  283,  Kent,  Ch.  J. ;  M'Noni- 
ony  V.  Ferrers,  3  Jolins.  71,  84,  Van  Ness, 
J. ;  Wilkes  v.  Ferris,  5  id.  335 ;  Hyslop 
V.  Clarke,  14  id.  458,  Van  Ness,  J. ;  Mur- 
ray V.  Riggs,  15  id.  571,  Thompson,  C.  J.  ; 
Hafner  v.  Invin,  1  Ired.  Law,  490 ;  AU- 
mand  o.  Russell,  5  Ired.  Eq.  183  ;  East- 
man V.  McAlpin,  1  Kelly,  157;  Cameron 
V.  Scudder,  id.  204 ;  M'Cullough  i:  Som- 
merville,  8  Leigh,  415;  Ilalsey  «.  Whit- 
ney, 4  Mason,  206  ;  Lawrence  v.  Diivis,  3 
McLean,  177 ;  Hatch  v.  Smith,  5  Mass. 
42  ;  Widgery  v.  Haskell,  id.  144  ;  Peai-son 
u.  Rockhill,"4  B.  Monroe,  296  ;  Marshall 
v.  Hutcliison,  5  B.  Mon.  305  ;  Moffat  v. 
M'Dowall,  1  McCord,  Ch.  434 ;  Buffum 
V.  Green,  5  N.  H.  71  ;  Haven  v.  Richard- 
son, id.  113 ;  Atkinson  v.  Jordan,  5  Ham. 
293 ;  Brashear  v.   West,  7  Peters,   608  ; 
Clark  V.  White,  12  id.  178  ;  Tompkins  v. 
Wheeler,   16  id.   106;  Russell  v.  Wood- 
ward, 1 0  Pick.  407  ;  Foster  v.  Saco  Manuf. 
Co.,  12  id.  451 ;  Nostrand  u.  Atwoud,  19 
id.  281  ;  Beckwith  v.  Brown,  2  R.  1.  .311  ; 
Smith  V.  Campbell,  Rice,  352 ;  Layson  v. 
Rowan,  7  Robinson,  1 ;  Dockray  v.  Dock- 
ray,  2  R.  I.  547  ;  Cameron  v.  Montgom- 
ery, 13  S.  &  R.  128  ;  Robinson  v.  Rapelye, 
2  Stew.   86  ;   Richards  !>.  Hazz.ard,  1   S. 
&  P.   139;  Brown  u.  Bartee,  10  Smedes 
&  M.  268  ;  Crpss  v.  Bryant,  2  Scam.  36  ; 
Howell  V.  Edgar,  3  id.  417  ;  Hall  u.  Deni- 
son,  17  Vt.  310 ;  How  v.  Camp,  Walk.  Ch. 
427  ;  Marbury  v.  Brooks,  7  Wlieat.  556  ; 
Spring  u.  S.  Caro.  Ins.  Co.,  8  id.  268  ; 
Brooks  V.  Marbury,  11  id.  78  ;  Pearpoint 
r.  Graham,  4  Wash.   C.  C.  232  ;  United 
States  V.  King,  Wallace,  13  ;  Grover  v. 
Wakeman,  11  Wend.  187.     In  England, 
Estwick  0.  Caillaud,  5  T.  R.  420 ;  Nunn 
V.  Wilsmore,  8  id.  521 ;  Small  v.  Oudley, 
2  P.  Wms.  427;. Cock  v.  Goodfellow,  10 
Mod.  489.     It  is,  however,  to  be  borne  in 
mind,  that  in  most  of  the  States  the  com- 
mon law  privilege  is  taken  away,  and  such 
preferences  forbidden  by  statute.      The 
validity  of  assignments,  not  to   a  third 
person  in  trust,  but  directly  to  the  creditor, 
by  way  of  payment  or  security,  was  main- 
tained in  several  of  the  above  cases,  and 
in  Ford   v.  Williams,   3   B.  Mon.  550; 
Stover  ?i.  Herrington,  7  Ala.  142 ;  Brace's 
Adm'rs  v.  Smith,  3  H.  &  J.  499 ;  King  v. 
Trice,  3  Ired.  Eq.  568 ;  Stevens  v.  Bell, 
6  Mass.  339  ;  Johnson  v.  Whitwell,  Wilde, 
J.,  7  Pick.  71 ;  Bates  v.  Coe,  10  Conn. 
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saying  so,  although  the  great  commercial  State  of  New  York 
still  permits  this  preference;  that  is,  it  still  permits  any  debtor 
to  pay  whom  he  will,  and  on  what  terms  he  will,  although  by 
paying  some  more  or  all,  he  compels  himself  to  pay  others  less 
or  none ;  that  is,  it  permits  this  preference,  and  makes  the  pay- 
ments valid,  only  preventing  the  insolvent  who  uses  this  privi- 
lege from  obtaining  his  discharge.  The  mischiefs  of  this  per- 
mission of  preference,  are  very  great  and  very  obvious ;  and  ex- 
perience—  through  which  most  of  our  States  have  passed  — 
proves  them  to  be  those  which  theory  would  indicate.  Such  a 
preference  always  works  injustice.  It  may  only  carry  into 
effect  a  previous  bargain  or  confidence ;  it  may  only  pay  a  debt 
which'it  was  agreed  or  understood  should  be  paid  at  all  events, 
whether  others  were  or  not ;  but  this  bargain,  or  confidence, 
was  itself  unfair.  It  introduces  into  the  complications  of  trade 
new  elements  of  disturbance  and  jealousy,  and  new  temptation 
to  get  the  better  of  one's  neighbor,  by  secret  agreement,  or  haste 
or  contrivance.  It  induces  an  insolvent  to  go  on  in  business 
as  long  as  he  has  enough  to  pay  finally  those  who  help  him, 
because  he  can  only  fail  at  last,  and  his  endeavor  to  put  off  the 
evil  day,  makes  it  no  worse  when  it  comes.  In  a  word,  it  is  a 
most  injurious  principle,  because  it  promises  and  it  gives  facil- 
ities and  success  to"  fraud.  (/) 

280;  Waters  v.  Comlcy,  3  Harr.  117;  reluctantly  admitting  the  doctrine  which 
Davis  V.  Andoi'son,  1  Kelly,  176  ;  Lcitch  is  sustained  by  the  numeroiis  authorities 
B.  Ilollisfcr,  4  Comst.  211  ;  Fassctr.  Tra-  in  the  preceding  note,  strongly  set  forth 
her,  20  Ohia|540.  In  the  follo^Ying  cases,  the  dangerous  tendency  of  sucli  a  doctrine, 
the  transfcr^as  by  the  voluntary  confcs-  That  was  a  case  where  an  assignment  had 
sion  of  a  judLimciit :  Wilder  )'.  AVinne,  6  been  made  by  a  debtor  of  all  his  property 
Cowen,  2X4  ;  Williams  v.  Brown,  4  Johns,  in  trust,  to  pay  the  trustees  and  such  other 
Ch.  682;  Blakrv's  Appeal,  7  Barr,  449.  creditors  as  the  debtor,  in  one  year  by  deed, 
In  Ilolbird  p.  Anderson,  5  T.  R.  235,  a  might  direct  and  appoint,  and  reserving  a 
preference  was  effected  in  this  manner,  power  to  appoint  new  trustees  and  to  re- 
and  Lord  /uiii/on  said  :  "  There  was  no  voke,  alter,  add  to,  or  larv  the  trusts,  at 
fraud  in  this  case.  The  plaintiff  was  his  pleasure.  The  Chanci'llor,  while  pro- 
preferred  by  his  debtor,  not  with  a  view  of  nonncing  this  assignment,  with  such  reser- 
any  benefit  to  the  latter,  but  merely  to  vations,  void,  went  on  to  say :  "  As  we 
secure  tlie  ]5in-mcnt  of  a  just  debt  to  the  have  no  bankrupt  system,  the'iiglit  of  the 
former,  in  which  I  see  no  illegality  or  in-  insolvent  to  select  one  creditor  and  to  ex- 
justicc."  It  need  hardly  be  observed  that  elude  another  is  applied  to  every  case, 
in  all  the  above  cases,  the  right  to  make  and  the  consequences  of  such  partial  pay- 
assignments  for  the  equal  bmejit  of  all  ments  are  extensively  felt  and  deeply 
crerfiVor.s  is  fully  admitted,  unless  such  as-  deplored.  Creditors,  out  of  view  and  who 
signracnts  arc  prohibited  by  statute.  reside  ahroad  or  at  a  distance,  are  usually 
(/)  In  the  case  of  Riggs  v.  Murray,  2  neglected.  This  cheeks  confidence  in 
Johns.  Ch.  565,  Chancellor  Kent,  though  dealing,   and   hurts  the   credit  and  char- 

[576] 


CH.  ix.] 


ON   BANKRUPTCY   AND   INSOLVENCY. 


582 


The  principle  of  the  bankrupt  and  insolvent  laws  is  diamet- 
rically opposite  to  this,  and  endeavors  to  prevent  or  to  cure  the 
very  mischiefs  which  the  principle  of  preference  causes.  It  is 
indeed  almost  expressed  by  the  phrase,  "  aes  alienum"  which 
was  very  generally  used  in  the  Roman  civil  law,  to  signify  debt. 
It  holds  the  property  of  a  debtor  not  to  be  his  own,  but,  to  the 
amount  of  the  debt,  it  is  " aes  alienum"  or  the  money  of 
another,  (g-)  And  if  he  owes  more  than  be  can  pay,  all  his 
property  belongs  to  all  his  creditors ;  not  to  any  one  more  than 


acter  of  tlie  country.  These  partial  as- 
signments are  no  doubt  founded  in  cer- 
tain cases,  upon  meritorious  considera- 
tions. Y'ct  tlie  temptation  leads  strongly 
to  abuse  and  to  the  indulgence  of  im- 
proper motives.  The  Master  of  the  EoUs, 
in  Small  v.  Dudley,  2  P.  Wms.  427,  and 
the  Lord  Chancellor,  in  Cock  v.  Good- 
fellow,  10  Mod.  489,  admit  tluit  such 
pi-eferences  by  a  sinking  debtor  may,  and 
in  some  cases  ought  to  be  given,  and  are 
called  for  by  gratitude  and  benevolence ; 
yet  at  the  same  time  it  is  acknowledged 
that  the  power  may  be  abused  and  be  ren- 
dered subservient  to  fraud.  Experience 
shows,  that  preference  is  sometimes  given 
to  the  very  creditor  who  is  the  least  enti- 
tled to  it,  because  ho  lent  to  the  debtor  a 
delusive  credit,  and  that  too,  no  doubt, 
under  assurances,  or  a  wellgrounded  con- 
fidence of  priority  of  payment  and  per- 
fect indemnity  in  case  of  failure.  How 
often  has  it  happened  that  that  creditor  is 
secured,  who  was  tlie  means  of  decoying 
others,  while  the  real  business  creditor, 
wlio  parted  witli  his  property  on  liberal 
terms,  and  in  manly  confidence,  is  made 
the  victim  ?  Perhaps  some  influential 
creditor  is  placed  upon  the  privileged  list, 
to  prevent  disturbance,  while  those  who 
are  poor,  or  are  minors,  or  are  absent,  or 
want  the  means  or  the  spirit  to  engage  in 
litigation,  are  abandoned."  In  Burd  v. 
Smith,  4  Dall.  76,  Brackenridge,  J.,  said : 
"  It  has  been  said  that  a  debtor  may  favor 
particular  creditors.  The  right  has  been 
allowed  perhaps  on  a  principle  of  human- 
ity; or  in  favor  of  just  debts,  to  exclude 
debts  in  law  not  strictly  ex  debitor  justitice. 
But  I  do  not  think  that  the  practice  is  to 
be  encouraged.  It  is  calculated  to  create 
confiision,  uncertainty,  and  collusion.  I 
see  nothing  that  will  prevent  the  mischiefs 
of  voluntary  settlements  and  conveyances 
but  a  general  declaration  that  they  are  all 
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void  as  against  creditors."  In  Cunning- 
ham V.  Z?reeborn,  1 1  Wend.  240,  Mr.  Jus- 
tice Nelson  earnestly  enters  a  protest 
against  the  doctrine  of  preference  of  cred- 
itors. So  also,  Wilde,  J.,  in  Pingree  v. 
Comstock,  18  Pick.  46 ;  Wright,  J.,  in 
Atkinson  i'.  Jordan,  5  Ohio,  178,  5  Ham- 
mond, 293.  The  inadequacy  of  the  com- 
mon law  to  cases  like  these,  and  consid- 
erations in  the  nature  of  those  advanced 
in  2  Johns.  Ch.  565,  have  induced  the 
adoption  of  provisions  in  the  insolvent 
laws  of  many  States,su])pressing  altogether 
assignments  with  preferences,  or  prefer- 
ences of  creditors, |even  without  assign- 
ment. Of  these  provisions,  those  of  the 
Massachusetts  insolvent  law  of  1838  and 
1841  may  sei-ve  as  an  illustration.  In 
HO  of  the  law  of  1838,  it  is  said,  that  "  if 
after  this  act  shall  go  into  operation,  a 
debtor  shall,  in  contemplation  of'  his  be- 
coming insolvent,  and  of  obtaining  a  dis- 
charge under  the  provisions  of  this  act, 
make  any  payment,  or  any  assignment, 
sate,  or  ti'ansfer  either  absolute  or  condi- 
tional of  any  part  of  his 'estate,  with  a 
view  to  give  a  preference  ta((i»v  creditor, 
or  to  any  person  who  is  or  liiay  be  liable 
as  an  indorser  or  surety  for  suffli  debtor, 
or  to  any  other  person  who  has  or  may 
have  any  claim  or  demand  against  him." 
It  is  further  provided  in  the  same  section, 
the  money  so  paid  the  prefeiTed  creditor 
may  be  recovered  by  the  assignees,  for  the 
use  of  the  other  creditors.  The  3d  sec- 
tion of  the  act  of  1 841  contains  even  more 
stringent  provisions  upon  this  subject.  A 
similar  prohibition  will  be  found  in  the 
English  statute  12  &  13  Vict. 

(g)  "  Debitor  itaque  aes  alienum  contra- 
here  dicitur  .  ,  .  quia  aes  quod  accipit, 
quod  coTitrahit,  alienum,  id  est  creditor's, 
fuit."  Struvii  Syntagma  juris  civilis,  p. 
1002,  note  B,  (edition  1718).  See  also, 
Aes.  in  Gesner's  Thesaurus. 
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to  any  other ;  but  all  alike,  without  reference  to  his  wishes  or 
their  efforts ;  and  by  a  process  similar  to  the  civil  \a.\v  cessio 
bonorum,  (h)  the  statutes  of  bankruptcy  take  from  him  all  his 
property,  give  it  to  those  who  will  act  as  trustees  for  all  his 
creditors,  and  require  that  it  should  be  divided  in  exact  propor- 
tions to  their  several  debts,  among  all. 

The  early  bankrupt  laWs  of  England  proceeded  upon  an  as- 
sumption, which  they  maintain  to  this  day ;  it  is,  that  bank- 
ruptcy is  a  crime,  and  that  he  who  is  guilty  of  it  may  properly 
be  proceeded  against  as  a  criminal,  (j)  This  arose  in  part, 
from  the  fact  that  the  earliest  bankrupt  laws  were  aimed  against 
foreign  merchants,  who,  after  entering  into  mercantile  obliga- 
tions, too  often,  in  the  words  of  Coke,  "  suddenly  escaped  out 
of  the  realm,"  to  the  detriment  of  their  creditors.  (A;)  And  in 
part  from  a  similar  fact,  that  after  these  laws  were  made  to 
operate  in  relation  to  all  merchants,  subjects  or  aliens,  they 
were  still,  as  for  some  purposes  they  now  are,  confined  to 
traders.  And  it  was  thought  to  be  a  grievous  wrong,  working 
extensive  mischief,  when  a  trader,  who,  from  the  nature  of  his 
business,  generally  owes  many  persons,  should  deprive  them  all 
of  what  was  due  to 'them,  and  perhaps  needed  by  thepi  to  dis- 
charge their  own  obligations. 

(h)  The  principle  of  cessio  hmorum  was  mptand  insolvent  laws,  it  might  well  he 

introduced  by  the    Christian    emperors ;  said,   that  tlie  foundation  of  bankruptcy 

and  by  it,  if  a  debtor  ceded  and  yielded  was  criminality,  and  that  of  insolvency, 

up  all  his  fortune  to  his  creditors,  he  was  misfoi'tune.     But   when,   as   generally  at 

secured  from  imprisonment  for  his  debts,  the  present  day,  the  terms  bankrupt  and  in- 

"  Omni  qnoque  corporari  cruciatu  sernoto."  solvent  are  used  interchangeably,  it  would 

Cod.  7,71.  be  perhaps  too   much  to   say,    that  the 

( ;')  That  such  was  the  assirmption  on  accident  of  a  statute  being  called  one  or 

which  the  early  laws  of  bankniptcy  were  the  other,  would  determine,  in  any  degree, 

based,  is  apparent  from  the  language  of  34  the  question,  whether  crime  or  misfortune 

&  35  Hen,  VIII.,  c.  4,  —  the  earliest  law  should  be  the  basis  of  a  proceeding  under 

on  this  subject  relating   to   Englishmen,  it. 

Tliis  law  described  bankrupts  as  "  persons         (fc)  The  most  important   of  the  early 

craftily  obtaining  into  their   hands  great  statutes  .against  strangers,  was  that  .against 

substance  of  other  men's  goods,  who  sud-  the  Lombards,  which   is   nowhere  to  be 

denly  flee  to  parts  unknown  or  keep  their  found  at  this  day,  but  was  passed  in  the 

houses,  not  minding  to  pay  or  restore  to  reign  of  Edward  III.,  and  is  quoted  by 

their  creditors  their  debts  and  duties,  but  Lord  Cuh:  in  4  Inst.  :277.     It  was  enacted, 

at  their  own  will  and  pleasure   consume  that  if  any  merchant  of  the  company  ac- 

the  substance  obtained  by  credit  of  other  knowledge  himself  bound  in  that  manner, 

men  for  their  own  pleasure  and  delicate  that  then   the  company  shall  answer  the 

living,  against  all  reason,  equity,  and  good  debt ;  so  that  another  merchant  which  is 

conscience."     And  while  tlie  strict  line  of  not  of  the  company  shall  not  be  thereby 

distinction  was  maintained  between  bank-  grieved  nor  impeached. 
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The  statutes  of  insolvency  originally  differed  importantly 
from  those  of  bankruptcy.  They  began  much  later  than  the  bank- 
rupt laws  ;  and  they  have  been  amended  and  varied  from  time 
to  time ;  and  in  this  way  two  systems,  one  of  bankruptcy  law, 
and  the'other  of  insolvency  law,  grew  up  together;  not  only 
differing  from  each  other,  but  to  a  certain  extent  compliment- 
ary to  each  other.  But  in  recent  times  they  approach  so  near 
together  that  the  distinction  between  them  is  much  less  positive 
and  exact  than  it  once  was.  (/)  The  insolvency  law  operates 
upon  all  debtors  indiscriminately ;  but  upon  none,  in  invitum. 
That  is,  while  the  bankrupt  law  was  confined  to  traders,  but 
permitted  a  creditor  to  force  any  trader  who  did  not  pay  his 
debt  to  him,  into  bankruptcy,  the  insolvency  law  only  permitted 
any  and  every  debtor,  without  reference  to  his  occupation,  to 
divide  all  his  effects  ratably  among  all  his  creditors,  without 
disturbance  from  either  of  them.  And  then  the  bankrupt  law, 
perhaps,  because  it  began  with  seizing  and  sequestrating  the 
effects  of  the  debtor  as  if  he  were  fraudulent,  in  the  end  dis- 
charged all  his  mercantile  debts,  if  all  his  effects  were  honestly 
given  up,  and  no  indication  of  fraud  appeared  anywhere.     On 


(l)  SpencelP  Equitable  Jurisdiction  of  should  feel  much  hesitation  in  saying  that 
the  Court  of  Chancery,  198  and  following  this  was  an  insolvent,  not  a  bankrupt 
pages.'  Also  a  learned  article  in  the  Lon-  act,  and  therefore  unconstitutional.  An- 
don  Law  Magazine,  vol.  i.  x.  s.  87,  where-  other  distinction  has  been  stated,  and  has 
in  the  policy  of  the  insolvent  and  bank-  been  uniformly  observed.  Insolvent  laws 
rupt  systems  is  set  forth,  and  the  English  operate  at  the  instance  of  the  imprisoned 
statutes  on  these  subjects  examined.  2  debtor ;  bankrupt  laws  at  the  instance  of  a 
Kent,  394  and  note ;  Blanchard  v.  Russell,  creditor.  But  should  an  act  of  Congress 
13  Mass.  1 ;  Ogden  v.  Saunders,  12  Wheat,  authorize  a  commission  of  bankruptcy  to 
213.  In  the  case  of  Sturges  v.  Crownin-  issue  on  the  application  of  a  debtor,  a 
shield,  4  Wheat.  19,  the  distinction  between  court  wouldr  scarcely  be  warranted  in  say- 
bankrupt  and  insolvent  laws  was  discussed  ing  that  the  law  was  unconstitutional,  and 
with  reference  to  the  clause  of  the  Consti-  the  commission  a  nullity.  .  .  .  This  dif- 
tution  of  the  United  States,  conferring  on  culty  of  discriminating  with  any  accu- 
Congress  the  power  to  pass  uniform  laws  racy  between  insolvent  and  banki-upt  laws, 
on  the  subject  of  bankruptcy.  C.  J.  would  load  to  the  opinion  that  a  bankrupt 
Mil-shall,  delivering  the  opinion  in  that  law  may  contain  those  regulations  that 
case  said :  "  The  subject  is  divisible  in  its  are  generally  found  in  insolvent  laws,  and 
nature  into  bankrupt  and  insolvent  laws,  that  an  insolvent  law  may  contain  those 
though  the  line  of  partition  between  them  which  are  common  to  a  bankrupt  law." 
is  not  so  distinctly  marked  as  to  enable  The  distinction  Jbetween  bankraptcy  and 
any  person  to  say,  with  positive  precision  insolvency  will  be  found  often  alluded  to 
what  belongs  exclusively  to  the  one  and  in  the  cases  cited  infra.  See  especially, 
not  to  the  other  class  of  laws.  But  if  an  the  learned  opinion  oi  Branson,  J.,  in  Sack- 
act  of  Congress  should  discharge  the  per-  ett  v.  Andros,  5  Hill,  327  ;  Livingston,  J., 
son  of  the  bankrupt,  and  leave  his  future  in  Adams  v.  Storey,  1  Paine,  C.  C.  R.  79. 
acquisitions  liable^  to  his    creditors,  we 
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the  other  hand,  the  insolvency  law,  which  attacked  no  one  but 
invited  all,  discharged  no  debt,  but  protected  the  honest  insol- 
vent from  further  legal  process  against  his  person ;  subjecting 
however  his  subsequently  acquired  property  to  a  liability  for  the 
debts  contracted  before  insolvency.  These  differences,  probably 
at  least,  for  it  may  not  be  quite  certain,  constituted  the  original 
distinction  between  bankruptcy  and  insolvency.  In  the  course 
of  this  chapter  we  use  the  words  indifferently,  as  if  they  were 
synonymous,  unless  we  indicate  expressly  or  by  the  context, 
that  we  speak  of  either  specifically.  As  we  have  said,  they 
have  certainly  come  much  nearer  together,  and  they  perfectly 
agree  in  their  general  purpose.  This  divides  itself  into  two 
parts ;  the  first,  to  secure  to  the  creditors  of  a  party  failing,  a 
ratable  distribution  of  all  his  property ;  the  second,  to  secure 
to  the  honest  debtor  after  his  property  is  thus  applied,  immu- 
nity, in  a  greater  or  less  degree,  from  farther  molestation,  (m) 


SECTION    II. 

THE    HISTORY    OF   AMERICAN   BANKRUPT    LAW. 

The  British  colonies  in  this  country  did  not  adopt  as  part  of 
their  common  law  the  English  laws  of  bankruptcy  and  insol- 
vency, but  in  many  instances  passed  insolvent  laws  of  their  own. 
When  they  became  independent,  and  the  present  Constitution 
of  these  United  States  was  formed,  the  framers  of  it  had  the 
sagacity  to  perceive  that  a  power  to  malte  a  general  bankrupt 
law,  however  seldom  it  might  need  to  be  exercised,  must  always 
exist  in  the  general  government  of  a  commercial  State ;  and 
this  Constitution  provides  that  "  Congress  shall  have  power  .  .  . 
to  establish  .  .  .  uniform  laws  on  the  subject  of  bankruptcies 
throughout  the  United  States."  (a)  As  this  does  not  expressly 
and  precisely  declare  that  Congress  may  "  pass  a  bankrupt 
law,"  it  was  open  to  question,  or  at  least  to  argument,  whether 
Congress  could  make  such  a  national  law,  or  could  only  "  estab- 

(m)  See  the  remarks   of  Mr.   Justice        (a)  Article  1,  section  8. 
Blmkstone,  on  tlir  purpose  and  policy  of 
thojc  laws.     2  Black.  Com.  473. 
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lish"  uniformity  among  the  bankrupt  laws  of  the  several 
States.  But  this  question  is  now  settled.  It  is  indeed  gener- 
ally admitted,  that  the  almost  contemporary  construction  of  it 
should  have  sufficed  to  prevent  the  question.  For  on  the  4th 
of  April,  1800,  the  first  bankrupt  law  was  framed  by  Congress. 
It  was  limited  to  five  years,  and  thence  to  the  end  of  the  next 
session  of  Congress.     But  it  was  repealed  Dec.  19,  1803.  (b) 

If  this  early  repeal  indicated  the  unpopularity  of  such  a  law, 
that  was  further  proved  by  the  fact  that  no  serious  effort  was 
made  by  petition  to  Congress  to  renew  it,  or  provide  a  national 
bankrupt  law,  until  1840.  (c)  This  measure  was  then  pressed 
with  much  urgency,  but  very  earnestly  opposed;  and  it  was 
defeated  for  that  session.  In^he  next,  however,  the  effort  was 
renewed,  and  was  successful ;  a  bankrupt  law  was  enacted  on 
the  19th  of  August,  1841. 

The  opposition  was  grounded  in  part  upon  the  constitutional 
objection,  that  the  power  given  to  Congress  was  only  incident 
to  the  power  to  regulate  commerce,  and  that  "  bankruptcy,"  in 
the  constitution,  must  be  held  to  bear  its  limited  and  technical 
sense,  as  determined  by  English  law.  (d)  A  stronger  objection 
was  the  waste  and  expense  of  all  proceedings  in  bankruptcy. 

(b)  Tho  act  of  1800,  with  the  decisions  to  this  page  presents  the  legislative  history 
upon  it,  will  be  found  in  tlie  second  volume'  of  this  law,  in  a  manner  wliich  supersedes 
of  TJnited  States  Statutes  at  Largo,  page  the  necessity  of  examination  here,  Chan- 
19,  and  the  repealing  act  in  the  same  cellor  Knt  is  of  opinion,  that  the  pro- 
volume,  page  248.  In  this  repealing  act,  vision  in  the  bankrupt  act  whicli  rendered 
it  was  provided  that  the  repeal  "shall  in  it  a  general  insolvent  act,  (that which  pro- 
nowise  affect  the  execution  of  any  com-  vided  for  voluntaiy  banki'uptcy,")  was  the 
mission  of  bankruptcy  which  may  have  one  most  exclusively  in  operation,  and 
been  issued  prior  to  the  passing  of  this  act,  gave  occasion  to  serious  doubts  whether 
but  every  such  commission  may  and  shall  it  was  within  the  tnie  constraction  and 
be  pi'ocecded  on  and  fully  executed  as  purview  of  the  constitution,  and  that  it 
though  this  act  had  not  been  passed."  was  that  branch  of  the  statute  tliat  brought 

"(e)  In    1829,   twelve   years  before  the  the   system,   in  his   opinion  justly,   into 

passage  of  the  last  national  liankrupt  law,  general  discredit  and  condemnation,  and 

a  powerful  article  appeared  in  the  Ameri-  led  to  the  repeal  of  the  law.     Notmth- 

can  Jurist,  from  the  pen  of  Hon.  S.  E.  standing  the  doubts  of  which  the  learned 

Sewall,   of  Massachusetts.      It   strongly  Chancellor  speaks,  it  seems  to  have  been 

sets  forth  the  condition  of  the  country,  settled,  so  far  as  State  courts  could  do  it, 

under  tho  contradictory  opinions  regard-  that  the  provision  for  voluntani  bankrupts 

ing,  and   conflicting   adjudications  upon,  was  equally  constitutional  with  the  rest  of 

tho   State   insolvent  laws,    calls   for  the  the  law,  and  that  it  applied  to  all  debts, 

enactment  of  a  national  law  which  shall  except  those  specified  as  beyond  its  appli- 

establish  uniformity  on  the  subject,  and  cation,    contracted    before    or    after    its 

combats  the  objections  to  such  an  enact-  passage.     Kunzlert'.Kohaus,  .'i  Hill,  317; 

mcnt.     1  Am.  Jur.  35.  Sackett  v.  Andross,  id.  327.     These  eases 

{d)  2  Kent,  480,  (8th  ed.).     The  note  are  of  gi'eat  interest,  as  presenting  very 
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The  evidence  of  this  is  strong,  and  has  grown  in  strength  from 
the  first  operation  of  the  statutes,  and  has  called  forth  not  only 
an  unqualified  admission  of  the  fact,  but  the  regret  and  severe 
reprehension  of  the  best  judges.*(e)  But  by  far  the  greatest 
objection,  and  one  that  will  always  be  likely  to  make  a  national 


fiiUy  tho  argument  on  one  side,  and  the 
other,  on  the  right  of  Congress  to  pass  a 
law  for  tlie  benefit  of  voluntary  debtors, 
wliicli  should  apply  to  debts  contracted 
Ijefore  the  act.  In  the  first  case,  Cowen, 
J.,  delivered  the  opinion  of  the  majority 
of  the  court,  vindicating  the  constitution- 
ality of  tho  law  in  both  these  respects. 
Prom  that  opinion  Bmi.^nn,  J.,  dissented, 
and  in  the  second  case  above  cited,  set 
forth  his  views  with  his  customary  earnest- 
ness and  ability,  in  an  opinion  of  nearly 
fifty  pages.  His  conclu.-iion  is,  that  the 
voluntary  branch  of  the  bankrupt  law  was 
unconstitutional,  for  the  following  reasons  : 
1.  It  is  not  confined  to  traders,  but  ex- 
tends to  all  classes  of  debtors.  2,  It 
places  the  whole  power  in  the  hands  of  the 
delrtor,  without  giving  any  means  of  coer- 
cion to  tlie  creditor.  3.  It  discharges  tho 
debt  without  the  consent  of  tlie  creditor  in 
any  form,  and  so  violates  tlie  obligation  of 
the  contract.  4.  If  it  retroacts  so  as  to 
discliarge  debts  contracted  before  its  pas- 
sage, then  it  not  only  violates  contracts, 
but  it  goes  entirely  beyond  tho  scope  of 
the  banlcrupt  power.  It  is  not  a  law,  but 
a  sentence  or  judgment  against  creditors, 
and  Congress  has  no  judicial  power  over 
the  sulijcct,  A  similar  a  lew  was  adopted 
by  Judge  IFe/As,  of  tho  U.  S.  District 
Court  of  ^Missouri,  in  the  ease  of  Edward 
Klein.  The  opinion  will  be  found  in  2  N. 
Y.  Leg.  Oljs.  184;  but  on  appeal,  his 
decision  was  reversed  by  Catron,  J.,  of  the 
U.  S.  .Supremo  Court,  sitting  in  the  Cir- 
cuit Court.  He  held  that  tlie  law  of  1841 
was  constitutional.  In  the  matter  of 
Edward  Klein,  1  IIow.  S.  C.  277,  in  note 
to  Nelson  !'.  Carland.  Tlie  law  was  pro- 
nounced constitutional  also,  in  Thompson 
V.  Alger,  12  Met.  428 ;  Slate  Bank  u. 
Wilborn,  1  Eng.  (Ark.)  S,");  Loud  r. 
Pierce,  25  Maine,  233:  Morse  r.  Ib.vev, 
1  Barb.  Ch.  404;  Lalor  v.  Wattles,  '3 
Gilm.  225;  Dresser  v.  Brooks,  3  Barb. 
429.  And  a  suit  which  had  been  com- 
menced before  the  law  of  insolvency  went 
into  operation,  was  wholly  abro.iiated  by 
the  law  if  the  creditor  proved  his  debt; 
and  in  case  of  the  failm-e  of  the  debtor  to 
obtain  a  discharge,  it  was  necessary  that 
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the  action  should  be  recommenced  ab 
initio.  Haxtun  u.  Corse,  2  Barb.  Ch. 
506. 

(e)  Lord  Eklon  "  took  the  first  occasion 
of  expressing  strong  indignation  at  the 
frauds  committed  under  cover  of  the  bank- 
rupt laws,  and  his  determination  to  repress 
such  practices.  Upon  this  subject  liis 
lordship  observed,  with  warmth,  that  the 
abuse  of  the  bankmpt  law  is  a  disgrace  to 
the  country,  and  it  would  be  better  at  once 
ft  repeal  all  the  statutes,  than  to  suffer 
them  to  be  applied  to  such  purposes. 
There  is  no  mercy  to  tho  estate.  Nothing 
is  less  thought  of  than  the  object  of  the 
commission.  jVs  they  are  frequently  con- 
ducted in  the  country,  they  are  little  more 
than  stock  in  trade  for  the  commissioners, 
the  as.signees,  and  tho  solicitor.  Instead 
of  solicitors  attending  to  their  duty  as 
ministers  of  the  court,  for  they  are  so, 
commissions  of  bankruptcy  are  treated  as 
matters  of  traffic,  A  taking  out  the  com- 
mission, B  and  C  to  be  his  commissioners. 
They  are  considered  as  stock  in  trade,  and 
calculations  are  made  how  many  commis- 
sioners can  be  brought  into  tho  partner- 
ship. Unless  the  court  holds  a  strong 
hand  o\cr  bankruptcy,  particularly  as 
administered  in  this  country,  it  is  itself  ac- 
ccssoiy  to  as  great  a  nuisance  as  any  known 
in  the  land,  and  known  to  pass  under  the 

forms  of  its  law His  lordship  added, 

that  he  was  determined  to  make  the  offi- 
cers of  this  court  res])onsible  to  the  justice 
of  the  country  for  their  dealings  in  this 
court ;  and  declared,  with  reference  to  the 
practice  of  lending  a  name  to  a  person 
forbid  by  the  court  to  take  out  a  petition, 
that  he  would  not  hesitate  to  strike  a 
solicitor  oft'  the  roll  who  dare  to  lend  his 
name  to  a  person  under  such  an  interdict, 
and  for  that  reason  alone ;  but  he  would 
go  further,  and  whenever  a  case  of  this 
nature  should  be  brought  forward,  would 
direct  the  Attorney-General  to  prosecute 
for  a  cons|)iracy ;  for  no  worse  conspiracy 
can  be  than  that,  the  object  of  which  is  to 
make  what  the  legislature  intended  as  a 
lenient  process  against  the  bankrupt,  a 
mode  of  defrauding  the  creditors  and  the 
bankrupt."     6  Ves.   1.     It  might  admit 
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bankrupt  law  unpopular,  and  will  perhaps  prevent  its  occurring 
again  for  a  long  time  to  come,  is  the  universal  belief,  grounded 
upon  all  experience,  that  a  bankrupt  law  is  a  mere  sponge  to 
wipe  off  indebtedness. 

In  the  law  of  1841,  there  was  an  endeavor  to  avoid  a  part 
of  these  objections,  by  uniting,  in  certain  respects,  the  insolvency 
system  with  the  bankrupt  system.  Two  classes  of  debtors  were 
provided  for ;  or  rather  the  statute,  in  the  first  place,  permitted 
all  debtors  to  become  bankrupt,  excepting  only  public  defaulters, 
or  those  who  had  become  debtors  in  some  fiduciary  capacity.  {/) 
There  was  then  a  provision  intended  to  be  nearly  equivalent  to 
the  English  limitation  to  traders.  Debtors  who  belonged  to 
this  latter  class  might  be  made  bankrupts  by  compulsory  pro- 
cess, while  all  others  had  the  right  to  make  themselves  bankrupt, 
but  could  not  be  made  so  by  others.  In  this  respect  the  first 
provision  is  that  of  the  in^lvency  system  ;  and  the  second,  that 
of  the  bankruptcy  system.  But  then  the  statute  gives  to  all 
bankrupts  under  this  law,  whether  voluntary  or  involuntary, 
whether  traders  or  otherwise,  a  discharge  from  their  indebted- 
ness.    I\  offered  in  fact  to  every  debtor  a  discharge  of  his  debts. 

The  condition  of  the  country  at  that  time  demanded  precisely 
this  relief.  The  community  was  burdened  with  an  immense 
amount  of  indebtedness,  which  embarrassed  the  debtors,  and 
prevented  their  engaging  ill  any  business  that  might  give  them 
subsistence  and  promote  the  prosperity  of  the  country,  and  at 
the  same  time  it  gave  to  creditors  only  hopeless  and  valueless 
claims.  The  act  afforded,  in  point  of  fact,  the  very  relief  it  was 
intended  to  give  ;  and  when  this  good  work  was  accomplished, 
the  general  objections  to  a  bankruptcy  lavv  reappeared  in  full 
force,  and  on  the  3d  of  March,  1843,  the  statute  was  repealed. 
But  within  this  brief  period,  of  little  more  than  a  year  and  a 
half,  an  immense  multitude  of  persons  availed  themselves  of  the 
opportmrity  to  discharge  their  debts  by  bankruptcy. 

Since  then  we   have   had,  and   have  nov\r,  insolvent  laws  of 

of  reasonable  doubt,  whether  the  practice         (/)  As  to  who  may  be  mnde  bankrupts, 
in   this   country,  under  the  national  law    or  may  become  bankrupts  of  their  own 
of  1841,  would   not,  in   some   localities,     motion,  see  infra,  §  5. 
have  justified,  to  some  extent,  the  language 
of  JjOi-d  £ldon. 

[  583  ] 


589  THE  LAW  OF  CONTEACTS.  [PART  II. 

one  kind  or  another  in  almost  all  the  States.  These  differ  in 
their  provisions  very  much  ;  and  although  it  would  be  impossible 
to  point  out  with  any  distinctness  all  these  differences  in  a  sin- 
gle chapter,  we  shall  have  occasion  to  notice  some  among  them. 
The  most  difficult  question  to  which  they  have  given  rise,  is 
as  to  the  operation  of  a  State  insolvent  law  upon  creditors 
who  live  in  another  State.  The  first  objection  was  to  the 
constitutionality  of  any  State  insolvent  law,  because  it  neces- 
sarily "impaired  the  obligation  of  the  contract"  of  the  debtor. 
But  this  was  disposed  of  mainly  by  the  help  of  a  distinction 
between  the  remedy  and  the  right;  holding  the  first  to  be  with- 
in State  power,  but  the  latter  not.  (g)  This  distinction  was 
adopted  by  Chief  Justice  Marshall,  from  the  argument  of  coun- 
sel, and  sustained  by  him  with  great  ingenuity  and  force.  It 
certainly  is  very  nice ;  and,  when  critically  examined,  becomes 
almost  evanescent.  But  it  is  now  v^y  generally  admitted,  per- 
haps on  the  ground  that  its  want  of  exact  logical  reason  is  com- 
pensated by  the  absolute  necessity  that  this  clause  in  the  con- 
stitution should  bs  thus  qualified.  But  after  this  objection  was 
disposed  of,  another  arose,  which  is  the  most  difficult  question 
the  State  insolvent  laws  have  ever  caused.  It  is  as  to  the 
effect  which  such  a  law  has  upon  creditors  residing  in  an- 
other State.  Considering  the  constant  and  very  extensive  com- 
mercial intercourse  between  the  different  States  of  this  Union,  it 
is  not  surprising  that  this  question  recurs  very  frequently ;  but 

(g)  This  distinction  was  made  by  Mr.  punislimcnt,  or  may  withhold  this  means, 

lltmiir,  in  liis  argument  for  the  defendant  and  leave  the  contract  in  full  force.     Im- 

in  Stur^es  c.  Crowninshield,   4    Wheat,  prisonmcnt  is  no  part  of  the  cDutiact,  and 

122  :  "  The  obligation  of  a  contract  and  a  simply  to  release  the  prisoner  does  not  im- 

remedy  for  its  performance,  are  different  pair  its  oljligation.  .      .  Statutes  of  limi- 

things."     Marshall,   C.  J.,  delivering  the  tations  relate  to  the  remedies  which  are 

oi)inion   of  tlie   court  in  that  case,  said :  furnished   in   the    courts.      Thev  rather 

"  The  distinction  between  the  obligation  establish  that  certain  circumstances  shall 

of  a  contract  and  the  remedy  given  liy  amount  to  evidence  that  a  contract  has 

the  legislature  to  enforce  that  obligation,  been  performed,  than   dispense   with  its 

has  been  taken  at  the  bar,  and  exists  in  performance.     If,   in   a   State  wdiere  six 

the  nature  of  things.     "Without  impairing  years  may  be  pleaded  in  bar  to  an  action 

the  obligation  of  tlie  contract,  the  remedy  of  assumpsit,  a  law  should  pass  declaring 

may  certainly  be  modified  as  the  Nvisdom  that  contracts   already  in  existence,  not 

of  the  nation  slmll  direct.     Confinement  barred  by  the  statute, 'should  bo  construed 

of  the  debtor  may  be  a  punishment  for  not  to  be  within  it,  there  can  be  little  doubt  of 

performing  his  contract,  or  may  be  allowed  its  unconstitutionality.     So   witb  respect 

as  a  means  of  inducing  him  to  perform  it.  to  the  l.aws  .against  usury."     Le  Roy  r. 

But  the  State  may  refuse  to  inflict  this  Crowninsliield,  2  Mason,  151. 
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it  is  very  much  to  be  regretted  that  judicial  opinions  concern- 
ing it  are  so  diverse  and  wholly  irreconcilable,  that  it  is  im- 
possible to  say  with  certainty  what  the  law  is  in  relation  to 
this  subject.  Tfie  distinction  between  remedy  and  right  has 
been  so  applied,  as  to  hold  as  of  the  remedy  only,  —  priority  of  or 
security  to  any  particular  creditor,  imprisonment,  statutes  of 
-limitation  and  usury,  laws  concerning  processes  in  State  courts, 
exemption  of  particular  kinds  of  property,  or  of  persons  en- 
gaged in  particular  duties,  or  privileges  attached  to  e%y  office 
or  territory.  (A)     Thus  far,  there  is  nothing  to  permit  a  State  to 


(h)  Priority  of  payment  of  a  particular 
creditor,  is  matter  relating  to  the  remedy. 
Harrison  v.  Sterry,  5  Ci-anch,  289-298. 
Marshall,  C.  J. :  "  But  the  right  of  priority 
forms  no  part  of  the  contract  itself.  It  is 
extrinsic,  and  is  rather  a  personal  privi- 
lege dependent  on  the  law  of  the  place 
where  the  property  lies,  and  where  the 
court  sits  which  is  to  decide  the  cause." 
Imprisonment,  —  Marshall,  C.  J.,  in  Stur- 
ges  V.  Crowuinshield,  above  cited ;  Beers 
V.  Haughton,  9  Pet.  329  ;  Pugh  v.  Bussel, 

2  Blackf.  394.  See  Washington,  J.,  in 
Camfranque  v.  Burnoll,l  Wash.  C.  C.  340. 
Statutes  of  limitation  and  usury, —  Sturges 
V.  Crowniushield,  4  Wheat,  at  page  206 ; 
Le  Roy  v.  Crowuinshield,  2  Mason,  151, 
wherein  Story,  J.,  states  and  defines  the 
limits  of  the  doctrine ;  Decouche  v.  Save- 
tier,  3  Johns.  Ch.  190.  Kent,  Ch.  :  "The 
plea  of  the  statute  of  limitations  does  not 
touch  the  merits  of  the  action.  It  merely 
bars  the  remedy  in  the  particular  domestic 
forum,  and  does  not  conclude  the  plaintiff 
in  his  own  or  any  other  foreign  country." 
Processes  in  State  courts,  —  United  States 
V.  Robeson,  9  Pet.  319  ;  Bank  of  United 
States  V.  Halstead,  10  Wheat.  51.  Ex- 
emption of  particular  persons  or  property, 
—  Morris  v.  Eves,  11  Martin  (La.),  730  ; 
Mather  :;.  Bush,  16  Johns.  233,  page  244, 
note  (6).  Privilege  attached  merely  to 
person  or  territory,  — Ilinkley  v.  Morean, 

3  Mason,  88.  Story,  J. :  "  The  present  suit 
is  to  be  decided  by  the  law  of  Massachu- 
setts ;  and  a  discharge  of  t)ie  person  of  the 
debtor  in  another  State  (Maryland  in  the 
case  before  him),  which  leaves  the  con- 
tract in  full  force,  has  no  effect  to  dis- 
•charge  the  person  here.  No  court  gives 
effect  to  the  local  laws  of  another  country 
or  State  in  respect  to  the  forms  or  force  of 
process."  In  Melan  v.  Fitz  James,  1  B.  & 
P.    138,   a   different    doctrine    was    laid 


down  by  the  majority  of  the  court,  con- 
trary to  the  opinion  of  Mr.  Justice  Heath. 
In  Imlay  v.  Ellefsen,  2  East,  454,  Lord 
Ellenborough  expressed  his  unwillingness 
to  accede  to  the  doctrine  of  Melan  v.  Eitz 
James.  The  general  doctrine  of  Hinkley 
V.  Morean  is  recognized  in  Eenwick  v. 
Sears,  1  Cranch,  259 ;  Dixon's  Ex'rs  u. 
Ramsay's  Ex'rs,  3  id.  319  ;  Pearsall  v. 
Dwight,  2  Mass.  84  ;  3  Purge  on  Col.  & 
For.  Law,  1046 ;  Story  on  Conflict  of 
Laws,  4  339 ;  Atwater  v.  Townsend,  4 
Conn.  47 ;  and  see  Smith  v.  Healy,  id. 
49;  Smith  v.  SpinoUa,  2  Johns.  198; 
White  V.  Canfield,  7  Johns.  117  ;  Titus  v. 
Hobart,  5  Mason,  378  ;  Nash  v.  Tupper, 
1  Caines,  402 ;  Lodge  v.  Phelps,  2  Caines' 
Cas.  in  jivror,  321  ;  Green  v.  Sarmiento, 
3  AVash.  C.  C.  17;  Golden  v.  Prince,  id. 
314.  The  distinction  in  cases  of  this  class 
is  well  laid  down  by  Parris,  J.,  in  Judd  v. 
Porter,  7  Greenl.  337  :  "  This  distinction 
is  to  be  found  in  all  the  cases,  that  when 
the  contract  is  discharged,  either  by  a  cer- 
tificate of  bankruptcy  or  otherwise,  the 
body  of  the  debtor  is  not  thereafter  liable 
to  arrest  in  any  jurisdiction  for  debts  ex- 
isting at  the  time  of  the  bankruptcy;  for 
the  contract  being  at  an  end,  there  re- 
mains nothing  upon  which  the  remedial 
laws  of  any  government  can  operate. 
But  when  the  body  only  of  the  debtor  is 
discharged,  leaving  the  contract  unim- 
paired, the  discharge  is  effectual  only  to 
the  extent  of  the  jurisdiction  under  which 
it  was  granted,  and  extra  territoriiim  has  no 
efficacy."  In  addition  to  authority  cited 
above,  see  the  numerous  eases  cited  by 
Professor  Greenkaf,  in  the  argument  in 
Judd  V.  Porter.  A  dift'erent  view  was 
adopted  in  Millar  v.  Hall,  1  Dall..229. 
The  court  say  that  the  defendant  was  com- 
pelled by  law  to  transfer  all  his  property 
for  the  benefit  of  his  creditors.     "  Having 
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release  a  debtor  from  the  liability  of  his  subsequently  acquired 
property  for  his  debt.  And  formerly,  a  great  majority  of  the 
insolvent  laws  of  the  States,  conformed  to  the  insolvency  sys- 
tem of  England,  so  far  as  to  create,  or  rather  leave,  this  liabil- 
ity. But  it  was  afterwards  held  by  the  Supreme  Court  of  the 
United  States,  that  an  insolvent  law  which  took  away  this  lia- 
bility, still  affected  only  the  remedy,  (j)     Hence  the  clause  of 


done  this  we  must  presume  that  he  has 
fairly  done  it,  and  therefore  to  permit  the 
taking  his  person  here,  would  be  to  at- 
tempt to  compel  him  to  perform  an  im- 
possibility, that  is,  to  pay  a  debt  after  he 
has  been  dcpriyed  of  every  means  of  pay- 
ment, an  attempt  which  would  at  lea^t 
amount  to  perpetual  imprisonment,  un- 
less the  benevolence  of  his  friends  should 
interfere  to  discharge  the  plaintiff's  ac- 
count." Smith  V.  i3rown,  3  Binn.  201 ; 
Hilliard  r.  Greenleaf,  5  id.  336,  n. ;  Boggs 
V.  Teackle,  id.  332. 

(j)  It  was  at  one  time  supposed  that 
this  question  was  passed  upon  by  the 
Supreme  Court  in  M'Millan  v.  M'Neill,  4 
Wheat.  209.  That  such  was  not  the 
case  see  the  remarks  of  Mr.  Justice  Wash- 
ington, 12  Wlieat.  254.  The  point  decided 
in  that  case  was,  that  a  discharge  under 
the  bankrupt  laws  of  one  government  does 
not  affect  contracts  made  or  to  be  execu- 
ted under  another,  wliother  the  law  be 
prior  or  subsequent  in  the  date  to  that  of 
the  contract.  The  case  of  Ogden  v. 
Saunders,  12  Wheat.  213,  is  the  leading 
case  on  this  topic.  It  was  a  case,  as 
stated  by  Mr.  Justice  Washington,  deliver- 
ing his  opinion,  "of  a  debt  contracted  in 
the  State  of  New  York,  by  a  citizen  of  that 
State,  from  which  he  was  discharged,  so 
far  as  he  constitutionally  could  be,  under 
a  bankrupt  law  of  that  State,  in  force  at 
the  time  when  the  debt  was  contracted." 
The  action  was  brought  by  a  citizen  of 
New  Orleans,  in  the  United  States  Dis- 
trict Court.  The  question,  therefore,  was 
directly  upon  the  constitutionality  of  this 
bankrupt  law,  discharging  as  it  did,  not 
only  the  person  of  the  debtor,  but  his  sub- 
sequently acquired  elfccts,  from  liability 
to  attachment  and  levy.  And  this  ques- 
tion of  constitutionality  was  ftvofold.  1. 
As  affecting  the  rights  of  citizens  of  the 
same  State.-  2.  As  affecting  the  rights  of 
citizens  of  different  States.  Washington, 
J.,  delivering  his  opinion,  drew  a  distinc- 
tion between  impairing  the  contract  and 
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impairing  the  ohligalion  of  the  contract. 
AVhat  is  the  obligation  "i  Marshall,  C.  J., 
in  4  Wheat.  197,  says,  it  is  "  The  law 
which  binds  the  parties  to  perfoiTa  their 
agreement."  What  is  the  law  refen-ed  to  ? 
Not  the  moral  law,  not  exclusively  the 
universal  law  of  civilized  nations,  (p. 
258).  It  is  the  municipal  law  of  the 
State  (p.  259)  whicli  is  a  pait  of  the  con- 
tract, and  goes  with  it  wherever  the  par- 
ties are  to  be  found.  If  it  forms  part  of 
the  contract,  it  is  a  solecism  to  say  that  it 
impairs  the  obligation  (p.  260).  This  law 
no  more  impairs  the  obligation  of  con- 
tracts than  an  agreement  by  the  terms  and 
at  the  time  of  contracting,  that  in  case  of 
the  debtor's  insolvency  and  surrender  of 
all  his  property  for  the  benefit  of  his  credi- 
tors, he  should  be  discharged  from  his 
contract.  Nor  can  it  be  objected  that  if 
this  be  so,  a  repeal  of  the  law  Jn  exe- 
cution, where  the  contract  was  formed, 
could  violate  the  contract.  The  repeal 
would  only  affect  subsequent  contracts. 
This  may  be  illustrated  by  statutes  of  usu- 
ry, construction,  fraud,  and  limitation. 
In  all  these  the  distinction  between  retro- 
spective and  prospective  operation  is  to  be 
obseiwed.  Esiiecially  an  argument  might 
be  drawn  from  the  case  of  limitations. 
The  collocation  of  the  clauses  of  the  con- 
stitution, relating  to  this  subject,  formed 
the  basis  of  an  argument.  The  conclu- 
sion reached  by  Mr.  Justice  Washington, 
was,  that  a  discharge  under  these  circum- 
stances was  a  valid  bar  ;  the  question  of 
the  effect  between  citizens  of  different 
States  not  having  yet  been  argued  to  at 
the  bar.  JNIr.  Justice  Johnson,  in  this  case, 
after  vindicating  the  doctrine  of  Sturges 
V.  Crowuinshield,  examines  the  ethical 
force  of  the  terms  "obligation  of  con- 
tracts," and  reaches  a  conclusion  which 
he  admits  goes  further  than  the  doctrine 
of  Sturges  r.  Crowninshield,  that  a  law 
discharging  the  future  eilects  of  the  debtor 
is  valid,  even  as  to  contracts  made  prior 
to  the  passage  of  the  law,  smAnmlto  fortiori, 
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the  constitution  prohibiting  the  impairing  of  the  obligation  of 
contracts,  may  be  said  to  permit  any  insolvent  law  which  doe§ 
not  expressly  discharge  the  debt  itself.  And  ae  those  of  the 
State  laws  which  discharge  the  debt,  as  that  of  Massachusetts, 
for  example,  are  made  to  apply  only  to  debts  founded  on  con- 
tracts entered  into  after  the  passing  of  the  act,  and  as  the  law 
existing  when  and  where  a  contract  is  made,  forms  a  part  of  it, 
it  may  now  be  said  that  a  State  law,  whatever  be  its  name, 
which  is  in  fact  a  bankrupt  law  in  all  respects,  may  be  con- 
stitutional. 

In  the  next  place,  the  municipal  law  of  any  State  is  a  part  of 


snbsequent  ones.  He  repudiates  the  doc- 
trine that  the  remedy  is  ingrafted  into 
the  law,  but  maintains  that  inasmuch  as  a 
knowledge  of  the  laws  is  imputed  to  every 
one  who  enters  into  contracts,  no  one  can 
complain  of  surprise  or  want  of  public 
faith,  in  the  application  of  those  laws.- 
The  right  to  pass  laws  of  limitation  can- 
not be  maintained,  if  that  to  pass  bank- 
rupt laws  of  this  character  is  denied.  The 
right  to  pass  such  laws  has  been  assorted 
by  every  civilized  nation  (p.  287).  Not  a 
sufficient  objection  to  say  that  if  the  obli- 
gation of  contracts  has  relation  to  all  the 
laws  which  give  or  modify  the  remedy,  the 
obligation  is  ambulatory  and  uncertain 
(p.  288).  Nor  can  a  right  in  the  States 
to  pass  tender  laws  be  derived  from  that  to 
pass  bankrupt  laws,  for  the  former  are 
expressly  forbidden.  It  is  urged  that  this 
is  an  arbitraiy  act,  and  future  acquisitions 
might  be  made  liable.  But  in  answer, 
why  may  it  not  be  urged,  that  the  com- 
mvlnity  has  a  right  to  set  bounds  to  the 
will  of  contracting  parties,  for  the  public  ■ 
good,  in  this  as  in  many  other  instances 
(p.j289)  ■?  Thompson  and  Trimble,  JJ.,  con- 
curred with  the  above-named  judges. 
From  this  opinion  Start/  and  Duvall,  JJ., 
together  with  the  Chief  Justice  dissented, 
and  these  were  the  gi-ounds  of  their  de- 
cision, as  gathered  from  the  opinion  of 
Marshall,  C.  J. :  1.  That  the  words  of  the 
clause  of  the  constitution  under  considera- 
tion, taken  in  their  natural  and  obvious 
sense,  admit  of  a  prospective  as  weU  as  a 
retrospective  operation.  2.  That  an  act 
of  the  legislature  does  not  enter  into  the 
contract,  and  become  one  of  the  condi- 
tions stipulated  by  the  parties ;  nor  does 
it  act  externally  on  the  agreement  unless 
it  have  the  fuUforco  of  law.   3.  That  con- 


tracts derive  tlieir  obligations  from  the  act 
of  the  parties,  not  from  the  grant  of  gov- 
ernment ;  and  that  the  right  of  govern- 
ment to  regulite  the  manner,  or  to  pro- 
hibit such  as  may  be  against  the  policy  of 
the  State,  is  entirely  consistent  with  their 
inviolability  after  they  have  been  formed. 
4.  That  the  obligation  of  a  contract  is  not 
identified  with  the  me.ans  which  govern- 
ment may  furnish  to  enforce  it ;  and  that 
a  prohibition  to  pass  any  law  impairing  it, 
does  not  imply  a  prohibition  to  vary  the 
remedy,  nor  does  a  power  to  vary  the 
remedy,  imply  a  power  to  impair  the  obli- 
gation derived  from  the  act  of  the  parties. 
So  that  the  first  branch  of  the  question  of 
constitutionality  was  answered  in  the  af- 
firmative. The  second  branch  of  the 
question  having  been  argued,  Washington, 
Thompson,  and  Trimble,  33.,  were  of  opin- 
ion that  the  same  reasons  which  go'^emed 
them  at  the  first  hearing  applied  in  this 
aspect  of  the  question.  Johnson,  J.,  who 
had  agreed  with  them  in  the  view  then 
adopted,  was  of  opinion  that  although, 
"  as  between  citizens  of  the  same  State  a 
discharge  of  a  bankrupt  by  the  laws  of 
that  State,  is  valid  as  it  affects  posterior 
contracts,"  yet,  "  that  as  against  creditors, 
citizens  of  other  States,  it  is  invalid  as  to 
all  contracts."  The  other  three  judges 
concnrred  in  the  opinion.  Boyle  v.  Zaeh- 
arie,  6  Pet.*348.  So  the  second  branch 
of  the  question  was  answered  in  the  nega- 
tive. Blanchard  v.  Russell,  13  Mass.  1  ; 
Mather  v.  Bush,  16  Johns.  233  ;  Hicks  v. 
Hotchkiss,  7  Johns.  Ch.  299  ;  Crittenden 
V.  Jones,  5  Hall's  L.  J.  520 ;  Townsend 
V.  Townsend,  Niles'  Ecg.  15th  Sept.  1821  ; 
Shaw  V.  Eobbins,  12  Wheat.  369,  note 
(a) ;  Mason  v.  Haile,  12  Wheat.  370, 
Washin/jton,  J.,  dissenting. 
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every  contract  made  in  that  State,  and  to  be  performed  therein. 
If  the  contract  is  made  elsewhere,  but  to  be  performed  in  that 
State,  we  have  seen  in  our  chapter  on  the  law  of  place,  that 
the  contract  has  a  kind  of  twofold  law  of  place.  In  general  it 
is  said  that  the  place  of  a  contract  is  that  where  it  is  to  be 
performed,  because  it  may  be  presumed  that  the  parties  pro- 
posed to  be  governed  by  those  laws  in  the  performance  of  the 
contract,  {k)  Each  State  has,  then,  by  the  present  weight  of 
authority,  the  right  to  determine  for  its  01071  citizens,  and  its 
own  courts,  what  it  will,  in  respect  to  a  contract  which  is  either 
made  within  its  sovereignty,  or  to  be  performed  there.  Thus, 
for  instance,  the  insolvent  law  of  Massachusetts  "  absolutely 
and  wholly  discharges  the  debtor  from  all  debts,  .  .  .  founded 
upon  any  contract  made  by  him  within  the  Commonwealth,  or 
to  be  performed  within  the  same."  (/) 


(/,')  Sec  supra,  tlie  chapter  on  tlio  Law 
of  Place,  pp.  94  and  95. 

(/)  Tliat  a  State  insoh'cnt  law  may 
provide  constitutioiiailr  for  the  disrliarge 
of  all  contract.s  made  irllliin  the  S/nlp  he- 
ticr/'ii  lis  a/vii  citizens,  is  :l  projiosition 
which  may  now  be  considered  as  cstab- 
liHlicd.  U'pdcn  I'.  Saunders,  12  Wheat. 
21.3,  368,  .369;  Walsh  r.  Farrand,  13 
Mass.  19  ;  Brigliam  v.  Henderson,  1  Cush. 
430  ;  C<juvei-sc  v.  Bradley,  id.  434,  in  the 
note;  Bahcoek  c.  Weston,  1  Gall.  IGS; 
Baker  v.  VvHicaton,  5  Mass.  509  ;  Smith 
r.  Smith,  2  Johns.  241  ;  Smith  c.  Par- 
sons, 1  Ham.  10".  So  those  persons 
who  assent  to  the  operation  of  such  laws, 
by  participating  in  proceedings  had  under 
them,  arc  bound  by  such  operation.  Clay 
V.  Smith,  3  I'et.  411.  In  Farmers  &  Jle- 
chanics'  Bank  v.  Smith,  6  Wheat,  a  dis- 
charge under  a  Pennsylvania  bankrupt  aet 
was  lield  not  to  affect  a  contract  between 
citizens  of  that  State  made  previous  to  the 
jiassagc  of  the  law.  Bnt  the  proposition 
that  a  State  insolvent  law  may  operate  a 
discharge  of  a  debt  contraetud  by  one  of 
its  own  citizens  with  the  citizens  of  anoth- 
er State,  wlicn  the  contract  is  on  its 
face  to  be  performed  within  the  State 
gi'anting  the  discharge,  is  one  which 
stands  by  no  means  without  dispute  at 
this  day.  "We  think,  however,  that  the 
weight  of  authority  sustains  the  proposi- 
tion, though  it  catmol  be  denied  that  the 
decisions  of  cmirts  of  the  highest  charac- 
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ter,  and  the  dissent  of  at  least  one  of  the 
most  learned  judges  in  the  country  from 
the  opinion  of  his  associates,  render  the 
future  preponderance  of  authority,  to  say 
the  least,  doulrtful.  In  Blanchiud  v.  Eus- 
scU,  13  Mass.  1,  the  defendant,  a  mer- 
chant of  New  York,  was  indebted  to  the 
plaintiff  on  account  stated  for  proceeds  of 
goods  consigned  to  him  by  plaintiff.  Sub- 
sequently the  defendant  took  advantage 
of  an  act  for  the  benefit  of  insolvent  debt- 
ors, etc.,  of  the  State  of  New  Yorlc,  and 
was  discharged  from  all  his  debts.  The 
plaintiff  did  not  prove  his  claim,  and  had 
no  knowledge  of  the  proceedings  save 
stLch  as  he  might  ho  charged  with  from 
the  existence  of  tlio  statute.  The  ques- 
tion was,  whether  under  tlieso  circum- 
stances, the  certificate  of  discharge  was  an 
effectual  bar  to  the  plaintiff's  demand! 
Purher,  C.  J.,  said  :  "  We  think  it  may 
be  assumed,,  as  a  rule  affecting  all  per- 
sonal contracts,  that  they  are  sulyect  to 
all  the  consequences  attached  to  contracts 
of  a  similar  nature  by  the  laws  of  the 
country  wlijere  they  arc  made,  if  the  con- 
tracting party  is  a  subject  of,  or  resident 
in,  that  coujitry  where  it  is  entered  into, 
and  no  provision  is  introduced  to.  refer  it 
to  the  laws  of  any  other  country."  It 
was  held  tliat  the  ceitihcate  was  a  bar. 
The  cases  of  Proctor  c.  Moore,  1  Mass. 
199  ;  Baker  v.  AVhcaton,  5  id.  511  ;  Wat- 
son V.  Bourne,  10  id.  337,  will  bo  found 
in  tlie  opinion  of  Parker,  C.  3.y  not  to  bo 


CH.  IX.] 


ON   BANKRTIPTCY  AND  INSOLVENCY. 


594 


And  further,  as  a  correlative  proposition,  that  no  State  can,  by 
its  municipal  law,  reach  a  contract  which  is  not  to  be  performed 


in  conflict  with  Blan«liard  v.  Eussell  on 
tliis  point.  In  tho  following  cases  the 
court  do  not  recognize  the  distinction  as 
to  place  of  performance  of  the  contracts, 
but  lay  down  the  doctrine  in  general 
tei-ms  that  State  insolvent  laws  can  only 
operate  upon  those  who  are  citizens  of  the 
State  in  which  such  law  is  enacted.  But 
it  is  to  be  observed,  that  the  circumstances 
of  these  cases  were  such  as  not  to  demand 
a  recognition  of  such  distinction.  Ogden 
V.  Saunders,  12  Wheat.  213 ;  Shaw  ;;. 
Bobbins,  id.  369,  note  ;  Boyle  v.  Zacharie, 
6  Pet.  348,  635  ;  WoodhuU  t'.  Wagner, 
1  Baldw.  296 ;  Frey  v.  Kirk,  4  Gill  & 
Johns.  509 ;  Springer  v.  Foster,  2  Sto. 
387.  In  the  last  case.  Story,  J.,  said ; 
"  The  settled  doctrine  of  the  Supreme 
Court  of  the  United  States  is,  that  no 
State  insolvent  laws  can  discharge  the  ob- 
ligation of  any  contract  made  in  tho  State, 
except  such  contract  is  made  between 
citizens  of  that  State."  The  case-s  of 
Braynard  v.  Marshall,  8  Pick.  196;  Betts 
D.  Baglcy,  12  id.  572;  Agnew  v.  Piatt, 
15  Pick.  417,  go  so  far  only  as  to  hold, 
that  a  discharge  in  this  State  will  not  be 
an  effectual  bar  to  the  claim  of  a  creditor 
of  another  State,  when  the  contract  was 
not  by  its  terms  to  be  performed  in  this 
State.  They  do  not  decide  tlio  point, 
when  there  is  such  stipulation.  The  lan- 
guage of  the  judges  in  one  of  these  cases, 
must  be  held  to  be  uncalled  for  by  tho 
necessities  of  the  case.  See  the  strictures 
oi  Story,  J.,  on  the  case  of  Braynard  v. 
Marshall,  in  his  Conflict  of  Laws.  The 
point  has  never  been  directly  decided  in 
the  Supreme  Court  of  the  United  States. 
Dewey,  J.,  in  a  case  cited  below.  In 
Parkinson  v.  Scoville,  19  Wend.  150,  tho 
Supreme  Court-  of  New  York  decided  the 
precise  point,  that  an  insolvent  discharge 
(discharging  the  debtor  from  the  payment 
of  all  his  debts)  is  an  absolute  bar  to  a 
recovery  upon  a  contract  made  and  to  be 
executed  within  the  State,  although  the 
creditor  be  a  non-resident,  and  neither 
imited  in  the  petition  for  a  discharge,  nor 
accepted  a  dividend,  Branson,  J.,  deliver- 
ing the  opinion  of  the  comt.  But  in  the 
later  case  of  Donnelly  v.  Corbett,  3  Seld. 
500,  the  New  York  Court  of  Appeals  held 
that  where  goods  had  been  purchased  of 
merchants  in  New  York,  by  citizens  of 
South  Carolina,  and  a  note  was  given 
payable  in  the  latter  State  upon  which  a 
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judgment  was  subsequently  obtained  in 
its  courts,  and  the  debtor  imprisoned,  his 
discharge  from  his  imprisonment  and  tlie 
debt  under  an  insolvent  law  of  South  Car- 
olina, was  invalid  —  four  judges  agreeing 
in  this  opinion,  and  two  dissenting.  In 
Poe  V.  Duck,  5  Maryland,  1,  a  contract 
had  been  made  in  Maryland  between  a 
citizen  of  that  State  and  -a  citizen  of 
another  State,  (the  creditor).  There  was 
an  arguable  question  as  to  the  plan  of 
performance  of  the  contract.  The  credi- 
tor sued  upon  this  contract  in  the  court  of 
Maryland  after  the  discharge  of  the  debtor 
by  the  bankrupt  law  of  that  State.  The 
court  below  gave  judgment  for  the  plain- 
tiff. In  the  Court  of  Appeals,  the  appel- 
lant's counsel  contended,  that  the  con- 
tract was  made  and  to  be  performed  in 
Maryland,  and  that  being  a  Maryland 
contract,  the  discharge  of  the  debtor  under 
the  law  of  that  Stiitc,  did  not  impair  its 
obligation.  It  was  urged  on  the  other 
hand,  that  whether  the  contract  was  a 
domestic  one  or  not  the  discharge  was 
inoperative  as  to  citizens  of  other  States. 
The  court  said :  "  We  think  that  the 
judgment  of  the  court  below  must  bo 
affirmed,  because  the  creditor  is  a  citizen  of 
another  State,  and  shall  not  .express  any 
opinion  on  the  question,  whetlicr  the  con- 
tract is  a  Maryland  one  or  not."  Pugh  v. 
Bussel,  2  Blackf.  394,  adopts  the  ;;ame 
view.  Potter  v.  Kerr,  1  Maryland,  Ch. 
275-281.  But  in  two  recent  cases,  one 
relating  to  a  discharge  in  a  foreign  corm- 
try,  and  the  other  to  a  discharge  in  another 
State  of  the  Union,  the  Supremo  Court  of 
Massachusetts  have  come  to  a  different 
conclusion  from  that  reached  in  the  cases 
last  cited  above.  In  May  v.  Breed,  7 
Cush.  15,  which  was  assumpsit  against 
defendants  as  acceptors  of  a  bill  of  ex- 
change drawn  by  parties  in  Boston,  on 
defendants  at  Liverpool,  and  accepted  by 
them  payable  at  London,  the  defend- 
ants pleaded  a  certificate  of  discharge,  un- 
der the  English  bankrupt  law,  obtained 
subsequent  to  the  acceptance  of  this  bill. 
The  plaintifis  did  not  prove  their  claim, 
nor  had  they  received  a  dividend.  The 
case  was  argued  elaborately  and  learnedly 
at  the  bar,  and  Shaw,  C.  J.,  delivered  the 
opinion  examining  the  anthorities  and 
reaching  the  conclusion  that  a  discharge 
under  the  English  banknipt  law  of  a  mer- 
chant residing  in  England,  from  a  debt  to 
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within  its  sovereignty,  excepting  so  far  as  itself  and  its  own 
courts  are  concerned.  (?h)     From  this  it  would  seem  to  follow 


a  citizen  of  Massachusetts,  contracted  and 
payable  in  England,  is  a  bar  to  a  subse- 
quent action  on  the   debt  in  tliis   State, 
and  that  whctlier  the  creditor  proved  his 
debt  under  the  English  statute  of  bank- 
ruptcy would  make  no  difference  in  the 
effect  of  the  discharge.    Sciilmcr  r.  Fisher, 
2  Gray,  43,  was  assumpsit  on  promissory 
notes  payable  to  the  plaintiffs,  merchants 
of  New  York,  by  the  defendant,  a  citizen 
of  Lowell,  in  Massachusetts,  payable  at  the 
Lowell  Bank  in  Lowell.     The  defendant 
pleaded  in  bar  to  the  action  his  discharge 
in  insolvency,   under  the   Massachusetts 
statute,  since  the  making   of  the  notes. 
The  plaintiffs  had  not  proved  nor  offered 
to  prove  their  claim.     The  court  held  as 
a  doctrine  sanctioned  by  the  spirit  of  the 
bankrupt  laws,  and  nowhere  contradicted 
by  the  decisions  of  the  Supreme  Court  of 
the  United  States,  that  a  certificate  of  dis- 
charge under  the  insolvent  laws  of  this 
State,  is  a  liar  to  an  action  on  a  contract, 
made  by  a  citizen  of  this  State  with  a 
citizen  of  another   State,   who  does   not 
prove  his  claim  under  those  laws,  if  the 
contract,  by  its   express   terms   is   to   be 
performed  in  this  State.     From  this  opin- 
ion  Mr  Justice   Meladf  dissented,   con- 
strained by  his  view  of  the  decisions  of  the 
Supreme  Court  of  the  United  States,  and 
the  autlioritr  of  Johnson,  J.,  in  12  Wheat. 
368,   369,   l!oyle   o.   Zacharie,  6  Peters, 
348;  2In,.!,ull,  C.  J.,  WoodhuU  r.  Wag- 
ner, Baldw.  300  ;    Springer  v.  Foster,  "2 
Sto.  387,   Story,  J.,  in  his  Commentaries 
on  the  Constitution,  Vol.  3,  sections  1110, 
1384;  Braynard  v.  Marshall,  8  Pick.  196, 
from  whicii  ho  deduces  the  doctrine   of 
the  Supremo  Court  to  be,  "  That  a  State 
insolvent  law  is  uneonstitntional  when  it 
affects  the  rights  of  citizens  of  other  States, 
because  a  State  has  not  authority  by  such 
a  law,  to  affect  their  rights."     This  opin- 
ion, it  is  proper  to  say,  nmis  rendeicd  be- 
fore the  publication  of  the  cases  of  Don- 
nelly y.  Clark,  and  Poe  u.  Duck,  above 
cited. 

(m)  In  Bradford  r.  Farrand,  13  Mass. 
18,  a  contract  had  been  made  in  Massa- 
chusetts, with  a  citizen  of  that  State,  by  a 
citizen  of  Pennsylvania,  and  no  express 
provision  was  made  tliat  it  should  be  per- 
formed in  Pennsylvania;  it  was  held  that 
the  iliseharge  of  the  debtor  under  the 
Pennsylvania  statute  of  insolvency  was 
no  bar  to  an  action  inJIassachusetts  upon 
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this  contract.     The~  court  said :  "  It  has 
been  settled  in  the  case  of  Blanchard  v. 
Eussell,   that   a  certificate    of   discharge 
under  the  insolvent  law  of  another  State, 
is   binding    only    upon    contracts    made 
within  the  State  which  enacts  the  law,  or 
which   by  the  terms  of  them  are  to  be 
there  performed.     The  debt  in  this  case 
must  be  considered  to  ha^e  arisen  witliin 
this   State ;    the  bargain  fi-om   which   it 
arose  was  made  here,  and  it  was  not  pro- 
vided   that    it    should   bo   performed   in 
Pennsylvania  ;  although  the  plaintiff  might 
have  applied  there  for  his  remedy  if  he  had 
seen  ft."    In  Suydam  r.   Broadnax,  14 
Pet.  67,  a  note  had  been  made  in  New 
York,  payable  in  New  York,  to  citizens  of 
New  York,  by  citizens  of  Alabama.     The 
plaintiffs  sued  in  the  Circuit  Court  of  the 
United  States,  and  it  was  held  that  insol- 
vency of  the   estate,  judicially   declared 
under  the  statute  of  Alabama  is  not  suffi- 
cient in  law  to  abate  a  suit  instituted  in 
that  court,  by  a  citizen  of  another  State, 
against  the  representatives  of  a  citixen  of 
Alabama.    Boyle  v.  Zacharie,  6  Pet.  635 ; 
Cook  V.  Moffat,  5  How.  29,5  ;  M'Millan 
V.  M'Nuill,  4  Wheat.   209.     In  Cook  v. 
Moffat,  Ogden  u.   Saunders  having  been 
cited  on  the  argument,  and  the  language 
of  Johnson,  J.,  adverted  to,   drier,  J.,  de- 
livering  the   opinion  of  the   court  said: 
"  Wo   do  not  deem  it  necessary  on  the 
present  occasion,  either  to  vindicate  the 
consistency  of'tlio  propositions  ruled  in 
that  case  with  the   reasons  on  which  it 
appciu-s  to  have  been  founded,  or  to  dis- 
cuss   anew    the    many   vexed   questions 
mooted  therein,  .and  on  which  the  court 
were  so  much    divided.     It   may  be   re- 
marked, however,   that   the  members   of 
the  court  who  were  in  a  minority  on  the 
final  decision  of  it,  fully  assented  t3  the 
correctness  of  M'Millan  v.  M'Neill,  which 
rules  the  present  case."      In   Emory   v. 
Grenough,    3  Dall.   369.     The  debt  was 
contracted   between   citizens   of   Boston. 
Subsequently  the  defendant  removed  to 
Pennsylvania,  and  while  a  citizen  there 
took  ad\antago  of  the  bankrupt  law  of 
that  State.     Subsequent  to  his  discharge, 
he  returned  for  a  temporary  purpose  to 
Boston,  and  was  arrested  by  the  plaintiff, 
on    an    action    brought    by  the   Circuit 
Court.     It  was  held   in   that  court,  that 
the  certificate  was  no  bar.     On  a  similar 
state  of  facts,  a  directly  contrary  opinion 
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that  no  contract  made  in  one  State  and  to  be  performed  there, 
can  be  discharged  as  to  the  persons  of  that  State,  by  the  law 


was  adopted  .  by  tho  Circuit  Court  of 
Rhode  Island,  3  Dall.  369.  A  writ  of 
error  on  tho  Massachusetts  case  never 
reached  a  hearing.  A  raluable  transla^ 
tion  from  2  Hub.  Do  Conflictu  Lcgura, 
p.  538,  is  appended  to  the  report  of  this 
case,  3  Dall.  370.  The  cases  of  Bray- 
nard  o.  Marshall,  8  Pick.  196  ;  Aguow  v. 
Piatt,  15  id.  417  ;  Betts  v.  Bagley,  12  id. 
572;  and  Osborn  v.  Adams,  18"id.  245, 
in  which  this  matter  was  discussed,  were 
followed  by  the  recent  case  of  Savoye  v. 
Marsh,  10  Met.  594.  In  this  ease  the 
facts  wore,  that  the  defendants  made  a 
note  payable  to  their  own  order  and  in- 
dorsed it  to  the  plaintiffs  before  matui-ity. 
The  plaintiffs  were  inhabitants  of  New 
York,  the  defendants  of  Lowell,  in  the 
State  of  Massachusetts.  The  note  was 
made  in  Boston.  The  defendants,  after 
the  making  of  the  note,  were  discharged 
by  the  Massachusett^nsolvent  law.  It 
was  held  'that  this  was  not  a  bar  to  the 
action,  notwithstanding  the  fact  that  the 
action  was  brought  in  the  court  of  the 
same  State  which  had  granted  the  dis- 
charge; and  Detoey,  J.,  delivering  the 
opinion  of  the  court,  laid  down  a  doctrine 
which  we  cannot  but  regard  as  a  whole- 
some one,  as  follows :  ''  The  distinction 
as  to  the  forum  where  the  party  elects  to 
institute  his  action,  may  be  very  material 
in  regard  to  all  that  is  mere  remedy. 
The  State  courts  may  in  all  actions  insti- 
tuted therein,  give  full  force  and  effect 
to  their  own  laws  as  to  forms  of  proceed- 
ing, rights  of  attachment,  holding  to  bail, 
imprisoning  tho  body  on  execution,  and 
the  like  ;  but  a  State  insolvent  law  oper- 
ating upon  the  contract  directly  and  dis- 
charging the  party  from  all  liability  there- 
on must,  as  to  those  to  be  affected  by  it, 
have  the  same  operation  in  both  tribu- 
nals. If  it  be  a  constitutional  law,  —  if 
in  its  provisions  it  does  not  transcend  the 
limits  of  State  authority,  —  it  must  be 
valid  in  all  tribunals.  State  or  national. 
If  otherwise,  it  must  be  held  invalid  and 
inoperative  in  all."  A  doctrine  so  reason- 
able as  this,  it  may  be  expected,  will  event- 
ually prevail.  And  see  further,  as  cases 
presenting  the  most  interesting  discussion 
of  this  subject,  Ogden  v.  Saunders,  12 
Wheat,  at  the  272d  page ;  Sturges  v. 
Crowninshield,  4  id.  122  ;  Clay  v.  Smith, 
3  Pet.  411.  Parker,  C.  J.  in  Braynard 
V.  Marshall,  8  Pick.  194  ;  Norton  u.  Cook, 


9  Conn.  314 ;  WoodhuU  v.  Wagner,  1 
Baldw.  296.  And  see  the  text-book  au- 
thorities cited  below ;  Fiske  v.  Poster, 

10  Met.  597.  The  following  autliorities, 
in  addition  to  those  above,  tend  to  show 
that  if  the  contract  is  made  or  is  to  be 
performed  abroad,  such  a  discharge  cannot 
be  held  a  bar.  Farmers  and  Mechanics' 
Bank  v.  Smith,  6  Wheat.  131, 2  Kent,  293, 
note;  Story  on  Bills,  sect.  165  ;  Stoiy  on 
Conflict  of  Laws,  sect.  342  ;  3  Burge,  Col. 
&  For.  L.  925;  Lewis  v.  Owen,  4  B.  &  Aid. 
654 ;  Phillips  v.  Allan,  8  B.  &  C.  477  ; 
Smith  V.  Buchanan,  1  East,  6 ;  Sherrill 
V.  Hopkins,  1  Cow.  103 ;  Ory  i\  Winter, 
16  Martin,  277  ;  Watson  v.  Bourne,  10 
Mass.  337  ;  Baker  v.  Wheaton,  5  id.  509 ; 
Van  Eaugh  v.  Van  Arsdaln,  3  Caines, 
154.  See  the  foot-note  to  this  case. 
Green  v.  Sarmiento,  3  Wash.  C.  C-  R. 
17.  This  case  is  an  authority  for  the 
proposition  that  such  a  discharge  will  not 
be  considered  a  bar  if  the  contract  has 
been  sued  and  reduced  to  a  judgment 
elsewhere.  Nor  if  the  contract  was  made 
before  the  passage  of  the  insolvent  act, 
and  that  undertakes  to  release  tho  debt, 
and  tlnis  impair  the  obligation  of  con- 
tracts. Sturges  V.  Crowninshield  ;  Farm- 
ers and  Mechanics'  Bank  v.  Smith,  cited 
supra.  The  following  cases  may  here  be 
not  inappropriately  cited  to  the  point  that 
insolvent  laws  affect  only  the  remedy, 
which  have  been  cited  ante,  to  other 
points.  Suydam  v.  Broadnax,  14  Pet. 
75  ;  Watson  v.  Bourne,  10  Mass.  337 ; 
Beers  v.  Haughton,  9  Pet.  329.  See  also. 
Proctor  w.  Moore,  1  Mass.  199,  and  the 
cases  cited  in  the  preceding  note.  The 
doctrine  is  laid  down  in  the  following 
cases,  as  applying  only  when  the  actions 
are  brought  on  contracts  made  or  to  be 
performed  elsewhere.  Millar  c.  Hall,  1 
Dall.  229;  Emory  v.  Grenough,  3  id. 
369.  The  courts  of  Pennsylvania,  adopt- 
ing the  same  rales  of  comity  towards  other 
nations  which  govern  them  in  their  deal- 
ings with  Pennsylvania,  discharges.  Van 
Eaugh  u.  Van  Arsdaln,  3  Caines,  154; 
Smith  V.  Smith,  2  Johns.  235  ;  Hicks  v. 
Brown,  12  id.  142  ;  Blanehard  v.  Russell, 
13  Mass.  1,  cited  supra;  Baker  v.  Whea- 
ton, 5  id.  509  ;  Pitkin  v.  Thompson,  13 
Pick.  64 ;  Le  Roy  v.  Crowninshield,  2 
Mason,  151-175,  together  with  Mr.  Justice 
Story,  in  his  Conflict  of  Laws,  sections 
281,  284,  and  Jlr.  Burqe,  iu  his  Colonial 
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of  another  State  in  which  the  debtor  resides,  (n)  Thus,  a 
merchant  living  in  Boston,  makes  in  New  York  a  note  payable 
there,  and  then  becomes  insolvent  in  Massachusetts  and  is  dis- 
charged by  the  law  of  that  State.  If  now  the  New  York  cred- 
itor comes  to  Massachusetts  and  there  sues  the  insolvent  in  the 
courts  of  Massachusetts,  the  discharge  would  be  a  bar  to  the 
suit.  But  he  might  proceed  in  New  York,  under  the  law  of 
New  York,  against  the  person  or  property  of  the  debtor  if 
found  there,  and  the  discharge  in  Massachusetts  would  be  no 
bar.  If,  however,  the  note  was  made  in  Boston,  and  made 
payable  there,  and  the  New  York  creditor  sued  it  in  New  York, 
after  a  demand  and  refusal  in  Boston,  the  Massachusetts  dis- 
charge would  now  be  a  bar.  If  the  note  were  made  not  ex- 
pressly  payable  in  any  place,  and  were  made  to  a  New  York 
merchant,  or  becomes  his  property  in  good  faith  for  value  by 
indorsement  or  delivery  before  the  discharge,  is  it  now  avail- 
able by  the  New  York  holder  ?  We  should  say  it  was,  so  far 
as  the  courts  of  New  York  were  concerned,  because  they  would 
regard  it  as  a  debt  payable  in  New  York,  and  so  perhaps  it  would 
be  if  the  debt  were  originally  payable  in  Massachusetts,  and 
had  been  demanded  there,  and  then  sued  in  another  State,  and 
there  reduced  to  a  judgment ;  (o)  but  it  could  not  be  sued  in 
the  Massachusetts  courts. 

The  difficulty  attending  these  questions  is  far  greater  when 

and  PorciRn  Law,  Vol.  3,  876-925,  and  bankrupt  or  insolrent  system  in  the  world 

2  Kent,  390,  set  forth  the  doctrine  that  in-  must  jiartake  of  the  character  of  a  judicial 

solvent  huvs,  relatinj;^  in  temrs  to  tlie  con-  invcstipjation.     Parties   "whose  rights   are 

tract,  are  to  be  considered  a  part  of  the  affected,  are  entitled  to  a  hearing.    Hence, 

lex  loci  rontmctns,  and  govern  wliere\x'r  any  banl^rupt   or  insolvent   system  pro- 

the  creditor  may  live.     A  most  valuable  fesses    to    summon   the   creditors   before 

case  relating   to    this   -vvhole   buliject,    is  some    tribunal,   to    show    cause    against 

Towneu.  Siidtli,  1  Wood.  &M.  11.5, whore  granting    a   discharge    to   the   bankrupt, 

the  view  of  the  text  is  confirmed  liy  JVIr.  But  on  what  principle  can   a  citizen  of 

Justice    WimUinrij,   in   an   elaborate   and  another  State  be  forced  into  the  courts  of 

Icariii'd  opinion.     Woodbridge  v.  Allen,  a    State    for    this    investigation'?      The 

12  Met.  470;   Tcbbetts  v.   Pickering,   5  judgment  to  be  passed  is  to  prostrate  his 

Cii.-li   ."^.'S ;  Clark  i.  Hatch,  7  Cash.  455;  rights;  and  on  the  subject  of  those  rights, 

Palmer  r.    Goodwin,    32    Maine,    535 ;  the  constitution  exempts  from  the  juris- 

LaiTal>ce  v.  Talbott,  5  Gill,  426 ;  Evans  diction  of  the  State  tribunals,  without  re- 

V.  Spriggs,  2  Maryland,  457.      See  Perry  gard  to  the  place  where  the  contract  may 

Maiuif.   Co.    V.   Brown,   2  Wood   &  M.  originate."     To  this  point  see  Ogden  v. 

449.  Saunders,  above  cited. 

(n)  The  reason  of  this  doctrine  is  well         (o)  Green   c.   Sarmiento,    3   Wash.  C. 

set  forth  by  .te«7/f(//,  C.  J.,  in  Sturges  i>.  C.  R.  17,  and   other   cases  cited   in  the 

Crowninshicld,     above     cited :     "  Every  preceding  notes. 

[592] 


CH.    IX.]  ON   BANKRUPTCY   AND   INSOLVENCY,  598 

complicated  with  the  fact  that  the  courts  of  the  United  States, 
exercise  in  each  State  a  kind  of  imperium  in  imperio,  so  far  as 
citizens  of  other  States  are  concerned.  If  a  New  York  mer- 
chant has  a  claim  against  a  Boston  merchant,  which  he 
might  sue  in  New  York,  bat  cannot  sue  in  the  State  courts  of 
Massachusetts,  and  cannot,  in  fact,  sue  in  New  York,  because 
he  can  neither  make  service  on  the  person  of  the  defendant 
there,  nor  on  his  property  if  both  person  and- property  are  in 
Massachusetts,  he  can,  generally  speaking,  bring  suit  upon  that 
claim  in  the  Circuit  Court  of  the  United  States  sitting  in  Bos- 
ton, and  there  make  such  service  on  the  person  or  such  attach- 
ment of  theproperty,  as  the  laws  of  Massachusetts  would  per- 
mit a  citizen  of  Massachusetts  to  make.  If,  therefore,  the  Bos- 
ton creditors  of  the  Boston  insolvent,  began  by  attachment,  and 
this  was  dissolved  by  the  debtor  passing  into  insolvency,  the  New 
York  creditor  might  bring  his  suit  in  the  Circuit  Court  in  Bos- 
ton, and  on  that  writ  attach  the  property,  and  thus  secure  his  own 
debt  and  deprive  the  Boston  creditors  of  all  the  assets  to  which 
they  could  look.  This  was  manifestly  unjust ;  and  in  1848,  a 
statute  of  the  United  States  was  passed,  putting  attachments 
in  the  courts  of  the  United  States  on  the  same  footing  with 
those  made  on  process  issuing  from  the  State  courts,  (p)  We 
cannot  certainly  know  the  whole  effect  of  this  statute,  until 
that  shall  have  been  determined  by  sufficient  adjudication. 
We  see  nothing  in  it,  however,  to  prevent  process  by  summons 
to  the  debtor,  and  a  judgment  to  be  obtained  against  him,  and 
an  execution  to  be  satisfied  on  his  property.  We  should  say, 
however,  that  the  execution  could  not  reach  his  property,  cer- 
tainly if  his  property  had  in   the  mean  time  been  distributed 


{p)  By  chapter  18,  of  the  statutes  of  attachments  made  upon  process  issuing 

the  30th  Congress,  approved  March  14th,  from,  or  pending  in,  the   courts   of  the 

1848,  it  is  provided: "  That  whenever,  upon  United  States  within  such  States,  shall  be 

process  instituted  in  any  of  the  courts  of  dissolved,  the  intent  and  the  meaning  of 

the  United  States,  property  shall  hereafter  this  act  being  to  place  such  attachments 

be  attached  to  satisfy  such  judgment  as  in  the  courts  of  the  States,  and  the  United 

may  be  recovereji  hj  the  plaintiff  in  such  States  upon  the  same  footing  ;  provided, 

process,  and  any  contingency  occurs  by  that  nothing  herein  contained  shall  inter- 

which,  according  to  the  laws  of  a  State,  fere  with  any  existing  or  future  law  giv- 

such  attachment  would  be  dissolved  upon  ing  priority  in  payments  of  debts  to  the 

like  process  pending  in  or  returnable  to  United  States." 
the  State  courts,  then  such  attachment  or 
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among  his  creditors,  and  probably  not  if  it  had  passed  into  the 
hands  of  the  assignees.  And  possibly  the  property  would  be 
protected  if  the  first  step  towards  legal  insolvency  had  been 
taken,  by  that  principle  of  relation  of  which  we  shall  have  to 
say  more  presently. 

Upon  the  whole,  however  it  may  be  regretted,  it  cannot 
be  denied,  that  the  law  upon  nearly  all  these  questions  is  as 
yet  somewhat  ujicertain.  The  cases  are  numerous  and  conflict- 
ing ;  and  as  we  are  not  aware  that  they  have  been  any- 
where collected  and  arranged,  we  endeavor  to  do  this  in  our 
notes,  (q) 

It  is  now  settled  that  the  United  States  and  the  several  States 
have  a  concurrent  power  to  enact  a  bankrupt  law  or  an  insolvent 
law.  (/■)  But  as  the  constitution  gives  to  Congress  the  power 
to  enact  "  uniform  laws  "  on  the  subject  of  bankruptcies,  it  is  a 
fair  inference  that  every  national  statute  of  bankruptcy  is  in- 
tended to  execute  this  power  and  introduce  a  uniform  system,  (s) 
If,  therefore,  while  such  a  law  existed,  a  State  statute  should  pass 
precisely  the  same,  it  would  be  useless,  and  if  it  differed  at  all 
from  the  national  law,  it  would  just  so  far  defeat  the  purpose 
of  that  law,  and  the  purpose  of  the  constitution  in  permitting 
Congi-ess  to  pass  such  a  law.  It  follows,  therefore,  that  the 
several  States  may  pass  laws  on  this  subject  when  there  is  no 
national  law.  But  as  soon  as  a  national  law  is  passed,  it  wholly 
supersedes  and  suspends  every  State  law.  (t)    Such  is  the  latest, 

{q)  See  notes  (/)  and  (m)  ante,  and  the  States  to  pass  a  bankrupt  law  is  not  taken 

notes  to  the  next  section,  on  bankruptcy  away  by  the  mere  grant  of  that  power  to 

under  foreign  law.  Congress,  it   cannot   be  extinguished  ;  it 

(r)  Sec  the  discussion  of  this  subject  in  can  only  be  suspended  by  the  enactment  of 

the  cases  cited  in  the  previous  notes  where  a  general   bankrupt  law.     The  repeal  of 

the  concurrent  right  is  fully  admitted,  and  that  law  cannot,  it  is    true,   confer  that 

infra.  power  upon  the  States  ;  but  it  removes  a 

(s)  "  It  is  not  the  mere  existence  of  the  disability  to  its  exercise  which  was  created 

power,  liut  its  exercise,  which  is  incompat-  Ijy  the  act  of  Congress."     Murxludl,  C.  J., 

iblc  with  the  exercise  of  the  same  jiower  in  Sturgcs    t.    Crowninshield,  4  Wheat. 

by  the  States.     It  is  not  the  right  to  estab-  191. 

lish  these  uniform  laws,   but   tlic  actual         («)  "  So  far  as  the  State  insolvent  laws 

establishment,  which  is  inconsistent  with  may  prevent  or  even  impede  the  operation 

tlio  partial  acts  of  the  States.     It  has  been  of  the  bankrupt  law  they  must  yield  to  it  in 

said    that    Congress    has   exercised   this  order  that  it  may  fully  accomplish  its  ob- 

power,  and  by  doing  so  has  extinguished  ject   of  establisliing  a  uniform  system  of 

the  power  of  the  States   which  cannot  be  banlcruptcy  throughout  the  United  States ; 

revived  by  repealing  the  law  of  Congress,  but  while  the  State  laws  thus  yield,  thoy 

We  do  not  think  so.     If  the  right  of  the  are  not  entirely  abrogated.     They  exist 
[591] 


OH.  IX.] 


ON   BANKRUPTCY   AND   INSOLVENCY. 


600 


and  we  think  the  best  doctrine.  But  as  it  only  supersedes  and 
suspends,  and  does  not  repeal,  we  thence  infer  that  the  State 
laws  so  suspended  would  revive  when  the  national  law  expired. 
A  somewhat  analogous  question  arises  in  the  sevef'al  States, 
but  is  sometimes  provided  for  by  the  statutes.  It  is,  whether 
an  insolvent  act  avoids  voluntary  assignments.  We  have 
already  intimated  that  the  general  purpose  of  an  insolvent  law 
being  to  produce  an  equal  or  ratable  division  of  the  effects  of 
a  debtor,  it  should  do  more  than  encourage  this ;  it  should  pro- 
hibit and  prevent  preferences,  by  something  more  effectual  than 
merely  withholding  a  discharge.  In  mo§t  of  the  States  this  is 
now  done.  But  the  practice  does  not  always  conform  to  the 
law.  Thus,  in  Massachusetts,  where  a  voluntary  assignment  is 
void,  or  would  protect  the  transfer  of  no  property  against  process 
under  the  insolvent  law,  it  is  not  uncommon  to  make  such 
assignments,  the  assignees  being  required  to  collect,  dispose  of, 
and  distribute  all  the  effects  and  property  of  the  assignor,  without 
preference  and  in  exact  conformity  with  the  provisions  of  the 
insolvent  law.  Where  every  thing  is  done  under  such  an  assign- 
ment in  good  faith  and  no  suspicion  attaches,  the  creditors 
come  in,  the  assignor  is  discharged  under  seal,  and  the  whole 
effect  of  the  insolvent  law  is  produced  without  the  delay  and 


and  operate  with  full  vigor  until  the 
bankrupt  law  attaches  upon  the  person 
and  property  of  the  bankrupt,  and  that  is 
not  until  it  is  judicially  ascertained  that 
the  petitioner  is  a  person  entitled  to  the 
benefits  of  the  bankrupt  law,  by  being  de- 
clared a  bankrupt  by  a  decree  of  the  court. 
Before  that  time  I  think,  upon  a  sound 
construction  of  the  bankrupt  act,  it  does 
not  necessarily  come  in  conflict  with  the 
insolvent  laws  of  the  State."  Battle,  J., 
delivering  the  opinion  of  the  Supreme 
Court  of  North  Carolina,  in  Ex  parte 
Ziegenfass,  2  Ired.  463.  But  this  doc- 
trine has  not  met  with  subsequent  approval. 
In  Judd  i<.  Ives,  4  Met.  401,  the  court 
■  say,  "  we  are  of  opinion  that  the  act  of 
Congress  to  establish  a  uniform  system 
of  bankruptcy  throughout  the  United 
States  does  suspend  the  operation  of  the 
law  of  this  Commonwealth,  entitled  '  An 
,  Act  for  the  relief  of  insolvent  debtors,'  &c., 
as  to  all  persons  and  cases  tliat  are  within 
its  provisions.  .  .  .  But  we  are  nevertheless 


of  opinion,  that  tliis  consequence  of  the  act 
is  limited  to  cases  instituted  under  the  in- 
solvent law  subsequent  to  the  period  when 
the  bankrupt  law  went  into  operation,  and 
that  it  cannot  supersede  or  suspend  pro- 
ceedings rightfully  commenced  under  the 
insolvent  act  prior  to  the  time  of  its  going 
into  operation."  Ex  parte  Eames,  2  Sto. 
322,  5  Law  Eep.  117,  S.  C.  In  the  mat- 
tor  of  Holmes'  5  Law  Eep.  360,  in  the 
District  Court  of  Maine.  In  Giiswold  v. 
Pratt,  9  Met.  16,  the  doctrine  of  Zeigon- 
fuss'  case  was  adverted  to,  and  the  court 
said :  "  This  principle,  though  at  first 
view  it  may  seem  plausible,  cannot  we 
think  bo  sustained."  Bradford  v.  Russell, 
13  Mass.  1,  and  the  cases  cited  by  Parker, 
C.  J.  And  a  debt  contracted  while  the 
insolvent  law  was  suspended  by  the  na- 
tional bankrupt  law  may  be  discharged 
under  the  insolvent  law,  which  revived 
when  the  bankrupt  law  was  repealed. 
Austin  V.  Caverly,  10  Met.  ,332. 
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out  of  the  legal  processes,  (m)  Such  an  assignment  is  made 
legal  in  England  by  12  &  13  Vict,  if  six  sevenths  of  the  credi- 
tors approve  it.  (v) 


(u)  It  may  properly  be  observed,  how- 
ever, that  there  is  always  more  or  less  of 
hazard  attending  such  assignments,  though 
they  are  frequently  made.  Tlio  assign- 
ment must  lie  drawn  in  all  its  details  with 
the  greatest  rare,  and  slight  errors  are  of 
fatal  consecjuenee.  JIi  ireover,  there  is  not 
unfrequently  diffieulty  in  relation  to  the 
a«>em  of  creditors.  If  any  of  them 
choose,  they  may,  unless  there  be  some 
statute  provision  allowing  such  assign- 
ments, invalidate  the  whole  proceedings. 
The  practice  may  be  indulged  in  so  long 
as  the  proceeding  is  wholly  in  jiais,  but 
when  the  matter  comes  before  the  courts, 
they  are  bound  by  the  statutes.  Mann  v. 
Huston,  1  Gray,  250.  In  Barton  r.  Tower, 
5  Law  Kcpovter,  214,  an  assignment  of 
their  property  bad  been  made  by  tvvo 
partners,  with  a  direction  that  it  should  be 
distributed  among  their  creditors  by  the 
assignees,  "  in  the  same  manner  as  if  the 
same  were  in  tlio  hands  of  an  assignee 
under  the  liankrupt  act  of  the  United 
States,  by  vii-tue  of  proceedings  duly  had 
in  bankiiiptcy."  This  assignment  was 
held  an  act  of  bankruptcy  and  void.  And 
Conklinr/,  J.,  delivering  the  opinion  of  the 
court  said  :  "  There  are  three  descriptions 
of  fraudulent  conveyances,  assignments, 
<S:c.,  which  bring  a  mei'cbant,  banker,  fac- 
tor, &c.,  "within  the  operation  of  the  first 
section  of  tlie  bankrupt  act.  1.  Such  as 
are  fraudulent,  or  against  the  common 
law,  or  the  provisio'n  of  such  English  stat- 
tites  as  have  been  incorporated  into  the 
jurisprudence  of  this  coitntry ;  2.  (as  I  am 
now  well  satisfied,  whatever  doubts  I  may 
have  originally  entertained,)  such  as  are 
voluntarily  made,  in  contemplation  of 
bankruptcy,  and  for  the  piu-pose  of  giving 
a  preference  to  one  or  more  of  the  cred- 
itors of  the  debtor  over  his  other  creditors. 
The  making  of  a  coni-eyance  of  this  de- 
scription has  always  been  held  to  be  an 
act  of  liankruiitcy  under  the  English  bank- 
rupt law,  as  being  contrary  to  the  policy 
of  law,  without  any  express  words  in  the 
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statute.  But  in  our  act  they  are  expressly 
declared  to  be  "  utterly  void,  and  a  fraud 
upon  this  act."  3.  Assignments  of  all 
the  effects  of  the  debtor,  whether  upon 
trust  for  the  benefit  of  his  creditors  or 
not,  on  the  ground,  first,  that  the  debtor 
necessarily  deprives  himself,  by  such  an 
act,  of  the  power  of  carrying  on  his  trade, 
and  secondly,  that  he  endeavors  to  put 
his  property  under  a  course  of  application 
and  distribution  among  his  creditors,  dif- 
ferent from  that,  which  would  take  place 
under  the  bankrupt  laiv.  It  is  unneces- 
sary to  cite  authorities  to  show,  that  such 
an  assignment  is  an  act  of  bankruptcy  in 
England,  because  it  has  been  a  well-settled 
and  familiar  rule.  It  is  a  sound  and  use- 
ful rule  ;  and  there  is  nothing  whatever 
in  the  language  of  our  act  which  requires 
a  dilferent  construction  in  this  respect." 
Ex  parte  Breneman,  Crabbe,  456. 

(v)  Section  224  of  the  above  statitte 
provides,  "  That  every  deed  or  memoran- 
dum of  arrangement  now  or  hereafter  en- 
tered into  between  an)'  such  trader  and 
his  creditors,  and  signed  by,  or  on  behalf, 
of  six  sevenths  in  number  and  value  of 
those  creditors  whose  debts  amount  to  ten 
pounds  and  upwards,  totiching  stich  tra- 
der's liabilities  and  his  release  therefrom, 
and  the  distribution,  inspection,  condttct, 
management,  and  mode  of  winding  up  of 
his  estate,  or  all  or  any  of  such  matters, 
or  any  matters  having  reference  thereto, 
shall  (sid)ject  to  the  conditions  hereinafter 
mentioned)  be  as  effectual  and  obligatory, 
in  all  rcs])ccts,  upon  all  the  creditor  who 
shall  not  have  signed  ^ueh  deed  or  mem- 
orandum or  arrangement  as  if  they  had 
duly  .signed  the  same."  Section  228 
enacts,  "  That  the  creditors  of  such  trader 
shall  have  the  same  rights  respectively  as 
to  set-off,  mutual  credit,  lien,  and  priority, 
and  joint  and  separate  assets  shall  be  dis- 
tributed in  like  manner  as  in  bankuptcy." 
On  the  construction  of  these  clauses,  see 
Tetlev  r.  Tavlor,  8  Eng.  L.  &  E.  370,  16 
Jur.  59,  S.  C. 
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OF   INSOLVENCY   OR   BANKRUPTCY   UNDER   FOREIGN   LAWS. 

For  many  purposes  our  several  States  are  foreign  to  each 
other  in  reference  to  their  respective  insolvent  laws ;  but  the 
subject  we  would  now  consider,  because  that  of  the  preceding 
section  leads  to  it,  is' the  effect  of  bankruptcies  or  insolvencies 
under  the  laws  of  foreign  nations,  as  of  Franc^or  England,  for 
example ;  and  the  effect  of  bankruptcies  or  insolvencies  under 
our  own  laws,  upon  the  citizens  or  subjects  of  those  foreign 
governments. 

It  may  be  said  to  be  well  established,  and  mainly  on  the 
principles  and  authorities  already  stated,  that  the  discharge  of  a 
debt  not  made  nor  to  be  performed  within  the  State  where  it  is 
discharged,  has  no  force  elsewhere;  and  that  the  discharge  of  a 
debt  in  the  State  in  which  it  was  made  and  is  to  be  performed, 
and  of  which  both  parties  are  citizens,  is  valid  everywhere. 
But  if  made  in  one  State,  to  be  performed  in  another,  the  laws 
of  the  first  State  cannot  operate  against  those  of  the  second. 
So,  if  made  between  citizens  of  two  States,  the  debtor  may  be 
discharged  by  the  laws  of  his  own  State,  and  yet  be  amena,ble 
under  the  laws  of  the  other.  (6) 

.  (5)  See  the  cases  already  cited  in  the  to  ascertain  the  oiigin  or  location  of  the 

notes  of  the  last  section.     The  doctl'ine  of  debt.     If,,   however,   the   debt   was    con- 

the  text  is  well  set  forth  by  Betts,  J.,  de-  tracted   in  Gcmiany,   it  miglit  have   an 

livering  the  opinion  of  the  court  in  the  effect  on  the  jiroceedings  when  the  final 

matter  of  Augustus  Zarcga,  4  Law  Re-  steps  are  to  be  taken.     The  question  here 

porter,  480.     "  It  a.ppears  that  some  of  is,  whether  the  discharge  of  a  bankrupt 

the  creditors  ofthe  petitioner  reside  abroad,  under  the   law   of   this   country,   would 

and  the  Objection  taken  by  the  opposing  operate  as  a  bar  to  the  demands  of  foreign 

counsel  is,  that  the  discharge  of  the  bank-  creditors,  it  being  asserted  that  the  United 

rupt  under  the  laws  of  this  country,  do  States  have  no  power  to  destroy  contracts 

not  discharge  him  from  his  creditors  resid-  entered  into  mthout  their  jurisdiction,  and 

ing  abroad.     The  exception  is  taken  under  tlie  contract  is  to  be  left  to  the  jurisdiction 

the  idea  that  the  debt  was  contracted  in  of  that  country  wherein  it  originated.     It 

Germany,   although   I   see   no    evidence  is  not  important,  in  disposing  of  this  ques- 

before  the  court  to  that  effect,  or  any  tiling  tion,  to   enter  into   a  discussion   of  tlie 

to  show  but  that  the  debt  was  contracted  essence  of  contracts  or  their  obliaations, 

here  in  the  ordinary  course  of  business  nor  to  inquire  into  the  effect  of  a  discharge 

transactions,  such  as  an  order  sent  abroad  in  this  country,  under  the  bankrupt  law, 

for  goods,  or  the  like.    It  is  not  essential  if  set  up  in  a  foreign  country  as  a  bar  to 
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But  insolvent  and  bankrupt  law  also  sequestrate  the  property 
of  the  insolvent  at  the  commencement  of  proceedings.  And  it 
is  an  important  question  how  far  a  foreign  law  can  operate  in 
this  respect.  Thus,  an  Englishman,  or  an  American  trader  in 
England,  is  there  a  bankrupt,  and  his  assignees  become  invested 
with  all  his  rights  of  property,  and  take  possession  of  his  effects 
as  far  as  they  can.  But  he  has  property  in  Boston,  and  a  cred- 
itor there  attaches  that  property  before  the  assignees  take  pos- 
session ;  and  the  question  comes  up,  whether  this  creditor  or 
his  assignees  have  the  better  right.  In  other  words,  can  the 
Boston  creditolll^receive  his  whole  debt  out  of  the  property  he 
has  attached,  or  must  that  property  pass  into  the  general  fund, 
and  that  creditor  take  only  his  dividend. 

It  is  obvious  that  the  system  of  banltrupt  laws  may  be  re- 
garded in  two  ways.  In  one,  it  would  be  merely  local  and 
municipal.  In  the  other,  it  would  be  in  some  sort  a  branch  of 
the  law  of  nations.  Assuming  that  all  civilized  nations  have 
now  some  kind  of  insolvent  system,  it  may  then  be  held  that  all 
of  these  taken  together,  constitute  the  insolvent  law  of  nations ; 
and  that  each  State  will  regard  the  peculiarities  of  its  own  law, 
but  will  respect,  as  far  as  possible,  the  law  of  other  nations,  and 
will  regard  the  general  principles  in  which  all  agree,  as  belong- 
ing to  a  system  of  law  which  is  obligatory  upon  all ;  and 
among  these  general  principles  is  that  of  a  sequestration,  for 

the  claims  of  creditors.     In  England,  as  allowed  to  sne  as  such  assignee,  yet  our 

well  as  in  France  and  Holland,  and  per-  courts  would  not  recognize  the  discharge 

haps   throughout   Europe   generally,  the  as  a  bar  to  debts  contracted  in  this  coun- 

discharge  of  a  bankrupt,  under  the  laws  try,  or  duo  to  citizens  of  this  country." 

of  either  country,  O] urates  in   all   other  The  courts  of  Pennsylvania  seem  to  have 

places  whatsoever.     So  a  person  having  adopted,   to   a   considerable    extent,   the 

been  decreed  a  bankrupt  in  France,  may  principles  of  comity  whicli  have  prevailed 

avail  himself  of  tlie  privileges  it  confers  on  in  the  English  courts,  and  hold  that  the 

him  in  any  part  of  JSngland,  and  plead  it  same  effect  shall  be  given  to  a  discharge 

with  the  Same  effect  as  in  his  own  country,  in  insolvency  in  another  State,  which  that 

So  in  England,  where  they  set  up   that  State  gives  to  discliargcs  in  the  State  of 

claim  in  behalf  of  then-  own  bankrupts  in  Pennsylvania.     Smitli  v.  Brown,  3  Binn. 

foreign   countries,   they  allow  the   same  201  ;  Boggs  r.  Teaekle,  5  id.  332  ;  Walsh 

privileges  to  others.     But  in  this  country  y.  Nourse,""!- 3S1.     But  if  the  debt  is  both 

we  do  not  recognize  such  a  doctrine.     A  contracted  and  to  be  di-icliarged  in  the 

discharge  as  a  Iwnkrupt  in  a  foreign  coun-  foreign  State,  a  discharge  theii  will  bind 

try,  is  not  deemed  here  as  a  bar  to  any  the  creditor,  even  if  he  bo  a  resident  of 

.action   tliat   may  bo   brought.     The  dis-  this  country.     The  cases  above  cited,  and 

eliarge  is  considered  as  local ;  and  although  especially  ,S7ia!0,  C.  J.,  in  May  v.  Breed, 

an  assignee  of  an  individual  declared  a  7  Cush.  15;  Sherrill  v.  Hopkins,  1  Cow. 

bankrupt  in  a  foreign  countiy,  would  be  103  ;  Very  v.  McHenry,  29  Mo.  206. 
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the  general  good  of  all  the  creditors,  of  all  the  property  of  the 
insolvent. 

The  courts  of  England,  France  (c)  and  Holland,  {d)  certainly 
lean  toward  this  latter  view  of  this  subject.  There  it  seems 
to  be  established,  that  a  transfer  in  bankruptcy  operates  in  the 
same  way  as  a  sale  or  other  voluntary  assignment  for  value  by 
,  the  insolvent,  and  effectually  conveys  all  his  property  wherever 
it  may  be,  in  the  same  manner  and  with  the  same  consequences 
as  if  he  had  sold  it.  (e)     There  are  obvious  and  powerful  rea- 


(c)  See  the  Appendix  to  Cooke's  Bank- 
rupt Law,  p.  27,  et  seq.  where  the  case 
of  Parish  v.  Seron  is  repoi-ted,  as  having 
been  decided  in  tlie  Frencli  court,  whicli 
accords  precisely  with  the  English  doctrine 
on  the  subject,  cited  by  Chancellor  Kent, 
in  Holmes  v.  Eemsen,  4  Johns.  Ch.  484. 

(d)  The  grounds  of  the  decisions  of  the 
courts  of  Trance  and  Holland,  are  thus 
summed  up  by  Storij,  J.,  in  his  Conflict  of 
Laws,  §  417  :  —  1.  That  the  law  of  the 
domicil  may  rightfully  divest  -the  debtor 
and  the  administrator  of  his  property,  and 
place  it  under  the  administration  of  as- 
signees or  syndics.  2.  That  laws,  whose 
effects  are  to  regulate  the  cajiacity  and 
incapacity  of  persons,  their  personal  ac- 
tions and  their  movables,  everywhere  be- 
long to  t)ie  category  of  personal  statutes. 
3.  That  it  is  a  matter  of  universal  juris- 
prudence, and  especially  of  that  of  France 
and  the  Netherlands,  that  the  debts  act- 
ually considered  of  an  inhabitant  against 
a  foreigner,  are  deemed  a  part  of  his 
movable  property,  and  have  their  locality 
in  the  place  of  domicil  of  the  creditor. 
At  the  same  time,  it  is  admitted  that  a 
purchaser  from  the  bankrupt,  in  a  foreign 
country,  of  property  there  locally  situate, 
would  be  entitled  to  hold  it  against  the 
assignees,  if,  at  the  time,  he  had  no  knowl- 
edge of  any  bankruptcy,  or  of  any  intent 
to  defraud  creditors.  And  see  Henry  on 
Foreign  Law,  pp.  127,  135,  153,160, 248, 
250  ;  Merlin,  Repertoire  De  Jur.  Faillite 
et  3a7iqueroute. 

(e)  A  leading  case  in  England  upon 
this  subject  is  that  of  Sill  v.-  Worswick,  1 
H.  Bl.  665.  The  question  considered  by 
the  court  without  going  into  the  details  of 
the  case,  was  simply  whether  an  assign- 
ment in  bankruptcy  in  England,  carried 
with  it  money  of  the  .bankrupt  in  the 
island  of  St.  Christopher,  where  the  laws 
of   England  have  no  binding  force    as 


against  a  creditor  there,  who  had  attached 
the  property,  after  the  act  of  bankruptcy, 
but  before  assignment.  The  authorities 
were  examined  at  great  length  in  the 
argument,  and  by  the  judge  who  gave  the 
opinion  of  the  court.  And  Lord  Lough- 
borough said :  "  It  is  a  clear  proposition, 
not  only  of  the  law  of  England,  but  of 
every  countiy  in  the  world,  where  law  has 
the  semblance  of  science,  that  personal 
property  has  no  locality.  The  meaning 
of  that  is,  not  that  personal  property  has 
no  visible  locality,  but  that  it  is  subject  to 
that  law  which  governs  the  person  of  the 
owner.  With  respCet  to  the  disposition 
of  it,  with  respect  to  the  transmission  of 
it,  either  by  succession  or  the  act  of  the 
party,  it  follows  the  law  of  the  person. 
The  owner,  in  any  country,  may  dispose 
of  his  personal  property.  If  he  dies,  it 
is  not  the  law  of  the  country  in  which  the 
property  is,  but  the  law  of  the  country  of 
which  he  was  a  subject,  that  will  regulate 

the  succession Personal  property, 

then,  being  governed  by  the  law  which 
governs  the  person  of  the  owner,  the  con- 
dition of  a  bankrupt  by  the  law  of  this 
country  is,  that  the  law,  upon  the  act  of 
bankruptcy  being  committed,  vests  his 
property  upon  a  just  consideration,  not  as 
a  forfeiture,  not  on  a  supposition  of  a 
crime  committed,  not  as  a  penalty,  and 
takes  the  administration  of  it  by  vest- 
ing it  in  assignees,  who  apply  that  prop- 
erty to  the  just  purpose  of  the  equal  pay- 
ment of  his  debts.  If  the  bankrupt  hap- 
pens to  have  property  which  lies  out  of 
the  jurisdiction  of  the  law  of  England,  if 
the  country  in  which  it  lies  proceeds  ac- 
cording to  the  principles  of  well-regulated 
justice,  there  is  no  doubt  but  it  will  give 
effect  to  the  title  of  the  assignees.  The 
determinations  of  the  courts  of  this  coun- 
try have  been  uniform  to  admit  the  title  of 
foreign  assignees.    In  the  two  cases   of 
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sons  why  this  view  should  be  adopted  universally.  The  same 
reason  for  desiring  to  make  uniform  the  laws  of  our  several 
States  respecting  bankruptcy,  would  lead  to  the  same  wish  in 
respect  to  the  commercial  nations  of  the  world.  That  every 
nation  has  a  perfect  right  to  regulate  this  matter  by  its  own 
laws,  so  far  as  it  concerns  its  own  courts  and  its  own  citizens, 
no  one  doubts.  The  only  question  is,  whether  that  amity  of 
nations  which  is  grounded  upon  the  highest  expediency,  and 
the  real  advantage  of  each   one,  would  not  lead  to  this  result. 


Solomons  v.  Ross,  and  FoUctt  i\  Depont- 
hien,  where  the  laws  of  Holland,  having 
in  like  manner  as  a  commission  of  bank- 
ruptcy here,  taken  the  administration  of 
the  property  and  rested  it  in  [jcrsons  who 
are  called  curators  of  desolate  estates,  the 
Court  of  Chancery  held  that  they  had, 
immediately  on  their  appointment,  a  title 
to  reeovcr  {lie  debts  due  to  the  insolvent 
in  this  country,  in  prcferetice  to  the  dili- 
gence of  the  particular  creditor  seeking  to 
attach  those  debts.  In  those  eases  the 
Court  of  Chancery  felt  very  stronL;ly  the 
principle  which  I  have  stated,  that  it  has 
had  a  very  imiversal  observance  among  all 
nations."  The  doctrine  of  the  English 
cases  seemed  ba^ed  on  two  loading  prin- 
ciples. First,  that  the  system  of  the 
bankrupt  law  ought  not  to  be  considered 
local,  but  universal,  and  that  the  wliole 
system  of  bankruptcy  should  be  held  to 
be  part  of  the  law  of  nations,  and  as  such, 
the  acts  of  one  nation  thereunder  should 
be  equally  respected  in  all.  The  other  is 
that  the  efl'ect  of  the  bankruptcy,  and  as- 
signment, is  to  seqttestrate  all  the  bank- 
rupt's property  at  once,  and  transfers  all 
his  interest  to  his  assignees,  as  in  the  case 
of  a  voluntary  transfer  or  grant ;  that  is 
to  say,  tliey  regard  the  act  as  his  own, 
though  done  under  compulsion  of  the 
law.  The  leading  cixsc  also,  of  Itoyal 
Bank  of  Scotland,  &e.,  r.Cuthbort  ( Steiu's 
case),  I  Kn.-c's  Cases,  -162  ;  Selkrig  v. 
Davics,  2  Hose,  201  ;  Quelin  v.  Moisson, 
1  Knapp,  •2(',') ;  Sclkri;;  r.  Dai  ies,  again 
reported,  2  Dow,  230  ;'  .£a:/JartcD'Obrce, 
8  Ves.  82;  Pipon  v.  Pipon,  Ambler,  2.5; 
In  re  Wilson,  1  H.  Bl.  691  ;  Solomons  v. 
Eoss,  id.  131,  note  ;  JoUett  v.  Dcponthieu, 
id.  132,  note;  Neil  v.  Cottingham,  id.; 
Hunter  r. 'J'otts,  4  T.  R.  182;  Ex  parte 
Blakcs,  1  Cox,  398 ;  Smith  i'.  Buchanan, 
1  East,  6  ;  Potter  r.  Brown,  5  id.  124- 
131  ;  Wadham  v.  Marlowe,  1  H.  Bl.  437 
-439,  note,  S.C.  8  East,  314-316,  note  (a); 
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Philips  V.  Hunter,  2  H.  Bl.  402.  Before 
the  time  of  the  American  Revolution,  the 
English  courts  held  a  dift'eront  doctrine, 
adopting  the  view  which  prevails  at  this 
day  in  the  American  courts.  Cleve  v. 
Mills,  before  Lord  Mansfield,  1  Cooke,  B. 
L.  303.  In  Chevalier  v.  Lynch,  the  same 
doctrine.  A  creditor  of  the  banknipt,  in 
that  case,  against  whom  a  commission 
had  issued  in  England,  attached  a  sum  of 
money  in  the  hands  of  a  debtor  of  the 
banki-upt  in  St.  Christopher,  an  island 
within  the  British  dominions.  The  comt 
held  this  attachment  good.  Lord  Mans- 
field: "If  a  bankrupt  has  money  duo  to 
him  out  of  England,  the  assignment, 
under  the  bankrupt  laws,  so  far  vests  the 
right  to  the  money  in  the  a^^ignees  that 
the  debtor  shall  be  answerable  to  them. 
But,  if  in  the  mean  time,  after  the  bank- 
mptcy,  and  before  payment  to  the  as- 
signees, money  owifig  to  the  bankrupt  out 
of  England,  is  attached  bona  fide,  by  regu- 
lar jiroecss,  according  to  the  law  of  the 
place,  the  assignees  in  such  case  cannot 
recover  the  debt."  Doug.  170  ;  Waring  r. 
Knight,  1  Cooke's  Bankrupt  Law,  307 ; 
Story  on  CouHiet  of  Laws,  tit.  Bank- 
ruptcy. See  the  English,  Scotch,  and  Irish 
authorities  collated  and  examined  in  2 
Bell,  Com.  681.  The  remarks  of  Stoni, 
J.,  in  his  Conflict  of  Laws,  on  this  sub- 
ject, are  of  great  value  to  t'le  inquk-er. 
The  same  "siew  w^as  recognizetl  and 
adopted  by  the  learned  Chancellor  Kent, 
in  Holmes  r.  Eemsen,  4  Johns.  Ch.  460; 
so  in  Bird  r.'Piorpoint,,!  Johns.  118,  the 
language  of  Lirim/.-ion,  J.,  tends  to  show 
that  the  court  at  that  time  entertained  a 
similar  view.  Goodwin  v.  Jones,  3  Mass. 
517,  Parsons,  C.  J. ;  Bird  v.  Caritat,  2 
Johns.  342.  See  a  tendency  to  the  same 
doctrine,  but  with  limitation,  in  Ingraham 
V.  Geyer,  13  Mass.  147.  But  these  cases 
oppose  the  great  weight  of  American  au- 
thority.  ,  See  infra. 
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In  this  country  it  has  been  held  otherwise.  And  our  courts  re- 
gard the  bankrupt  laws  of  any  State  as  of  strictly  municipal 
origin  and  application,  and  as  wholly  without  force  or  influence 
abroad.  (/)  Hence  it  may  be  regarded  as  established  here,  by 
the  past  adjudication  on  these  cases,  that  any  American  credi- 
tor may,  by  process  of  law,  retain  any  property  of  his  debtor 
which  he  can  get  a  legal  hold  upon,  by  transfer,  attachment,  or 
levy,  against  the  claims  of  any  foreign  assignee  in  bank- 
ruptcy, (g) 


if)  The  two  leading  principles  which 
govern  the  English  courts  in  their  admin- 
istration of  the  law  of  bankraptcy  in  cases 
of  foreign  assignment,  have  been  set  forth 
and  illustrated  ante.  Tlie  grounds  ,pn 
which  the  application  of  each  of  them  in 
this  country  has  been  denied,  may  be 
shown  from  the  language  of  two  eminent 
judges.  In  Saunders  v.  Williams,  5  Jif. 
H.  215,  Mr.  Chief  Justice  Richardson  said  : 
"  The  rule,  which  must  give  effect  here  to 
a  bankrupt  law  of  a  foreign  country,  is  a 
mere  rule  of  amity,  and  not  of  interna- 
tional law,  and  in  the  present  circum- 
stances of  this  country,  it  is  thought  that 
no  rule  of  amity  can  require  us  to  give 
effect  to  a  foreign  law  of  bankruptcy  here, 
in  such  a  manner  as  to  deprive  om-  own 
citizens  of  the  remedy  which  onr  own 
laws  give  them  against  the  property  of 
their  foreign  debtors,  which  may  be  found 
in  this  country."  And  in  Milne  v.  More- 
ton,  6  Binn.  369,  Mr.  Chief  Justice  Tilgh- 
man  said :  "  It  was  remarked,  during  the 
argument,  that  no  good  reason  can  be 
assigned,  why  an  assignment  by  the  bank- 
rupt himself  should  prevail,  and  not  the 
present  one,  as  made  by  the  commission- 
ers, which  ought  to  be  considered  as  equiv- 
alent thereto,  and  be  deemed  a  voluntary 
conveyance  made  by  the  bankrupt  him- 
self, for  a  valuable  consideration.  Tlie 
diiference  appears  to  me  sufSciently  ob- 
vious. Effect  is  given  to  the  fair  assign- 
ment of  the  bankrupt  himself,  because  it 
is  the  spontaneous  act  of  the  party  having 
the  full  dominion  over  the  property,  trans- 
ferring an  equitable  if  not  a  legal  title 
thereto,  after  which  his  interest  therein 
liecessarily  ceases,  and  is  no  longer  sub- 
ject to  an  attachment.  It  is  wholly  super- 
fluous to  cite  Justinian,  lib.  2,  tit.  1,  § 
40,  to  show  that  nothing  is  more  conform- 
able to  natural  equity,  than  to  confirm  the 
will  of  him,  who  is  desirous  to  transfer 
his  property  to  auo-ther.    But  effect  cau- 
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not  be  given  to  the  assignment  by  tlie 
commissioners  unless  we  adopt  the  British 
statutes  of  bankruptcy,  as  laws'binding  on 
ourselves,  although  they  were  not  consid- 
ered to  affect  us,  when  we  were  the  colo- 
nies of  Great  Britain ;  and  this  too,  when 
their  operation  would  manifestly  interfere 
with  the  interests  of  our  own  citizens." 
So  in  Holmes  v.  Remsen,  20  Johns.  229 
-265,  in  which  case  the  decision  of  Chan- 
cellor Kent,  above  cited,  was  reversed,  tlie 
judge  delivering  the  opinion  of  the  comt, 
said :  "  It  is  au  established  and  universal 
principle  that,  independent  of  express 
municipal  law,  personal  property  of  for- 
eigners dying  testate  or  intestate  has 
locality.  Administration  must  be  granted 
and  distribution  made  in  tlie  country 
where  the  property  is  found;  and  as  to 
creditora,  the  lex  rei  sitai  prevails  against 
tlie  law  of  the  doraicil,  in  regard  to  the 
rule  of  preferences.  In  principle,  I  per- 
ceive no  difference  between  that  case  and 
the  present.  Why  should  not  a  liberal 
comity,  also,  demand  that  the  first  grant 
of  letters  of  administration  should  draw 
to  it  the  distribution,  among  creditors,  of 
the  whole  assets  wherever  situated  ■?  The 
plausible  reason  for  the  distinction  maybe 
that  the  interests  of  commerce  require  a 
discrimination  in  favor  of  the  assignees  of 
bankrupts.  But  in  practice  I  believe  it 
will  be  found  that  commerce  is  equally 
affected  by  the  rule  in  both  cases,  because 
the  rale,  in  either  case,  can  seldom  be  ap- 
plied, except  to  merchants  and  traders. 
And  whether  administration  be  committed 
to  the  executors  or  administrator  of  a 
dead  man,  or  to  the  assignees  of  a  bank- 
rupt, is  not  very  material  to  the  point  be- 
fore us.  Anomalies  are  inconvenient  in 
the  law,  and  should  not  be  allowed  with- 
out strong  reason." 

{(/)  Tlio  case  of  Han-ison  c.  Steny,  5 
Cranch,  289,  was  decided  hj  Marshall,  C. 
J.,  in  1809.  It  is  there  said,  "the  bankrupt 
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We  should  limit  this",  however,  to  cases  in  which  the  assignee 
had  not  previously  obtained  possession.    Our  courts  can  hardly 


law  of  a  foreign  country  is  incapable 
of  operating  a  legal  transfer  of  property 
in  the  United  States."  In  his  opinion  in 
Holmes  v.  Rcrasen  above  cited,  Chancel- 
lor Kent  said,  that  the  decree  of  the  court 
in  that  case,  and  on  this  point  wants  ex- 
planation, "and  we  do  not  know  the 
grounds  of  the  decision.  It  is  never,  how- 
ever, to  be  presumed,  that  any  court  in- 
tends either  to  establish,  or  reject  a  liti- 
gated point  of  law,  of  great  importance, 
merely  by  a  dry  decision,  unaccompanied 
witli  argument  or  illustration."  Yet  of 
this  case  it  may,  with  respect  to  so  great 
a  name  as  Cliancellor  Kent,  be  observed, 
that  this  opinion,  although  unaccompanied 
with  argument,  was  essential  to  the  decis- 
ion of  the  case,  and  can  by  no  means  be 
regarded  as  an  obiter  dictum,  and  that 
ever}'  court  must  bo  presumed  to  intend 
to  establish  every  point  of  law  passed  upon 
essential  to  tlie  decision  of  the  case.  Tlie 
doctrines  of  this  ca^c  have  been  univer- 
sally followed,  so  far  as  we  know,  in  this 
country,  with  the  limitation  set  fortli  in 
the  following  note.  Blake  v.  Williams, 
and  Marshall,  Trustee,  6  Pick.  286.  In 
that  case,  the  question  was,  whether  Mar- 
shall, a  del)tor  of  Williams,  .should  be  held 
as  his  trustee,  and  to  pay  to  the  plaintiff 
tlie  debt  lie  acknowledged  to  be  due  to  the 
principal  defendant.  The  trustee's  an- 
swer disclosed,  that  a  commission  of  bank- 
ruptcy had  issued  against .  Williams  in 
England,  where  he  resided,  and  did  busi- 
ness a.s  a  banker,  on  the  27th  of  October, 
1825, in  consequence  of  an  act  of  bank- 
ruptcy previously  committed  l>y  hira ;  and 
in  pursuance  of  the  commission,  tlie  com- 
missioners of  bankruptcy  proceeded  to 
assign  over  to  the  assignees  all  the  prop- 
erty of  Williams,  including  tlie  debts  due 
liim.  It  appeared  further,  that  tlie  trustee 
had  received  no  formal  notice  of  tlie  as- 
signment by  the  commissioners  in  Eng- 
land, at  the  time  of  his  being  summoned, 
on  the  3d  of  December,  \6i'i,  but  that 
such  notice  was  subsequently  given  —  and 
the  assignees,  by  a  person  autliorized  by 
them  for  tliis  purpose,  had  demanded  of 
him  that  he  should  pay  over  to  them  the 
amount  of  the  dclit  due  from  liim  to  Wil- 
liams. Upon  these  facts,  the  court  said 
they  saw  no  reason  why  the  trustee  should 
not  be  charged.  Pudcr,  C.  J.  :  "Does, 
then,  a  commission  of  bankruptcy  in  Eng- 
land, and  an  assignment  of  the  bankrupt's 
[G02] 


effects  under  it,  so  transfer  a  debt  due  to 
the  bankrupt  from  a  citizen  of  this  State 
to  the  assignees,  that  another  citizen  who 
is  a  creditor  of  the  bankrupt,  cannot  seize 
it  on  a  trustee  process  and  secure  it  to 
himself?  We  think  it  very  clear  that  this 
question  has  not  been  settled  in  the  affirm- 
ative in  this  State  nor  in  any  other  State 
in  this  Union,  nor  in  the  Supreme  Court 
of  the  United  States ;  but  on  the  contrary, 
that  whenever  the  question  has  been 
raised,  it  has  been  determined  in  the  neg- 
ative. With  respect  to  our  own  State, 
the  question  has  not  been  settled  either 
way  directly,  though  there  are  some  cases 
in^which  it  has  incidentally  occurred  ;  but 
from  them  nothing  favorable  to  such  as- 
signments can  be.  inferred."  Ogden  r. 
Saunders,  12  Wheat.  213  ;  Dawes  v. 
Head,  3  Pick.  128;  Dawes  v.  Boylston, 
9  Mass.  337;  Milne  v.  Moreton,  6  Binn. 
353;  Blanchard  t.  RusscU,  13  Mass.  1; 
Harrison  v.  Sterry,  above  cited,  again  re- 
ported. Bee,  244  ;  the  comments  of  Par- 
ker, C.  J.,  on  Goodwin  v.  Jones,  3  Mass. 
514,  in  6  Pick.  305;  Ward  v.  Morris,  4 
Har.  &  McHenry,  330 ;  Holmes  v.  Eem- 
scn,  20  Johns.  229 ;  Piatt,  J.,  reversing 
the  decision  of  Kent,  Ch.,  in  Holmes  r. 
Remsen,  4  Johns.  Ch.  460 ;  Wallace  v. 
Patterson,  2  Har.  &  Mellen.  463 ;  Ex 
pane  Pranks,  I  Cooke's  Bankrupt  Laws, 
336  ;  Burk  v.  il'Clain,  1  Har.  &  McHen. 
236 ;  Mawdesley  f.  Parke,  in  tlie  court  of 
Rhode  Island,  cited  in  Sill  o.  Worswiek, 

1  H.  Bl.  680;  Topham  v.  Chapman,! 
So.  Car.  Rep.  285 ;  Jones  r.  Blanchard, 
cited  in  the  last  case ;  Taylor  v.  Geary, 
Kirby,  313  ;  Kx  jnrte  Blakcs,  1  Cox,  398  ; 
a  case  in  Virginia,  cited  in  Waring  v. 
Knight,  1  Cooke's  B.  L.  307  ;  Richards  v. 
Hud.son,  (in  Virginia,)  cited  4  T.  li.  187  ; 
Ward  r.  MoiTisr4  Har.  &  McHen.  330, 
in  the  notes.  See  also,  the  intimations  of 
the  courts  in  tlie  early  American  cases ; 
Van  Raugli  u.  Van  Ai-sdaln,  3  Caines, 
154;  Bird  r.  Pierpont,  1  Johns.  118; 
Proctor  I'.  Moore,  1  Mass.  198;  Baker  i-. 
Wheaton,  5  id.  509  ;  Watson  v.  Bourne, 
10  id.  337  ;  Ingrahamu.  Gever,  13  id.  146; 
AValkeri'.  Hill,  17  id.  383;"  the  comments 
of  Parker,  C.  .!.,  on  these  cases,  in  Blake 
V.  Williams,  above  cited  ;  Smith  v.  Smith, 

2  Jolins.  235  ;  Bird  v.  Caritat,  id.  342 ; 
Abraham  r.  Plestoro,  3  Wend.  538 ;  John- 
son r.  Hunt,  23  id.  90  ;  Lord  v.  Brig 
Watchman,  "Ware,  232 ;  Borden  v.  Sum- 
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deny  that  the  foreign  assignee  has  acquired  an  inchoate  title, 
and  a  right  to  perfect  his  title  by  possession  as  soon  as  he  can. 
And  if  he  thus  perfects  his  title,  having,  to  use  the  language  of 
the  civil  law,  not  only  the  jus  ad  rem  but  the  jus  in  re,  the  prop- 
erty should  be  held  to  be  his  by  legal  title  as  complete  and 
consummate  as  sale  with  delivery  could  give.  (A) 

Real  property  has  a  lex  loci,  a  positive  locality,  and  must  be 
governed  in  all  matters  relative  to  its  transfer  by  the  laws  of 
that  locality.  This  must  be  admitted  in  England  as  well  as 
here ;  and  would  be  so  the  more  readily,  because  it  is  so  sel- 
dom—  more  seldom  there  than  here — treated  as  merchan- 
dise, (i)     But  if  an  American,  owning  land  in  Ne\f  York,  and 


ner,  4  Pick.  265 ;  Saunders  v.  Williams, 

5  N.  H.  213;  Mitcliell  v.  M'Millan,  3 
Martin,  (La.)  676;  Oliyier  y.  Townos,  14 
id.  93 ;  Norris  v.  Mumford,  4  id.  20;  Fall 
Eiver  Iron  Works  v.  Croade,  15  Pick.  11 ; 
Fox  V.  Adams,  5  Greenl.  245.  Chancel- 
lor Kent,  in  his  Commentaries,  admits  that 
his  opinion  in  Holmes  v.  Eemson,  cannot, 
now  be  held  to  be  the  law  in  America.  2 
Kent,  408,  in  the  note  ;  Merrick's  Estate, 
2  Ashmcad,  485  ;  Lowry  v.  Hall,  2  Watts 

6  S.  129  ;  Mullikin  v.  Aughinbangh,  1 
Penn.  117  ;  Goodall  v.  Marshall,  11  N.  H. 
88 ;  McNeil  v.  Colquhoon,  2  Hayw.  24  ; 
Robinson  v.  Crowder,  4  McCord,  519  ; 
the  recent  and  instmctive  cases,  May  v. 
Breed,  7  Cnsh.  15;  Towne  v.  Smith,  1 
Wood  &  M.  115  ;  Sanderson  v.  Bradford, 
10  N.  H.  260-264. 

(h)  This  limitation  is  laid  down  in  many 
of  the  cases  in  the  preceding  note,  ex- 
pressly or  by  implication,  as  in  Blake  v. 
Williams,  6  Pick.  286.  See  Towne  v. 
Smith,  1  Wood  &  M.  115,  136  ;  The 
Watchman,  Ware,  232  ;  Merrick%  E.st.ate, 
2  Ashm.  485.  In  May  v.  Breed,  7  Cush. 
15,  the  facts  of  which  have  been  stated, 
ante.  Shaw,  G.  J.,  said:  "We  have  been 
strongly  pressed  by  the  argument  that,  in- 
asmuch as  assignees  of  an  English  bank- 
rnpt  cannot  sue  for  and  recover  debts  dile 
the  bankrupt,  therefore  the  bankrupt  law 
has  no  extraterritorial  operation,  and  can- 
not give  effect  to  a  certificate  of  discharge, 
when  set  up  here  in  bar  by  an  English 
bankrupt.  But  we  cannot  perceive  the 
force  of  this  reasoning.  '  The  two  things 
are  not  iiTeconcilable ;  they  stand  on  dif- 
ferent grounds  and  depend  on  different 
and  distinct  principles.  Though  the  point 
has  long  been  doubted,  we  consider  it  now 


settled  by  a  preponderance  of  authority, 
that  when  a  'debt  due  by  an  American 
merchant  to  an  English"  banknipt  is  at- 
tached by  an  American  creditor  of  the 
English  bankrupt,  by  a  tnistee  process  or 
process  of  foreign  attachment,  the  assignee 
of  the  English  banknipt  cannot  come  in 
and  intei-pose  such  assignment  to  defeat 
such  attachment,  and  claim  the  assets  as 
by  a  prior  title.  But  this  is  the  extent  to 
which  the  authorities  go.  It  by  no  means 
follows  that  the  English  law  has  no  effect 
here.  On  the  contrary,  wo  think  it  would 
enable  the  assignees  to  take  possession  of 
and  appropriate  to  the  use  of  the  creditors 
personal  property  not  attached  or  other- 
wise subject  to  any  lien  under  our  laws, 
and  also  to  collect  and  receive  all  moneys 
due  the  bankrupt  and  give  a  good  dis- 
chai-ge  therefor,  and;  sue  for  and  recover 
them  either  in  their  own  name  or  in  the 
name  of  the  bankrupt,  if  not  attached  or 
held  by  any  process  or  lien  by  any  other 
creditor." 

■  (i)  Story  on  Conflict  of  Laws,  ^  20, 
364,  414;'  M'Cormick  v.  Sullivant,  10 
Wheat.  202;  Ingraham  v.  Geyer,  13 
Mass.  147  ;  Rogers  v.  Allen,  3  Ohio,  488 ; 
Osborn  v.  Adams,  18  Pick.  245.  Sir 
Wiiliam  Grant,  in  Curtis  v.  Hutton,  14 
Ves.  537,  541,  said:  "The  validity  of 
every  disposition  of  real  estate  must  de- 
pend upon  the  law  of  the  country  where 
that  estate  is-  situated."  In  Oakey  v. 
Bennett,  11  How.  U.  S.  33-15,  Mr.  Jus- 
tice McLean,  delivering  the  opinion  of  the 
court,  said :  "  But  it  is  an  admitted  prin- 
ciple in  all  countries,  where  the  common 
law  prevails,  whatever  views  may  be  enter- 
tained in  regard  to  personal  property,  that 
real  estate  can  be  conveyed  only  under  the 
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residing  and  trading  in  London,  became  bankrupt  there, — 
while  his  New  York  land  certainly  would  not  pass  to  his  Eng- 
lish assignee  by  his  bankruptcy,  it  would  to  an  American  in 
trust  for  his  assignee,  for  the  benefit  of  his  creditors,  by  his  deed 
reo-ularly  and  in  good  faith  executed,  delivered,  and  recorded, 
before  any  attachment  or  other  process  in  this  country,  {j) 


SECTION    IV. 

OP   THE   TRIBUNAL   AND   JURISDICTION. 

In  England,  since  the  beginning  of  the  reign  of  William 
IV.,  there  have  been  judges  and  commissioners  in  bank- 
ruptcy, constituting  a  regular  court,  with  all  the  usual  powers 
and  incidents.  Each  judge  and  commissioner  may  sit  alone 
to  hear  applications  and  issue  the  proper  processes ;  and  for 
that  purpose  may  decide  the  questions  which  may  come  before 
him.  And  upon  questions  of  fact  may  order  a  jury.  Questions 
of  law  go  by  appeal  to  the  Lord  Chancellor,  and  finally  to  the 
House  of  Lords,  (k) 

In  this  country,  the  bankrupt  law  gave  jurisdiction  in  these 
cases  to  the  district  judges  of  the  United  States.  (/)     But  cora- 

tcrritorial  law.  .  .      The  same  rule  pre-  commissions,  and  regulating  proceedings 

vails   generally  in   the   civil   law.     This  under  them,  all  his  power  is  nevertheless 

doctrine  has  been  uniformly  recognized  by  derived  from  the  statutes  ;  lie  has  none  as 

the  courts  of  the  United   States,  and  by  a  chancery  court,  or  by  virtue  of  bis  office 

the  courts  of  the  respective  States.     The  as  chancellor,  and  that  the  two  jurisdic- 

form   of   conveyance    adopted    by    each  tions  are  entirely  separate   and  distinct; 

State   for  the   transfer  of  real  property  that   the   extraordinary   authority   which 

must  be  observed.     Tliis  is   a  regulation  has   bee*  sometimes   exercised,   was    so 

whicli    belongs    to   the   local   sovereign-  exercised,   not    by   virtue     of    chancery 

ty."  ])Ower,  but  as  conien'ed  by  implication  of 

(J)  See  the  cases  died  in  the  preceding  the  statute.     See  on  this  suliject,  Kr  parte 

notes.  Lund,  6  Ves.   781  ;  Phillips   v.  Shaw,  8 

[k]  There  would  seem  at  one  time  to  id.  250;  Bewdney,  rx  partp,   15  id.  496; 

have  1)een  a  question,  under  what  author-  Er  pniie  Cawkwell,  19  id.  2o.'5 ;  Anony- 

ity  the  Lord  Chancellor  exercised  a  power  mous,   14  id.  449;  Ex  parte  Tliorapson, 

in  cases  of  bankruptcy;  whether  under  the  1    Gly.   &  Jam.  308;    Ford  v.  Wchh,  3 

general  duties  of  his  office,  as  tlic  bead  of  Brod.  &  Bing.  243  ;  F,.r  parte  Glandfield, 

a  court  of  equity,  or  by  virtue   of  special  1   Gly.  &  Jam.  387  ;  AV  juirl:'  Smith,  19 

authority  conferred  upon  him  by  statutes  Ves.  474  ;  Wilkinson  ?■.   Diggcl,   1  B.  & 

of  bankruptcy.     An  examination  of  the  C.  160;  E.r  ^jarte  Dufrcnc,  1  Rose,  Rep. 

authorities  on  this  subject  tends  to  show  333  ;  Eden  on  B .  Law,  449,  in  Law  Lib. 

clearly  that  his   power   comes  from   the  Vol.  34. 

latter  ;   and   that   although  he  exercises  (/)   The  jurisdiction   conferred   by  the 

great  discretionary  powers  in  superseding  National  Law  of  Bankruptcy  on  the  dis- 
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missioners  were  appointed  in  every  part  of  each  district,  who 
could  receive  applications,  and  take  proof,  and  send  it  to  the 
district  judge.  In  that  court  the  assignee  was  admitted  and 
authorized,  and  all  trials  took  place  there,  and  a  jury  was  sum- 
moned whenever  the  district  judge  thought  proper  to  require 
one. 

The  State  insolvent  laws  differ  in  these  particulars  consider- 
ably. Generally,  however,  judges  of  probate,  masters  in  chan- 
cery, or  commissioners  of  insolvency,  sit  in  fact  as  a  court,  and 
issue  process,  and  hold  meetings,  and  try  and  decide  questions, 
with  power  to  send  the  questions  of  fact  to  a  jury  if  necessary, 
and  with  an  appeal  in  matters  of  law  to  the  Supreme  Court  of 
law  or  equity,  (m) 

Of  the  proceedings  we  shall  speak  in  other  sections.  But  it 
may  be  remarked  here,  that  the  statutes  generally  provide  for  a 
convenient  resort  to  the  court,  and  for  proceedings  of  sufficient 
rapidity,  without  unsafe  haste.  And  that  the  community  are 
satisfied  with  the  character  and  results  of  these  proceedings 
very  generally,  may  be  inferred  from  the  infrequency  of  ap- 
peals. 

SECTION    V. 

WHO   MAY   BE    BANKRUPTS    OR    INSOLVENTS. 
f 

"We  have  seen  that  in  England,  until  very  recently,  and  under 

trict  judges  was  greater  than  that  exer-  Lord  Chancellor,  sitting  in  Bankruptcy, 

eised   by   the   Lord  Chaneellor.     In  Ex  was  authorized   to    exorcise.      In   short, 

parte  Foster,  2  Story,   131,  Star)/,  J.,  al-  whatever  he  might  properly  do,  sitting  in 

ludcd  to  the  matter  of  jurisdiction  as  fol-  Bankruptcy,  or   sitting  in   the   Court   of 

lows  :  "And  here  I  lay  it  down  as  a  gen-  Chancery,  under  his  general  equity  jurisdic- 

eral  principle,  that  the   district   court  is  tion,  the  courts  of  the  United  States  are,  by 

possessed  of  the  full  jurisdiction  of  a  court  the  Act  of  1841, competent  to  do."  Scv,  on 

of  equity  over  the  whole  subject-matters  the  point  of  the  jurisdiction  of  the  district 

which  may  arise  in  bankruptcy,  and  is  courts,  the  learned  opinion  of  Hopkinson, 

authorized  by  summary  proceedings    to  J.,  in  the  Eastern  District  of  Pennsylvania 

administer  all  the  relief  which  a  court  of  in  the  case  of  Eobert  Morris,  reported  1 

equity   could   administer,  under  the  like  Law  Reporter,  354. 

ch-cumstances,  upon   a  regular  bill,  and         (m)  In  1856,, the  Legislature  of  Massa^ 

regular   proceedings,   instituted   by  com-  chusetts  provided  by  statute  for  judges  of 

pctent  parties.     In  this  respect  the  act  of  insolvency,  each  of  whom  should  have  his 

Congress,  for  wife  purposes,  has  conferred  registrar,  and  hold  a  regular  court  at  stated 

a  more  wide  and  liberal  jurisdiction  upon  periods.     It  may,  however,  be  presumed 

the  courts  of  the  United ,  States  than  the  that  the  practice  will  not  vary  essentially 

51*  [ 605  j 
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our  last  National  Bankrupt  Law,  all  jiersons  owing  debts  could 
bQcome  insolvents ;  (n)  or  by  their  own  action,  have  the  benefit  of 


from  what  it  has  been  under  the  commis- 
sioners of  insolvency. 

(n)  It  has  been  already  said,  and  will 
be  seen  from  the  following  section  of  the 
late  United  States  Bankrupt  Act,  that  the 
old  distinction  between  bankruptcy  and 
insolvency  was  so  far  maintained  therein 
that  traders  could  be  compelled,  and  other 
debtors  could  apply,  to  go  into  insolvency, 
and  it  would  seera,'from  the  reasons  which 
have  heretofore  governed  legislators  in 
reference  to  this  distinction,  that  it  may 
be  expected  to  be  found  recognized  in  any 
future  national  bankrupt  act.  The  first 
section  of  the  late  act  provided  as  follows : 
"All  persons  whatsoever,  residing  in  any 
State,  District,  or  Territory  of  the  United 
States,  owing  debts  which  shall  not  have 
been  created  in  consequence  of  a  defalca- 
tion as  a  public  officer,  or  as  executor,  ad- 
ministrator, guardian,  or  trustee,  or  while 
acting  in  any  other  fiduciary  capacity, 
.who  sliall,  by  petition,  setting  forth  to  the 
best  of  his  knowledge  and  belief,  a  list  of 
his  or  their  creditors,  their  respective  places 
of  residence,  and  the  amount  due  to  each, 
together  witli  an  accurate  inventoiy  of  his 
or  their  property,  rights,  and  credits,  of 
every  name,  kind,  and  description,  and 
the  location  and  situation  of  each  and 
every  jiarcel  and  portion  thereof,  verified 
by  oath,  or  if  conscientiously  scrupulous 
of  taking  an  oath,  by  solemn  affirmation, 
apply  to  the  proper  court,  as  liereinafter 
mentioned,  for  the  benefit  of  tliis  act,  and 
therein  declare  themselves  to  bo  unaljle  to 
meet  their  debts  and  engagements,  shall 
be  deemed  bankrupts  within  the  purview 
of  this  act,  and  may  be  so  declared  accord- 
ingly by  a  decree  of  such  court ;  all  per- 
sons being  merchants,  or  using  the  trade 
of  merchandise,  all  retailers  of  merehan- 
dis3,  and  all  bankers,  factors,  brokers, 
underwriters,  or  marine  insurers,  owing 
debts  to  the  amount  of  not  less  than  two 
thousand  dollars,  shall  be  liable  to  become 
bankrupts  within  the  true  intent  and  mean- 
ing of  tills  act,  and  may,  upon  the  petition 
of  one  or  more  of  th(nr  creditors,  to  whom 
they  owe  debts  amounting,  in  the  whole, 
to  not  less  than  five  hundred  dollars,  to 
the  appropriate  court,  be  so  declared  ac- 
cordingly, in  the  following  cases,  namely  : 
whenever  such  person,  being  a  merchant, 
or  actually  using  the  trade  of  merchandise, 
or  being  a  retailer  of  merchandise,  or  being 
a  banker,  factor,  broker,  underwriter,  or 
[606] 


ma;rine  insurer,  shall  depart  from  the  State, 
district,  or  territory,  of  which  he  is  an 
inhabitant,  with  intent  to  defraud  his  cred- 
itors, or  shall  conceal  himself  to  avoid 
being  arrested,  or  shall  willingly  or  fraud- 
ulently procure  himself  to  be  arrested,  or 
his  goods  and  chattels,  lands  or  tenements, 
to  be  attached,  distrained,  or  sequestrated, 
or  taken  in  execution,  or  shall  remove  his 
goods,  chattels,  and  effects,  or  conceal 
them  to  prevent  their  being  levied  upon, 
or  taken  in  execution,  or  by  any  otlier 
process,  or  make  any  fraudulent  convey- 
ance, assignment,  sale,  gift,  or  other  trans- 
fer of  his  lands,  tenements,  goods  or  chat- 
tels, credits,  or  evidence  of  debt."  Upon 
this  section  of  the  statute  it  was  clear  that 
debtors  of  two  classes  were  debarred  from 
the  privileges  of  the  act  —  those  owing  the 
United  States  for  default  in  office,  and 
those  owing  debts  in  any  fiduciary  capac- 
ity. It  was  further  clear  that  no  person 
owing  debts  of  either  of  these  classes,  and 
no  other,  could  be  declared  a  bankrupt. 
But  a  question  arose,  whether  a  person 
owing  such  a  debt  as  those  above  men- 
tioned, and  also  being  a  debtor  in  his 
ordinary  business  capacity,  was  debaiTcd 
the  privileges  of  this  act,  from  the  fact  of 
the  existence  of  such  fiduciary  debt.  The 
question  was  differently  decided  in  differ- 
ent courts ;  but  wo  are  convinced,  on  the 
reason  of  the  case,  that  the  existence  of 
such  debts  ought  not  to  be  a  bar  as  to  the 
others,  though  with  great  deference  to  the 
high  authority  which  has  adopted  the  con- 
trary view.  In  the  matter  of  John  Hardi- 
son,  5  Law  Reporter,  255,  in  the  Circuit 
Court  of  the  United  States,  Eastern  Dis- 
trict of  Virginia,  Mr.  Justice  Daniel,  re- 
gretting that  there  was  no  English  author- 
ity to  aid  in  the  solution  of  the  question, 
held,  that  a  party  cannot  be  decreed  a 
bankrupt  while  owing  any  debt  created  in 
consequence  of  defalcation  as  a  public 
officer,  or  whilst  acting  in  any  fiduciary 
capacity,  although  he  may  owe  other  debts 
not  of  such  character.  A  similar  doctrine 
was  maintained  in  the  District  Court  of 
the  Western  District  of  Virginia,  by  Mr. 
Justice  Pennybacker.  In  the  matter  of 
Cease,  5  Law  E.  408.  On  the  other  hand, 
in  the  District  Court  of  Connecticut,  Jud- 
son,  J.,  held,  that  the  existence  of  fiduciary 
debts  would  not  prevent  a  claim  as  to  other 
debts.  In  the  matter  of  Young,  5  Law  R. 
128.     So  in  tho  Circiut  Court.,  at  Cinciu- 
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the  law.  But  that  none  could  be  made  bankntpts,  against  their 
will  and  at  the  suit  of  others,  who  were  not  traders,  or  quasi 
traders.  There  have  been  many  nice  questions  and  much  con- 
flict, as  to  who  were  traders  in  this  sense,  (o)     But  no  such 


nati,  In  the  matter  of  Lord,  5  Law  R. 
258.  The  same  doctrine  was  maintamcd 
in  the  Southern  District  of  New  York, 
In  the  matter  of  Brown,  5  Law  R.  258. 
And  by  Stm'y,  J.,  in  the  Circuit  Court  for 
the  first  circuit.  In  the  matter  of  Tebbets, 
5  Law  R.  259.  Chapman  v.  Forsyth,  2 
How.  202 ;  Hayman  v.  Pond,  7  Mete. 
328  ;  Morse  v.  Lowell,  id.  152.  And  see 
Gilbert  v.  Hebard,  8  id.  129.  The  effect 
of  the  discharge  in  banliruptcy  upon  such 
debts,  will  be  considered  under  the  subject 
of  Discharge,  infra.  In  addition  to  the 
excepted  cases  in  the  statute,  it  appears 
tliat  the  court  will  exercise  the  power  of 
dismissal  of  a  petition  to  be  decreed  a 
bankrupt,  when,  in  their  opinion,  the  ends 
of  justice  require  it ;  for  in  the  matter  of 
Cotton,  6  Law  R.  546,  it  was  hdd,  that 
where  a  petitioner  for  a  decree  in  bank- 
ruptcy set  forth  in  his  schedule  only  two 
■debts,  one  of  which  was  a  judgment  re- 
covered against  him  on  a  bastardy  pi-ocess, 
and  the  other  was  a  judgment  in  favor  of 
the  father  for  the  seduction  of  his  daughter, 
the  petition  should  he  dismissed.  It  could 
hardly  be  successfully  contended  that  those 
were  debts  contracted  in  a  fiduciary  capac- 
ity. 

(o)  This  conflict  has  been  much  greater 
in  England  than  in  this  country,  and  the 
decided  cases  are  more  numerous.  We 
give  the  enumeration  which  occm-s  in  the 
latest  English  statute  on  the  subject,  and 
leading  cases  upon  the  various  classes. 
Section  65  of  the  statute  12  &  13  Vict.,  on 
this  subject,  provides :  §  65.  "  That  all 
alum-makers,  apothecaries,  auctioneers, 
bankers,  — ^arporie  Wilson,  1  Atk.  218; 
Ex  parte  Wyndham,- 1  M.  D.  &  D.  146  ; 
Ex  parte  Halt,  3  Deac.  405  ;  Ex  parte 
Brundrett,  2  id.  219;  Ex  parte  Brown,  2 
M.  D.  &  D.  758.  Bleachers,  brokers, — 
Eott  V.  Turner,  6  Bing.  702  ;  Highmore 
V.  Molloy,  1  Atk.  206 ;  Rawlinson  v. 
Pearson,  5  B.  &  Aid.  124;  Ex  parte  Ste- 
vens, 4  Madd.  256 ;  Ex  parte  Phipps,  2 
Dcac.  487  ;  Ex  parte  Harvey,  1  id.  570,  2 
M.  &  Ayr.  593  ;  Hankev  v.  Jones,  Cowp.' 
745  ;  Ex  parte  Gem,  2  "M.  D.  &  D.  99 ; 
Eb:  parte  Moore;  2  Deac.  287.  Brick- 
makers,  —  Wells  V.  Parker,  1  T.  R.  34 ; 
Sutton  V.  Weele3^,  7  East,  442  ;  Ex  parte 


Harrison,  1  Bro.  C.  C.  173.  Builders, — 
Ex  parte  Neirinclcx,  2  M.  &  Ayr.  384 ; 
Ex  parte  Edwards,  1  M.  D.  &  D.  3  ;  Ex 
parte  Stewart,  18  L.  J.  Bankr.  14  ;  Stew- 
art V.  Sloper,  3  Ex.  700.  Calendercrs, 
carpenters,  —  Cooke,  B.  L.  49  ;  Cliapman 
V.  Lampbire,  3  Mod.  155;  Kirney  v. 
Smith,  1  Ld.  R.iym.  741.  Carriers,  cattle 
or  sheep  salesmen,  —  Ex  parte  Newall,  3 
Deac.  333.  Coach  propriclore,  —  Ex  parte 
Walker,  2  M.  &  Ayr.  267  ;  Martin  v. 
Nightingale,  11  Moore,  305.  Cow-keepers, 

—  Carter  v.  Dean,  1  Swanst.  64;  Ex 
parte  Deering,  1  De  Gex,  398.  Dyers, 
fuUei-s,  keepers  of  inns,  —  Patnian  r. 
Vaughan,  1  T.  R.  572 ;  Smith  v.  Scott, 
9  Bing.  14  ;  Ex  parte  Birch,  2  M.  D.  & 
D.  659.  See  also,  Ex  parte  Willes,  2 
Deac.  1  ;  Ex  parte  Bowers,  id.  99  ;  Gib- 
son V.  King,  10  M.  &  W.  667  ;  King  v. 
Simmonds,  12  Jur.  903  ;  Ex  parte  Daniell, 
7  id.  334.  Taverns,  hotels,  or  coffee- 
houses, limebumcrs,  livery-stable  keepers, 

—  Ex  parte  Lewis,  2  Dea.  318  ;  Cannan 
V.  Deriew,  10  Bing.  292.  Market-garden- 
ers,—  Ex  parte  Hammond,  1  De  G.  93  ; 
also.  Carter  v.  Dean,  1  Swanst.  C4.  Mil- 
lers, pack™,  printers,  shipowners,  —  Ex 
parte  Bowes,  4  Ves.  162  ;  Ex  parte  Wis- 
woukl,  Mont.  263.  Shipwrights,  victpal- 
Icrs,  warehousemen,  wharfingers,  persons 
using  the  trade  or  profession  of  scrivener, 
receiving  other  men's  moneys  or  estates 
into  their  trust  or  custody, — Adams  v. 
Malkin,  3  Camp.  538  ;  Lett  v.  Melville,  3 
Man.  &  G.  52  ;  Hamson  v.  Hamson,  1 
Esp.  555 ;  Re  Lewis,  2  Rose,  59  ;  Hurd 
V.  Brydges,  Holt,  N.  P.  654 ;  Inre  Warren, 
2  Sch.  &  Lef.  414;  Hutchinson  v.  Gas- 
coigne,  Holt,  N.  P.  507 ;  Ex  parte  Bath, 
Mont.  82  ;  Ex  parte  Gem,  2  M.  D.  &  D. 
99.  Persons  insuring  ships  or  their  freight, 
or  other  matters  against  perils  of  the  sea, 
and  all  persons  using  the  trade  of  mer- 
chandise by  way  of  bargaining,  exchange, 
bartering,  commission,  consignment,  or 
otherwise,  in  gross  or  by  retail,  and  all 
persons  who,  either  for  themselves,  or  as 
agents  or  factors  for  others,  seek  tlieir 
living  by  buving  and  selling,  —  Ex  parte 
Herbert",  2  Rose,  248  ;  Hale  v.  Small,  2 
Bro.  &  B.  25  ;  Parker  v.  Wells,  Cooke, 
56 ;  Summersett  i-.  Jarvis,  3  Bro.  c&  B.  2 ; 
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distinction  exists  in  our  State  insolvent  laws ;  and  even  in 
England  it  has  lost  somewhat  of  its  importance.  We  say, 
however,  generally,  that  here  all  persons  may  be  insolvents ; 
and  where  the  State  statutes  permit  process  in  invilum,  it 
permits  it  against  all  classes  or  kinds  of  debtors. 

There  must,  of  course,  be  sonie  exceptions  to  this  rule.  One 
wholly  and  always  a  lunatic  cannot  become  an  insolvent,  either 
on  his  own  application,  or  that  of  a  creditor.  But  if  one  who 
incurs  debts,  and  is  unable  to  pay  them,  becomes  a  lunatic, 
process  may  now  issue,  and  the  usual  proceedings  be  had  for 
the  benefit  of  the  creditors,  (p) 


Bolton  V.  So^Yel•by,ll  East,  274  ;  Patten  v. 
Browne,  7  Taunt.  409  ;  Ex  parte  SalkeUl, 
3  M.  D.  &  U.  125;  Ex  paiie  Atkinson, 
1  M.  D.  &  D.  300  ;  Dally  v.  Smith,  4  Burr. 
2148  ;  Hcanny  i'.  Birch,  3  Camp.  233  ; 
Port  r.  Turton,  2  Wils.  169  ;  Paul  v. 
Uowling,  3  C.  &  P.  500 ;  Ex  parte  Bur- 
gess, 2  (J.  &  J.  183  ;  Hcanc  k.  Rogers,  9 
B.  &  C.  577;  Ex  /Jarte  Bowers,  2  Deac. 
99 ;  E.r  parte  Wiswould,  Mont.  263  ;  Pat- 
man  !'.  Vaughan,  1  T.  R.  572  ;  E.r  parte 
Cromwell,  1  M.  D.  &  D.  158  ;  Ex  parte 
Blackmore,  6  Ves.  3  ;  Hankey  v.  Jones, 
Cowp.  748  ;  Bolton  v.  Sowerby,  11  East, 
274 ;  Gale  v.  Half  knight,  3  Stark.  56  ; 
Ex  parte  Lavender,  4  D.  &  Ch.  487 ; 
Valentine  v.  Vaughan,' Pea.  76;  Newton 
r.  Trigu-,  Salk.  109  ;  Mayo  i\  Archer,  1 
Stra.  513;  Stewart  v.  Ball,  2  X.  R.  78; 
Cobb  c.  Synionds,  5  B.  &  Al.  516  ;  Sann- 
dersou  v.  Rowles,  4  Bun\  2066  ;  Ex  parte 
Mevmot,  1  Atk.  196  ;  Millikin  v.  Brandon, 
1  C.  &  P.  380  ;  Colt  V.  Nettervill,  2  P. 
Wms.  308.  Or  by  buying  and  letting  for 
liire,  or  by  the  workmanship  of  goods  or 
commodities, shall  be  deemed  trader.^^  liable 
to  become  bankrupt ;  provided,  that  no 
farmer,  grazier,  common  laliorer,  or  work- 
man for  hire,  receiver-general  of  the  taxes, 
or  meml)cr  of  or  subscriber  to  any  incor- 
porated commercial  or  trading  company 
established  by  charter. or  act  of  ])arliament, 
shall  be  deemed,  as  such  a  trader,  liable 
to  become  bankrupt."  The  meaning  of 
the  word  trader  was  well  set  forth  by  Mr. 
Justice  Thompson,  in  the  Circuit  Court  of 
the  United  States.  Wakcmen  v.  Hoyt,  5 
Law  ];.  310.  The  doctrine  of  the  court 
was,  that  any  person  engaged  in  business 
requiring  the  purchase  of  articles  to  be  sold 
again,  either  in  the  same  or  in  an  improved 
shape,  must  be  regarded  as  using  the  trade 
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of  merchandise,  within  the  intent  of  the 
bankrupt  law.  The  learned  opinion  of 
Conkllinj,  J.,  In  the  matter  of  Eeles,  5  Law 
R.  273,  where  he  held  that  a  distiller  who 
bought  grain  and  converted  it  into  alcohol 
and  sold  the  alcohol,  was  a  trader. 

(p)  It  seems  to  be  well  settled  that  a 
lunatic,  while  in  an  insane  condition,  can- 
not bind  himself  by  contract,  unless  the 
contract  be  for  necessaries.  Gore  v.  Gib- 
son, 13  M.  &  W.  627  ;  Neill  v.  Morlev,  9 
Ves.  478  ;  McCrillis  v.  Bartlett,  8  N.'  H. 
569 ;  Richardson  r.  Strong,  13  Ired.  106  ; 
Baxter  r.  Earl  of  Portsmouth,  5  B.  &  C. 
170,  and  the  cases  cited  in  them  ;  or  where 
a  contract  is  made  with  him,  under  such 
circumstances  that  the  other  party  did  not 
know  his  Innacy,  and  took  no  advantage, 
and  the  contract  is  so  far  executed  as  to 
rendei'  it  impossible  to  restore  the  parties 
to  their  original  condition.  Molton  v. 
Camroux,  4  Exch.  17.  And  see  Jackson 
V.  King,  4  Cow.  207  ;  Hall  v.  Wan-en,  9 
Ves.  605  ;  Pitt  v.  Smith,  3  Campb.  33 ; 
Stock  on  Lunacy,  p.  38  ;  Browning  v. 
Rcanc,  2  Ph.  69  j  Ex  parte  Clarke,  2 
Russ.  575;  Turner  v.  Meyers,  1  Hagg. 
Consist.  414;  Capper  v.  Dando,  2  Ad.  & 
Ell.  458  ;  Sander  i:  Sander,  2  Coll.  276  ; 
Countess  of  Portsmouth  !•.  Earl  of  Ports- 
mouth, 1  Hagg.  Eccl.  355 ;  Weaver  v. 
Ward,  Hob.  134  ;  Stephens  v.  De Medina, 
4  Q.  B.  (Ad.  &  Ell.  N.  S.)  422  ;  Biffin  t). 
Yorke,  6  Scott,  N.  R.  233;  Woods  v. 
Reed,  2  M.  &  W.  784  ;  Groom  c.  Thomas, 
2  Hagg.  Eccl.  436.  We  arc  aware  of  no 
ease  in  which  it  has  been  sought  to  charge 
a  lunatic  in  bankraptey  for  such  debts. 
In  Layton,  ex  parte,  6  Ves.  434,  Lord 
Eldon  s;iid,  making  no  distinction  in  the 
cases,  that  where  one  piutner  is  a  lunatic, 
there  cannot  be  a  joint  commission  against 
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As  all  the  acts  of  an  infant,  in  the  way  of  trading,  are  void- 
able by  him,  it  follows  that  a  decree  declaring  him  to  be  a 
bankrupt,  would  be  void,  (q) 

If  a  married  woman  act,  lawfully,  as  sole,  incur  debts,  give 
notes,  or  carry  on  trade  in  a  way  or  on  grounds  to  relieve  the 
husband  from  liability,  there  seems  no  reason,  and  no  rule  of 
law,  which  would  prevent  her  from  being  proceeded  against, 
or  from  proceeding,  as  an  insolvent,  (r) 


the  others,  but  separate  commissions  must 
be  issued.  In  this  case,  however,  it  does 
not  appear  that  the  debts  were  contracted 
by  the  lunatic  partner  while  compos  mentis. 
It  cannot,  therefore,  be  considered  an 
authority  against  the  doctrine  of  the  text. 
And  in  Anonymous,  13  Ves.  590,  the 
same  Lord  Chancellor  held,  that  when 
the  bankrupt  had  become  lunatic,  and  no 
affidavit  yet  provided  in  support  of  the 
petition,  a  commission  of  lunacy  will  not 
protect  the  lunatic  against  an  action  ;  and 
a  commission  of  bankruptcy  is  a  species 
of  action  against  which  the  lunacy  cannot 
be  a  defence.  Bamesley  v.  Powell,  Ambl. 
102. 

(q)  Barwis,<?j:  parte,  6  Ves.  601 ;  Bar- 
row, ex  parte,  3  id.  554 ;  Henderson,  ex 
parte,  4  id.  163 ;  Ex  parte  Adam,  1  V.  & 
B.  494  ;  Stevens  v.  Jackson,  4  Campb. 
164,  S.  C.  6  Taunt.  106  ;  Exparte  Moule, 
14  Ves.  603;  O'Brien  v.  Currie,  3  C.  & 
P.  2S3 ;  Belton  v.  Hodges,  9  Bing.  365 ; 
Thornton  v.  lUingworth,  2  B.  &  C.  826  ; 
Mason  v.'  Denison,  1 5  Wend.  64 ;  Ex  parte 
Sydebotham,  1  Atk.  146.  "No  man  can 
be  a  bankrupt  for  debts  which  he  is  not 
obliged  to  pay."  Per  Ld.  Holt,  Rex  v. 
Cole,l  Ld.  Raym.  443.  Nevertheless,  when 
he  had  held  himself  out  as  an  adult,  and 
traded  as  such,  it  has  been  held  that  he 
might  be  decreed  a  banknipt.  Ex  parte 
Watson,  16  Ves.  265  ;  Ex  parte  Bates,  2 
M.  D.  &  D.  337.  Whether  an  infant  may 
be  declared  an  insolvent  on  his  own  pe- 
tition, was  doubted,  In  the  matter  of  Cot^ 
ton,  6  L.  R.  546. '  Yet  we  see  not  why  he 
may  not  adopt  that  method  of  ratifying 
his  obligation  as  well  as  any  other.  The 
opinion  of  the  court  is  stated  absoIutely,and 
without  reasons  given.  It  may  be  tliat 
it  went  on  the  ground  of  the  invalidity  of  in- 


fants' contracts,  or  the  duty  of  the  court  to 
pronounce  them  void  or  binding,  according 
as  they  were  for  his  benefit.  But  at  this 
day  it  is  clear  that  no  debts  of  an  infant 
are  void,  but  simply  voidable  at  his  elec- 
tion. See  qptes  and  authorities  on  this 
subject  in  the  chapter  on  Infants,  and 
especially  the  discrimintiting  remarks  of 
Bell,  J.,  on  the  vague  and  indefinite  use  of 
the  words  void  and  voidable,  in  State  v. 
Richmond,  6  Fost.  232.  It  is  further 
clear  that  a  contract  completed  by  the 
transfer  of  the  consideration  on  both  sides, 
cannot  be  avoided  by  the  infant,  without 
a  return  of  the  property  at  least  he  has 
acquired  by  the  contract.  This  being  so, 
and  insolvency  being  but  a  means  of  pay- 
ing dues,  it  seems  that  it  might  be  ex- 
pected that  American  authority  would 
differ  from  the  English,  insolvency  being 
a  voluntary  act,  and  that  an  infant  might 
be  declared  insolvent  on  his  petition. 

(r).  Lavie  v.  Phillips,  570 ;  Ex  parte 
Carrington,  1  Atk.  206.  So  the  wives  of 
convicts  may  be  deemed  bankrupts,  and 
on  a  simihir  principle.  Ex  parte ,  Franks, 
7  Bing.  762.  In  Megrath  v.  Robertson, 
1  Desaus.  445,  it  was  held  that  a  wife  may 
become  a  sole  trader  by  permission  of  her 
husband,  even  without  deeds,  and  she  be- 
comes entitled  to  all  her  earnings  as  her 
separate  estate:  King  v.  Paddock,  18 
Johns.  141  ;  Baker  v.  Barney,  8  id.  72. 
The  cases  are  numerous  where  it  has  been  / 
held,  partly  under  statute  law  and  partly 
by  decisions  of  the  courts,  that  a  married 
woman  may  become  trader,  and  under 
ceitain  circumstances  be  liable,-  and  enti- 
tled to  the  same  process  as  if  sole.  Tliey 
will  be  found  collected  in  the  notes  to  page 
306  of  the  first  volume  of  this  work. 
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SECTION    VI. 


OF   THE   ASSIGNEES. 


In  this  country,  the  assignees  are  never  official  persons,  but 
are  appointed  by  the  creditors  at  a  regular  meeting,  (s)  The 
court  or  commissioner  may  appoint  assignees  when  the  cred- 
itors do  not,  or  when  the  purposes  of  the  assignment  require 
them  to  do  so.  (t)  Assignees  are  not  removable  by  a  vote  of 
the  creditors,  nor  by  the  court,  or  any  tribunal,  but  for  cause 
shown.  But  the  proper  tribunal  must  listen  to  any  proper  ap- 
plication by  the  creditors,  or  any  part  of  them,  for  hia  removal, 
and  must  ascertain  whether  there  be  sufficient  cause ;  and  gen- 
erally may  remove  if  such  cause  exist,  and  is  judicially  known 


(s)  And  where  this  power  is  vested  in 
the  creditors,  we  know  no  reason  why  they 
may  not  exercise  it  in  the  freest  possible 
manner,  and  elect  wliomsoever  they  please 
to  the  office  of  assignee.  By  provision  of 
many  of  the  statutes,  the  power  of  rejec- 
tion is  vested  in  the  commissioners.  The 
consideration,  whether  the  person  chosen 
is  or  is  not  a  creditor  of  the  bankrupt 
estate,  should  have  no  weight  in  inducing 
the  commissioner  to  reject.  Jir  jurrte  Grei- 
gnior,  1  Atk.  91  ;  In  re  Litchfield,  id.  87  ; 
Jackson  v.  Irvin,  2  Campb.  48.  But 
Lord  Eldon  placed  this  limitation  on  the 
power  of  the  creditors  to  elect  whom  they 
pleased  ;  that  they  should  not  elect  the 
bankrupt  to  be  assignee  of  his  own  estate, 
on  the  ground  of  the  gi'eat  inconvenience 
attending  such  a  relation.  Ex  /Mirti'  Jack- 
son, 2  liosc,  221.  And  it  has  been  said 
that  neither  tlie  solicitor  to  the  commission- 
er, nor  his  partner,  could  bo  elected.  Ex 
parte  liicc,  Mont.  2.59  ;  Ex  parte  Badeock, 
M.  &  McA.  2.31 .  And  in  Ex  parte  Lacey, 
6  Vcs,  62.'),  Lord  Eldon  said,  that  the 
banker  receiving  the  money  under  the 
bankruptcy,  ought  not  to  be  assignee. 
But  a  sulviMit  partner  could  be.  J^x  parte 
Stoveld,  1  Gly.  &  J.  .303. 

{t)  In  some  of  the  .'Statutes,  provision  is 
made  for  the  appointment  of  assignees  by 
the  court,  without  reference  to  the  prefer- 
ence of  tlie  creditors.  See  §  3  of  the  late 
National  Bankrupt  Act.     And  wlicre  such 
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power  is  vested  in  the  court,  no  person 
ought  to  be  appointed  who  is  interested  in 
the  bankrapt's  estate,  or,  at  least,  has  an 
interest  adverse  to  that  of  the  creditorc. 
Ex  parte  De  Tasted,  1  Rose,  324 ;  Ex 
parte  Surtees,  12  Ves.  lo  ,■  Ex  parte  To\vn- 
shend,  15  id.  470  ;  Ex  parte  Shaw,  1  Gly. 
&  J.  127  ;  Shelton  v.  Walker,  10  Law  R. 
124.  Shaw,  C.  J.,  in  this  case  said: 
"  The  grounds  of  complaint  against  the 
assignee  in  tliis  case,  were  that  he  had 
exercised  undue  influence  in  procuring  his 
appointment  as  assignee ;  that  his  interests 
were  adverse  to  those  of  the  other  credi- 
tors ;  and  that  he  had  used  improper 
means  to  secure  his  claims  against  the 
insolvent.  It  had  been  decided  in  England, 
that  one  who  had  an  adverse  interest,  or 
who  pursued  his  interest  in  opposition  to 
tliat  of  the  creditors  generally,  was  an  un- 
fit person  to  be  assignee.  It  was  not 
merely  on  account  of  the  large  amount  of 
the  demand  for  wliich  the  assignee  might 
be  interested  ;  for  all  creditors  might  be 
supposed  to  have  opposing  interests  in 
their  claims  upon  an  insohcnt  estate. 
But  to  disqualify  him,  he  must  be  in  such 
a  situation  as  to  be  under  temptation  to 
secure  himself  from  a  scrutiny  to  which 
he  would  have  been  subjected  had  another 
been  assignee,  or  he  must  have  manifested 
some  intention  to  use  his  position  to  obtain 
some  undue  advantage." 


CH.  IX.] 


ON  BANKRUPTCY   ANB  INSOLVENCY. 


616 


by  them,  without  application.     But  these  matters  are  all  regu- 
lated by  the  different  statutes,  and  with  great  variety,  (u) 


(u)  If,  accidentally,  a  large  proportion 
of  the  creditors  have  been  absent  at  the 
choice  of  the  assignee,  a  new  choice  may 
be  ordered.  Ex  parte  Grcignier,  1  Atlt. 
90  ;  Ex  parte  Hawliins,  Buck.  520 ;  Ex 
parte  Dechapeaurouge,  1  M.  &McA.  174; 
Ex  parte  Edwards,  Buck,  411.  And  if, 
after  choice  made,  the  commissioner  should 
decide  that  the  person  chosen  is,  for  any 
reason,  unfit  for  the  discharge  of  the  duties, 
and  refuse,  to  admit  him  to  the  care  of  the 
estate,  an  appeal  lies  to  the  Supreme  Court 
of  Bankruptcy.  Ex  parte  Candy,  1  M. 
&  McA.  197.  And  the  court  also  in  gen- 
eral has  power  to  remove  an  assignee  who 
proves  incompetent,  from  any  reason,  to 
discharge  his  office  ;  or  if  there  has  been 
a  fraud  in  procuring  the  appointment.  In 
Ex  parte  Shaw,  1  Glyn  &  J.  156,  Lord 
Eldon  said ;  "  Assignees  owe  a  duty  to 
every  creditor,  and  each  creditor  owes  a 
duty  to  the  other  creditors.  With  respect 
also  to  the  solicitors  under  the  commission, 
I  can  only  say,  that  it  sometimes  happens 
that  the  best  men  are  employed  for  parties 
having  adverse  interests ;  yet  I  cannot 
permit  my  observations  to  be  closed,  with- 
out saying  that  it  is  the  duty  of  the  solic- 
itor employed  by  the  bankrupt,  if  he  find 
that  he  is  employed  by  the  assignees,  to 
see  that  he  can  do  his  duty  to  every  cred- 
itor, as  well  as  to  the  bankrupt.  If  he  is 
the  agent  of  all,  he  must  do  his  duty  to 
each  and  all  of  them,  however  difficult  it 
may  be  to  discharge  that  duty.  I  must 
say,  that  I  never  saw  proceedings  in  any 
bankruptcy  in  which  there  was  a  necessity 
for  the  interference  of  the  court  more  im- 
perious than  in  this  ;  for  -yvhether  Carroll 
can  or  cannot  prove  the  rest  of  his  debt, 
(and  it  would  be  improper  in  me  to  ex- 
press an  opinion  on  that  part  of  the  sub- 
ject, even  if  I  had  formed  an  opinion  upon 
the  merits  of  it,)  yet  I  cannot  read  the 
proceedings  without  observing,  that  the 
case  calls  for  much  adverse  examination. 
I  take  into  consideration  all  the  other  cir- 
cumstances that  have  occurred,  and  with- 
out saying  whether,  if  /  were  bound  to 
decide  this  question  merely  upon  the  in- 
terposition of  the  bankrupt,  I  could  get 
satisfactorily  to  the  conclusion  what  were 
the  motives  which  induced  the  nomination 
of  these  parties,  after  a  laborious  research 
into  the  evidence,  I  have  no  difficulty  in 
stating  that,  taking  the  case  altogether,  if 
the  nomination  had  been  carried  into  exe- 


cution by  assignment,  I  should  have  been 
of  opinion  that  Carroll  stands  under  cir- 
cumstances in  which  he  should  not  bo 
assignee."  So  if  the  assignee  buy  in  the 
estate  of  the  bankrupt,  or  a  portion  of  it, 
the  general  rule  is  to  remove  bim.  Ex 
parte  Alexander,  2  Mont.  &  A)t.  492.  So 
the  court  will  remove  an  assignee  who 
converts  to  his  own  use  the  property  of 
the  bankrupt.  Ex  parte  Townshend,  1 5 
Ves.  470.  The  case  was,  a  petition  to 
remove  assignees  under  a  commission  of 
banla'uptcy,  and  to  charge  interest  for 
money,  part  of  tlie  bankrupt's  estate,  re- 
ceived by  one  of  the  assignees,  paid  in  at 
his  bankers,  to  his  own  account,  and  used 
as  his  own  property.  The  Lord  Chan- 
cellor said :  "  Under  these  circumstances, 
tlierefore,  the  former  assignees  having  been 
actually  discharged  for  this  very  reason, 
using  money,  part  of  the  bankrupt's  estate, 
as  their  own,  the  new  assignees  chosen  in 
execution  of  the  principle  respecting  such 
use  of  the  property,  no  substantial  reason 
appearing  for  not  having  made  this  money 
the  subject  of  dividend,  being  taken  by 
this  pei-son,  one  of  the  new  assignees, 
placed  by  him  at  his  bankers,  used  as  his 
own  money,  his  clerk  furnished  with  au- 
thority to  draw  it  out  as  he  pleased,  and 
actually  doing  so,  I  must,  by  enforcing 
this  rule,  if  possible,  convince  persons 
standing  in  the  situation  of  trustees,  as 
assignees  in  bankruptcy,  that  they  are  not 
to  make  use  of  the  liankrapt's  estate  for 
their  own  private  purposes.  For  that 
reason  alone,  I  shall  direct  a  meeting  to 
be  called  for  the  purpose  of  choosing  an 
assignee  instead  of  that  one,  who  has  made 
this  use  of  the  property."  And  in  an 
early  case.  Ex  parte  Haliday,  7  Vin .  Abr. 
77,  where  the  conlmissioners  of  the  bank- 
rupt's estate  had  charged  more  than  20s. 
apiece  at  each  meeting,  and  likewise 
ordered  great  sums  to  be  charged  for  their 
eating  and  drinking,  the  Lord' Chancellor: 
declared  them  incapable  of  longer  holding 
their  office.  Ex  parte  Reynolds,  5  Ves. 
707.  So  if  the  assignee  remove  from 
the  State  in  which  the  decree  issued,  or 
beyond  the  >  jurisdiction  of  the  court  by  • 
which  the  decree  was  issued.  In  Ex  parte 
Grey,  13  Ves.  274,  the  Lord  Chancellor 
said :  "  I  am  clearly  of  opinion  that  the 
assignee  ought  to  be  removed.  He  is 
trustee  for  the  banki-upt  and  the  creditors. 
Yet,  whilst  he  is  resident  in  Scotland,  X 
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These  statutes  also,  to  a  considerable  extent,  define  or  declare 
his  duties  and  his  powers.  Many  cases  have  arisen  in  which 
questions  relating  to  these  rights  and  duties  have  been  deter- 
mined ;  and  it  may  be  well  to  speak  of  them  at  more  length. 

The  assignees  are  the  trustees  of  all  the  creditors ;  and  are 
bound  by  the  ordinary  obligations  of  trustees  in  relation  to  the 
property  in  their  own  hands,  (v)  They  cannot  buy  it  in  ;  nor 
acquire  a  title  to  it  or  to  any  part  of  it,  by  buying  in  shares  or 
claims  of  creditors,  (w)    And  if  they  make  any  gain  out  of  any 


have  no  hold  over  him,  and  can  reach  hira 
with  no  process."  And  sec  Ex  parte  Le- 
nian,  13  Ves.  271.  Tiie  cases  are  numer- 
ous in  England,  where  the  right  of  re- 
moval has  been  considered.  In  America, 
it  seems  to  have  been  little  discussed.  We 
cite  some  of  the  leading  and  most  instruc- 
tive cases  on  this  subject :  Ex  parte  Rapp, 
1  D.  &  Ch.  461  ;  Ex  parte  Thorley, 
Buck,  231  ;  Ex  parte  Copeland,  1  M.  & 
Ayr.  306  ;  Ex  parte  Rolls,  3  id.  702 ;  Ex 
parte  Mills,  3  Ves.  &  B.  139;  Ec  parte 
De  Tastet,  1  id.  230,  S.  C.  1  Rose,  324  ; 
Er  paiie  Jlorsc,  1  l)e  Gex,  478  ;  Ex  parte 
Nash,  1  Dea.  &  Ch.  445;  Er  parte  Bar- 
nett,  2  M.  D.  &  De  G.  692 ;  Ex  parte 
Shaw,l  Gly.&.J.127,  above  cited  ;  Exparte 
Molineux,"  3  M.  &  Ayr.  703  ;  Ex  parte 
Candy,  M.  &  McA.  198';  Exparte  Surtees, 
12  Ves.  10,  above  cited;  Ex  jiarte  Haw- 
kins, Buck,  .')20  ;  Ex  parte  tAoms,  1  Dea. 
498  ;  Ex  parte  Edwards,  Buck,  411 ;  Ex 
parte  Dechapeaurouge,  M.  Su  McA.  174; 
Ex  parte  SpiUor,  2  M.  D.  &  De  G.  43  ; 
Ex  partp  Stagg,  id.  186;  Ex  partr  Men- 
del, 4  Dea.  &  Ch.  725  ;  Ex  parte  Pcrrver, 
1  M.D.  &DcG.276;  A'.e parte  Reynolds, 
5  Ves.  707  ;  Ex  parte  Steel,  1  D."  &  Ch. 
488;  Shelton  !).  Walker,  10  Law  R.  124. 
But  in  general,  in  the  later  bankrupt  haws, 
it  is  provided  that  assignees  may  be  re- 
moved at  discretion  by  the  court.  As  in 
the  late  U.  8.  Bankrupt  Law,  "tlic  court 
may  exercise  such  power  of  appointment 
■%nd  removal  .at  its  discretion  toties  qmties." 
(v)  ]'Jx  parte  Laccy,  6  Ves.  625;  Ex 
parte  Belchier,  Ambl.  218;  Belchier  w. 
Parsons,  1  Kcnyon  &  llanmer,  44 ;  Ex 
parte  Wilkinson,  Buck,  197  ;  Primrose  v. 
Bromley,  1  Atk.  89;  In  re  Earl  of  Litcli- 
iield,  id.  87  ;  Ex  parte  Lane,  id.  90 ; 
Knight  V.  Plimouth,  3  id.  480  ;  Adiims 
('.  Claxton,  6  Ves.  226  ;  Raw  v.  Cutten, 
9  Bing.  96;  1  Cooke,  B.  L.  263;  Ex 
parte  Read,  1  Gly.  &  J.  77  ;  and  cases 
cited  in  the  subsequent  notes. 
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[w)  The  contrary  seems  to  have  been 
held  by  Lord  Hardwicke,  in  Whelpdale 
r.  Cookson,  1  Ves.  Sen.  9,  stated  from 
the  Register's  book  in  Campbell  v.  Walker, 

5  Ves.  682.  He  confirmed  a  sale  by  the  as- 
signee to  himself,  in  case  the  majority  of 
the  creditors  should  not  dissent.  But  in 
Ex  parte  Lacey,  6  Ves.  625,  Lord  Eldon 
said  :  "  With  all  humility  1  doubt  the 
autliority  of  that  case,  for  if  the  trustsc  is 
a  trustee  for  all  the  creditors,  he  is  a  trustee 
for  them  all  in  the  article  of  selling  to 
others ;  and  if  the  jealousy  of  the  court 
arises  from  the  difficulty  of  a  cestui  que  trust 
duly  informing  himself  wliat  is  most  or 
least  for  his  advantage.  I  have  consider- 
able doubt  whether  the  majority  in  that 
article  can  bind  the  minority,  the  question 
does  not  arise  upon  the  state  of  facts  in 
tliis  case."  Lord  Eldon  expressly  denies 
that  the  assignee  can  buy  the  estate  of  the 
bankrupt,  and  going  further,  he  says : 
"  As  to  the  purchase  of  debts  by  the  as- 
signee, as  assignees  cannot  buy  the  estate 
of  tlie  bankrupt,  so  they  cannot  for  their 
own  benefit  buy  an  interest  in  tlie  bank- 
rupt's estate ;  because  they  are  trustees 
for  the  creditors."     In  Jix  parte  Tanner, 

6  Ves.  630  ;  Ex  parte  Attwood,  id. ;  Owen 
V.  Foulkes,  id.,  the  Lord  Cliancellor  laid 
down  the  general  rule,  that  no  trustee 
shall  buy  the  trust  pi-operty,  until  he  strips 
himself  of  that  character,  or  by  universal 
consent  has  acquired  a  ground  for  becom- 
ing a  purchaser ;  and  added  that  the  rule 
is  to  be  more  pecU|liarly  applied  with  un- 
relenting jealousy  in  the  case  of  an  as- 
signee of  a  bankrupt,  and  th.at  it  must  be 
understood,  tliat  whenever  assignees  pur- 
chase, they  must  expect  an  inquiry  into 
the  circumstances."  Ex  parte  Reynolds, 
5  Ves.  707  ;  Ex  parte  Shaw,  1  G.  &  J. 
127  ;  Ex  parte  Steel,  1  D.  &  Ch.  488. 
And  see  Eox  v.  Mackreth,  2  Bro.  C.  C. 
400,  2  Cox,  320  ;  Whichcote  v.  Lawrence, 
3  Ves.  740  ;  Campbell  v.  Walker,  5  Ves. 
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transaction  in  relation  to  it,  the  creditors  may  demand  that  this 
gain  be  added  to  the  assets  of  the  insolvent,  and  accounted  for  as  a 
part  of  them,  (x)  So,  too,  the  assignees  are  trustees  of  each 
creditor  as  well  as  of  all  the  creditors.  It  would  seem  to  follow, 
therefore,  that  no  assignee  could  protect  himself  against  any 
claim  or  suit  of  any  creditor,  by  showing  only  that  he  had  acted 
in  obedience  to  a  majority  of  the  creditors,  or  of  any  number  or 
proportion  of  them  however  great,  (y)  It  is,  however,  obvious 
that  there  are  some  things  which. must  be  determined  by  the 
will  of  the  majority,  as  who  shall  be  assignee,  and  other  impor- 
tant matters  concerning  which  it  is  impossible  that  every  man 
should  have  his  own  way,  and  here  the  statute  provides  accord- 
ingly that  the  will  of  the  majority,  under  certain  precautions 
against  fraud  or  oppression,  should  prevail.  It  may,  however, 
be  laid  down  as  a  rule  with  scarcely  an  exception,  that  no  as- 
signee is  safe  in  relying  upon  a  majority  vote  or  act,  excepting  in 
the  very  cases  and  the  very  way  pointed  out  by  the  statutes.  It 
is  obvious  that  if  a  majority  had  any  general  power,  they  might 
easily  exert  it  to  defeat  the  whole  purpose  of  insolvent  laws, 
which  is  equal  justice  to  all. 

It  is  one  of  the  earliest  duties  of  assignees,  to  take  possession 
and  charge,  without  any  delay,  of  the  effects  of  the  insolvent. 
And  they  would  not  only  be  responsible  for  any  injury  to  this 
property  while  in  their  possession,  if  caused  by  their  own  de- 
fault, but  for  any  injury  caused  by  a  faulty  delay  in  taking  pos- 
session, (z) 

678;  ^a:  parte  Hughes,  6  id.  617  ;  Lister  period,    he   will   be   charged    compound 

V.  Lister,  id.  631  ;  Ex  parte  Morgan,  12  interest  on  the  sum  in  his  hands  ;  and  we 

"Ves.  6  ;  Ex  parte  Hodgson,  1  Gly.  &  J.  14  ;  see  not  why  this  same  doctrine  may  not 

Ex  parte  Lewis,  id.  70 ;  Ex  parte  Buxton,  apply  in   case   of   banlvinipt's    assignees, 

id.  357  ;  Ex  parte  Bage,  4  Mad.  460.     But  Barney  v.  Saunders,  16  How.  S.  C.  535  ; 

in  Ex  parte  Eeyuolds,  5  Ves.  707,  it  was  Rowan  v.  Kirkpatrick,  14  111.  1  ;  Jones  u. 

held  that  in  case  the  subsequent  sale  did  Foxall,  13  E.  L.  &  E.  140  ;  Schieffelin  ». 

not  produce  as  much  as  the  assignee  had  Stewart,  1   Johns.  Ch.  620;   Boynton  b. 

given,  he  should  then  be  bound  by  his  Dyer,   18  Pick.   1,  and  numerous   other 

wrongful  purchase.  cases,  cited  page  103  of  the  1st  volume, 

(x)  This  seems  naturally  to  follow  from  note  (6). 
their  character  as  trustees.  The  general  (y)  The  cases  cited  in  the  three  previous 
doctrine  is  clear,  (see  the  chapter  on  Trus-  notes  seem  to  establish  tliis.  * 
tees,  vol.  1  of  this  work,)  that  when  the  (z)  This  doctrine  is  laid  down  in  all  the 
trustee  has  used  trust  funds  for  his  own  text-books  on  this  subject,  and  seems  no- 
benefit,  he  shall  be  held  liable  to  account  for  where  contradicted  by  the  authorities. 
the  profits  Accruing  to  him  from  the  same.  And  usually  statute  provision  is  made  for 
and  pay  them  over  to  the  cestui  que  trust,  the  purpose  of  enabling  him  to  take  pos- 
If  he  refuse  to  account,  and  if  the  negli-  session,  as  in  the  late  national  act,  that 
gence  and  refusal  is  continued  for  a  long  for  this  purpose  the  clerk  should  deliver  to 
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An  assignee  has,  however,  a  certain  discretion  in  this  matter. 
He  is  not  bound  to  accept  and  receive  what  might  prove  to  be 
a  damnosa  hereditas,  or  any  thing  of  that  Icind.  If  the  insolvent 
has,  for  example,  leasehold  property,  the  assignee  may  take  it 
into  his  possession.  But  if  it  be  incumbered  with  charges  and 
obligations,  he  talses  it  cum  onei'e,  and  must  fulfil  all  these 
obligations ;  and  if  these  would  make  it  cost  more  than  it  is 
worth,  so  that  taking  it  would  diminish  rather  than  enlarge  the 
funds  to  which  the  creditors  look,  he  may,  as  their  trustee, 
refuse  to  take  it.  (a)  But  then  other  parties  who  have  these 
charges  and  obligations  against  the  debtor,  may  come  in  as 
creditors,  if  their  claims  are  of  a  kind  to  be  proved,  and  take 
their  dividend.  Neither  can  the  assignee  select  or  divide  what 
he  may  thus  take,  if  it  be  entire  in  itself.     He  cannot  take  it  so 


the  assignee  a  certified   copy  of  the  de- 
cree. 

(a)  In  Smith  r.  Gordon,  6  Law  Rep. 
313,  Ware,  J.,  said  :  "By  the  bankrupt 
act  all  tlie  property  and  rights  of  jiroperty  of 
the  banki'upt,  by  force  of  tiie  decree  of  bank- 
ruptcy, pasri  to  the  assignee  by  operation  of 
law,  and  become  vested  in  him  as  soon  as 
he  is  appointed.  But  though  the  legal  title 
passes  he  is  not  bound  to  take  possession  of 
all.  It  is  perfectly  well  settled  with  respect 
to  leasehold  estates,under  tlieEnglish  bank- 
rupt laws,  that  the  assignee  is  not  bound 
to  take  the  lease  and  ch.arge  the  estate 
with  the  payment  of  rent.  The  rent  may 
he  greater  than  the  value  of  the  lease,  and 
thus  the  estate  may  be  burdened  instead  of 
being  benefited  by  taking  the  lease,  and 
in  such  a  case  the  damnosa  hereditas  may 
be  abandoned  by  the  assignee.  I  have  had 
occasion  to  consider  this  question  in  an- 
other case,  and  I  came  to  the  conclusion 
that  this  doctrine  equally  holds  under  oitr 
bankrupt  law.  Ex  parte  Whitman,  De- 
cember, 1842.  And  I  take  the  principle 
to  be  a  general  one,  that  the  assignee  is 
not,  at  least  ordinarily,  bound  to  take 
into  his  possession  property  which  will  be 
a  burden  instead  of  a  benefit  to  the  estate. 
If  the  assignee  elects  a  right  not  to  take, 
the  property  remains  in  the  bankrupt,  and 
no  one  has  a  right  to  dispute  his  posses- 
sion. His  possessory  title  is  good  against 
all  the  world  but  his  assignee.  Thus  in 
this  case  if  the  assignee  elected  not  to  take 
the  right  of  the  bankrupt  and  charge  the 
estate  with  the  costs  of  a  suit  in  equity  the 
issue  of  which  was  uncertain,  the  right, 
whatsoever  it  was,  remained  in  the  bank- 
rupt, and  might  be  pursued  by  any  credi- 
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tor  who  had  not  proved  under  the  bank- 
ruptcy." Nias  V.  Adamson,  3  B.  &  Aid. 
225  ;  Wheeler  v.  Borman,  3  Campb.  340  ; 
Turner  v.  Richardson,  7  East,  335  ;  Cope- 
land  V.  Stephens,  1  B.  &  Aid.  593  ;  Bour- 
dillon  V.  Dalton,  1  Esp.  233  ;  Ex  parte 
Fuller,  2  Sto.  327,  and  the  cases  allow 
him  a  reasonable  time,  in  which  to  con- 
sider and  decide  whether  he  will  take  or 
not.  If  the  assignee  refuse  to  take  pos- 
session, the  title  remains  in  the  bankrupt, 
with  the  same  rights  of  defence  of  title, 
and  the  same  privilege  to  sue  for  damages 
to  his  possession,  as  if  his  remaining  goods 
had  not  been  distributed  for  the  benefit  of 
his  creditors.  Smith  r.  Gordon,  above 
cited  ;  Wcblj  v.  Eox,  7  Term  Rep.  391 ; 
Fowler  v.  Down,  1  B.  &  P.  44 ;  Turner  v. 
Richardson,  above  cited.  But  if  the  as- 
signee takes  the  property  he  takes  it  cum. 
onere,  and  is  liable  for  covenants  and  in- 
cumtjrances.  Holford  j;.  Hatch,  Dougl. 
183;  Corsbic  ».  Free,  Cr.  &Ph.  64;  Page 
r.  Way,  3  Beav.  20 ;  Pierce  v.  Thornely, 
2  Sim.  167.  See  also,  Bull.  N.  P.  159; 
Parker  v.  Webb,  3  Salk.  5  ;  Harley  v. 
King,  5  Tyr.  692  ;  Luxmore  v.  Robson, 

1  B.  &  Aid.  584 ;  Demarest  o.  Willard, 
8  Cow.  206  ;  Taylor  v.  Shum,  IB.  &  P. 
21 ;  Armstrong  v.  Wheeler,  9  Cow.  88, 
Bac.  Abr.  Tit.  Cor.  But  not  if  he  aban- 
dons the  possession,  for  the  liability  is 
only  as  perdurable  as  the  possession. 
VaUianti).  Dodemede,  2  Atk.  546  ;  Pitcher 
V.  Torey,  12  Mod.  23 ;  Armstrong  v. 
Wheeler,  above  cited.     Onslow  v-  Corrie, 

2  Madd.  330;  Wilkins  v.  Fry  2  Rose, 
371  ;  Taylor  v.  Shuni,  1  B.  &  P.  21  ; 
Eaton  u.  Jaques,  Dougl.  456. 
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far  as  it  is  good,  and  reject  it  as  far  as  it  is  bad,  but  must  do 
one  or  the  other,  altogether,  (b)  Indeed,  it  is  a  universal  rule, 
that  the  assignee  represents  the  insolvent,  so  far  as  to  be  subject 
to  all  the  equities  against  him  which  attach  to  any  effects  in 
the  assignee's  hands,  (c)  So  he  must  make  restitution  of,  or  if 
trover  be  brought,  refund  in  damages  for  any  property  he  has 
taken  as  the  insolvent's,  to  which  some  one  else  has  a  better 
title,  (d) 

Assignees  must  act  jointly,  neither  having  the  power  of  both  ; 
nor  can  either  or  both  delegate  their  power,  or  substitute  others 
as  assignees,  (e)     But  they  may  employ  attorneys  or  agents  to 


(b)  See  cases  cited  in  the  preceding 
note. 

(c)  In  Ex  parte  Newliall,  2  Story,  360, 
Story,  J.,  said  :  "I  talce  tlic  clear  rule  in 
bankruptcy  to  be  that  the  assignee  takes 
the  property  and  rights  of  property  of  the 
bankrupt,  subject  to  all  the  rights  and 
equities  of  third  persons,  which  are  at- 
tached to  it  in  the  hands  of  the  bankrupt." 
And  the  language  of  Erskme,  L.  Ch.,  in 
Exparte  Hanson,  12  Ves.  346,  is  equally 
unqualified.  "  Here  is  a  clear  principle 
which  decides  tliis  case,  that  assignees  in 
bankruptcy  take  subject  to  all  equities  at- 
taching upon  the  bankrupt ;  and  on  the 
condition  of  the  bankrupts  if  they  had  con- 
tinued solvent,  would,  as  between  them 
and  these  persons,  be  such  as  I  have  rep- 
resented, that  must  be  the  condition  of  the 
assignees."  Ex  parte  Herbert,  13  Ves. 
188;  Mitford  v.  Mitford,  9  Ves.  100; 
Pope  V.  Onslow,  2  Vern.  286  ;  Brown  v. 
Heathcote,  1  Atk.  160,  162;  Scott  v. 
Surnam,  Willes,  402  ;  Leslie  v.  Guthrie, 
1  Bing.  N.  C.  697  ;  Fletcher  v.  Morev,  2 
Sto.  555  ;  Mitchell  v.  Winslow,  id.  630 ; 
Humphreys  v.  Blight's  Assignees,  1  Wash. 
C.  C.  44  ;  Stouffer  v.  Coleman,  1  Yeates, 
399.  In  the  matter  of  McLellan,  6  Law 
K.  440  ;  Tallcott  v.  Dudley,  4  Scam.  427. 
See  also.  Ex  parte  Marsh,  1  Atk.  159; 
Ex  parte  Butler,  id.  213 ;  Clopham  v. 
Gallant,  1  Com.  Dig.  533;  Howard  v. 
Jemmet,  3  Burr.  1369  ;  Winch  v.  Keely,  1 
T.  R.  619  ;  Grant  v.  Mills,  2  Ves.  &  B. 
309.  In  the  matter  of  Muggridge,  5  Law 
E.  351  ;  Ex  parte  Copeland,  3  Dea.  &  Ch. 
199;  Ex  parte  Prescott,  1  Mont.  &  A. 
316;  Ex  parte  Flower,  2  id.  224  ;  Ex  parte 
Plant,  4  Dea.  &  Cli.  160;  Griswold  v. 
McMillan,  11  111.  591  ;  Strong  v.  Claw- 
son,  5  Gilm.  346.  The  assignee  takes 
only  the  bankrupt's  beneficial  interest, 
Ontario  Bank  v.  Mumford,  2  Barb.  Ch. 
596.     The  rule  above  stated  is  liable  to 


no  exception  wh.atever  except  in  case  of 
fraud,  which  "  vitiates  every  thing,"  and 
which,  where  it  exists,  prevents  the  opera- 
tion of  every  general  rule.  Stori/,  J.,  in  the 
cases  cited  from  2  Story's  Eep.  The  right 
always  exists  in  the  assignees  of  defeating 
any  conveyance  made  by  the  bankrupt  in 
fraud  of  his  creditors  or  of  the  bankrupt 
laws.  Williams  v.  Vermeule,  4  Sandf. 
Ch.  388. 

(d)  It  seems  that  no  authority  under  a 
decree  in  bankruptcy  to  take  possession 
of  the  goods  of  A  would  make  a  party  the 
less  a  wrongdoer  who  should  under  the 
color  of  that  authority  seize  the  goods  or 
estate  of  B,  and  assignees  are  to  use  great 
diligence  in  avoiding  the  seizing  of  prop- 
erty of  persons  other  than  the  bankrupt, 
for  in  the  case  of  Ex  parte  Cowan,  3  B.  & 
Aid.  123,  it  appeared  that  the  assignees 
had  seized  as  the  property  of  the  bankrupt 
a  farm  belonging  to  A  B  and  had  kept 
it  a  long  time,  and  mismanaged  it,  and 
that  the  Lord  Chancellor  had  referred  it 
to  a  Master  to  take  the  account  between 
A  and  B  and  the  assignees  in  respect  of 
such  property  and  of  its  mismanagement, 
and  afterwards  upon  his  report  had  ordered 
a  certain  sum  to  be  paid  to  A  B  by  the 
assignees,  the  commission  having  been  pre- 
viously suspended.  This  was  a  motion 
for  a  prohibition  to  the  Lord  Chancellor. 
In  support  of  the  motion  the  following 
authorities  were  relied  on.  Davy's  case. 
Lord  Raymond,  531 ;  Ex  parte  Rowton, 
17  Ves.  426;  Eyre  v.  Jackson,  1  Chan. 
Rep.  229 ;  Brymer  v.  Atkins,  1  H.  Bl. 
164  ;  Ex  parte  Earl  of  Litchfield,  1  Atk. 
88.  But  the  com't  held  that  the  chancel- 
lor had  not  exceeded  his  jurisdiction  in 
making  the  assignees  personally  liable, 
beyond  the  funds  in  their  hands,  for  such 
mismanagement.  In  the  matter  of  Che- 
ney, 5  Law  R.  19. 

(e)  Williams  v.  Walsby,  4  Esp.  220 ; 
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act  for  them  in  all  matters  in  which  their  own  personal  action 
is  not  necessary  ;{ /")  and  their  liability  for  the  acts  of  their 
agents  would  be  determined  by  the  general  principles  of  the 
law  of  agency,  (g)  They  may  sue  in  their  own  name,  on  the 
contracts  or  choses  in  action  of  the  insolvent,  which  they  take 
for  the  creditors.  (/() 


Lord  Lovelace's  ease,  Sir  JV.  Jones,  268  ; 
Can  V.  Recti,  3  Atk.  695'.  See  Smith 
V,  Jameson,  1  Esi>.  114;  Bristow  v.  East- 
man, id.  17:2. 

(f)  This  would  seem  to  follow  as  a 
right  incident  to  then-  character  as  trus- 
tees. 

((j)  It  has  been  held  that  if  an  assignee 
employs  an  agent  in  the  conduct  and 
management  of  the  bankrupt's  propertj', 
who  misapplies  and  embezzles  any  part  of 
the  eftects,  the  assignee  will  be  liable  to 
make  it  good,  unless  he  had  consulted 
the  body  of  the  creditors,  who  are  his  ccs- 
iuis  cjae  trust,  in  the  appointment  of  such 
agent.  In  the  matter  of  Earl  of  Litch- 
field, 1  Atk.  87.  But  it  is  clear  that 
when  the  assignees  employ  a  person  either 
from  necessity,  or  conformably  to  the  gen- 
eral nsage  of  mankind,  they  are  not  then 
liable  for  losses,  or  for  the  "default  of  such 
agents.  Thus,  when  an  assignee  em- 
ployed a  broker  to  sell  a  quantity  of  to- 
bacco, and  the  broker  receiyed  the  money, 
and  in  ten  days  failed  without  having  paid 
it  over,  the  assignee  in  this  case  was  held 
not  bound  to  make  it  good.  Ex  parte 
Belehier,  Ambl.  218;  BelchierK.  I'arsons, 
1  Kenyon  &  Hanmer,  44.  Sec  E.r  parte 
Wilkinson,  Buck,  197;  Deacon  on  Bank- 
ruptcy, 339.  In  Belehier  v.  Parsons, 
above  cited,  the  duty  and  right  of  as.siuu- 
•ees  in  this  matter  are  well  set  forth  :  "  I 
am  of  opinion  that  there  are  no  grounds 
to  make  Mrs.  Parsons  answerable  in  this 
cause  for  any  more  of  the  money  tlian 
what  she  actually  received.  Were  it  once 
to  be  laid  down,  as  a  rule  in  tliis  court, 
that  an  assignee,  or  trustee,  should  be  an- 
.swerablc  in  all  events  for  the  people  they 
•employ,  no  man  in  his  senses  would  ever 
'Undertake  tliose  offices.  In  the  case  of 
'executors  and  administrators,  tlie  common 
law  does  in  most  cases,  consider  the  per- 
sons receiving  by  their  directions  only  as 
the  hands  by  which  they  receive  ;  and  this 
•  court,  likewise,  to  preserve  some  consist- 
ency with  the  common  law,  does  confine 
them  to  stricter  rules,  and  what  is  a  de- 
vastavit at  law,  must  be  so  here.  But  in, 
the  case  of  trustees,  and  assignees  particu- 
llarly,  who  arc  acting  immediately  under 
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the  authority  of  this  court,  it  has  always 
admitted  of  greater  latitude ;  nay,  in  the 
former  case,  this  court,  and  sometimes 
even  tlic  courts  of  law,  have  dispensed 
with  that  rigor.  In  cases  of  this  kind,  it 
is  not  to  be  expected  that  tlie  assignees 
will  themselves  attend  the  disposition  of 
the  bankrupt's  effects,  and  less  so  still  in 
the  present  case,  from  the  sin  of  the  per- 
son whom  the  creditors  have  thought 
proper  to  choose  assignee  ;  nor  would  it 
indeed  lie  for  the  benefit  of  the  creditors, 
if  tlicy  did.  Brokers,  and  such  sort  of  peo- 
ple, bein,g  more  conversant  with  the  effects 
to  be  disposed  of,  are  better  judge's  of  their 
value,  and  more  capable  of  disposing  of 
them  to  advantage." 

(h)  The  following  eases  serve,  perhaps, 
sufficiently  to  illustrate  the  doctrine  of  the 
text,  showing  the  \ariuus  kinds  of  actions 
which  assignees  have  been  permitted  to 
bring  :  —  Parker  i'.  Manning,  7  T.  I!.  537; 
Bedford  i'.  Brutton,  1  Bir.g.  N.  ().  399; 
Snellgrove  p.  Hunt,  1  Chit.  71  ;  Bloxam 
V.  Hubbard,  5  East,  407  ;  Kitelien  v. 
tiampbell,  3  Wils.  304,  2  W.  BI.  827; 
Hewit  r.  Mantell,  2  Wils.  372  ;  Winter  v. 
Kretcliman,  2  T.  R.  45  ;  Vernon  v.  Han- 
son, id.  287;  Xoble  t.  Kersev,  4  C.  &  P. 
90  ;  Tennant  v.  Strachan,  M.  &  M.  377, 
S.  C.4  C.  &  P.  31  ;  AVallerr.  Urakcford, 
1  Stark.  481  ;  Thomason  v.  Frerc,  10 
East,  418;  Pawson  r.  Walker,  1  Stark. 
361  ;  Brandon  v.  Pate,  2  II.  Bl.  308  ; 
Carter  v.  Abbott,  2  D,  &  li.  575,  S.  C. 
1  B.  &  C.  444;  McKeon  c'.  Caherty; 
Hurst  «.  Gwennap,  2  St^irk.  306  ;  Yates 
V.  Carnsew,  .3  C.  &  P.  99  ;  Parrington  v. 
Pavne,  15J(.hns.  431;  Tompkins  f.  llaile, 
3  Wend.  406 ;  Smith  o.  Milles,  1  T.  R. 
475  ;  Cooper  v.  Cliitty,  1  Burr.  20;  Men- 
ham  r.  Edmonson,  IB.  &  P.  369  ;  Rush 
V.  Baker,  2  Stra.  996  ;  Eldcrkin  v.  Elder- 
kin,  1  Root,  139  ;  Gr;iv  !■.  Bennett,  3  Met. 
522  ;  Wright  r.  Faiilield,  2  B.  &  Ad.  727  ; 
Partridge  v.  Hannum,  2  Met.  569;  Smith  v. 
Coffin,  2  H.  Bl.  445  ;  Day  v.  Laflin,  6  Met. 
280;  Mitchell  v.  Hughes,  4  M.  &  P.  577  ; 
Ward  V.  Jenkins,  loJIet.  583;  Gibson  v. 
Carruthers,  8  M.  &  W.  321 ;  Brown  u. 
Cuming,  2  Caines,  33  ;  Porter  v.  Vorlev, 
9   Bing.    93 ;    M'Menomy  v.   Fouers,  "s 
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They  may  transfer  the  notes  of  the  insolvent,  by  indorsement 
or  delivery,  where  the  contract  or  obligation  of  the  insolvent 
requires  it.  (i)  But  as  a  general  rule,  while  assignees  may 
transfer  what  they  can  by  delivery,  if  negotiable  paper  requires 
indorsement,  this  should  be  made  by  the  insolvent,  who  re- 
tains the  power  to  make  an  indorsement  which  is  necessary  to 
carry  into  effect  a  previous  contract,  (j) 


Johns.  71 ;  Edwards  v.  Coleman,  2  Bibb, 
204 ;  Kelly  v.  Holdship,  1  Browne,  36 ; 
Cornwell's  Appeal,  7  W.  &  S.  305  ;  Burn- 
side  V.  Merrick,  4  Met.  537  ;  Hancock  v. 
Caffyn,  8  Bing.  358  ;  Hill  v.  Smith,  12 
M.  &  W.  618  ;  the  instructive  case,  Moore 
V.  Jones,  23  Vt.  739.  Ejectment,  —  Bar- 
stow  V.  Adams,  2  Day,  70  ;  Takott  v. 
Goodwin,  3  id.  264.  It  seems  that  if  the 
cause  of  action  arise  before  the  bankruptcy, 
the  assignee  may  sue,  but  must  declare  as 
assignee  ;  if  it  arise  after  the  bankruptcy, 
the  assignee  may  now  sue  in  his  own  right, 
and  need  not  describe  himself  as  assignee. 
When  the  hankrupt  sells,  or  makes  any 
contract  respecting  property  after  the  com- 
mission, the  assignees  may  in  that  respect 
treat  him  as  their  agent.  Evans  v.  Mann, 
Cowp.<B69  ;  Thomas  v.  Rideing,  Wightw. 
65,  1  Rose,  121  ;  Kiggil  v.  Player,  1 
Salk.  Ill  ;  and  the  cases  cited,  Deac.  on 
Bankruptcy,  731.  In  the  case  of  Evans 
V.  Mann,  the  facts  were,  that  the  bankrupt, 
after  his  bankruptcy,  and  before  ho  had 
obtained  his  certificate,  carried  on  his 
trade  as  a  lighterman,  and  both  built  and 
sold  lighters.  He  sold  one  to  the  defend- 
ant, who  paid  liim  part  of  the  purchase- 
money  ;  after  which  the  assignees  apply 
to  the  defendant  for  the  value  of  the  lighter ; 
and  so  far  affirm  the  contract  as  to  enter  in- 
to an  agreement,  by  which  they  are  content 
to  be  paid  the  residue  of  the  purchase- 
money,  after  deducting  what  the  bankrupt 
had  received.  And  for  this  residue  they 
have  brought  the  action.  The  objection 
to  the  form  of  the  action  was  that  the 
plaintiffs,  being  assignees  under  a  com- 
mission, did  not  state  themselves  to  be 
assignees  in  the  declaration  :  "  On  consid- 
eration, there  seems  to  be  this  distinction, 
—  if  the  assignees  bring  an  action  on  a 
contract  made  by  the  bankrapt,  before  his 
bankruptcy,  they  must  state  themselves  in 
the  declaration  to  be  assignees.  But  here 
the  contract  was  after  bankruptcy,  when 
the  bankrupt  could  have  no  property  of  his 
own.  The  lighter  was  the  property  of  the 
assignees ;  and  consequently  the  sale  by 
him  a  contract  as  their  agent  by  operation 
of  law,  and  on  their  account.     Therefore 
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it  was  not  necessary  that  they  should  state 
themselves  to  be  assignees  in  the  declara- 
tion ;  though  in  respect  of  the  evidence  in 
support  of  the  action  it  might  be  incum- 
bent on  them  to  prove  (he  trading,  bank- 
ruptcy, &c. ;  in  short,  the  whole  case."  As 
to  the  assignee  continuing  in  his  own  name 
an  action  commenced  in  the  name  of  the 
bankrupt,  see  Ames  v.  Oilman,  10  Met. 
239  ;  Smith  v.  Gordon,  6  Law  E.  313. 
The  bankrupt  may  continue  it,  if  the  as- 
signee make  no  objection,  and  be  held  as 
trustee  for  the  assignee  for  the  amount  of 
the  judgment.  Clai-k  v.  Calvert,  8  Taunt. 
742,  and  the  cases  reviewed.  Sawtelle  v, 
Rollins,  23  Me.  196.  If  the  assignee  is 
removed  or  die,  the  assignee  who  takes  his 
place  succeeds  to  his  powers,  and  holds 
liis  place  in  court.  Page  v.  Bauer,  4  B. 
&  Aid.  345 ;  Richards  v.  Maryland  Ins. 
Co.  8  Cranch,  84  ;  Hall  v.  Gushing,  8 
Mass.  521  ;  Menick's  Estate,  5  W.  &  S.  9. 

(i)  iJr  parte  Mowbray,  1  Jac.  &  W.  428. 
This  was  a  petition  praying  that  assignees 
might  be  ordered  to  indorse  a  bill  of  ex- 
change which  had  been  transfen-ed  before 
liis  bankruptcy,  for  valuable  consideration, 
but  without  indorsement ;  if  the  bill  was 
not  indorsed,  the  petitioner  claimed  to  be 
a  creditor  for  the  amount.  Lord  Chancel- 
lor Eldon  said :  "  The  difficulty  is,  to 
frame  an  order  which  shall  provide  for  a 
special  indorsement,  that  will  prevent  the 
assignees  from  being  personally  liable. 
But  if  a  special  indorsement  is  made,  and 
the  petitioner  will  be  content  with  it,  I 
see  no  reason  why  I  should  not  make  the 
order ;  if  he  is  not  satisfied  with  that,  he 
must  apply  again."  See  also,  Ex  parte 
Brown,  1  Gly.  &  J.  408  ;  Ex  parte  HaU, 
1  Rose,  13  ;  Ex  parte  Rowton,  id.  15. 

(j)  Greening,  Exparte,  13Ves.  206  ;  Wat- 
kins  V.  Maule,  2  Jac.  &  Walk.  243  ;  Smith 
U.Pickering, Peake,  N.  P.  C.  50 ;  1  Cooke's 
B.  L.  295  (8th  ed.);  Owen  on  Bank- 
ruptcy, 72,  73 ;  Archbold,  202 ;  Wallace 
V.  Hardacre,  1  Campb.  46  ;  Anonymous, 
id.  492 ;  Lempriere  v.  Paslcy,  2  T.  R. 
485.  It  should  be  observed,  however,  that 
matters  of  this  sort  are  usually  provided 
for  by  statute  regulation. 
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They  may  compound  debts,  redeem  mortgages,  compromise 
claims  against  or  in  favor  of  the  insolvent,  (k)  and  in  general 
do  whatsoever  trustees  may  do.  (/)  And  an  assignee  who  acted 
in  such  matters  in  good  faith  and  with  reasonable  discretion, 
would  seldom  be  molested  by  the  court.  But  it  is  always 
prudent  for  the  assignees  to  obtain  the  specific  instruction  and 
sanction  of  the  court,  for  whatever  they  may  do  in  this  way. 

As  assignees  have,  in  general,  the  powers  of  trustees,  so  the 
responsibilities  of  trustees  attaches  to  them,  (in)  Many  cases 
have  arisen  on  this  question,  and  it  will  often  be  difficult  to 
apply  to  the  facts  of  a  particular  case,  the  rules  of  law.  But 
the  difficulty  cannot  lie  in  those  rules.  The  assignees  are 
trustees  and  agents  for  compensation.  They  will  therefore  be 
held  strictly  for  bad  faith.  But  beyond  this  it  is  believed  that 
they  can  be  liable  for  lack  of  discretion,  or  for  mistake,  only 
where  this  amounts  to  negligence;  not  slight  negligence,  nor 
gross  negligence  ;  but  the  ordinary  negligence  for  which  bailees 
and  trustees  with  compensation  are  usually  liable.     If  this  gen- 


(l-)  Eolison  V.  ,  2Eose,  50;   Dod 

V.  Herrinp;,  1  Russ.  &  U.  153;  Richards 
V.  Mcrriam,  Supreme  Judicial  Court  of 
Massachusetts,  Suffolk,  ss.,  Nov.  T.,  1853, 
not  yet  reported.  But  assignees  not  bound 
by  the  banltrupt's  submis.sion  to  arbitration, 
Mar,sh  v.  Wood,  9  B.  &  C.  659  ;  Snook  r. 
Hcllyer,  2  Chit.  43;  Andrews  v.  Palmer, 
4  B.'&  Aid.  250.  And  in  refrrriny  dis- 
putes to  arbitration,  tlie  assii^aiees,  for 
tlicir  own  security,  should  jirotc^t  against 
the  reference  being  taken  as  an  admission 
■of  assets;  and  if  they  refer  r/f^/^'r////// witliout 
a  protest  of  tliis  kind,  it  will  amount  to 
such  admission,  and  tiny  will  1]C  persun- 
ally  lialile  to  pay  the  sum  awarded,  as  in 
tlie  ease  of  executors  and  administrators. 

Robson   r.  ,  above    citcil.     See  ]>ea- 

con  on  Bankruptcy,  323,  324.  On  the 
subject  of  mortgages,  sec  the  following 
cases,  where  the  light  of  redemption  in  the 
a.ssignees,  is  allowed,  and  di.scussed.  Hig- 
den  V.  WiUiamson,  3  1\  Wms.  132  ;  Pope 
V.  Onslow,  2  \'erii.  286;  Taylor  v. 
Wheeler,  2 id.  565  ;  Vir/iarte Alsager,  2 M. 
U.  &  Ue  G.  328  ;  Pvc  v.  Daubuz,  3  Bro. 
595;  Jir  jHiiii'  llartlcv,  1  Dear.  288;  J£x 
partp  Cox,  2  M.  1).  &  ]Jc  G.  486  ;  Ex  pniie 
Peftit,  2  Gly.  &  J.  47  ;  J'J.r  pnrlr  Berredge, 
3  M.  D.  &  De  G.  464;  Ex  parte  Can;  2 
id,  534  ;  Ex  parte  Living,  1  Deac.  1  ;  Ex 
.parte  Wilson,  2  V.  &  B.  252  ;  Ex  parte 
Barnes,  3  Deac.  223  ;  Ex  parte  Temple,  1 
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G.  &  J.  216.  Mortgages  of  person*!  prop- 
erty, —  Jones  I'.  Gibbons,  9  Ves.  407 ; 
Ryall  V.  Rolle,  S.  C.  1  Atk.  165,  1  Ves. 
Sem-.  348;  Stephens  r.  Solo,  1  Ves.  752; 
Bourne  v.  Dodson,  1  Atk.  154;  Ex  parte 
Austin,  1  Dca.  &  Ch.  207 ;  Doane  v. 
Eddy,  16  Wend.  523  ;  Murray  v.  Burtis, 
15  id.  212.  In  this  country,  iiy  the  late 
national  bankrupt  cases,  and  in  general 
in  the  State  insolvent  laws,  power  is  given 
to  the  assignees  of  an  insolvent  to  com- 
pound debts,  arbitrate  and  redeem  mort- 
gages, on  obtaining  the  approval  of  the 
court  in  that  behalf.  Generally,  he  should 
de]iosit  all  moneys  collected  in  a  bank  of 
good  credit,  and  to  the  account  of  the 
bankrupts'  fund.  Ex  parte  Reynolds,  5 
Ves.  707  ;  Ex  parte  Beaumont,'3  Dea.  & 
Ch.  549. 

(/)  See  cases  cited  supra  in  notes  (v) 
and  (w). 

(m)  The  liabilities  of  assignees  in  respect 
of  negligence,  and  their  duties  as  trustees, 
have  been  set  forth  in  preceding  notes.  Es- 
pecial reference  is  made  to  the  case  of  Bel- 
chier  v.  Parsons,  1  Kenyon  &  Hanmer,  44, 
where  this  subject  is  treated  at  much 
length.  Kmder  v.  Howarth,  2  Stark. 
354  ;  Ex  parte  Lane,  1  Atk.  90  ;  Ex  parte 
Turner,  1  Mont.  &  McA.  52  ;  Knight  v. 
Lord  Plimouth,  3  Atk.  480.  See  espe- 
cially, also.  Raw  v.  Cutten,  9  Bing.  96, 
TiTidal,  C.  J. 
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eral  rule  has  any  peculiar  modification  in  the  case  of  assignees, 
it  must  be  because  the  law  points  out  precisely  their  course, 
and  the  court  are  always  ready  to  direct  them,  and  therefore  a 
mistake  is  without  excuse,  and  a  slight  mistake  may  imply 
great  negligence. 


SECTION    VII. 

WHAT   REAL   PROPERTY   INSOLVENCY   TRANSFERS   TO   THE   ASSIGNEE. 

'  The  theory  of  the  bankruptcy  system  is,  that  it  places  in  the 
hands  of  the  assignees  all  the  property  and  effects  of  the  bank- 
rupt which  can  be  made  available  for  his  debts ;  and  renders 
unnecessary  and  therefore  supersedes  any  other  measures  on 
their  part,  {n)  The  real  estate  of  the  bankrupt  may  be  an  im- 
portant part  of  his  property ;  and  it  all  goes  with  the  rest  to  his 
assignees. 

It  is  a  question  of  some  little  difficulty,  or  has  been  thought 
so  in  some  cases,  in  what  way  or  by  what  kind  of  transfer,  the 
land  goes  to  the  assignees.  It  seems,  however,  to  be  now  set- 
tled, that  bankruptcy  operates  not  so  much  as  a  grant  or  trans- 
fer, but  rather  as  a  sequestration  or  forfeiture,  (o)     No  deed,  or 

(n)     See    Archbold    on    Bankruptcy;  statutes  in  this  respect,  and  on  the  matter 

Cooke  on  the  Bankrupt  Law  ;  Deacon  on  of  the  last  note, — Peny  v.  Bowers,  T. 

Banlvruptcy;  2  Kent's  Cora.  390;  Com.  Jones,   196;  Thomas  ;;.  Popham,  Dyer, 

Dig.  Tit.  Bankrupt,  D.  (26);  2  Black.  218;  Elliot   v.  Danby,  12  Mod.  3;  Ben- 

Com.  285,  485  ;  Ex  parte  Newhall,  2  Sto.  nett  v.  Gaudy,  Garth.  178 ;  Doe  v.  Mitch- 

360 ;  In  the  matter  of  Cheney,  5  Law  R.  ell,  2  M.   &  S.  446 ;  Perry  v.  Bowes,  1 

19;  Clarke  u.  Minot,4  Met.  346;  Prench  .Vent.    360,    S.  C.  1   Show.  206;  Bain- 

V.  CaiT,  2  Gilm.  664.     As  to  the  time  at  bridge  v.  Pinhorn,  Buck,   135  ;  Ex  parte 

which  the  title  to  the  bankrupt's  property  Proudfoot,  1  Atk.  253 ;  Jacobson  v.  Wil- 

vests  in  his  assignees,  see  irifra,  sect.  10.  liams,  1  P.  Wms.  383;  Carleton  «.  Leigh- 

(o)  This  must  still  be  considered  to  a  ton,  3  Meriv.  667;  Lummus  v.  Paii-field, 

great  extent  matter  for  statute  provision.  5  Mass.  249.     See  Com.  Dig.  as  above 

In  the  earlier  English  statutes,  and  even  cited.     See  also,  on  the  matter  of  seques- 

in  Stat.  6  Geo.  IV.  c.  16,  provision  was  tration,  the  important  case  of  The  Royal 

made  for  the  conveyance  of  the  estate  of  Bank  of  Scotland  v.   Cuthbert,   1   Rose, 

the  bankrupt  by  the  commissioners,  with  462 ;  Selkrig  ;;.  Davies,  2  Dow.  230.    At 

formal  deeds,  and  further  providing  that  this  day,  however,  the  provisions  of  the 

until  such  conveyance,  the  act  of  bank-  statutes  of  bankruptcy,  usually  are  to  the 

ruptcy  and  decree,   and  appointment  of  effect  that  the  decree  in  bankruptcy  seques- 

•  assignees,  should   have  no   operation   or  trates  at  once  the  property  of  the  bankrupt, 

effect  in  passing  the  estate,  and  it  was  as  and  leaves  it  in  the  hands  of  his  assignees, 

essential  that  all  formalities  should  be  ob-  without  the  necessity  of  grant.     See  the 

served  in  the  execution  of  the  commis-  statutes  of  the  States,  and  the  provision  of 

sioners' deed  as  in  that  of  a  private  person,  the   late   National  Act;    Carr  u.    Gale, 

See  on  the  construction  of  the  earlier  Daveis,  328,  331. 
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instrument  of  any  kind  is  necessary  to  give  title  to  the  as- 
signees. It  is  as  completely  his  by  the  judicial  record  of  bank- 
ruptcy and  his  appointment,  as  land  is  in  England  his  who 
takes  it  by  fine  and  common  recovery,  (p) 

Nor  is  an  inventory  or  schedule  essential,  (q)  They  are 
proper,  and  assist  in  defining  the  property  and  the  title ;  but 
land  and  interests  in  land  which  were  never  entered  upon  the 
schedule,  pass  none  the  less  to  the  assignee.  And  this  applies 
to  all  interests  in  land  vested  in  the  bankrupt  by  any  means 
whatever,  whether  of  law  or  of  the  bankrupt's  act.  This  rule 
will  include  equally  all  the  rights  or  interests  vested  in  him  by 
contract,  in  respect  to  which  the  assignees  have  all  his  reme- 
dies, and  among  them  that  of  specific  performance  ;  (r)  and  also 
all  those  which  come  to  him  by  devise  or  inheritance,  (s)     And 


[p]  Bumsidc  v.  Memck,  4  Met.  537  ; 
Dyer  v.  Clark,  5  id.  562;  Howard  v. 
Priest,  id.  .582. 

((/)  It  is  not  unusual  to  insert  a  pro- 
vision in  insolvent  hiws,  to  the  efl'eot  that 
a  sehedule  shall  be  prepared  by  the  debtor 
of  his  debts  of  all  kinds,  the  persons  to 
whom  due,  and  whether  collateral  security 
has  been  given,  verified  by  the  oath  of  the 
debtor,  and  delivered  to  the  assignees, 
but  subject  under  certain  restrictions  to 
amendment.  Such  will  be  found  in  gen- 
eral to  be  the  provision  of  the  Massachu- 
setts Statutes  of  Insolvency.  The  vari- 
ous statutes  of  thi.s  State  will  be  found 
collected  in  Cutler's  Insolvent  Laws,  a 
handbook  of  great  convenience  to  the 
practitioner.  But  where  such  regulations 
are  provided,  they  are  matter  of  fomi 
and  directory  rather  than  of  substance, 
and  the  property  of  the  insolvent  pas.'ies, 
without  reference  to  them ;  but  if  not  ob- 
served, the  discharge  niiy  be  refused. 
Jewett  V.  Preston,  27  Jlaine,  400.  In 
the  matter  of  P'rislice,  4  Law  R.  48.3  ; 
Downer  v.  Dana,  22  Vt.  337.  In  the 
ease  of  Jewett  !•.  Freston,  Wliilman,  C.  J., 
said :  "  Tlie  property  of  Preston,  on  his 
becoming  bankrupt,  vested  in  his  as.signei', 
who  instantly  thereupon  became  entitled  to 
])ossession  of  it,  and  might  have  taken  it 
from  the  bankrupt  or  from  any  one  else 
in  jiosse-sion  of  it.  In  fact  the  possession 
of  it  by  the  bankrupt  was  the  possession 
of  the  assignee,  the  bankrupt  being  but 
the  keeper  of  it  for  the  assignee.  It  was 
not  necessary  that  it  should  be  inserted  in 
the  bankrupt  schedule  in  order  to  give  the 
assignee  such  right.     The  bankrupt  act  of 
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1841,  section  3,  is  explicit  to  this  effect. 
The  right  to  the  property  for  the  conver- 
sion of  which  this  action  was  brought, 
and  which  was  never  out  of  the  custody 
of  Preston,  if  the  defendant  Francis  had 
no  right  to  it,  might  be  sold  by  the  as- 
signee, under  the  order  of  the  eoui't  ob- 
tained for  that  purpose ;  and  it  appears 
that  tlie  assignee  had  authority  to  sell,  and 
did  sell  whatever  right  he  had  to  it  to 
the  plaintiff."  Burton  v.  Lockert,  4  Eng. 
(Ark.)  411. 

(r)  Hillary  r.  Morris,  5  C.  &  P.  6 ; 
Valpy  I,.  Oakelcy,  6  E.  L.  &  E.  168; 
Ward  u.  Jenkins,  10  J\Iet.  583;  Lombard 
Bank  r.  Thorp,  6  Cow.  46  ;  Alivon  v. 
Furnival,  4  Tyrw.  751,  S.  C.  1  C.  M. 
&  R.  277;  Carnegie  r.  Morrison,  2  Met. 
381;  Gibson  c.  Carruthers,  8  JW.  &W. 
321 ;  Akhurst  v.  Jackson,  1  Swanst.  85 ; 
Boorman  v.  Nash,  9  B.  &  C.  145  ;  Good- 
win !i.  Lightbody,  Daniell,  153.  See 
also.  Coles  v.  Treeothick,  9  Ves.  234 ;  Ex 
jniie  Pcake,  1  Madd.  346;  Jackson  v. 
Lever,  3  Bro.  C.  C.  605  ;  Mortimer  v. 
Capper,  1  id.  156;  Gray  c.  Bennett,  3 
Met.  522;  Sharke  r.  Koalide,  2  Rose, 
192  ;  Brooke  r.  Hewitt,  3  \'es.  253  ;  WH- 
linghara  !•.  Joyce,  id.  168.  If  a  i;ontract 
for  a  lease  has  been  made,  merely  for  the 
pr-rsoiKil  accommodation  of  the  bankrupt,  the 
assignees  are  not  entitled  to  specific  per- 
formance.    Flood  v.  Finlay,  2  Ball  &  B.  9. 

(s)  Tudway  v.  Bourn,"  2  Burr.  716  ; 
Toulson  V.  Grout,  2  Vern.  432*;  Ex  parte 
Ansell,  19  A'es.  208;  Ranking  u.  Barn- 
ard, 5  Madd.  32  ;  Ex  parte  o.  O'Fen-all, 
1  Gly.  &  J.  347 ;  Cherry  v.  Boultbee,  4 
Myl.   &  Cr.  442;  Ex  parte  Man,  M.  & 
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if  these  rights  are  only  inchoate,  and  require  some  act  on  the 
part  of  the  insolvent  to  make  them  complete,  the  assignee  may 
in  general  do  that  act,  or  the  court  of  equity  will  compel  the 
insolvent  to  do  it.  (t) 

Some  question  has  arisen  where  a  devise  falls  to  the  insol- 
vent after  the  proceedings  commence,  but  before  he  obtains  his 
discharge.  It  is  certainly  true  that  a  devise  is  not  effectual  to 
pass  the  property  to  the  devisee,  without  his  consent  and  ac- 
ceptance, any  more  than  a  gift  can  vest  in  the  donee  without 
his  consent  and  acceptance.  If,  then,  the  bankrupt  refused  to 
accept,  the  devise  might  pass  to  the  heir  of  the  devisor,  perhaps 
by  a  corrupt  bargain  with  the  bankrupt,  and  the  creditors  be 
defrauded.  To  guard  against  this  mischief,  it  is  held,  that  if 
the  devise  be  absolute,  and  without  charge  or  incumbrance, 
and  plainly  for  his  benefit,  the  law  will  presume  his  acceptance, 
and  the  assignees  take  his  title,  (w)  And  we  think  the  princi- 
ple would  be  applied,  even  if  there  were  charges  or  conditions 


McA.  210;  Ex  parte  Makins,  M.  D.  & 
De  G.  613 ;  Brandon  v.  Eobinson,  1 
Eose,  197. 

(t)  This  point  will  be  found  considered 
in  the  cases  above  cited  in  note  (j),  p. 
622,  with  reference  to  indorsement,  and 
the  rights  of  the  assignees  in  the  contracts 
of  the  bankrupts. 

(m)  If  a  devise  falls  after  the  petition 
and  before  decree,  this  will  pass  to  the 
assignees  of  the  bankrupt.  In  Ex  parte 
Newhall,  2  Sto.  360,  Story,  J.,  said: 
"  The  third  section  of  the  bankrupt  act  of 
1841,  chap.  9,  declares  that  all  property 
and  rights  of  property  of  every  bankrupt 
who  shall,  by  the  decree  of  the  proper 
court  be  declared  a  bankrupt  within  the 
act,  shall,  by  mere  operation  of  law,  ipso 
facto,  from  the  time  of  such  decree,  be 
•  deemed  to  be  divested  out  of  the  bank- 
rupt, and  the  same  shall  bo  vested,  by 
force  of  the  same  decree  in  such  assignee, 
as  from  time  to  time  shall  be  appointed 
by  the  proper  court  for  this  purpose.  It 
seems  to  me  that  the  natural,  and  even 
necessary  interpretation  of  this  clause  is, 
that  all  the  property  and  rights  of  prop- 
erty of  the  bankrupt  at  the  time  of  the 
decree  are  intended  to  be  passed  to  the 
assignee.  It  is  true  that  the  decree  will 
by  relation  cover  all  the  property,  which 
he  had  at  the  time  of  filing  the  petition, 


and  at  all  intermediate  times,  to  effect  the 
manifest  pui-pose  of  the  act.  But  this  is 
rather  a  conclusion,  deducible  from"  the 
general  provisions  and  objects  of  the 
whole  act,  than  a  positive  provision.  It 
results  by  necessary  implication  in  order 
to  effect  the  obvious  purposes  of  the  act, 
and  to  prevent  what  otherwise  would  or 
might  be  irremediable  mischief.  ...  I 
take  the  plain  distinction,  running  through 
the  act  to  be,  that  it  is  not  intended  to 
touch  any  property  or  rights  of  property 
which  may  be  acquired  by  a  descent  to 
him  after  the  decree  in  bankraptcy,  by 
which  he  has  been  decreed  to  be  a  bank- 
rupt ;  but  that  it  covers  all  his  property, 
acquired  by  or  descended  to  him  or  be- 
longing to  him  before  the  decree.  The 
English  statutes  of  bankruptcy  go  further, 
and  vest  in  the  assignee  all  the  property 
of  the  bankrupt  which  comes  to  him  by 
descent,  distribution,  or  otherwise,  before 
the  discharge  is  granted.  But  this  doc- 
trine stands  only  upon,  the  positive  lan- 
guage of  those  statutes,  and  not  upon  any 
general  principles  of  law  applicable  to  the 
subject."  Ex  parte  Fuller,  2  Sto.  327  ; 
Townson  v.  Tickell,  3  B.  &  Aid.  31  ; 
Doe  V.  Smvth,  6  B.  &  C.  112  ;  Brown  v. 
Wood,  17  Mass.  68  ;  Ward  v.  Fuller,  15 
Pick.  185.     See  next  njte. 
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to  the  devise,  but  upon  the  whole  it  would  certainly  be  benefi- 
cial ;  and  of  course  the  assignees  would  take  the  devise  cum 
onere.  (v) 

If  the  interests  are  vested  in  the  insolvent,  the  assignee  takes 
them,  although  they  are  not  in  his  possession,  as  a  remainder 
or  reversion.  So  if  it  rest  on  a  contingency,  the  assignee  takes 
subject  to  the  contingency,  or  rather  takes  the  right  to  recover  if 
the  contingency  happens,  {w) 

By  this  is  meant,  however,  a  legal  contingency,  and  not  a 
mere  possibility,  without  some  vested  legal  interest.  Thus,  a 
beneficial  contingency,  however  distant  or  improbable  in  fact, 
will  go  to  the  assignee.  But  if  the  insolvent  be  the  only  son 
of  a  father  who  is  aged,  single,  wealthy,  diseased,  or  even  in- 
curably insane,  so  that  his  enjoying  the  inheritance  seems 
placed  beyond  any  question,  if  it  does  not  in  fact  faU  taihim 


(v)  In  the  case  of  Ex  parte  Newhall, 
cited  in  preceding  note,  the  facts  were, 
that  after  the  filing  of  the  petition,  and 
before  the  decree  in  hankritptcy,  the  liank- 
rupt  became  entitled  to  certain  property 
as  heir  to  his  mother,  to  whom,  when 
alive',  he  had  been  indebted.  Jiulgc  Story 
held  that  the  assignee  of  the  bankrupt  was 
only  entitled  to  the  bankrupt's  moiety,  or 
distributive  share  after  deducting  there- 
from his  debt  to  the  estate.  See  the  cases 
cited  in  note  (c),  sect.  6,  ante,  p.  G2(t. 

(w)  The  test  seems  to  be  a  clear  one 
and  easy  of  application.  It  is  this  :  an 
interest  {as  has  already  been  stated) 
which  can  be  assigned  or  transmitted  by 
the  bankrupt  himself,  will  pass  tn  the  as- 
signee. TJie  leading  case  on  this  sub- 
ject is  Higden  v.  Williamson,  3.  P.  Wnis. 
132.  In  this  case,  one  seized  of  a  copy- 
hold estate,  surrendered  the  premises  to 
the  use  of  his  last  will,  and  afterwards 
de^dsed  them  to  his  daughter  for  life,  then 
to  trustees  to  be  sold,  and  the  ihoikv 
arising  from  the  sale  to  be  divided  among 
such  of  his  dauubtcr's  children  as  should 
be  living  at  her  ikatli.  Testator  dieil ;  the 
daughter  had  issue,  among  otliers  a  son, 
who  was  a  tvailei-,  and  became  'lankrupt, 
nd  thecommi.ssioiiurs  assigned  his  estate. 
The  bankrupt  got  his  certificato  allowed, 
and  then  his  mother  died.  The  assignees 
brought  their  bill  for  the  bankrupt's  share 
of  the  money  arising  from  the  sale.  The 
case  of  Jacobson  v.  Williams,  1  P.  Wms. 
385,  having  been  relied  on  by  counsel, 
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Sir  J.  Jiki/ll,  M.  R.,  decreed  for  the  plain- 
tiffs, distinguishing  the  principal  case  from 
tliat  of  Jac(jbson  r.  Williams,  for  there 
the  husband,  the  bankrupt,  could  not  have 
come  at  his  wife's  portion  by  the  aid  of 
eciuity  without  making  some  provisions 
for  her,  and  it  was  not  reasonable  the  as- 
signees, who  stood  but  in  his  place,  and 
derived  their  claim  from  him,  should  be 
more  favored.  Also  the  Master  said  he 
laid  his  finger  and  chiefly  grounded  his 
opinion  on  the  words  of  the  statute  13 
Eliz.  cap.  7,  sect.  2,  Avhich  enacts  "  that 
the  commissioners  shall  be  empowered  to 
assign  over  all,  that  the  bankrupts  might 
depart  withal."  Now  hero  the  son  might, 
in  his  mother's  lifetime,  have  released  his 
contingent  interest,  so  that  the  commis- 
sioners by  virtue  of  that  act,  are  enabled 
to  assign  it,  and  consequently  these  as- 
signees must  be  well  entitled.  The  same 
test  was  admitted  by  Lord  Ilardwicke,  in 
Jewson  [•.  Moulson,  2  Atk.  417,  though 
differing  on  tlic  ([uestion  whether  the  pos- 
sibility in  llcyclcn  v.  AVilliams  was  not  of 
this  class  which  might  be  assigned  at  least 
in  equity.  Taylor  v.  Wheeler,  2  Vem. 
565  ;  Es  part,e  Goldney,  3  Deae.  570  ;  Ex 
parte  Foster,  1  M.  D.  &  De  G.  418; 
Foster  i'.  Hudson  (on  ap])eal),  2  id.  177  ; 
Moth  V.  Frome,  Ambl.  394 ;  Carleton  v. 
Leighton,  3  Her.  667  ;  French  v.  Carr, 
2  Gilm.  664  ;  Dommett  r.  Bedford,  6  T. 
R.  684,  Loftt,  71  ;  Perry  r.  Jones,  1  H. 
Bl.  30,  in  error,  3  T.  R.  88. 
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by  the  death  of  his  father,  before  he  obtains  his  discharge,  it 
belongs  to  him,  and  the  assignees  have  no  claim  whatever. 
Equities  of  redemption  are  among  those  real  interests  which 
most  frequently  pass  to  the  assignee.  For  it  generally  happens 
that  a  bankrupt  has  already  endeavored  to  extricate  or  save 
himself  by  raising  what  money  he  could  on  his  property  which 
he  could  use  for  that  purpose.  We  have  already  said  that  the 
assignees  may,  in  general,  redeem  all  mortgages  ;  (x)  or  they  may 
sell  the  equities  ;  this  last  is  the  most  usual  way ;  but  if  there 
is  any  question  whatever,  the  order  or  permission  of  the  proper 
court  should  be  obtained. 

An  interesting  question  has  arisen  as  to  the  effect  of  a  want 
of  record.  Wherever  this  record  is  required  when  land  is 
transferred,  as  is  the  case  in  all  our  States,  it  is  obvious  that  no 
mortgage  which  is  unrecorded  can  be  made  available  for  the 
mortgagee  or  his  assigns  or  representatives,  against  one  who 
purchases  the  land  in  good  faith,  without  notice.  But  in 
England,  where  there  is  no  general  law  of  record,  there  is  a 
strong  disposition  to  hold  a  purchaser,  by  copyhold  for  example 
where  there  has  been  no  surrender  and  the  legal  title  is  incom- 
plete, as  a  purchaser  by  contract,  and  therefore  holding  by  good 
title  against  the  assignees,  (y)  In  this  country,  however,  it 
seems  to  be  settled  by  the  highest  authority,  that  the  require- 
ment of  record  is  peremptory,  and  not  to  be  set  aside,  (z)  And 
an  assignee  would  hold  where  the  insolvent  had  made  a  mort- 
gage which  was  not  recorded;  and  would  not  hold  where  a 
mortgage  was  made  to  him,  and  he  had  not  recorded  it,  and 
a  party  claims  to  hold  it  by  subsequent  transfer  from  the  mort- 
gagor, for  value  and  without  notice. 

We  do  not  know  in  this  country,  or  scarcely  know,  the  equi- 
table mortgage  of  the  English  law,  which  is  created  by  a  mere 
delivery  of  the  title  deeds,  (a)     Still  we  have  equitable  mort- 

(x)  See  supra,  p.  623,  and  cases  cited.  (a)  Beriy  v.  Mutual  Ins.  Co.  2  Johns. 

(y)  Deacon  on  Bankraptcy,  tit.  Copy-  Ch.  603  ;  Portwood  v.  Outton,  3  B.  Mon. 

hold,  354 ;  Taylor  v.  Wheeler,  2  Vern.  247  ;  Rockwell  v.  Hobby,  2  Sandf.  Ch.  9  ; 

565.    See  also,  Ex  parte  Harvey,  Buck,  Williams  v.    Stratton,  10  Smedes  &  M. 

493;  Ex  parte  Holland,  4   Madd.   483;  418;  Welsh   v.   Usher,  2  Hill,  Eq.  170. 

Doe  V.  Clark,  1  D.  &  R.  44,  5  B.  &  Aid.  See  also,  Shitz  v.  Dieffenbach,  3  Penn. 

458.  St.  233  ;  Vanmeter  v.  McFaddin,8  B.  Mon. 

[z)  4  Kent's  Comm.  168,  and  notes.  435  ;  Adams'  Equity,  (Am.  ed.)  333. 
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gages,  or  rights  or  liens  to  which  a  court  of  equity  would  give 
such  an  effect.  And  the  court  would  probably  enforce  such  a 
mortgage,  at  the  suit  of  the  assignee,  or  for  his  benefit,  if  no 
positive  law  made  a  record  necessary. 

If  the  insolvent  can  maintain  a  writ  of  entry,  or  any  action 
for  land,  or  for  the  rents  and  profits  of  the  land,  the  assignees 
take  all  these  rights,  (b) 

So,  if  the  insolvent's  wife  has  land,  and  the  insolvent  has  any 
estate  or  interest  in.  it  as  her  husband,  for  her  life,  or  as  tenant 
by  the  curtesy  for  his  own,  all  this  interest  of  the  husband 
passes  to  the  assignee,  (c)  And  it  passes  so  absolutely,  that  it 
seems  no  suit  can  be  brought  against  the  husband  after  the  act 
of  bankruptcy,  for  division,  or  for  any  purpose,  and  no  such 
action  can  be  defended  against  by  the  bankrupt  himself,  or  in 
his  own  name,  but  only  by  the  assignee,  (d) 

In  regard  to  the  real  estate,  as  well  as  to  the  personal  estate 
of  the  insolvent,  it  may  be  regarded  as  a  very  general,  if  not  a 
universal  rule,  that  whatever  the  insolvent  could  himself  trans- 
fer to  his  creditors  or  to  his  assignees  for  them,  the  law  itself, 
without  his  act,  transfers  to  his  assignees,  (e) 

(6)  Smith    V.    Coffin,   2   H.   Bl.   444;  this  —  that  in  many  cases,  from  the  policy 

Mitchell  V.  I-Iughes,  4  M.  &  P.    577,    6  of  the  law,  a  right  of  action  does  not  pass. 

Bing.   689.     The  case  of  Smith  i'.  Cof-  But  here  the  policy  is,  that  every  right, 

fin  was   a   writ   of   entry  sur  abatement,  belonging  in  any  shape  to  the  bankrupt, 

brought  by  the  assignees  of  a  bankiaipt.  sliould  pass  to  his  assignees.     And  this 

Eiji-p,  L.  C.  J.,  said  :  "  This  case  has  been  being  the  clear  intent  of  the  law,  a  par- 

Tery  elaborately  and  ably  ai-gued  by  my  ticular  recital  of  this  species  of  right  could 

brother   Williams,  but  his  argument  goes  not  be   necessary.     I  think  it  is   a  clear 

against  the  most  express  and  plain  spirit  case,  both  on  the  words  of  the  act  of  par- 

of  the  liankrupt  laws,  which  is,  that  every  Uament,  and  on  the  subject-matter."     See 

beneficial  interest  which  the  bankrupt  has  also,  cases  cited  ante,  note, 
shall  be  disposed  of  for  the  benefit  of  his         (c)  Jacobson  v.  Williams,   1  P.  Wms. 

creditors.      .  .  It  is  true,  that  on  general  383.     See  further  cases  cited   ante,  note 

princii)lcs,  rights  of  action  are  not  forfeit-  (A,)  sect.  6,  p.  621. 

able  nor  assignable,  except  in  a  particular         (rf)  Mitchell  v.  Hughes,   6  Bing.  689. 

mode;  but   that  rule  is  founded  on  the  Tindal,  C.  J.  :  "  Upon  the  general  ground 

policy  of  the  common  law,  which  is  averse  therefore,  that  in  all  instances  in  which 

to  encourage  litigation ;  but  in  this  case  the  assignees  take  any  thing  derivatively 

the  policy  of  the  bankrupt  laws  requires  from  the  bankrupt,  they  are  empowered 

that  the  riglit  of  action  should  be  assign-  by  the  bankrupt  act  to  sue  in  their  own 

able  and  transferred  to   the  assignees  as  names.     We  think  the   present  court,   ia 

much  as  any  other  species  of  property.   It  which  the  bankrupt  sues  to  recover  in  his 

IS  an  hereditament,  and  the  words  of  the  own  name  and  that  of  his  wife,  land  in 

statute   are  large  enough  to  comprehend  which    he   would   take   a  freehold    that 

It ;  and  no  case  has  been  shown  to  prove  would  forthwith  belong  to  the  assignees, 

tliat  It  ought  not  to  pass.     What   then  cannot  be  supported." 
does  the  whole  argument  amount  to  but        (e)  See  cases  cited  ante,  note  (n.)  p.  624. 
[624] 
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It  is  an  apparent  exception  and  not  a  real  one,  which  will 
not  permit  an  assignee  to  take  w'hat  the  insolvent  holds  intrust, 
or  in  any  fiduciary  relation.  For  if  the  insolvent  could  transfer 
that  in  payment  of  his  own  debts,  he  could  not  do  this  honestly 
or  legally.  But  it  may  be  sometimes  difficult  to  distinguish  be- 
tween such  fiduciary  interest,  which  the  assignee  would  not 
take,  and  an  interest  incumbered  with  a  charge,  which  he  would 
take.  In  general,  it  may  be  said,  that  if  the  thing  to  be  done 
be  capable  of  immediate  performance,  and  the  assignee  can  do 
it  as  well  as  the  insolvent,  and  by  doing  it  a  valuable  interest 
becomes  vested  in  the  assignee,  which  he  can  use  for  the  ben- 
efit of  the  creditors,  without  detriment  to  any  person,  such  an 
interest  or  right  the  insolvent  will  take. 


,       SECTION    VIII. 

WHAT   PERSONAL   PROPERTY   INSOLVENCY    TRANSFERS    TO    THE 
ASSIGNEE. 

Some  of  the  principles  already  stated  as  to  real  property  ap- 
ply equally  to  personal  property.  (/)     Thus,  the  assignee  takes 

(f)  We  collect  in  this  note  afew  of  the  I  may  call  the  crime  committed,  (for  the 
more  instructive  cases,  in  regard  to  the  old  statutes  consider  liim  a  criminal) ; 
transfer  ofpersonal  property  in  possession,  tliey  make  a  sale  by  the  commissioners 
in  addition  to  those  cited  in  tlie  preceding  good  against  all  persons  who  claim  by, 
section  :  Jewett  v.  Preston,  27  Maine,  from,  or  under  the  bankrapt,  after  the  act 
400 ;  Griswold  v,  Pratt,  9  Met.  1 6,  cited  of  bankruptcy,  and  against  all  executions 
aliter  to  another  point ;  Gary  v.  Crisp,  1  not  served  and  executed  before  the  act  of 
Salk.  108;  Billon  D.Hyde,  1  Ves.  Sr.  328.  bankruptcy."  Kitchin  v.  Campbell,  3 
In  this  case  Lord  Hardwicke  said  :  "  By  Wils.  304  ;  Lazarus  v.  Waithman,  5  Moe. 
the  act  of  bankruptcy,  all  the  real  and  per-  313  ;  Balrae  o.  Ilutton,  3  Bing.  471 ; 
sonal  estate  vested  in  the  assignees,  and  Kouch  v.  The  Great  Western  Railway 
the  property  vested  in  them  from  the  time  Co.,  1  Q.  B.  (Ad.  &  Ell.  N.  S.)  51; 
of  the  act  committed,  and  that  may  go  Winks  o.  Hassall,  9  B.  &  C.  372  ;  Kyn- 
back  to  a  great  length  of  time ;  and  it  aston  v.  Crouch,  14  M.  &  W.  266 ;  Pear- 
overcharges  all  those  acts,  without  regard  son  v.  Graham,  6  Ad.  &  Ell.  899  ;  Har- 
to  the  fairness  or  fraud  in  them,  so  that  a  wood  v.  Bartlett,  6  Bing.  N.  C.  61  ;  Ste- 
sale  of  goods  by  the  bankrupt  after  the  act  phens  v.  Elwall,  4  M.  &  S.  259 ;  Coles  v. 
committed,  is  a  sale  of  their  property,  and  Wright,  4  Taunt.  198;  Tope  w.  Hockin, 
for  which  they  may  maintain  trover."  In  7  B.  &  C.  110  ;  Ward  v.  Daltou,  7  C.  B. 
Cooper  u.  Chitty,!  Burr,  31,  Lord  Jfans-  643;  Acraman  v.  Morrice,  8  id.  449; 
Jidd  ssii:  "  This  relation  the  statutes  of  Tooke  u.  HoUingworth,  5  T.  E.  215; 
bankruptcy  introduced  to  avoid  frauds.  Valpy  v.  Sandars,  5  C.  B.  886  ;  Wilkins 
They  vest  in  the  assignees  all  the  property  v.  Bromhead,  6  M.  &  G.  963  ;  Car- 
that  the  bankrapt  had  at  the  time  of  what  valho  v.  Burn,  4  B.  &  Ad.  382  ;  Danger* 
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no  chattels  or  choses  in  action  held  by  the  insolvent  only  in  a 
fiduciary  capacity ;  but  if  any  be  held  by  him  partly  for  the 
benefit  of  others  and  partly  for  his  own  benefit,  his  own  personal 
interest,  if  it  be  severable,  would  pass  to  the  assignee,  (g-)  So, 
all  the  contracts  of  the  assignee  which  relate  to  personalty,  may 
be  assumed  and  executed  by  the  assignee  for  the  benefit  of  the 
fund,  unless  the  services  to  be  rendered,  or  the  work  to  be  done, 
could  be  only  performed  by  the  insolvent  individually,  and  not 
by  any  other  person  in  his  stead,  (h) 

This  is  true  even  if  the  contract  forbid  assignment,  and  make 
it  void.     Thus,  fire  policies  generally,  and  marine  policies  often, 


field  V.  Thomas,  9  Ad.  &  Ell.  292  ;  An- 
derson V.  Miller,  7  S.  &  Mar.  586  ;  Ex 
parte  Cotterill,  3  Mont.  &  Ayr.  376; 
Belcher  v.  Campbell,  8  Q.  B.  1. 

(g)  Carpenter  v.  Marnell,  3  B.  &  P.  40 ; 
Copeman  v.  Gallant,  1  P.  Wms.  314 ; 
Ex  parte  Gillett,  Ex  parte  Bacon,  3  Mad. 
28  ;  Joy  v.  Campbell,  1  Sch.  &  Lef.  328  ; 
Winch  V.  Keeley,  1  T.  R.  619 ;  Ex  parte 
Martin,  19  Ves.  491  ;  Gardner  v.  Rowe, 
2  Sim.  &  Stu.  346  ;  Ex  parte  Chion,  3  P. 
Wms.  187,  n.  (a);  Walker  v.  Bnrnell, 
Dougl.  317;  Collins  v.  Forbes,  3  T.  E.  316. 

(A)  Whitworth  v.  Davis,  1  V.  &  B.  545  ; 
Sloper  V.  Fish,  2  id.  145;  Sharpe  v. 
Roahde,  2  Rose,  192;  Goodwin  v.  Light- 
body,  1  DanieU,  153;  Butler  v.  Carver,  2 
Stark.  433  ;  Brooke  v.  Hewitt,  3  Ves.  253 ; 
Weatherall  v.  Gccring,  12  id.  513  ;  Smith 
V.  Coffin,  2  H.  Bl.  444  ;  JSIoyses  v.  Little, 
2  Vera.  194;  Drake  r.  Mayor  of  Exeter, 
1  Ch.  Ca.  71,  1  Eq.  Ca.  Alir.  53  ;  Valpy 
V.  Oakeley,  6  Eng.  Law  &  Eq.  168 ;  Alder 
V.  Keighley,  15  M.  &  W.  117;  Hill  v. 
Smith,  12  id.  618  ;  Gibson  v.  Carrathers, 
8  id.  321  ;  Boorman  ».  Nash,  9  B.  &  C. 
145 ;  Splidt  V.  Bowles,  10  East,  279 ; 
Kymer  j;.  Larkin,  5  Bing.  74;  Akhurstw. 
Jackson,  1  Swanst.  85  ;  Flood  v.  Finlay,  2 
Ball  &  B.  9  ;  Ex  parti-  Goodall,  2  Gly.  & 
J.  281 .  And  see  other  cases  cited  ante, 
sect.  6,  n.  (w),  p.  617.  Other  interests  of 
a  character  somewhat  uncertain  will  pass 
to  the  assignee.  Thus,in thecaseofapa- 
tent  right,  it  was  held  that  this  would  pass. 
Hesse  v.  Stevenson,  3  B.  &  P.  565.  Lord 
Alvanley,  C.  J.,  said :  "  It  is  contended  that 
the  nature  of  the  property  in  this  patent 
was  such  that  it  did  not  pass  under  the 
assignment ;  and  several  cases  were  cited 
in  support  of  this  proposition.  It  is  said, 
that  although,  by  the  assignment,  every 
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right  and  interest,  and  every  right  of 
action,  as  well  as  right  of  possession  and 
possibility  of  interest,  is  taken  out  of  the 
bankrupt  and  vested  in  the  assignees,  yet 
that  the  fraits  of  a  man's  own  invention 
do  not  pass.  It  is  true  that  the  schemes 
which  a  man  may  have  in  his  own  head 
before  he  obtains  his  certificate,  or  the 
fruits  which  he  may  make  of  such  schemes 
do  not  pass,  nor  could  the  assignees  re- 
quire him  to  assign  them  over,  provided 
he  does  not  cany  his  schemes  into  effect 
until  after  he  has  obtained  his  certificate. 
But  if  he  avail  himself  of  his  knowledge 
and  skill,  and  thereby  acquire  a  beneficial 
interest,  which  may  be  the  subject  of  assign- 
ment, I  cannot  frame  to  myself  an  ar- 
gument why  that  interest  should  not  pass 
in  the  same  manner  as  any  other  property 
acquired  by  his  personal  industry.  Can 
there  be  any  doubt  that  if  a,  bankrupt 
acquire  a  large  sum  of  money,  and  lay  it 
out  in  land,  that  the  assignees  may  claim 
it  ?  They  cannot  indeed  take  the  profits 
of  his  daily  labor.  He  must  live.  But  if 
he  accumulate  any  large  sum,  it  cannot 
be  denied  that  the  assignees  are  at  liberty 
to  demand  it ;  though,  until  they  do  so,  it 
does  not  lie  in  the  mouth  of  strangers  to 
defeat  an  action  at  his  suit  in  respect  of 
such  property,  by  setting  up  his  bank- 
ruptcy. We  are,  therefore,  clearly  of 
opinion,  that  the  interest  in  the  letters 
patent  was  an  interest  of  such  a  nature  as 
to  be  the  subject  of  assignment  by  the 
commissioners."  So  an  interest  in  a  policy 
of  insurance.  Schondler  v.  Waee,  1 
Campb.  487,  and  itvfra.  So  an  interest  in 
improvements  made  by  the  bankrupt  upon 
a  tract  of  government  land.  Frencli  v. 
Can-,  2  GUm.  664. 
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prohibit  assignment,  and  the  insured  might  lose  any  benefit 
under  them  by  a  voluntary  assignment.  But  in  bankruptcy  and 
insolvency,  although  the  word  "  assignee  "  is  used,  it  is  inaccu- 
rate, as  the  property  is  transferred  by  the  law,  and  not  by  the 
owner,  who  is  the  only  party  who  can  assign,  (i)  For,  as  we 
have  seen,  the  process  of  ti*ansfer  to  the  assignee  is  rather  one 
of  sequestration;  the  law  taking  the  property  or  interest  from 
the  insolvent,  and  then  placing  it  in  the  hands  of  the  assignee 
as  trustee.  But  courts  have  gone  still  further.  In  one  case,  at 
least,  the  insurance  was  held  not  to  be  forfeited  by  a  voluntary 
assignment  by  the  insured  to  assignees  in  trust  for  creditors,  (j) 
The  true  ground  for  such  a  doctrine  would  seem  to  be,  that  the 
assignment  left  the  property  insured,  and  the  interest  in  the 
policy  substantially  belonging  to  the  owner,  and  applicable  only 
to  payment  of  his  debts,  with  the  right  to  any  surplus  which 
might  reniain  ;  so  that  the  assignee  is  only  acting  as  the  agent 
of  the  insolvent.  This  doctrine  is  generally  acquiesced  in,  and  all 
voluntary  assignments  for  creditors  do,  we  believe,  transfer  the 
insured  property  and  the  policies;  but  still  it  is  customary 
and  safer  to  obtain  the  consent  of  the  insurers. 

The  assignee  takes  all  personal  property  abroad,  under  the 
qualification  imposed  by  the  American  rule,  as  stated  above ; 
that  is,  he  acquires  no  right  which  can  avail  against  an  attach- 
ment or  levy  made  in  the  State  where  it  is  situated,  in  favor  of 
a  citizen  of  that  State,  before  the  assignee  takes  actual  posses- 
sion, (k) 

As  to  the  wife's  choses  in  action,  it  seems  now  to  be  settled, 
after  a  considerable  conflict  and  uncertainty,  that  the  assignee 
takes  the  husband's  right  of  reducing  them  to  possession,  and 
collecting  and  holding  the  proceeds  for  the  benefit  of  the  cred- 
itors.    It  would  seem,  therefore,  that  an  endeavor  by  the  hus- 

(t)  Lazarus  v.  Commonwealth  Ins.  Co.  Hair.  &  McH.  236  ;  Milne  v.  Moreton,  6 

5  Pick.  76,  S.  C.  19  id.  81.  Binn.353;  Abraham  «.  Plestoro,  3  Wend. 

(j)  1   Phillips   on   Insurance,  73,  74  ;  538 ;  Menick's  case,  2  Asm.  485 ;  Johu- 

Brichta  v.  N.  Y.  La  Fayette  Ins.  Co.  2  son  v.  Hunt,  23  Wend.  90,  91  ;  Lord  v. 

Hall,  372.  Brig  Watchman,  Ware,  232 ;  Fall  River 

(it)  See  the  cases  cited  on  the  subject  Iron  Works  v.  Croade,  15  Pick.  11 ;  Fox 

of  the  transfer  c(f  goods  by  foreign  assign-  v.  Adams,   5   Greenl.  245  ;  Saunders  u. 

ment  in  bankruptcy,  and  especially  to  this  Williams,  5  N.  H.  213;  Ogden  v.   Sann- 

point,  Blake  v.  Williams,  6  Pick.  286  ;  2  ders,  12  Wheat.  213;  Agnew  v.  Piatt,  15 

Kent,  406,  et  sea.;  Burk  v.  M'Clain,  1  Pick.  417. 
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band  to  put  his  wife's  unreduced  clioses  in  action  out  of  the 
reach  of  his  creditors,  and  to  secure  them  for  her  by  trustees  or 
otherwise,  would  be  as  ineffectual  as  an  effort  to  appropriate  a 
part  of  his  money  for  the  same  purpose.  Whether  insolvency 
operates  a  reduction  to  possession,  or  only  transfers  to  the 
assignee  the  right  to  reduce,  has  been  much  disputed.  But  the 
better  reason  and  the  better  authority  favor  the  view,  that  it 
gives  only  a  right  to  reduce  ;  and,  therefore,  the  assignee  has 
no  property  in  the  thing  until  actually  reduced.  (/) 


(/)  The  doctrine  of  the  law  npon  tliis 
suliject  was  wuU  set  forth  by  S/i'ur,  C.  J., 
delivering  the  opinion  of  tlic  court  in  Da- 
vis V.  Newton,  6  Jlet.  537  ;  "  The  other 
material  question  is,  wliether  the  assli^nee 
had  a  right,  and  wlietlier,  in  the  proper 
discharge  of  liis  duty  as  asriignee,  he  ought 
to  have  a-Jsertcd  his  right  to  the  notes  and 
securities  wdiich  are  claimed  as  the  choses 
in  action  of  the  wife  of  the  insolvent.  It 
is  undoubtedly  the  policy  and  tlie  legal 
effect  of  the  insolvent  laws,  to  traii-fer  to 
the  assignees,  for  the  benefit  of  creditors, 
all  tlie  property  of  tlie  delitor,  and  all  the 
riglits  and  interests  which  ho  could  prop- 
erly transfer  by  his  own  act ;  and  the  ex- 
tent of  this  assignment  is  very  Iiroad  and 
comprehensive.  And  the  Eii^lisli  bank- 
rupt laws,  which  are  nearly  in  the  same 
terms,  recognize  tlic  right  of  the  assignee 
to  possess  himself  of  the  clioses  in  action, 
and  other  property  of  the  bankrapt's  wife. 
For  the  purpose  of  tlie  law  is  to  transfer 
the  rights  of  the  debtor,  in  the  same  plight 
which  they  were  in,  in  the  hands  of  the 
debtor  himself,  subject  in  all  respects  to 
the  same  liens,  incumbrances,  and  equities. 
But  it  seems  to  lie  a  \i'cll-settled  rule,  that 
the  property  of  the  husband  in  the  riglits 
iind  cJujst.s  in  action  of  the  wife,  is  not 
absolute  and  unlimitrd.  Gnssett  r.  Grout, 
4  J'Irt.  486.  The  husband  may  reduce 
the  wife's  choses  in  action  to  jiossession, 
■and  assign  tlie  same  to  his  creditors ;  but 
■ordinarily  he  is  not  compellable  to  do  so, 
and  if  he  does  it,  and  they  re(inire  the  aid 
■of  a  court  of  justice,  it  will  not  be  granted 
unless  a  reasonable  provision  he  made  out 
of  it  for  the  wife."  Gray  o.  Bennett,  3 
Mot.  .522  ;  Miltiird  v.  Mitibrd,  9  Ves.  87; 
Jewson  r.  Moulson,  2  Atk.  420;  (hiyner 
V.  Wilkinson,  Dickens,  491  ;  .Saddington 
1'.  Kinsman,  1  Bro.  C.  C.  44 ;  Van  Epps 
V.  Van  Densen,  4  I'aige,  04  ;  I'ierce  v. 
Tliornely,  2  Simon,  167  ;  Christian  on  the 
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Bankrupt  Law,  270 ;  Hornsby  v.  Lee,  2 
Madd.  16;  Wooland  v.  Crowther,  12 
Ves.  174;  Nash  v.  Nash,  2  Madd.  133; 
2  Sto.  Eq.  Jur.  ch.  37,  §  1411  (4  s«/. ;  1 
Fonbl.  Eq.  B.  1,  ch.  4,  §  24 ;  Forrest  v. 
Warrington,  2  Desaus.  254;  Thomas  v. 
Kelsoe,'7  Hon.  523  ;  Ripley  v.  Woods,  2 
Sim.  165  ;  Ex  parte  Beresford,  1  Desaus. 
268  ;  Forbes  v.  Fhipps,  1  Eden,  502  ;  Gal- 
lego  V.  Gallcgo,  2  Brock.  285  ;  Kyland  v. 
Smith,  1  Mylne  &  C.  53 ;  Poind'exter  a. 
Blackburn,  1  Ired.  teq.  286  ;  SnowhiU  r. 
Snowhill,  1  Green,  Ch.  30 ;  Outealt  v. 
Van  Winkle,  id.  516  ;  Oglandcr  v.  Boston, 
1  A'ern.  396  ;  Milner  e.  Milnes,  3  T.  E. 
627;  Parsons  v.  Parsons,  9  N.  H.  309; 
Ilavward  v.  Hayward,  20  Pick.  517; 
Page  V.  Estes,  19  id.  269  ;  Holbrook  v. 
Waters,  id.  354  ;  "Wheeler  v.  Bowcn,  20 
id.  563.  See  the  remarks  of  Slimr,  C. 
J.,  in  Davis  v.  Newton,  6  Met.  537,  defin- 
ing the  extent  of  the  doctrine  of  the  last 
tn  o  cases.  Jliles  c.  Williams,  1  P.  Wnis. 
249  ;  Bosvil  v.  Brander,  id.  458  ;  Mitchell 
V.  Hughes,  6  Bing.  689.  On  the  conflict 
of  ojiinion  in  the  earlier  and  later  English 
cases,  as  to  the  etfect  of  assignment,  see 
the  note  to  p.  119  of  the  second  volume 
of  Kent's  Commentaries,  8th  ed.,  and  the 
following  additional  cases ;  Chandos  i\ 
Talbot,  2  P.  Wni,~.  601  ;  Hawkyns  v. 
(_>byn,  2  At.  549;  Bates  v.  Dandy,  id. 
207  ;  Hornsby  v.  Lee,  above  cited  ;  Pur- 
dew  V.  Jackson,  1  Itussell,  '70  ;  Honneri.'. 
M(a-ton,  3  id.  65  ;  Wright  c.  Morlev,  11 
A'es.  12  ;  Ellison  o.  Elwin,  13  Sim.' 309  ; 
EUiott  1'.  Cordell,  5  Jladd.  149  ;  Stanton 
)-.  Hall,  2  Russ.  &  My.  175;  Tidd  v. 
Li.ster,  17  Eng.  Law  &  ivp  567  ;  Shaw  !'. 
jMitchell,  5  Law  R.  453.  The  right  in 
equity  of  the  wife  to  a  provision  out  of  her 
choses  in  action,  when  the  assignee  asks  the 
aid  of  ei[uity  to  aid  him  iu  enforcing  his 
remedies,  seems  clearl)-  settled  at  this  day. 
In  addition  to  the  cases  above  cited,  the 
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All  the  money  in  the  insolvent's  hands,  or  in  deposit  at  any 
bank  or  elsewhere  for  him,  or  in  the  hands  of  any  agent  or 
attorney,  passes  at  once  to  the  assignee,  and  his  order  or  check 
for  it,  after  notice  as  assignee,  is  valid,  and  the  insolvent's  check 
is  not  valid,  (m) 

So  the  assignee  claims  all  debts ;  and  if  there  be  mutual 
accounts  or  claims  between  the  insolvent  and  another,  the  as- 
signee takes  only  the  balance  due  the  insolvent,  with  full 
right  of  set-ofFin  the  creditor,  (w)    If  the  other  party  has  a  right 


doctrine  will  be  found  elaborately  and 
cleariy  set  forth  in  2  Kent's  Commentaries, 
pp.  121,  et  seq.,  where  numerous  authori- 
ties on  the  point  are  examined. 

(m)  This  seems  necessarily  to  follow 
from  the  cases  already  cited,  showing  that 
ail  the  property  of  the  bankrupt  is,  by  the 
decree  in  bankruptcy,  transfen'cd  to  the 
assignees.  Hill  v.  Smith,  12  M.  &  W. 
618.  In  all  such  cases,  the  simple  test 
question  would  seem  to  be,  "  Can  tlie 
money,  in  whosesoever  hands  it  may  be, 
be  clearlv  recognized  as  the  bankrupt's  1  " 
Godfrey";;.  Furzo,  3  P.  Wms.  185;  Ex 
parte  S,owton,  17  Ves.  426  ;  Ex  parte  Sel- 
lers, 18id.  229.  In  Scott  w.Surman.Willes, 
400,  it  was  held  that  if  goods  be  consigned 
to  a  factor  for  sale,  and  he  sell  and  receive 
the  money  before  his  bankruptcy,  and  do 
not  pureh^e  with  it  any  specific  thing, 
capable  of  being  distinguished  from  the 
rest  of  bis  property,  the  consignors  cannot 
recover  the  whole  money  from  the  as- 
signees, but  must  come  in  under  the  com- 
mission. But  that  if  the  goods  remain  in 
specie  in  the  factor's  hands  at  the  time  of 
the  bankruptcy,  the  consignors  may  re- 
cover the  goods  in  trover  from  the  as- 
signees. Or  if  a  factor  sell  goods  for  his 
principal,  and  become  bankrupt  before 
payment,  and  his  assignees  afterwards  re- 
ceive the  money  for  them,  the  principal 
may  recover  it  from  them  in  an  action  for 
money  had  and  received.  The  court,  with 
regard  to  the  particular  facts  before  them, 
held  that  the  money  which  had  been  re- 
ceived by  the  factor  in  payment  for  goods 
sold,  could  not  be  recovered  in  full,  be- 
cause here  it  could  not  bo  distinguished 
from  other  money  of  the  bankrupt  factor. 
Money  has  no  earmark,  and  therefore 
cannot  be  followed."  Willes,  C.  J.,  in 
this  case.  But  in  the  modern  practice  of 
factors,  where  money  is  deposited  to  the 
particular  account  of  each  consignor,  it  is^ 
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conceived  that  such  money  may  well  be 
held  to  possess  an  earmark.  And  to  the 
same  point  are  Burdett  v.  Willett,  2  Vem. 
638  ;  Tooke  v.  HoUingworth,  5  T.  R.  215. 
Lord  Kenyan,  C.  J. ;  "  If  goods  be  sent  to 
a  factor  to  be  disposed  of,  who  afterwards 
becomes  a  bankrupt,  and  the  goods  remain 
distinguishable  from  the  rest  of  his  prop- 
erty, the  principal  may  recover  the  goods 
in  specie,  and  is  not  driven  to  the  neces- 
sity of  proving  his  debt  under  the  commis- 
sion of  bankmpt.  Nay,  if  the  goods  be 
sold,  and  reduced  to  money,  provided  that 
money  be  in  separate  bags,  and  distin- 
guishable from  the  factor's  other  property, 
the  law  is  the  same."  Hall  v.  Boardman, 
14  N.  H.  38 ;  Price  v.  Ralston,  2  Dall.  60  ; 
Taylor  v.  Plumer,  3  M.  &  S.  562  ;  Dens- 
ton  0.  Perkins,  2  Pick.  86 ;  Chesterfield 
Manuf.  Co.  v.  Dehon,  .5  id.  7  ;  Scrim- 
chire  v.  Alderton,  2  Strange,  1182.  So 
in  the  case  of  an  executor,  —  Howard  v. 
Jemmett,  3  Burr.  1369,  note.  Lord 
Mansfield  said :  If  an  executor  becomes 
bankrupt,  the  commissioners  cannot  seize 
the  specific  effects  of  his  testator,  not  even 
in  moneys  which  specifically  can  be  dis- 
tinguished and  ascertained  to  belong  to  such 
testator,  and  not  to  the  bankrupt  himself. 
Ex  parte  Chion,  cited  supra.  And  where 
the  bankrupt's  wife  is  an  executor,  the 
property  shall  be  preserved  entire  to  the 
testator's  repftsentatives.  Viner  u.  Ca- 
dell,  3  Esp.  88. 

(n)  It  is  an  error  to  suppose,  as  has 
sometimes  been  supposed,  that  the  right  of 
set-off,  or  the  law  of  mutual  credits  in 
bankruptcy,  originated  in  statute  provis- 
ions. It  had  been  adopted  by  the  courts 
of  law,  without  any  legislative  interfer- 
ence. They  permitted  a  creditor  to  set 
off  his  debts  against  the  bankrupt  debtor, 
and  pay  over  to  the  assignees,  or  prove  for 
the  balance,  as  the  adjustment  of  accounts 
might  require.    Anon.  1  Mod.  215 ;  Chap-  ■ 
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as  against  the  insolvent  to  retain  the  whole  and  settle  the 
whole  account,  until  a  final  balance  is  struck,  he  would  have 
the  same  right  as  against  the  assignee.  Thus,  if  a  member  of 
a  partnership  became  insolvent, 4iis  interest  in' the  property  of 
the  firm  would  pass  to  his  assignee,  subject  to  the  rights  of  the 
other  partners,  much  as  it  would  by  attachment  or  levy,  as  has 
been  described  in  our  chapter  on  partnership,  (o) 


man  v.  Derby,  2  Vern.  117;  1  Christ. 
Bankrupt  Law,  279-499 ;  1  Gooding, 
Bankrupt  Law,  190  ;  and  later  cases  cited 
below,  recognize  this  riglit  as  existing  at 
tlie  common  law.  The  tlrst  Englisli  statute 
which  alluded  to  this  right,  was  the  4  and  5 
Anne,  c.  17.  The  operation  of  this  statute 
was  continued  by  7  Anne,  t .  25,  ^  4.  This 
last  statute  was  recnaeted  by  5  Geo.  1 ,  c.  24, 
■which  was  restricted  in  point  of  time,  ancl 
.after  its  expiration  still  more  effectual  pro- 
vision was  made  on  the  subject  of  mutual 
debts  and  credits,  in  that  of  5  Geo.  2,  c. 
30.  Further  provision  was  added  in  46 
Geo,  3,  and  these  statutes  form  the  basis 
of  the  iSnglish  statutes  of  the  present  day, 
relating  to  this  matter.  From  the  Eng- 
lish, this  doctrine  has  been  introduced  into 
the  American  bankrupt  law.  Tlie  cases 
on  this  subject  are  very  numerous.  Many 
of  them  will  be  found  collected  and  ex- 
amined in  1  Deacon  on  the  Law  of  Bank- 
ruptcy, 698  ft  si-q.  We  cite  those  cases 
which  seem  most  clearly  to  set  forth  the 
doctrine.  The  opinion  of  Tlndal,  C.  J., 
in  Gibson  v.  Bell,  1  Bing.  X.  C.  743.  In 
Ex  parte  Deeze,  1  Alk.  228,  Lord  Hnrd- 
tvidce  said  :  "  Notwithstanding  the  rules 
of  law  as  to  bankrupts  reduce  all  creditors 
to  an  equality,  yet  it  is  hard  when  a  man 
has  a  debt  due  fiom  a  bankrupt,  and  has 
at  the  siime  time  goods  of  the  bankrupt  in 
his  bands,  which  cannot  iie  got  from  him 
without  the  assistance  of  law  or  equity, 
that  the  assignee  should  take  them  from 
I'lim  without  satisfying  tlij  whole  debt, 
and  tliercfore  the  claim  in  the  st.atute  re- 
lating to  mutual  credit  has  received  a  very 
liberal  construction ;  and  then  there  have 
been  many  cases,  which  that  clause  has 
been  extended  to,  where  an  action  of  ac- 
count would  not  lie,  nor  could  the  Com-t 
of  Chancery  upon  a  bill  decree  an  ac- 
coimt."  Murray  v.  liiggs,  15. Johns.  571  ; 
Bize  ('.  Dickason,  1  T.  K.  285  ;  Smith  v. 
Ilodson,  4  id.  211;  Tucker  r.  Oxley,  5 
Cranch,  34;  K  r  puiie  Prescot,  1  Atk. 
:230 ;  Brown  r.  Cuming,  2  ( 'aincs,  33,  and 
reporter's  note ;  Bigelow  v.  Folger,  2  Met. 
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255;  BoUand  v.  Nash,  8  B.  &  C.  105; 
Boyd  V.  Mangles,  16  M.  &  W.  337; 
Marks  ;;.  Barker,  1  Wash.  C.  C.  E.  178; 
Demmon  i:  Boylston  Bank,  5  Cush.  194, 
and  cases  cited ;  San-att  v.  Austin,  4 
Taunt.  199  ;  Humphries  v.  Blight's  as- 
signees, 4  Dall.  370;  Bemis  i\  Smith,  10 
Met.  194;  Hcwison  v.  Guthrie,  3  Scott, 
298;  Russell  v.  Bell,  1  Dowl.  N.  S.  107; 
Hulme  !■.  Muggleston,  3  M.  &  W.  30  ; 
Young  V.  Bank  of  Bengal,  1  Deac.  622 ; 
Rose  V.  Hart,  8  Taunt.  499.  See  the 
learned  note  on  this  case,  2  Smith's  L.  C. 
172,  wherein  the  cases  upon  this  point  are 
collected  and  discussed  ;  Kose  v.  Sims,  1 
B.  &  Ad.  521  ;  Abbott  v.  Hicks,  7  Scott, 
715;  Groom  v.  West,  8  Ad.  &  Ell.  758; 
Tamplin  v.  Diggins,  2  Campb.  312;  Rid- 
out  V.  Brongh,  Cowp.  133.  The  debts 
must  be  due  in  the  same  right ;  Forster  v. 
Wilson,  12  M.  &  W.  191 ;  Ex  parti:  Blag- 
den,  2  Ko,-c,  249  ;  Yates  r.  Sherrington,  U 
M.  &  W.  42,  12  id.  855;  Belcher  u.  Lloyd, 
10  Bing.  310.  if 

(o)  Note  (ij,)  sect.  14  of  the  chapter  on 
Partnership  ;  note  (c,)  p.  620,  sect.  6,  of 
the  present  chapter,  that  all  liens  and  equi- 
ties which  would  avail  against  the  bank- 
ruiit  will  be  good  against  his  assignees. 
InCollyeron  Partnership,  (l'erkins"ed.), 
§111  and  jKissiiii:  Gow  on  Partnership, 
ch.  5,  §  3,  p.  256-348,  3d  ed. ;  Watson 
on  Partnership,  ch.  5,  p.  24.3-356,  2d 
ed. ;  1  Montagu  on  Paitn.  B.  2,  ch. 
7,  p.  226-233,  Am.  eil.  ;  Cooke  on 
Bankrupt  Law  ;  Christian  on  Bankrupt- 
cy ;  Deacon  ou  B.ankruptcy;  Montagu 
&  Ayrton  on  Bankruptcy.  Under  the 
head  of  Partnership,  the  right  of  partners 
in  case  of  insohency  of  one  of  their  num- 
ber is  fully  discussed.  The  general  doc- 
trine on  this  subject  is  set  forth  by  Lord 
Chief  Justice  Ei/r,-,  delivering  the  opinion 
of  the  Court  in  Bolton  v.  Puller,  1  B.  & 
P.  539  :  "Bankruptcy  when  it  intervenes, 
may  very  much  change  the  situation  of 
these  parties.  Mr.  Justice  Heath  suggest- 
ed this  consideration  at  the  close  of  the 
first  argument.     It  is  a  very  important 
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In  one  respect  an  assignee  acquires  rights  which  the  insol- 
vent himself  does  not  possess.  For  if  the  insolvent  has  fraudu- 
lently conveyed  any  property,  real  or  personal,  although  he 
would  not  be  able  to  deffat  the  operation  of  his  own  fraud  and 
recover  the  property  for  his  own  benefit,  the  assignee  may  cer- 
tainly do  that  for  the  benefit  of  the  creditors,  (p)    Difiicult  ques- 


considcration.  If  all  become  bankrupts, 
all  the  joint  and  all  the  separate  property 
will  vest  in  the  assignees,  whether  the 
commissions  are  joint  or  several.  If  a 
separate  commission  issue  against  one 
partner,  his  assignees  will  take  all  his  sep- 
arate property,  and  all  his  interest  in  the 
joint  property.  If  a  joint  commission 
issues  against  all,  the  assignees  will  take 
all  the  joint  property  and  all  the  separate 
property  of  each  individual  partner.  In 
the  distribution  to  creditors  a  rule  of  con- 
venience has  been  adopted.  To  under- 
stand it,  we  should  see  what  the  rights  of 
creditors  were  as  to  execution  for  their 
debts  before  bankruptcy.  A  separate 
creditoi-  might  take  at  his  election  the 
separate  estate  of  his  debtgr,  or  his  debtor's 
share  of  the  joint  estate,  or  both,  if  neces- 
sary. A  joint  creditor  miglit  take  the 
whole  joint  estate,  or  the  whole  separate 
estate  of  any  one  partner.  But  the  rule 
of  convenience  which  has  been  adopted, 
restrains  the  separate  creditor  from  resort- 
ing in  the  first  instance  to  his  debtor's 
sliai'e  of  the  joint  property,  and  also  re- 
strains a  joint  creditor  from  resorting  in 
the  first  instance  to  the  separate  property 
of  his  debtor.  Bankruptcy  has  been 
called  a  statute  execution,  but  if  it  has 
any  analogy  to  an  executipn,  it  is  certainly 
very  much  modified,  and  as  I  take  it,  by 
the  authority  of  the  Chancellor,  who  is  to 
take  order  for  the  distribution  of  the 
effects  of  a  bankrupt.  Under  the  rule, 
the  sejiarate  creditors  have  a  light  to  be 
satisfied  for  their  debts  out  of  the  separate 
property,  in  preference  to  the  joint  credi- 
tors. But  what  shall  be  deemed  sepa- 
rate property  or  what  effect  the  claims  of 
third  persons  upon  that  which  as  between 
one  partner  and  the  partncrsliip  would 
be  separate  property,  are  questions  which 
neither  bankruptcy  nor  the  rale  of  distri- 
butions seems  to  touch.  The  assignees 
stand  but  in  the  place  of  the  bankrupt, 
and  take  the  effects  subject  to  every  legal 
and  equitable  claim  upon  those  effects." 

{p)  Therule,thatthe  assignees  take  sub- 
ject to  all  equities  which  attach  to  the  claim 


when  in  the  hands  of  the  bankrapt,  meets, 
like  all  other  general  rules,  with  an  excep- 
tion in  cases  of  fraud.  Mitchell  v.  Wins- 
low,  2  Sto.  630 ;  Graham  i;.  Chapman, 
11  E.  L.  &E.  498  ;  Newton  v.  Chantler,  7 
East,  138 ;  Butcher  v.  Easto,  Dougl. 
295 ;  Metcalf  v.  Scholcv,  2  N.  R.  462 ; 
Scott  V.  Scholey,  8  East",  467  ;  AVorsely  v. 
De  Mattos,  1  Burr.  467  ;  Wilson  v.  I")ay, 
2*  id.  827  ;  Siebert  v.  Spooner,  1  M.  &  W. 
714;  Balme  v.  Hutton,  2  Y.  &  J.  101; 
Baxter  v.  Pritchard,  3  Nev.  &  Man.  638 ; 
Robertson  v.  Liddell,  9  East,  487  ;  Ex 
/larte  Bourne,  16  Ves.  148.  The  case  of 
Stewart  i:  Moody,  1  Cr.  M.  &  R.  777, 
was  an  action  of  trover  by  the  assignees  of 
one  Grinsdalc,  a  bankrupt,  for  curtain 
furniture  and  goods  the  property  of  the 
bankrupt.  The  defendants  justified  under 
an  indenture  of  assignment,  whereby 
Grinsdale  had  assigned  all  his  property  to 
the  defendants,  in  trast,  to  pay  off  a  mort- 
gage, and  afterwards  to  discbarge  and  pay 
all  his  just  debts ;  it  was  further  alleged 
that  said  Grinsdale  was  a  trader;  that  he 
was  in  embarrassed  circumstances  at  the 
time  he  executed  the  assignment,  and  tha,t 
it  was  fraudulently  executed  by  the  said 
Grinsdale.  The  rejoinder  to  the  replica^ 
tion  denied  that  the  bankrupt  executed 
the  deed  fraudulently,  and  with  intent  to 
defeat  or  delay  his  creditors.  Parke, 
Baron,  said :  "  It  has  been  clearly  settled 
that  if  the  necessary  consequences  of  a 
man's  act  is  to  delay  his  creditors,  he 
must  be  taken  to  intend  it.  When  a  man 
assigns  all  his  property,  and  puts  it  into 
u,  different  course  of  distribution  from 
what  the  bankrupt  laws  direct,  he  commits 
an  act  of  bankniptcy.  This  deed,  being 
an  assignment  by  Grinsdale  of  all  his 
property,  is,  therefore,  clearly  an  act  of 
bankruptcy."  A  rule  to  set  aside  the  ver- 
dict for  the  plaintiffs  was  therefore  refused. 
Chase  v.  Goble,  2  M.  &.Gr.  930;  Hooper 
V.  Smith,  1  W.  Bl.  441.  Lord  Mansfield 
in  this  case  said  :  "  If  a  man  makes  over 
so  much  of  his  stock  in  trade,  as  to  disable 
himself  from  being  a  trader,  this  would  be 
fraudulent.     It   would   be   as   I  said  in 
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tions  of  fact,  rather  than  of  law,  sometimes  arise  as  to  what  is 
fraud  in  this  sense.  Most,  if  not  all  the  statutes  in  States  pro- 
hibiting preference,  in  different  ways  provide  for  this  case ;  and 
although  the  language  is  very  varioHS,  the  general  purpose  is 
the  same.  It  is,  to  make  void  any  transfers ;  whether  outright 
or  by  way  of  mortgage  or  pledge,  which  were  intended  to  give 
any  creditor  an  advantage  over  any  others.  The  transfer  must 
be  made,  therefore,  when  the  transferrer  was  either  insolvent,  or 
contemplated  insolvency,  (q)     So,  if  any  transfer  was  made  to 


Compton  V.  Bedford  (Hil.  Vac.  2  Geo.  3), 
an  assignment  of  liis  solvency.  An 
assignment  of  all  his  household  goods 
would  be  the  same ;  for  a  man  cannot  go 
on  without  them."  Hassel  ^.  Simpson, 
1  Bro.  C.  C.  99  ;  Tappendcn  v.  Bursess, 
4East,  230  ;  1  Cooke's  B.  L.  110  (2ded.) ; 
Hanuan  v.  Fishar,  Cowp.  117;  Dutton 
V.  Mom,son,  17  Ves.  193,  1  Eose,  213  ; 
Gorliara  v.  Stearns,  1  Met.  366 ;  Fid- 
geon  V.  Sharpe,  .5  Taunt.  539  ;  CaiT  v. 
Buvdiss,  1  Cr.  M,  &  R.  443 ;  Newnham 
V.  Stevenson,  3  E.  L.  &  E.  512.  In  this 
case  it  was  held  that  the  right  of  avoid- 
ing sueh  fraudulent  transfer  was  in  the 
assignees  alone,  and  that  if  they  did  not 
choose  to  interfere,  a  third  party  had  no 
right  to  intervene,  and  the  right  of  the 
grantee  of  the  bankrupt  might  be  vindi- 
cated by  an  action  against  such  interfer- 
ing third  party.  Wedge  r.  Newiyn,  4 
B.'&  Ad.  831  ;"  Pulling  c.  Tucker,  4  B. 
&  Aid.  382 ;  Arnold  r.  Maynard,  2  Sto. 
349;  Steene  c.  Aylesworth,  18  Conn. 
244;  Eose  v.  Haycock,  1  Ad.  &  Ell. 
460  ;  T/tompson,  J.  in  Wakeman  v.  Hoyt, 
5  L.  Eeporter,  309  ;  Butler  v.  Hildreth'  5 
Met.  49. 

(17)  The  nature  of  the  fraud  in  trans- 
fers of  this  cliaracter  is  stated,  in  addition 
to  the  above  eases  by  Lord  Tmtrrden,  in 
Cook  V.  Caldecott,  Mood.  &  Malk.  525  : 
"  AH  other  proof  of  any  act  of  bankruptcy, 
previous  to  the  sales  in  question,  having 
failed,  the  only  question  is,  whctlier  the 
transactions  in  themselves,  or  citlier  of 
them,  are  to  lie  considered  as  acts  of  bank- 
ruptcy, within  the  6  G.  4,  c.  16,  s.  3.  The 
words  of  the  clause  are  "fraudulent  gift, 
deli^'el•y,  or  transfer,"  the  word  "  fraudu- 
lent "  of  course  a])plying  to  each  of  those 
which  follow  it.  Now  the  sale  is  a 
"  transfer ; "  and  therefore  may  come 
within  the  provisions  of  the  statute  as  a 
"fraudulent    transfer."      But  though   it 
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may  do  so,  it  is  not  from  its  nature,  a 
transaction  exposed  to  the  same  suspicion, 
as  some  of  those  which  would  be  compre- 
hended under  the  former  words ;  and  I 
think  that  a  sale  cannot  in  reason  be 
held  to  be  a  fraudulent  transfer,  unless  it 
takes  place  under  such  circumsfances  that 
the  buyer,  as  a  man  of  business  and 
understanding,  ought  to  suspect  and  be- 
lieve that  the  seller  means  by  it  to  get 
money  for  himself  in  fraud  of  his  credi- 
tore  ;  and  that  the  sale  is  made  for  that 
purpose.  The  question,  therefore,  for  the 
jui-y  is,  whether  they  think  that  the  de- 
fendant as  a  man  of  business  ought  to 
have  known  that  Down  must  have  effected 
these  sales,  or  either  of  them,  for  the  pur- 
pose of  putting  the  proceeds  in  his  own 
pocket  and  defrauding  his  creditors  %  If 
so,  the  verdict  should  be  for  the  plaintiffs, 
for  all  goods  comprised  in  that  transac- 
tion or  delivered  subsequently  to  it." 
The  meaning  of  the  clause  "in  contem- 
plation of  bankruptcy,"  which  occurs  in 
nearly  all  tlie  statutes,  has  been  the  sub- 
ject of  judicial  discussion.  In  Arnold  v. 
'Maynard,  2  Sto.  349,  it  was  held  by 
Judge  Slorij  that  the  clause  does  not  neces- 
sarily mean  in  contemplation  of  his  being 
declared  a  bankrupt  within  the  statute, 
but  in  contemplation  of  his  actually  stop- 
ping his  business,  liccause  of  his  insol- 
vency and  incapacity  to  cany  it  on.  In 
this  case  the  English  authorities  are  re- 
viewed, and  the  conclnsiou  reached  is, 
that  if  when  the  party  "  is  deeply  involved 
in  debt,  and  intending  to  fail  and  break 
up  his  whole  business  at  once,1ie  makes  a 
conveyance  to  a  particular  creditor  to  give 
him  a  preference  over  all  the  rest,  it  seems 
to  me  iiTCsistible  evidence  that  he  does 
the  act  in  contemplation  of  bankruptcy. 
I  do  not  think  that  it  is  necessary  for  this 
pui-pose  that  he  should  contemplate  the 
conveyance  as  an  act  of  bankruptcy,  or 
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benefit  the  insolvent  himself  illegally,  it  would  be  voidable  by 
the  assignee.  And,  in  general,  the  assignee  would  not  be  barred 
from  procuring  any  property  of  the  insolvent,  by  his  act,  if  it 
were  fraudulent  or  against  llie  statute  of  insolvency,  or  the  gen- 
eral statute  of  Elizabeth,  or  common  law.  (r) 

Ships  in  the  port  whq§e  the  insolvent  resides,  pass  to  the  as- 
signee like  other  chattels,  (s)  If,  however,  they  are  at  sea,  the 
effect  of  insolvency  may  not  be  certain.  We  should  say,  how- 
ever, that  the  general  rules  respecting  the  transfer  of  this  prop- 
erty, by  which  an  inchoate  title  is  given  by  the  bill  of  sale, 
which  is  completed  by  actual  possession,  without  laches,  would 
apply  here.  If  we  suppose  a  ship-owner  transfers  his  ship  at 
sea  by  a  bill  of  sale,  in  good  faith,  and  afterwards  becomes  in- 
solvent, his  assignee  takes  only  a  right  to  get  possession  of  the 
ship  or  a  property  in  it,  if  he  can  do  so,  before  the  former  ti-ans- 
ferree,  and  without  any  laches  on  the  part  of  that  transferree.  (t) 


that  he  should  make  it  with  a  present  and 
immediate  intention  to  take  the  benefit  of 
that  statute.  And  in  8  Met.  385,  Jones 
V.  Rowland,  it  was  held  that  though  in- 
solvency in  fact  exists,  yet  if  the  debtor 
honestly  believes  he  shall  be  able  to  go  on 
in  his  business,  and  with  such  beliel'  pays 
a  just  debt,  without  design  to  give  a  pref- 
erence, such  payment  is  not  fraudulent, 
though  bankruptcy  subsequently  ensue." 
And  the  same  doctrine  was  held  in  the 
District  Court  of  Vermont,  by  Prentiss,  J., 
6  Law  Eep.  261.  See  also  the  lan- 
guage of  Gibbs,  C.  J.,  in  Fidgeou 
V.  Sharpe,  above  cited ;  of  Dewey,  J., 
in  Gorham  v.  Stearns ;  of  Lord  Mansfidd 
in  Hassels  v.  Simpson,  IJougl.  89,  in 
notes ;  and  Lord  Eltenbormigh,  in  Newton 
V.  Chantler ;  Flook  v.  Jones,  4  Bing.  20 ; 
Poland  V.  Glyu,  id.  22,  ii. ;  Ridley  v. 
Gyde,  9  id.  349 ;  Morgan  u.  Brundrett,  5 
B.  &  Ad.  289;  Abbott  v.  Burbage,  2 
Bing.  N.  C.  444 ;  Hartshorn  v.  Slodden, 
2  B.  &  B.  582 ;  Gibbins  v.  Phillips,  7  B. 
&  C.  529;  Atkinson  v.  Brindall,  2  Bing. 
N.  C.  225  ;  Belcher  v.  Brittle,  10  id.  408. 
But  confession  of  a  judgment  is  valid,  in 
view  of  this  -provision,  if  it  be  not  volun- 
tary but  the  effect  of  measures  taken  by 
the  creditor  or  in  his  power  to  take. 
Haldeman  v.  Michael,  6  Watts  &  S.  128. 
Though  the  confession  be  but  ten  days 
before  the  filing  of  the  petition.     Taylor 


V.  Whitthom,  5  Humph.  340.  And  se- 
curity given  to  a  creditor-  in  contempla- 
tion of  bankruptcy,  with  a  view  to  prefer, 
is  not  void,  if  the  act  be  not  strictly  volun- 
tary.   Phoenix  v.  Assignees  of  Ingraliam, 

5  Johns.  412;  M'Mechen's  Lessee  v. 
Grundy,  3  Harris  &  J.  185.  As  to  the 
effect  of  a  discharge  obtained  after  such 
transfer  in  contemplation  of  bankruptcy, 
see  Brcreton  i\  Hull,  1  Den.  75;  Beek- 
man  v.  Wilson,  9  Met.  434. 

(r)  See  the  eases  cited  in  the  two  pre- 
ceding notes.  Certain  statute  provisions 
relating  to  and  governing  this  matter  of 
fraudulent  conveyances,  with  judicial  con- 
struction thereon,  will  be  found  consid- 
ered infra,  under  "  Question  of  time." 

*  (s)  This  would  seem  clearly  to  follow 
from  the  cases  already  cited,  on  the  sub- 
ject of  the  transfer  of  personal  property  in 
possession,  which  see. 

(i)  A  leading  case  upon  this  subject  is 
Mair  v.  Glennie,  4  Maule  &  S.  240.  The 
facts  were  briefly,  so  far  as  the  present 
snbject  is  concerned,  that  one  Mair,  by 
executing  a  bill  of  sale  of  the  ship  Navi- 
gator and  cargo,  then  at  sea,  and  deliver- 
ing it  to  Sharpe  and  Co.,  together  with  a 
policy  of  insurance  upon  the  ship  and 
cargo,  and  indorsing  the  bill  of  lading, 
transferred  said  ship  and  cargo  to  Sharpe 

6  Co.  as  a  security  for  money  borrowed. 
Shai^e  &  Co.  neglected,  upon  the  ship's 
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Bills  of  lading  are  so  far  negotiable  instruments,  that  a 
transfer  and  delivery  of  them  in  good  faith  vests  in  the  trans- 
ferree  the  property  not  only  in  the  bills,  but  in  the  property,  as 
if  by  a  constructive  delivery.  («)  •Hence,  if  the  bills  are  in 
the  hands  of  the  insolvent,  they  pass  to  the  assignee.  But  if 
they  have  been  transferred  by  him  witjiout  fraud,  the  assignee 
cannot  hold  the  goods,  even  if  on  arrival  they  are  delivered  to 
him,  for  they  became,  by  the  transfer,  the  property  of  the  trans- 
ferree.  (v)     So,  if  the  bills  were  sent  to  a  consignee,  as  factor, 


return  and  notice  thereof,  to  take  posses- 
sion, or  to  do  any  act  notifying  tlie  trans- 
fer of  the  jiropcrty  to  them.  Soon  after 
the  ship's  return,  Mair  became  bankrupt ; 
and  it  was  held  that  the  property  in  the 
ship  passed  to  his  assignees,  and  that  by 
the  neglect  of  Sliarpo  &  Co.  to  take  pos- 
session after  the  arrival  of  the  ship,  their 
property  in  her  was  lost.  Atkinson  u. 
Maling,  2  T.  R.  462;  Joy  i>.  Sears,  9 
Pick.  4;  Portland  Bank  v.  Stubbs,  6 
Mass.  422;  Lamb  v.  Durant,  12  id.  54; 
Brown  v.  Heathecote,  1  Atk.  160;  Ey- 
all  V.  EoUe,  1  Atk.  165;  Moss  v.  Char- 
nock,  2  East,  399  ;  Eolleston  v.  Hibbert, 
3  T.  E.  406 ;  Eolleston  u.  Smith,  4  id. 
161. 

(w)  This  proposition  seems  also  neces- 
sarily to  follow  from  the  cases  already 
cited,  showing  that  all  property  and  rights 
of  property  of  the  bankrupt  pass  to  his 
assignees.  And  see  Conard  v.  Atlantic 
Insurance  Co.  I  Pet.  386 ;  Lickhai-row 
V.  Mason,  2  T.  E.  63,  5  id.  683,  6  E.  21  ; 
Nathan  v.  Giles,  5  Taunt.  558 ;  Turner  !•. 
Trustees  of  the  Liverpool  Docks,  6  E.  L. 
&  E.  507  ;  Akerraan  v.  Humphery,  1  C. 
&  P.  53. 

(»)  The  leading  ease  on  the  subject  of 
transfer  of  property  by  indorsement  of  a  bill 
of  lading,  is  Lickbarrow  v.  Jlason,  above 
cited.  The  case  is  an  authority  for  saying, 
that  -  after  a  bond  Jide  indorsement  by  the 
vendee  of  goods  to  a  third  party,  who  has 
no  notice  of  circumstances  of  suspicion, 'the 
title  of  sucli  third  party  will  be  good,  not- 
withstanding any  such  subsequent  circum- 
stances, as  the  insolvency  of  the  vendee, 
and  the  assignment  of  his  property  for  the 
benefit  of  his  creditors.  Ashurst,  J.,  'de- 
livering bis  opinion  in  this  case,  when 
there  had  been  a  transfer  by  indorsement 
of  the  vendee,  and  subsequent  insolvency, 
said  :  "  Now  in  this  ease  the  goods  were 
transferred  by  the  authority  of  the  vendor, 
because  he  gave  the  vendee  a  power  to 
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transfer  them ;  and  being  sold  by  his  au- 
thority the  property  is  altered.  And  I 
am  of  opinion,  that  this  right  of  the  as- 
signee could  not  be  divested  by  any  sub- 
sequent circumstances."  In  Wright  v. 
Campbell,  4  Burr.  2046,  Lord  Mansfield 
said  :  "  If  the  goods  be  bond  Jide  sold  by 
the  factor  at  sea  (as  they  may  be  when  no 
other  delivery  can  be  given),  it  will  be 
good  notwithstanding  the  statute  21  Jac. 
1,  c.  19.  The  vendee  shall  hold  them  by 
virtue  of  the  bill  of  sale,  though  no  actual 
possession  is  delivered,  and  the  owner  can 
never  dispute  with  the  vendee  because  the 
goods  were  sold  bond  fide  and  by  the 
owner's  own  authority."  It  has  already 
appeared  that  the  assignee  in  bankruptcy 
stands  in  the  same  position  as  his  bank- 
rupt, except  in  cases  of  fraud.  See  ante. 
In  Conard  v.  The  Atlantic  Insurance  Co. 
1  Pet.  S.  C.  386-445,  it  is  said  :  "By the 
well-settled  principles  of  the  commercial 
law,  the  consignee  is  thus  constituted  the 
authorized  agent  of  the  owner,  whoever  lie 
may  be,  to  receive  the  goods,  and  by  his 
indorsement  of  the  bill  of  lading  to  a 
bond  fide  purchaser  for  a  valuable  consid- 
eration without  notice  of  any  adverse  in- 
terests, the  latter  becomes,  as  against  all 
the  world,  the  owner  of  the  goods.  .  .  . 
Such  an  assignment  not  only  passes  the 
legal  title  as  against  his  (the  owner's) 
agents  and  factors,  but  also  against  his 
creditors,  in  favor  of  the  assignee."  Bul- 
ler,  J.'s  learned  opinion  in  Lickban'ow  v. 
Mason,  6  East,  21,  n.;  Abbott  on  Ship- 
ping, 471.  But  it  seems  that  nothing  less 
than  a  botm  fide  sale,  accompanied  by 
transfer  of  the  bill  of  lading,  will  so  far 
divest  the  consignee's  right  that  his  as- 
signees in  bankruptcy  will  take  no  interest 
in  the  goods.  The  cases  above  cited  go 
no  further.  The  question  in  cases  of  this 
kind  must  be,  has  the  title  passed  1  It 
does  not  pass  by  delivery  merely  of  the 
bill  of  lading,  without  indorsement,  the 
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with  a  right  of  sale,  his  sale  and  transfer  of  the  Mils  passes  the 
property,  if  no  notice  of  a  previous  transfer  by  insolvency 
reaches  the  factor  or  the  purchaser  before  such  transfer.  And 
if  it  reached  the  factor,  so  that  his  sale  was  fraudulent,  it  might 
be  doubted  whether  the  sale  would  be  void  against  an  insolvent 
purchaser.  If  the  bills  of  lading  contain  on  their  face  qualifica- 
tions or  restrictions,  these  will  prevail,  (w) 

If  the  bankrupt  have  sent  forward  any  goods  to  buyers, 
whose  insolvency  would  give  the  bankrupt  a  right  to  stop  the 
goods  in  the  transit,  this  right  accrues  to  the  assignee,  who 
may  exercise  it  in  the  same  way  and  to  the  same  extent  and 
with  the  same  effect,  as  the  bankrupt  himself  could  have  done,  [x) 

Leases  in  England  are  sometimes  of  great  value,  as  they  run 
for  a  long  time  at  a  nominal  rent.  Leases  of  that  kind  exist  in 
this  country,  but  are  much  more  rare.  Here,  in  the  very  great 
majority  of  cases,  the  insolvent  who  holds  any  property  as  lessee, 
pays  as  much  for  the  use  of  it  as  it  is  worth,  and  the  assignee 
would  gain  nothing  by  taking  the  lease.  He  has,  however,  al- 
ways the  right  to  do  this,  and  not  unfrequently  we  see  adver- 
tisements of  the  sale  of  such  interests  by  assignees.  But  the 
question   has   even    more   importance    here  than    in  England, 

same  being  in  the  hands  of  the  original  man  v.  Anderson,  2  Campb.  243  ;  Tucker 

consignee.    Tucker  v.  Humphrey,  4  Bing.  v.  Euston,  2  C.  &  P.  86.     In  such  cases, 

516,  1  Moore  &  P.  394,  Park,  J.,  S.  C.  it  is  clear  that  the  interest  in  the  goods 

And  the  more  delivery  of  a  shipping  note  cannot  pass  tO  the  assignees  in  bankruptcy 

of  the  goods,  or  a  delivery  order  for  them,  of  the  vendor. 

instead  of  a  bill  of  lading,  will  not  pass         {w)  The  cases   cited  in  the  preceding 

the  property  from  the  vendee.   Jenkyns  v.  notes,  and  especially  Turner  v.  Trustees 

XJsborne,  7   M.   &  Gr.  678  ;  Townley  v.  of  Liverpool  Docks,  6  E.  L.  &  E.  .507  ; 

Crump,   4   Ad.    &  El.    58 ;  M'Ewan  v.  Ackerman  v.  Humphery,  1   C.  &  P.  53  ; 

Smith,  13  Jur.  265;  2  House  of  Lords'  Jenkyns  v.  Usbome,  7  M.  &Gr.  675-678. 
Cas.  309;  Akerman  v.  Humphery,  1  C.         (x)  Abbott  on  Shipping,  ( Perkins' Ed. ) 

&  P.  5.3.     See  HoUingsworth  v.  Napier,  3  614  ;  Long  on  Sales.     Ajid  see  the  chap- 

Caines,  182;  Walter  K._lloss,  2  Wash.  C.C.  ter.  Stoppage  in  Transitu,  vol.  1.     And, 

283  ;  Eyberg  v.  Suell,"  id.  403 ;  Carter  v.  with  reference  to  the  effect  of  stoppage  on 

Willard,  19  Pick.  1  ;  Suydam  v.  Clark,  2  the  vendee's  transferable  property,  it  maj' 

Sandf  133 ;  Withers  v.  Lyss,  4   Camp,  be  stated  generally,  that  "  the  assignment 

237 ;    Bentall  v.   Bum,  3  B.  &  C.  423.  of  the  commissioners  does  not  pass  any 

See  Searle  v.  Keeves,  2  Esp.  598,  contra,  property  to  the  assignees  in  goods  con- 

which  must  be  considered   overruled  by  signed   to   the  bankrupt  which   may  be 

subsequent  cases.    It  has,  however,  been  stopped  in  transitu,  whether  such  goods 

held,   that  when  the   delivery  order  has  are  consigned  to  the  bankrupt  himself,  or 

been  lodged  with  the  wharfinger,  with  or  whether  he  obtains  possession  of  them  in 

even  without  a  transfer  on  his  books,  that  their  transit  to  the  hands  of  the  regular 

this  will  operate  a  complete  divesting  of  consignee."    Deacon  on  Bankruptcy,  449, 

the  title  of  the  vendor,  and  the  wharfinger  where   this   subject   is    elaborately    and 

holds  for  the  purchaser's  accotmt.    Har-  learnedly  discussed. 
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whether  an  assignee  is  bound  to  take  a  lease  held  by  his  insol- 
vent, and  what  amounts  to  an  acceptance  by  an  assignee. 

We  have  already  considered  an  analogous  topic,  the  accept- 
ance of  a  devise  by  the  assignee,  [y)  A  lease  differs  from  a 
devise  materially,  in  that  the  lessee  always  pays  something, 
which  may  be  the  full  value  of  what  be  gets.  The  general 
principle,  that  a  grantee  may  be  presumed  to  accept,  which 
certainly  conforms  to  the  fact,  is  far  more  applicable  to  a 
devise  than  to  a  lease.  Moreover,  an  assignee  is  not  a  grantee  ; 
we  have  seen  that  even  the  name  assignee  is  inaccurate.  He  is 
a  trustee,  for  the  creditors  mainly,  but  in  some  respects  for  all 
parties.  And  if  the  question  is  answered  on  technical  grounds, 
it  may  be  said  that  at  common  law  a  lessee  has  no  estate,  and 
is  not  bound  to  rents  and  covenants,  until  entry.  But  on  more 
general  grounds,  the  assignee  must  be  considered  as  acquiring 
by  the  insolvency  only  a  right  to  take  the  lease ;  and  until  he 
makes  his  election,  the  lease  eitlier  remains  in  the  insolvent,  or 
may  be  considered  in  abeyance.  If  the  assignee  elects  not  to 
take,  the  lease  remains  in  the  insolvent,  with  all  its  advantages 
and  all  its  burdens,  and  free  from  all  claims  or  right  either  of 
the  assignee  or  of  the  creditors,  [z) 

The  remark  may  be  made  generally,  that  whatever  does  not 

(y)  Sec  ante,  note  (a)  to  the  section  on  this  respect,  such  a  term  rliffers  from  the 

Assignees,  p.  619.  debts  of  the  bankrupt,  and  his  unincum- 

(j)  In   Copeland  v.  Stephens,   1   B.  &  bered  effects  and  chattels."    The  court,  on 

Aid.  593,  Lord  .E/fen/ioraw/A  said:  "Anas-  examination,  come  to  the  further  conclu- 

siguraent  by  commissioners  of  bankruptcy  siou,  that  as  to  such  estates  the  effect  of 

is  the  execution   of  a  statutable  power,  the  commission  is  suspended  until  accept- 

givcu  to  them  for  a  particular  purpose,  ance.     "And  if  the  operation  of  the  deed 

namely,  the  payment  of  the  bankrupt's  of  assignment   be   suspended,  the  estate 

debts.      Nothing  psisses   from   them,  for  must  necessarily  remain  in  the  bankrupt 

nothing  was  vested  in  tliem.     Wliatevcr  during  the  period   of  suspension,  for   it 

passes,  pa.^scs  by  force  of  the  statute,  and  cannot   be   in   abeyance  and   must  exist 

for  tlie  puqiose  of  oifecting  the  object  of  in   some    person.      And    the    respective 

the  statute.     And,  therefore,  the  assignees  situations     of     the    bankrupt     and    his 

of  a  bankrnpt  are  not  bound  to  accept  a  assignees  will  bo   similar  to   those  of  a 

term  of  years  that- belonged  to  the  bank-  lessor   and  his   lessee   before   entry,""  — 

rapt,  subject  to  the  rents  and  covenants,  the  assignees  having  what  might  be  "called 

for  the  object  of  the  statute  and  of  the  an  interesse  U^mini.     Bourdillon  v.  Dal- 

assignmcnt   Ijcing   the   payment    of    the  ton,  1   I'eake,  N.  P.  C.  238  ;  Turner  v. 

bankrupt's  debts,  and  the  assignees  under  Kichardson,    7   East,   335  ;    Wheeler    v. 

the   commission   being   trustees   for  that  Bramah,  3  Campb.  340  ;  Ex  parte  Wil- 

purpose;  the  acceptance  of  a  term  which  liams,   3   Mont.  &  Ayr.    210;  Ex  parte 

instead  of  fui-nishing  the  means  of  such  Clunes,  1  Madd.  76  ;  Ex  parte  Banbury, 

payment  would  diminish  the  fund  arising  7  Jur.  660  ;  Ex  parte  Vardy,  3  M.  D.  & 

from  otiier  sources,  cannot  be  Vfithin  the  D.  340;  Ex  parte  Norton,  id.  312, 
scope  of  their  trust  and  duty.    And  in 
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pass  to  the  assignee,  remains  in  the  bankrupt,  free   from  all 
claim,  (a) 

Assignees  may  take  possession  of  leasehold  property  in  many 
ways  ;  and  their  possession  may  be  implied  from  their  words  or 
acts.  If  they  actually  take  possession,  it  will  be  presumed  they 
do  so  under  their  title  as  assignees.  If  they  demand  and  receive 
rent  or  profits  or  other  advantages  from  the  leased  property, 
this  will  be  deemed  generally,  a  taking  possession,  (b)  But 
the  mere  offering  the  lease  for  sale,  may  be  regarded  as  only  a 
justifiable  experiment  to  ascertain  whether  it  is  worth  any  thing, 
so  that  it  will  be  for  the  benefit  of  their  trust  that  they 
should  take  possession,  (c)     They  cannot  take  in  part,  and 


(a)  Smkh  v.  Gordon,  6  Law  R.  313; 
Webb   V.  Fox,  7  T.  R.  391 ;  Fowler   v. 
Down,  1  B.  &  P.  44  ;  Turner  v.  Kichard- 
8on,  7  East,  335.     The  case  of  Webb  v. 
Pox  was  an  action  of  trover  for  300  yards 
of  quilting.  Defendants  pleaded  not  guilty, 
on  which  issue  was  joined  ;  and  secondly 
the  bankraptcy  of  the  plaintiff  before  the 
time  of  the  conversion  stated  in  the  declara- 
tion, setting  forth  the  trading,  petitioning 
creditor's  debt,   bankruptcy,  commission, 
assignment,  &c.    Plaintiff  replied  that  he 
became  possessed  of  the  goods   after  as- 
signment, and  was  so  possessed  without 
molestation,  &e.,  till  defendant  took  the 
said  goods,  &c.     Defendants  rejoined  that 
plaintiff  had  not  obtained  his  certificate. 
Demurrer  to  the  rejoinder.     Ashurst,  J., 
said  :  "  I  take  the  general  rule  to  be  that 
a  bankrupt  has  a  right  against  all  persons 
but  the  assignees ;  here  a  lawful  possession 
in  him  is  admitted  and  that  is  sufficent  for 
wrongdoers."     In     Smith    v.    Gordon, 
above  cited.  Ware,  J.,  said :  "  If  the  as- 
signee elects  not  to  take,  the  property 
remains  in  the  bankmpt,  and  no  one  has 
a  right  to   dispute   his   possession.     His 
possessory  title  is  good  against  all  the 
world  but  his  assignee." 

(b)  Where  the  assignees  took  posses- 
sion, they  wore  held  to  have  made  their 
election,  although  the  personal  effects  of 
the  bankrupt  were  upon  the  premises,  and 
the  assignees  delivered  up  the  key  im- 
mediately after  the  effects  were  sold. 
Hansoii  v.  Stevenson,  1  B.  &  Aid.  303,  so 
when  the  assignees  took  upon  themselves 
the  management  and  direction  of  the  bank- 
rupt's farm.  Thomas  v.  Pemberton,  7 
Taunt.  206.     See  also,  Welch  v.  Myers, 

VOL.   II.  54: 


4  Camp.  368.  So  also,  where  the  as- 
signees of  a  termor  who  had  become  bank- 
rupt put  up  the  l^ase  for  sale,  and  sold  it, 
and  received  a  deposit  from  the  purchaser, 
it  was  held  that  they  had  made  then-  elec- 
tion and  were  liable  to  the  landlord  as  as- 
signees of  the  lease.  Hastings  v.  Wilson, 
Holt,  N.  P.  C.  290,  and  see  the  cases  cited 
ante. 

(c)  In  Turner  v.  Eichardson,  7  East, 
335,  which  may  be  called  the  leading  case 
on  this  subject,  the  facts  were  briefly  that 
the  assignees  of  a  bankrupt  advertised  the 
lease  of  certain  premises,  of  which  the 
bankrupt  was  lessee,  for  sale  by  auction 
(without  stating  themselves  to  be  own- 
ers or  possessed  thereof) ;  no  bidder  ap- 
peared ;  no  subsequent  possession  was 
taken  of  the  assignees.  After  solemn  ar- 
gument the  court  delivered  theu-  opin- 
ions seriatim,  and  Grove,  J.,  said :  "  They 
were  to  consider  whether  it  were  for  the 
benefit  of  the  creditors  that  they  should 
take  to  this  property  or  waive  it.  On  the 
one  hand,  if  they  entered  and  were  posses- 
sed they  became  liable  to  be  sued  upon 
the  bankrupt's  covenants  for  rent  and 
non-repair  wliich  might  amount  to  more 
than  the  value  of  the  lease ;  on  the  other 
hand  if  the  lease  were  valuable  and  they 
did  not  take  to  it,  the  creditors  would  have 
had  a  right  to  call  upon  them  for  neglect 
of  their  duty.  In  order  therefore,  to  ascer- 
tain the  fact  of  the  value,  they  advertised 
the  property  for  sale,  without  stating  how- 
ever, that  it  was  in  their  possession ;  it 
was  no  more  than  making  an  experiment 
whether  the  property  were  of  any  and  what 
value,  .  .  .  it  is  plain  from  the  evidence, 
that  finding  they  were  of  'no  value  they 
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reject  in  part,  unless  what  seems  to  be  a  whole  is  in  fact  only 
several  wholes  put  together. 

If  an  assignee  takes  a  leasehold  estate,  he  thereby  becomes 
liable  for  the  rent  and  covenants  during  the  whole  term,  (d) 
But  he  may  transfer  the  lease,  and  his  transferree  takes  his  place 
and  his  burden.  And  it  has  been  held  that  if  an  assignee  finds 
an  estate  burdensome,  and  attempts  to  free  himself  by  transfer 
to  a  mere  beggar,  the  law  sustains  him  in  this ;  mainly  on  the 
ground  that  the  landlord  has  a  claim  against  the  assignee  only 
by  privity  of  estate  and  not  of  contract,  there  being  no  personal 
confidence  between  them,  and  that  as  soon  a&  the  assignee  parts 
with  the  estate  this  claim  is  gone,  (e) 


never  did  enter  into  possession  ;  the  de- 
fendants were  not  assenting  to  tlie  assign- 
ment of  these  premises  to  them,"  and  all 
the  judges  were  agreedin  this.  Wheeler  v. 
Bramah,  3  Campb.340,  to  the  same  point. 
Merc  neglect  to  deliycr  up  the  prem- 
ises will  not  be  held  an  election  to  take. 
Wheeler  v.  Bramah,  above  cited,  Canaan 
V,  Hartley,  14  Lond.  Jurist,  577,  or  pay- 
ing rent  for  the  purpose  of  avoiding  a  dis- 
tress, id.  Releasing  an  under-tenant  even, 
will  not  bo  deemed  an  election  to  accept. 
Hill  c.  Dobie,  8  Taunt.  325,  2  Moore, 
342.  See  also,  Lindsay  o.  Limbert,  12 
Moore,  209 ;  Gibson  v.  Courthorpc,  1 
Dow.  &  R.  205 ;  Pago  v.  Godden,  2 
Stark.  309;  Thomas  v.  Pemberton,  7 
Taunt.  206. 

{d}  This  doctrine  is  laid  down  in  tlie 
c.ises  already  cited.  Ansell  v.  Robson,  2 
Cr.  &  J,  610,  was  an  action  against  as- 
signees of  a  banlcrupt  for  rent ;  on  the  trial 
it  appeared  that  the  bankrupt  itos  a  coach- 
maker,  and  at  the  time  of  the  bankruptcy 
had  numerous  coaches  let  on  hire,  under 
contract.  The  assignees  entered  upon  the 
premises  to  keep  the  coaclies  in  rejiair  in 
pursuance  of  the  bankrupt's  contracts. 
In  August  the  banla-upt's  effects  were 
sold,  and  the  key  of  the  premises  delivered 
to  the  bankrupt,  but  the  assignees  paid  the 
rent  up  to  Michaelmas  following.  It  was 
sought  in  this  action  to  recover  rent  for 
the  quarter  ending  at  Christmas  fol- 
lowing. Lord  Lijndhurst  said :  "  If  as- 
signees go  on  the  premises  for  the  parpose 
of  taking  possession,  and  actually  take 
possession,  that  is  sufficient  to  bind  them 
to  take  the  premises.  A  tenancy  from 
year   to   year,   until  it   is  terminated,  is 
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the  same  as  a  lease.  The  interest  of  the 
bankrupt  vested  in  the  defendants  ;  audit 
was  expressly  found  by  the  jury  that  they 
took  possession  and  occupied  with  a  view 
to  benefit  the  estate ;  a  finding  perfectly 
consistent  with  the  evidence.""  And  a  rule 
to  set  aside  a  verdict  for  the  plaintiff  was 
refused.  If  the  assignees  accept  the  lease 
the  bankrupt  is  absolutely  discharged  from 
the  covenants,  and  if  he  afterwards  be- 
comes assignee  of  his  assignees,  he  will  be 
under  no  greater  liability  than  any  other 
assignee.  Doe  v.  Smith,  5  Taunt.  795  ; 
note  to  Auriol  ;>.  Mills,  1  Smith,  L.  C. 
455;  Boot  w.  Wilson,  8  East,  311.  If  on 
the  other  hand  the  assignees  decline  to 
accept,  they  cannot  maintain  an  action  on 
the  covenants  for  broach  thereof  by  the 
lessor.  Kcarsey  v.  Carstairs,  2  B.  &  Ad. 
716  ;  Fairbum  r.  Eastwood,  6  M.  &  W. 
679.  And  it  is  said  that  if  tlie  assignees 
refuse  to  accept  the  lease  it  may  be  con- 
sidered a  determination  of  the  term ;  and 
if  the  banlu'upt  lessee  mfght  accortling  to 
the  terms  of  the  lease,  at  the  determination' 
of  the  term  take  the  ofF-going  crop  on 
payment  of  the  rent,  the  assignees  may  do 
the  same.  Ex  parte  Maundrell,  2  Madd. 
315  ;  Ex  parte  Nixon,  IRose,  445  ;  and  so 
if  the  lessee  was  bound  to  leave  straw, 
&c.,  the  assignees  must  also  cTo  so.  Et 
part-e  Whittington,  Buck,  87.  In  re 
Gongh,  Buck,  85 ;  Broom  r.  Robinson, 
cit.  7  Kast,  339. 

(c)  The  case  of  Onslow  r.  Corrie,  2 
Madd.  330,  decided  this  precise  point. 
The  facts  were  in  substance  that  assignees 
of  a  bankrupt,  after  examination,  con- 
cludeil  to  accept  a  lease.  Subsequently, 
finding  they  had  nriscalculated  its  value 
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If  the  lease  contains  covenants  that  the  lessee  shall  not 
assign,  and  that  if  he  does  the  lease  shall  be  forfeited,  it  is  held 
that  the  lease  nevertheless  passes  to  the  assignee,  and  that  he 
may  transfer  it.  But  it  is  also  held  that  the  landlord  may  look 
not  only  to  the  assignee,  while  he  holds  it,  or  to  his  transferree 
afterwards,  but  to  the  original  lessee  also ;  on  the  ground  that 
the  bankrnptcy  discharges  or  bars  only  the  debts  due  at  the 
time. .(/)  The  English  cases  on  this  subject,  (a»d  we  have 
few  American  ones,)  are  not  quite  consistent,  nor  would  they  be 
altogether  applicable  here,  as  they  rest  in  part  on  technicalities 
of  the  common  law  which  would  have  less  force  with  us.  And 
a  distinction  has  been  taken  there  on  this  point  between  bank- 
ruptcy and  insolvency,  (g)  The  process  against  the  bankrupt 
is  i7i  invitum ;  but  the  insolvent  moves  himself,  and  seeks  to 
transfer  his  property.     This  is  therefore  a  voluntary  breach  of 


they  assigned  to  a  person  who  at  the  time 
■of  the  assignment  u  as  insolvent,  for  the 
f)urpose  of  exonerating  themselves  from 
jjajTBont  of  tent  and  performance  of  cov- 
enants. The  Vice-ChanccUor,  Sir  Thomas 
Plumer,  said :  "  Why  is  the  assignee  lia- 
ble to  the  landlord  ?  Because  of  the 
privity  of  estate.  The  original  lessee  is 
Jiable  in  respect  of  the  privity  of  contract. 
The  liability  of  an  assignee  of  a  lease  be- 
gins and  ends  with  his  character  as  as- 
signee. In  him  there  is  no  ipeisonal  con- 
fidence of  the  lessor.  Ever  since  the  case 
«f  Pitcher  V.  Tovey,  it  has  been  held  that 
foy  ■  an  assignment,  an  assignee  exonerates 
himself  from  all  claims  in  respect  of  rent 
even  though  he  assigns  to  a  beggar.  .  .  . 
This  being  the  general  law  on  the  subject 
as  to  an  assignment,  how .  does'  the  case 
stand  upsn  an  assignment  by  the  assigiv 
ees  of  a,  bankrapt  ?  Such  assignees,  are 
trustoes  for  the  creditors  rf  the  bankrupt. 
If  in  general  an  assignee  of  a  lease  is  not 
liable  to  rent  after  an  assignment,  I  see  ho 
ground  whatever  for  saying  assignees  of 
,  a  bankrupt's  estate  should  be  in  a  worse 
-condition  than  other  assignees  of  a  lease." 
Valliant  v.  Dodemede,  2  Atk.  54« ; 
Pitcher  v.  Tovey,  Garth.  !77,  S.  C.  1 
Salk.  81,4  Mod.  71,  and  2  Vent.  228; 
S.  C.  under  the  namjB  of  Tovey  v-  Pitcher, 
3  Lev.  295,  1  Show.  340;  Lekenx  v. 
Jfa-sh,  Strange,  1221  ;  Chancellor  t?.  Poole, 
Dougl.  764 ;  Odell  v.'  Wake,  3  Canlpb. 
N.  P-  394.  In  Philpot  ti.  Hoare,  2  Atk. 
219,  AmbL  S.  C.  480,  that  covenants  did 


not  bind  the  assignee  of  tlie  lessee 
who  had  become  bankrupt  Here  the 
assignment  was  fraudulent.  Walker  v. 
Reeves,  Dougl.  461 ;  BuUer,  N.  P.  159  ; 
Taylor  v.  Shum,  1  B.  &  P.  21 ;  Wilkins 
V.  i?ry,  2  Rose,  -371.  The  case  of  Knight 
V.  Peachy,  1  Vent  329,  S.  C.  T.  Raymond, 
303,  is  contra,  but  must  be  considered  as 
overailed  by  subsequent  cases. 

(/)  Thursby  v.  Planl,  note  5,  1  Sauftd. 
240 ;  Earaard  v.  Godscall,  Cro.  Jac. 
309 ;  Brett  v.  Cumberland,  id.  521  ; 
Bachelour  v.  Gage,  Cro.  Car.  1 88  ;  Nor- 
ton v.  Acklane,  id.  579 ;  Jodderell«.  Cow- 
ell,  Cas.  temp.  Hardw.  343 ;  Mayor  v. 
Steward,  4  Burr.  2443  ;  Cantrel  w.Graham, 
Barnes'  Notes,  69.  Lord  Mansfield  in 
Wadhara  v.  Marlowe,  1  H.  Bl.  437,  a  better 
report  in  8  East,  311,  n.  Auriol  ii.  Mills,  4 
T.  R,  94;  Eowe  v.  Galliers,  2  id.  133 ;  Boot 
V.  Wilson,  8  East,  311 ;  Valliant  v.  Dode- 
mede, 2  Atk.  546  ;  Doe  v.  Carter,  8  T.  R. 
57,  where  several  additional  cases  bearing 
on  this  point  are  collected.  Doe  v.  Sevan,  3 
Maule  &  S.  353 ;  Tuck  v.  Fyson,  6  Bing. 
321. 

ig)  See  the  English  statutes,  49  Geo. 
III.  c.  121,  6  Geo.  IV.  c.  111 ;  Dommett 
II.  Bedford,  3  Ves.  149;  Wilkinson  v.  Wilk- 
inson, Coop.  261,  2  Wils.  C.  C.  57  ;  Holy- 
land  V.  De  Mendez,  3  Meriv.  184  ;  Doe 
V.  Carter,  8  T.  R.  61,  S.  C.  id.  301 ; 
Corrie  u.  Onslow,  2  Madd.  341 ;  Shee 
i>.  Hale,  13  Ves.  404,  and  see  Sturges 
v^  Crowninshield,  4  Wheat.  122  ;  Ogden 
0.  Saanders,  12,  id.  213. 
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a  covenant  not  to  assign,  and  so  works  a  forfeiture.  The  proper 
way  is  to  insert  in  every  lease  the  proviso  suggested  by  Lord 
Ellenborough,  —  that  bankruptcy  or  insolvency  by  the  lessee 
shall  determine  the  lease.  (A) 

Some  questions  have  arisen  as  to  the  rights  of  the  assignees 
to  or  over  commercial  paper  held  by  the  insolvent.  In  genera], 
all  such  paper  passes  to  the  assignee,  and  carries  with  it  all  the 
rights  and  interests  of  the  insolvent.  Nor  does  the  title  of  the 
assignee  depend  upon  the  negotiable  quality  of  the  paper ;  for 
the  very  reason  that  he  takes  it,  not  by  transfer  or  purchase,  but 
by  sequestration,  (i)  But  the  title  and  equities  of  third  parties 
often  depend  upon  the  negotiability  of  the  paper.     Frequently 


(h)  Doe  V.  Clarke,  8  East,  185;  Doe 
V.  Carter,  above  cited,  where  all  the  prior 
cases  are  collected.  Cooper  i\  AVyatt,  5 
Madd.  489 ;  Eex  v.  Robinson,  Wiphtw. 
393  ;  Brandon  v.  Robinson,  18  Vcs.  434. 
These  cases  show  that  it  is  competent  for 
a  grantor,  devisor,  or  lessor  to  attach  con- 
ditions to  the  effect  that  the  grant,  devise, 
or  lease,  shall  cease  on  the  bankruptcy  of 
the  beneficiaiy.  But  it  appears  that  he 
himself  will  not  be  allowed  to  enter  into 
an  agreement  as  by  bond,  for  the  subse- 
quent transfer  of  liis  property  for  certain 
specified  uses  in  the  event  of  his  bank- 
rupte.y.  Thus  a  contingent  settlement  by 
a  trader  of  his  own  property  upon  his 
wife,  to  take  effect  in  case  he  should  bo- 
come  a  bankrupt,  would  be  a  limitation 
in  fraud  of  creditors  and  could  not  be  al- 
lowed ;  but  it  is  said,  that  if  the  wife  brings 
a  fortune  to  her  husband,  she  may  allow 
him  to  use  it  with  the  proviso,  tliat  in  case 
of  his  bankruptcy  it  shall  return  to  her. 
E.rparte  Cooke,  8  Vcs.  363  ;  Higinliotbam 
V.  Holme,  19  Ves.  92;  Ex  pane  Hinton, 
14  id.  598;  E.r  parte  Young,  3  iMiidd. 
130.  In  the  matter  of  j\lnr|,hv,  1  Sch. 
&  Lcf.  49  ;  Higginson  v.  Kcilv,'  1  Ball  & 
B.  256;  In  the  matterof  Meag'lian,  1  Sch. 
&  Lef.  180  ;  Er  parte  Hodgson,  19  Vcs. 
207  ;  Stavely  v.  Parsons,  stated  in  Mr. 
Sumner's  k-amednote  to  8  Ves.  357. 

{i)  Wallace  o.  Hardacre,  1  Cani]il). 
45  ;  Hall  r.  Barnard,  1  C.  &  P.  382.  In 
the  case  of  Ex  parte  Smith,  Buck's  C.  B. 
355,  no  question  was  made  that  bills  of 
exchange,  like  other  property  of  the  bank- 
rupt, pass  to  the  assignees.  Here  two 
firms,  one  upon  the  continent  of  Europe, 
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and  the  other  in  London,  had  been  in  the 
habit  of  dramng  upon,  and  transmitting 
bills  of  exchange  to  one  another  on  general 
account.  In  this  instance,  bills  had  been 
sent  by  the  continental  honse  to  the  Lon- 
don fii-m  for  the  especial  pm-posc  of  raising 
money  thereon  for  the  account  of  the  house 
abroad.  Before  this  had  been  done,  and 
while  tlie  bills  were  in  then-  possession,  the 
firm  in  London  failed,  and  their  assignees 
took  possession  of  these  bills.  A  petition 
having  been  filed  praying  tJiat  these  bills 
might  be  taken  from  the  assignee,  and  re- 
turned to  tlie  petitionee,  tlie  Vice-Chan- 
eellor  said  :  "  In  eases  of  this  nature,  the 
case  always  turns  upon  the  fact,  whether 
the  bills  are  remitted  in  order  that  the 
party  to  whom  they  arc  sent  may  recover 
the  amount,  as  the  agent  of  the  party  re- 
mitting, or  whether  the  bills  are  so  sent, 
on  a  giaieral  account  lietween  tl>e  parties, 
that  the  pei"son  receiving  them  has  a  right 
to  deal  with  them  for  his  oyrci  use.  Cer- 
tainly, bankers  are  the  persons  who  are 
employed  in  such  agencies ;  but  a  mer- 
chant, or  any  other  person, maybe  so  em- 
ployed  In  this  ease,  tlie  admitted 

facts  exclude  all  doubts  as  t<i  the  actual 
nature  of  the  ti-ansaction.  JSlcssis.  Power 
&  Co.  are  desired  to  do  the  needful  mth 
the  bills,  and  to  place  the  amount  to  the 
credit  of  the  petitioners  when  in  cash.  In 
answer,  Messi-s.  Power  &  Co.  say,  '  The 
needful  shall  be  done.'  They  were  bound, 
therefore,  to  receive  the  amount  of  the 
bills,  as  the  agent  of  the  party  remitting, 
and  were  not  at  liberty  to  deal  whh  the 
bills  for  tlicir  pm-poses."  So  they  did  not 
pass  to  the  assignees. 
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these  come  into  conflict  witli  tiiose  of  the  assignee,  or  of  other 
parties ;  and  in  such  cases  the  general  rule  would  seem  to  be, 
that  the  bankruptcy  overrides  the  commercial  law  or  rules ;  and 
the  title  of  an  innocent  party  is  made  to  yield  to  that  of  the 
assignee,  where  it  would  be  available  against  any  others.  Hence, 
a  bankrupt's  transfer  by  his  bill  of  funds  in  the  hands  of  a 
drawee,  would  be  invalid  against  the  assignees  who  take  these 
funds  by  the  bankruptcy,  (j)  But  if  the  bill  were  drawn  for 
more  than  the  funds,  and  was  accepted,  the  holder  could  recover 
from  the  acceptor  the  excess  of  the  amount  of  the  bill  over  the 
funds  in  his  hands,  (k)  This  applies,  however,  only  when 
some  act  of  the  bankrupt  is  necessary  to  make  out  a  party's 
title  ;  for  if  he  can  rest  his  claim  on  his  own  equity,  it  would  be 
good.  Nor  can  the  assignees  take  paper  which  was  transferred 
by  indorsement  of  the  bankrupt  after  bankruptcy,  if  it  be  such 
that  they  could  not  make  it  available  for  the  funds  of  the  assign- 
ment Thus,  if  the  bankrupt  indorsed  over  accommodation 
paper,  which  he  might  indorse  but  could  not  sue,  the  assignees 


(j)  Willis  I'.  Freeman,  12  East,  656. 
This  was  an  action  against  the  defendants 
as  acceptors  of  a  bill  of  exchange  for 
1,400Z.,  drawn  by  one  Andei'son,  payable 
to  his  own  order,  and  indorsed  by  him  to 
the  plaintiff  for  value.  And  the  defence 
was,  that  in  consequence  of  a  prior  act  of 
bankruptcy  by  Anderson,  which  had  since 
been  followed  by  a  commission,  Ander- 
son's indorsement  transferitxl  no  right  to 
the  plaintiff.  Other  facts  in  this  case  will 
be  stated  in  the  notes  below.  ,  Of  the  point 
here  considered,  Lord  Ellenborough  said  : 
"  It  may  be  considered  as  clear,  that,  ex- 
cept in  cases  provided  for  by  particular 
statutes,  a  trader  who  has  committed  an 
act  of  bankruptcy,  upon  which  a  commis- 
sion afterwards  issues,  can  make  no  trans- 
fer of  his  property  to  the?  prejudice  of  his 
assignees,  nor  do  any  act  to  interfere  with 
their  rights ;  but  every  such  attempted 
transfer  or  act  is  liable  to  be  vacated  by 
his  assignees.  On  the  other  hand,  when 
it  does  not  affect  the  rights  and  interests 
of  the  assignees,  the  act  of  a  man  who  has 
committed  an  act  of  b.ankniptcy  has  the 
same  effect  as  the  aet  of  any  other  person. 
The  question,  therefore,  for  consideration 
here  is,  whether  this  indorsement  by  An- 

54* 


derson,  if  allowed  to  be  effectual,  could 
prejudice  his  assignees,  or  interfere  with 
their  rights,  because  so  far  forth  as  it 
would  do  so,  it  would  be  inopci-ative.^' 

{k)  Wilkins  v.  Casey,  7  T.  R.  7H. 
The  case  of  Willis  v.  Freeman,  above" 
cited,  also  is  an  authority  upon  this  point. 
In  that  ease,  the  trader,  after  the  secret 
act  of  bankruptcy,  as  above  set  forth, 
having  securities  in  his  b.anker's  hands  to 
a  certain  amount,  drew  on  them  a  bill  for 
a  larger  amount  for  his  accommodation, 
payable  to  his  order,  which,  after  accept- 
ance, he  indorsed  to  the  plaintiff,  (who 
knew  of  his  partial  in.-^olvency,  but  not  of 
tlie  act  of  bankniptcy,)  the  commission 
having  been  subsequently  taken  out,  it 
was  held  that  the  plaintiff,  who  was  to 
make  title  through  the  bankrupt's  indorse- 
ment after  his  bankruptcy,  tliough  he  was 
entitled  to  sue  the  acceptors  upon  the  bill, 
could  only  recover  on  it  the  amount  of  the 
sum  accepted  for  the  accommodation  of  the 
bankrupt  over  and  above  the  amount  of  the 
bankrapt's  effects  in  the  hands  of  the  ac- 
ceptors at  the  time  of  the  bankniptcy. 
And  this  on  the  ground  that,  by  his  ro- 
coiciy,  the  amount  of  the  assignees  and 
creditors  would  not  be  damnified. 
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do  not  take  it.  (l)  So  if  bankers  or  others  held  commercial 
paper  only  for  the  owners,  if  they  are  insolvent  it  does  not  go 
to  their  assignees.  It  is  sometimes  difficult  to  determine  the 
facts  on  which  this  question  turns ;  but  in  general,  the  rule  is 
this.  If  the  insolvent  held  the  paper  only  for  collection,  the 
assignee  does  not  take  it.  If  he  has  held  it  to  collect  and  hold 
in  any  trust,  or  for  any  especial  purpose,  and  had  placed  or  held 
the  proceeds  in  separate  or  special  deposit,  applicable  to  a 
special  purpose,  the  assignees  do  not  take  the  proceeds.  If  he 
had  advanced  money  on  the  paper,  the  assignees  take  his  claim 
for  reimbursement  and  his  lien.  If  he  had  discounted  the  paper, 
or  made  it  his  own  otherwise,  as  by  purchase,  then  the  assignee 
takes  it.  Generally,  (m)  if  the  insolvent  holds  such  paper,  even 
by  a  legal  title,  but  the  beneficial  interest  is  in  another,  the 
assignee  does  not  take  it.  (n) 

It  has  been  held,  on  strong  grounds,  and  apparently  in  con- 
formity with  established  principles,  that  an  assignee  takes  the 
benefit  of  a  promise  made  to  the  insolvent,  which  could  be 
available  only  on  the  happening  of  a  contingency,  as  a  success- 
ful termination  of  a  suit,  which  did  not  happen  until  after  the 
insolvency,  (o) 

Where  an  assignee  sues  for  damages,  the  measure  to  him  is 

{I)  Arden   v.    Watldns,   3    Enst,   317.  it,   and  recover  a  dividend  on  it  to  the 

It   seems   that  the   same   prini-ijilos  will  amount  due  him.     Smitli  i'.  Knox,  above 

govern  the  ease  of  accommodation  paper,  cited,  and  5  Taunt.  192  ;  Ex  purh-  Blox- 

whcn  proof  of  it  is  attempted  against  a  ham,  G  Ves.449,  600  ;  A'r  prirte  Bloxham, 

'banlcrupt's  estate,  as  would  apply  if  suit  8Ves.531;  Bankof  Inland  u.  Bcrcsford, 

had  licen  brought  upon  it  agaiuht  the  bank-  6  Dow,  238;  Ej-  ihuIi-  KIiil;,  Cooke,  157; 

rupt;  and  the  same  reasons  hold  when  the  E.r  parte  Iav,  1  I'.  Wms.  7Sl>.   Sec  Jones 

bankrupt  has  given  accommodation  notes  v.  Hibbert,  2  iSiark.  30-i. 
or  acceplances.     It  is  clear  on  the  authori-         (m)  Kitchen   v.  Bartsch,  7   East,  53; 

ties,  that  no  action  could  be  maintained  in  Giles   v.  Perkins,  9  id.  12;  Tenn'aut   o. 

either  of  the  aliove  eases.     Siiiifh  r.  Knox,  iStrachan,  4  C.  &  P.  31 . 
3  Esp.  46  ;  Fentum  r.  Pocock,  5  Taunt.         (n)  Anonymous,  in  the  notes,  1  C.ampb. 

192  ;  Thompson  v.  Shepherd,  12  Met.  311;  492  ;  Bourne  r.  Cfixbot,  3  Met.  305  ;  Waller 

Brown  v.  Mott,   7  Johns.  361  ;  Grant  v.  v.  Drakcford,  1  Stark.  481  ;  Greening,  ex 

Ellicott,  7  Wend.  227  ;   Charles  v.  Mars-  parte,   13  Ves.    206;    Er   parte   Deey,    2 

den,  1    Taunt.   224;   Carruthers   r.  West,  Cox,  424;  AVatkins  r.  Maule,  2   Jac.  & 

11  Q.  n.  (Ad.  &  Ell.  N.  S.)  143  ;  Renwick  W.  243  ;  Smith  o.  Piclvcrin"-,  Peakc's  N. 

V.  William,s,  2   Jlaryl.   356;   Molson  v.  P.  C.  50;  E r parte  Hall,  1  Rose,  13;  Ex 

Hawley,  1  Blateh.  4ii9.     If  the  accommo-  parte  Rowton,  id.  15. 
dation  bill  is  in  the  han<ls  of  a  third  party,         (o)  Johnson,  C.  J.,  in  Burton's  Adm'r 

who  took  it  bona  fide,  even  witli  notice  of  r.   Lockert's   Exr's,   4    EngUsh,    (Ark.) 

its  being  an  accommodation  bill,  he  may  411. 
prove  against  the  estate  of  eitlier  party  to 
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not  always  the  injury  to  the  estate,  for  he  rests  upon  a  strict 
legal  right,  (p) 


SECTION    IX. 

WUAT   INTERESTS   OR   PROPERTY   OE   THE   BANKRUPT   DO   NOT   PASS  TO 

THE  Assignee. 

As  it  is  the  purpose  of  the  insolvent  laws  to  give  to  the  cred- 
itors all  they  could  take  by  attachment  or  levy,  so  it  gives  them 
nothing  more.  In  all  the  States,  property  of  certain  kinds,  real 
and  personal,  is  exempt  from  attachment,  and  generally,  at  least, 
the  same  is  exempt  from  the  operation  of  the  insolvent  laws. 
Where  this  exemption  is  for  a  certain  amount  of  property,  the 
question  has  been  raised,  whether  this  relieves  merchandise  of 
thW:,  value,  or  is  confined  to  household  goods,  or  other  similar 
things.  This  must  be  a  question  of  construction  of  a  statnte. 
But  on  general  principles,  we  should  not  extend  the  exemption 
to  merchandise. 

It  has  been  said,  that  all  rights  of  action  pass  to  the  assignee ; 
but  there  is  one  broad  exception  to  this.  No  rights  of  action 
for  mere  personal  injury  pass.  None,  for  example,  for  assault 
and  battery,  and  none  for  slander,  (q)     And  it  has  been  held 

(p)  Hill  V.   Smith,   12  M.  &  W.   618;  that  thereby,  under  the  statute,  the  cause 

Thorpe  v.  Thorpe,  3  B.  c&  Ad.  580;  Col-  of  action  became  vested  in  the  assignee, 

son  u.  Welsh,  1  Esp.  379.     See  also  I'orter  Demurrer  to  the  plea,  and  judgment  for 

V.  Vorley,   9  Bing.    93,  S.   C.   2  M.    &  the   plaintiff.      See   11    M.    &    \V.    ig'l. 

Scott,  141.  Held,  on  error  brought,  that  the  plea  was 

(?)  Rogers  w.  Sponce,  13  M.  &"W".  571.  had.  Lord  Demnan  said,  ably  defining 
This  was  an  action  of  trespass  for  break-  the  doctrine  on  this  subject  ;  "As  the  oh- 
ing  and  entering  the  dwelling-house  and  jeet  of  the  law  is  manifestly  to  benefit  cred- 
garden  of  the  plaintiff,  and  making  a  great  itors,  by  making  all  the  pecuniary  means 
noise  and  disturbance  therein,  damaging  and  property  of  the  bankrupt  available  to 
the  doors,  &c.,  of  the  house,  and  the  trees,  their  payment,  it  has,  in  furtherance  of 
&e.,  of  the  garden,  and  seizing  certain  this  object,  been  construed  largely,  so  as 
goods  of  plaintiff,  and  exposing  them  to  pass  not  only  what  in  strictness  may  be 
to  sale  on  the  premises  without  his  leave ;  called  the  property  and  debts  of  the  bank- 
whereby  the  plaintiff  and  his  family  were  rupt,  but  also  those  rights  of  action  to 
greatly  disturbed  and  annoyed  in  the  which  he  was  entitled,  for  the  purpose  of 
peaceable  possession  of  the  dwelling-house  recovering  in  specie  real  or  personal  prop- 
and  garden,  and  the  plaintiff  was  pre-  erty,  or  damages 'in  respect  of  that  wiiich 
vented  from  carrying  on  his  lawful  busi-  has  been  unlawfully  damnified  in  value, 
ness.  The  defendant  pleaded  in  bar,  tliat  withheld,  or  taken  from  him  ;  but  causes 
the  plaintiff  became  banknapt  after  the  of  action  not  falling  within  this  description, 
action  brought,  and  that  ah  assignee  had  but  arising  out  of  a  wrong  personal  to  the 
been  appointed,  who  accepted,  &c.,  and  bankrupt,  for  which  he  would  bo  entitled 
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that  the  assignee  took  no  right  of  action  for  breach  of  contract 
to  employ  the  insolvent  in  a  certain  way  for  certain  wages ; 
but  this  has  been  overruled,  (r)     It  may  sometimes  be  difficult 


to  remedy  whether  his  property  were  di- 
minished or  impaii'cd,  or  not,  are  clearly 
not  within  the  letter,  and  have  never  been 
held  to  bo  within  the  spirit,  of  the  enact- 
ment, even  in  cases  where  injuries  of  this 
kind  may  have  been  accompanied  or  fol- 
lowed by  loss  of  property;  and  to  tliis 
class  i\'e  think  the  action  of  trespass  quare 
clausumfrcgit,  and  tliat  of  trespass  to  the 
goods  of  the  bankrupt,  must  be  considered 
to  belong.  These  rights  of  action  are 
given  in  respect  of  the  immediate  and 
present  violation  of  the  possession  of  the 
bankrupt,  independently  of  his  rights  of 
property ;  they  are  an  extension  of  that 
protection  whicii  the  law  throws  around 
the  person,  and  substantial  damages  may 
be  recovered  in  respeit  of  such  rights, 
tliougb  no  loss  or  (linnnution  in  value  of 
property  may  have  occurred  ;  and  even 
when  such  an  incident  has  accompanied  or 
followed  a  wrong  of  tliis  description,  the 
primary  pei'sonal  injury  to  the  bankrupt 
being  tlio  principal  and  essential  cause  of 
action,  still  remains  in  him,  and  does  not 
vest  in  the  assignee,  either  as  liis  property, 
or  liis  deljts."  S.  C.  on  Appeal,  12  Ci. 
&  Finelly,  700.  In  Howard  c.  Crowther, 
8  M.  &  "W.  601,  which  was  case  for  the 
seduction  of  the  sister  and  servant  of  plain- 
tiff. Lord  Abiii(/ir,  C.  B.,  said:  "Has  it 
ever  been  contended  that  the  assignees  of 
a  bankrupt  can  recover  for  liis  wife's  adul- 
tery, or  lor  an  assault  ?  How  can  they 
represent  his  wounded  feelings  ?  Nothing 
is  more  clear  than  that  a  right  of  action 
for  an  injury  to  the  property  of  tlie  bank- 
rupt Avill  pass  to  his  assignees;  but  it  is 
othenvisc  as  to  an  injury  to  his  personal 
comfort.  Assignees  of  a  bankrupt  are  not 
to  make  a  prciHt  of  a  man's  wounded  feel- 
ings." ^lAA-/.s"«,  B.,said:  "  The  service, 
for  the  loss  of  wliirli  this  action  is  brought, 
is  of  more  value  to  one  person  thon  firiother, 
and  the  loss  of  it  is,  tlierefore,  only  a  per- 
sonal injury."  Bn-il  v.  Hempstead,  3  Day, 
2T2 ;  Stanly  v.  Huhurst,  2  Root,  r>'2  ; 
Kicbols  V.  Bellows,  22  Vt.  5S1.  As  early 
as  the  ease  of  Btiison  r.  Flower,  Sir  W. 
Jones,  215,  it  was  held  that  no  action  for 
slander  passed  to  the  assignee.  Clark  r. 
Calvert,  8  Taunt.  742,  S.  C.  3  Moore, 
96  ;  Shoemaker  c.  Keelcv,  1  Yeates,  245, 
S.  C.  2  Hall.  21.3  ;  Smitb  v.  IMilles,  1  T. 
E.  475;  Brandon  r.  Pate,  2  H.  Bl.  308. 

[6MJ 


The  distinction  seems  to  rest  upon  the 
solution  of  the  questions,  Have  the  as- 
signees lost  any  thing  ?  What  are  they 
entitled  to '!  Tiie  bankrupt's  property. 
If,  then,  that  property  has  been  converted 
or  injured,  they  may  bring  an  action ; 
but  they  cannot  be  said  to  have  a  property 
in  the  personal  feelings,  or  even  reputation 
of  tlie  bankrupt.  In  Wright  v.  I'airficld, 
2  B.  &  Ad.  727,  the  right  of  assignees  to 
sue  on  contracts  and  for  injuries  aj/'ccting 
the  haiJcrupt's  properti/  was  declared.  Han- 
cock V.  Coflyn,  8  Bing.  358,  S.  C.  1  M. 
&  Scott,  521  ;  Bennett  v.  Allcott,  2  T.  E. 
160;  Porter  v.  Vorley,  9  Bing.  93,  S;C. 
2  Moor.  &  S.  141 ;  Brewer  v.  Dew,  11  M. 
&  W.  625  ;  Chippendale  r.  Tomlinson,  1 
Coolce,  106  ;  Clarkson  r.  Parker,  7  Do\vl. 
87;  Splidt  r.  Bowles,  10  East,  #79; 
Kymer  v.  Larkin,  2  Moo.  &  Payne,  183  ; 
Eouch  V.  Great  Western  Eaihvay  Co.,  1 
Q.B.  (Ad.&  EU.N.  S.)  51.  Soitis  held 
tliat  a  covenant  to  renew  a  lease  in  favor 
of  one  who  subsequently  becomes  bank- 
rupt, will  not  be  enforced  in  equity  in  favor 
of  his  assignees.  Drake  v.  The  Mayor  of 
Exon,  1  'Cb.  Ca.  71,  S.  C.  2  Frcem. 
183  ;  Moyses  c.  Little,  2  Vcrn.  194, 1  Eq. 
Ca.  Abr.  53,  ])1.  1  ;  Brooke  u.  Hewitt,  3 
Ves.  253;  Willingham  v.  Joyce,  id.  168; 
Bueklanrt  r.  Hall,  8  id.  92  ;  Vandenanker 
c.  Desljrough,  2  Vern.  96.  So  with  an 
agreement  for  a  lease  for  the  personal  ac- 
commodation of  tlie  banki-upt.  Flood  u. 
Finlav,  2  Ball  &  B.  9. 

(?■) 'Beckham  v.  Drake,  8  M.  ftW.  846, 
9  id.  79.  Judgment  reversed  in  the  Ex- 
chequer Clwmber,  11  id.  315.  The  fiicts 
briefly  were,  that  A  agreed,  in  writing, 
with  B  and  C,  on  behalf  of  themselves  and 
D,  as  partners  in  trade,  to  serve  them,  B 
and  C,  and  the  survivor  of  them,  for  seven 
years,  as  their  foreman,  and  not  to  engage 
in  trade  on  liis  own  account  during  that 
period  without  their  consent ;  and  B  and 
C  agreed  to  pay  him  wages  after  the  rate 
of  3/.  3s.  per  week  so  long  as  ho  sliould 
sci-ve  them  faithfully.  The  Court  of  E.x- 
chequor  held,  by  Parke,  B.,  that,  as  the 
contract  related  to  the  employment  of  the 
personal  skill  and  labor  of  the  bankrupt, 
and  the  damages  for  the  breach  of  it  being 
compounded  partly  of  the  personal  incon- 
■\'cniente  to  Iiimself,  and  partly  of  the  con- 
sequential loss  to  lus  personal  estate,  the 
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to  draw  the  line  between  the  rights  of  this  kind  which  the 
assignees  take,  and  those  which  they  cannot ;  but  the  general 
rule  would  seem  to  be,  that  the  right  to  damages  passes  from 
the  insolvent  to  his  assignees  only  where  the  right  springs  from 
damage  actually  done  to  property,  or  distinctly  connected  with 
property,  (s)  And  even  here  it  is  obvious  that  cases  might 
occur  which  would  not  come  under  this  rule.  Thus,  the  insol- 
vent's claim  against  a  man  who  beat  his  horse  and  injured  him, 
or  who  had  poisoned  his  cattle,  would  not,  on  general  princi- 
ples, pass  to  the  assignee.  All  rights  of  this  kind  which  do  not 
pass  to  the  assignee,  must,  under  the  general  rule,  reinain  with 
the  insolvent;  and  we  should  say,  therefore,  that  if  he  had,  be- 
fore bankruptcy,  commenced  an  action  for  assault  and  battery,  or 
any  other  action,  the  right  of  which  did  not  pass,  and  he  became 
bankrupt  pending  the  suit,  he  coiikld  continue  to  carry  on  the 
suit  for  his  own  benefit.  But  if  the  claim  had  been  reduced  to 
a  judgment  before  the  insolvency,  there  would  be  strong  reason 
for  saying  that  this  judgment  passed  to  the  assignees,  because 
it  was  now  merely  a  settled  and  vested  claim  for  money.  If 
this  judgment  had  been  satisfied,  the  money  in  his  hands  would, 
of  co^irse,  go  with  the  rest  of  his  assets. 

The  choses  in  action  of  the  wife  pass  to  the  assignee,  as  we 

rightof  action  did  not  paffe  to  his  assignees,  a  consequential  damage  to  the  personal 

On    error,    brought    to    the    Exchequer  estate  follows  from  the  injuiy  to  the  per- 

Chamber,  it  was  held,  Denman,  C.  J.,  de-  son,  that  may  he  so  dependent  upon  and 

livering  the  opinion  of  the  court,  that  the  inseparable  from  the  personal  injury  which 

right  of  action  for  the  dismissal  of  A  with-  is  the  primary  cause  of  action,  that  no 

out  reasonable  cause,  passed  to  his  assign-  right  to  maintain  a  separate  action,  in  re- 

ees  in  bankruptcy,  as  being  part,  of  his  spect  of  such  consequential  damage,  will 

personal  estate,  whereof  a  profit  might  bo  pass  to  the  assignees  of  a  bankrupt.     In 

made.     It  will  be  seen  that  the  difference  allthosecases,  the  primary  cause  of  action, 

of  opinion  was  not  so  much  upon  the  priu-  if  of  a  nature  properly  speaking  personal, 

ciple  as  upon  the  application  of  the  prin-  and  the  right  to  maintain  it  would   die 

ciple  to  the  facts  before  the  court.     Lord  with  the  bankrupt.     In  the  present  ease, 

Denman  said  :  "  It  was  further  arguedthat  although  the  contract  was  for  the  personal 

as  this  contract  related  to  the  person  of  skill  and  labor  of  the  bankrupt,  the  breach 

the  bankrupt,  the  right  of  action  will  not  of  that  contract  does  not  appear  to  cause 

pass.     There  is  no'  doubt  that  a  right  of  him  any  other  injury  than  the  diminution 

action  for  an  injury  to  the  body  or  feelings  of  his  personal  estate.     In  the  cases  referred 

of  a  trader,  arising  from  a  tortindependent  to,  the  injury  {if  ant/)  to  the  personal  estate, 

of  contract,  does  not  pass  to  his  assignees,  is  a  consequence  of  an  injurij  to  the  person  ; 

ex.  gr.  foi'  an  assault  and  battery,  or  for  in  this  case,  the  injury  to  the  person,  {if  any,) 

slander,  or  for  the  seduction  of  a  child  or  is  a  consequence  of  the  injury  to  the  personal 

servant,  and  the  same  maybe  said  of  some  estate." 

personal  injuries  arising  out  of  breaches  of  (s)  See  the  language  of  Lord  Denman 

contracts,  such  as  contracts  to  cure  or  to  in  Drake  v.  Beckham,  11  M.  &  W.  315, 

marry ;  and  if,  in  the  case  last  supposed,  above  quoted. 
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have  seen  ;  but  he  acquires  no  interest  in  any  property,  real  or 
personal,  which  is  secured  to  her  separate  use  by  the  interven- 
tion of  trustees;  or  without  trustees,  by  operation  of  law  or  in 
conformity  with  law.  For  here  the  husband  could  not  inter- 
fere, nor  give  his  creditors  or  his  assignees  a  right  to  interfere,  (t) 
The  United  States  bankrupt  law  exempted  wearing  ap- 
parel ;  (m)  but  it  was  held  that  articles  of  jewelry  were  not  • 
exempt  under  this  clause,  (v)  But  it  was  held  in  the  District 
Court  in  New  York  that  such  articles,  if  they  belonged  to  the 
wife  before  marriage,  or  were  given  to  her  after  marriage,  and 
were  not  unsuitable  in  their  value  to  her  condition,  might  be  re- 
tained by  her.  (lo)  Our  State  statutes  frequently  contain  a  sim- 
ilar clause  of  exemption,  which,  it  might  be  supposed,  would  be 
similarly  construed.  In  Massachusetts,  Judge  Story  put  all 
these  things  on  the  footing"  of  a  trust,  and  withheld  them  from 
the  assign'ee  only  where  the  husband  could  be  regarded  as  the 
trustee  of  the  wife.     On  this  ground,  he  ordered  a  watch  given 


{t)  Bennct  v.  Davis,  2  P.  Wms.  316  ; 
Eobinson  v.  Taylor,  2  Bro.  C.  C.  589  ; 
Haselington  v.  Gill,  3  T.  E.  620,  note ; 
Jarman  v.  Woolloton,  id.  618;  Tullett 
V.  Armstrong,  4  Myl.  &  Cr.  377  ;  Ken- 
sington V.  DoUond,  2  Myl.  &  K.  184; 
Ex  parte  Killick,  3  M.  B.  &  De  Gex, 
480;  Gaunt  v.  Ward,  7  Bing.  608;  Ex  parte 
Coysegame,  1  Atk.  192,  S.  C.  Cooke, 
B.  L.  269  ;  Roberts  v.  Sjiiicr,  5  Madd. 
491 ;  Ex  parte  Beilby,  1  Glv.  &  J.  167  ; 
Came  r.  Brice,  7  M.  &  W. 'l83;  Maho- 
ney  v.  Porter,  3  Cush.  417.  In  the  mat- 
ter of  Snow  and  wife,  5  Law  Rep.  369, 
Shaw  V.  Mitchell,  iv.  453 ;  Vandenanker 
V.  Desborougli,  2  Veni.  96 ;  Jacobson  v. 
Williams,  1  P.  Wms.  382;  Bosvil  v. 
Brander,  id.  458  ;  Tyrrell  r.  Hope,  2 
Atk.  558  ;  2  Roper,  on  Real  Prop. 
159.  But  it  seems  that  if  the  wife  buy 
goods,  as  wearing  apparel,  witli  the  in- 
come of  money  settled  to  her  separate 
use,  those  goods  after  purchase  are  the 
property  of  the  husband,  and  in  case  of 
liis  bankruptcy  will  pass  to  his  assi^niecs, 
unless  exempted  by  statute.  Carne  r. 
Brice,  above  cited.  '  So,  money  di'posited 
in  a  bank  by  a  married  woman  who  lives 
separate  from  lier  husband,  and  is  not 
sup|)orted  by  him,  is  the  property  of  the 
husband,  though  deposited  in  her  name, 
and  so  m.ay  be  reached  by  the  creditors  of 
[646] 


the  husband,  and  consequently  will  pass 
to  the  assignees.  Ames  v.  Chew,  5  Met. 
320.  Where  there  was  a  devise  to  the 
separate  use  of  the  wife,  and  no  trustees 
appointed,  the  court  said  they  would 
make  the  husband  a  trustee  for  her,  and 
ordered  the  assignees  to  convey  to  a  Mas- 
ter for  her  sepiilfate  use.  Bennet  v.  Da- 
vis, 2  P.  Wms.  316. 

{u)  The  substance  of  the  provision  of 
exemption  which  would  seem  to  be  in 
most  respects  adopted  in  the  various  in- 
solvent laws,  includes  the  necessarv  house- 
hold and  kitchen  furniture  of  the  bank- 
rupt, and  such  other  articles  and  neces- 
saries as  the  assignee  might  designate  and 
set  apart,  having  reference  in  the  amount 
to  the  family,  condition,  and  circum- 
stances of  the  bankrapt,  but  altogether 
not  to  exceed  in  value,  in  any  ease,  the 
sum  of  three  hundred  dollars  ;  and  also 
the  wearing  apparel  of  the  bankrupt,  and 
that  of  his  wife  and  children. 

[v]  In  the,  matter  of  Kasson,  4  Law 
Ec]).  489.  In  the  matter  of  Grant,  5  id. 
11,  S.  C.  2  Sto.  312. 

(ic)  In  the  matter  of  Kasson,  4  Law 
Rep.  489.  The  abstract  of  this  case  is 
substantially  the  proposition  of  the  text. 
Wc  have  been  unable  to  obtain  the  opin- 
ion of  Judge  Betts  in  the  case. 
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to  her  by  her  husband  after  marriage,  to  be  surrendered  to  his 
assignees  ;•  but  permitted  her  to  retain  a  mourning  ring  given 
her  by  her  friend.  So  it  was  held  that  watches  given  to  chil- 
dren by  a  friend  did  not  pass  to  the  assignee  of  the  father ;  nor 
would  they  if  they  were  given  by  the  father  himself  in  good 
faith,  and  were  suitable  in  kind  and  value  to  the  condition  and 
wants  of  the  children.  But  if  they  were  more  than  this,  it 
would  be  or  at  least  operate  as  a  fraud  upon  the  creditors,  to 
take  them  from  the  estate,  (x) 


SECTION    X. 


OP   THE   QUESTION   OP  TIME. 


This  may  be  important  in  the  law  of  bankruptcy  in  either  of 
two  ways.  One  refers  to  the  moment  when  the  bankrupt  loses 
his  power  over  his  effects,  or  in  fact,  loses  his  property  in  them, 
because  they  have  passed  to   his  assignees.     Of  course,  after 


(x)  In  the  matter  of  Grant,  2  Sto.  312  ; 

.5  Law  Eep.  11.  This  was  a  petition  in 
bankruptcy.  The  facts  stated  in  the  pe- 
tition, so  far  as  material  to  the  present  dis- 
cussion, were,  that  the  wife  of  the  peti- 
tioner was  possessed  of  a  watch  of  about 
the  value  of  fifty  dollars,  presented  to  her 
by  the  petitioner  about  ten  j'ears  before 

•the  filing  of  the  petition;  that  she  had 
likewise  several  mourning  rings  and  pins, 
and  a  few  other  articles  of  jewelry  of  the 
value  of  about  twenty-five  dollars,  some  of 
which  had  been  given  her  by  friends,  and 
others  by  the  petitioner  some  years  pre- 
vious, and  one  mourning  i-ing  of  the  value 
of  about  five  dollars,  given  her  by  the 
petitioner  nearly  two  years  before  tiling 
the  petition.  The  petition  further  stated 
that  his  two  sons,  of  the  respective  ages 
of  seventeen  and  twenty  years,  had  each  a 
gold  watch  of  the  value  of  about  fifty  dol- 
lars, which  had  been  purchased  about 
two  years  before  with  money  given  by  a 
friend,  and  with  about  twenty-eight  dol- 
lars given  to  each  by  the  petitioner,  out 
of  his  private  cash.  After  iSton/,  J.  had 
recited  the  principal  facts,  he  said :  "  The 
watch  of  the  wife  and  any  jewelry  given 
to  her  by  third  persons  before  the  mar- 
riage, or  by  her  husband  either  before  or 


since  the  marriage,  pass  to  the  assignee 
as  part  of  the  property  of  the  bankrupt,  to 
which  his  creditors  are  entitled.  But  jewel- 
ry given  by  third  persons  to  the  wife  since 
her  marriage,  as  personal  ornaments,  and 
mourning  rings  given  to  her  by  third  per- 
sons since  the  marriage,  as  personal  me- 
morials, belong  to  the  wife  for  her  sole  and 
separate  use  in  equity,  and  do  not  pass  to 
the  assignee  under  the  bankruptcy  for  the 
benefit  of  the  creditors.  That  the  watches 
of  the  sons,  under  the  circumstances 
stated  in  the  petition,  belong  to  them  as 
their  property.  But  nevertheless,  if  the 
petitioner  was  insolvent  when  he  applied 
a  part  of  his  own  money  to  purchase  the 
same  for  his  sons,  ho  had  no  right  so  to 
do  against  the  claims  of  the  creditors  ; 
and  that  in  equity,  therefore,  if  the  peti- 
tioner was  so  insolvent,  the  sons  must  ac- 
count to  the  assignee  for  the  amount  of 
the  money  of  the  petitioner  so  paid  to- 
wards the  purchase  of  the  watches.  But 
if  the  petitioner  was  not  then  insolvent, 
and  the  donation  on  his  part  was  made 
band  fide,  and  the  donation  was  suitable 
to  his  rank  in  life,  condition,  and  estates, 
then  it  was  good,  and  not  within  the  reach 
of  the  creditors,  or  in  fraud  of  their  rights 
under  the  bankruptcy." 
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this  moment  a  transfer  by  the  bankrupt  is  wholly  void  ;  and  it 
is  therefore  important  to  determine  what  is  this  point  of  time. 

In  England  the  lien  of  the  assignees  was  held  to  have  at- 
tached on  the  commission  of  the  first  act  of  bankruptcy  by  the 
bankrupt;  and  there  are  strong  cases  showing  that  any  act  of 
his  or  of  his  agent  afterwards  was  void,  (y)  But  though  the 
rule  itself  seems  to  be  well  settled  there,  some  doubt  exists  as 
to  its  ground.  But  this  was  confined  to  cases  of  bankruptcy, 
where  the  proceeding  is  in  invitum.  Whether  the  reason  of 
the  rule  would  require  that  in  cases  of  insolvency  this  point  of 
time  should  occur  at  the  filing  of  the  petition  of  the  insolvent, 
or  at  the  first  publication  of  the  insolvency,  is  not  certain.  For 
the  first  conclusion  it  may  be  said,  that  his  petition  is  an  act  of 
surrender  by  the  insolvent  of  all  his  property,  to  be  dealt  with 
by  the  law.  For  the  other,  that  the  first  construction  might 
operate  as  a  fraud  upon  the  public,  that  is,  upon  those  who 
dealt  with  the  insolvent  after  his  petition,  in  good  faith,  and  in 
ignorance  of  it.  And  certainly  some  of  the  English  cases  have 
this  aspect,  (z)     But  if  the  moment  when  the  insolvent  loses 


(j)  Kyiiiiston  v.  Crouch,  14  M.  &  W. 
266.  In  this  ciise,  one  Blake,  a  trader, 
had  committed  a  secret  act  of  banki-uptcy, 
by  leaving  bis  house;  bnt  before  be  left, 
desired  bis  foreman,  tlie  defendant,  who 
had  been  accustomed  to  manage  his  busi- 
ness for  him,  to  carry  it  on  in  li'is  absence. 
The  defendant  did  so,  and  received  for 
goods  sold,  and  for  debts  previously  duo 
the  bankrupt,  the  sum  of  153/.  13.s.  ;  but 
of  this  amount,  he  made  ^nd  Jicle  sundrv 
payments,  some  to  creditors  of  the  bank- 
rupt and  some  for  \\ages  due  himself. 
Tlie  moneys  were  received  and  the  jiay- 
ments  made  without  any  notice  of  the  act 
of  bankruptcy.  The  assignees  brought 
this  action  tcr  recover  tlie  1J3/.  &c.,  as 
money  bad  and  received,  to  their  use. 
Plea,  never  indebted,  and  sct-oif  of  the 
payments  made.  Held,  that  the  assignees 
were  entitled  to  recoi'er  all  the  money  re- 
ceived by  liim  after  the  act  of  bankruptcy, 
and  that  be  was  not  entitled  to  set  olf  the 
payments  he  had  made,  though  under  a 
special  jilca,  he  might  have  projected  him- 
self, so  far  as  the  payments  made  without 
notice  of  the  act  of  bankruptcy  were  con- 
cerned. Pearson  v.  Graham,  6  Ad.  &  Ell 
899,  S.  C.  2   Nev.  &  P.  636  ;  Vernon  v. 
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Ilankev,  2  T.  E.  113  ;  Turquand  v.  Van- 
derplank,  10  M.  &,  W.  180;  Stephens  v. 
Ehvall,  4  M.  &.S.  259;  Tbomason  i;. 
Prere,  10  East,  418  ;  Drayton  v.  Dale,  2 
B.  &  C.  293.  But  when  a  trader,  in  per- 
son, employed  an  auctioneer  to  sell  goods, 
who  sent  bi^i  the  proceeds  by  the  hands 
of  the  defendant,  the  trader  having  be- 
come bankrupt,  by  lying  two  months  in 
prison,  it  was  held,  that  his  assignees 
could  not  recover  from  the  defendant,  who 
was  a  mere  bearer,  the  money  he  had  so 
received  and  paid  over.  Coles  v.  Wight, 
4  Taunt.  198;  Coles  v.  Eobins,  3  Camp. 
183;  Tope  r.  Hockin,  7  B.  &  C.  101  ; 
Shaw  V.  Batley,  4  B.  &  Ad.  801.  And 
where  one  had  bought  goods,  bond  fide, 
of  a  trader  who  had  previously  committed 
an  act  of  bankruptcy,  and  paid  for  them, 
without  knowledge  of  the  bankruptcy,  it 
was  held  that  the  assignees  of  the  seller 
could  not  maintain  trover  for  the  goods, 
the  payment  having  been  protected  by 
Stat.  1,  Jac.  l,e.  15,  §  14  ;  Cash  r.  Young, 
2  B.  &  C.  413  ;  Eoueh  v.  The  Great  West- 
ern Railway  Co.,  1  Q.  B.  (Ad.  &  Ell.  N. 
S.)  51  ;  Tripp  r.  Armitagc,  4  M.  &  W.  687. 
(2)  Kynaston  v.  Crouch,  14  M.  &  W. 
266,  above  stated.     See  Hurst  v.  Gwen- 
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his  power  over  his  property,  is  the  same  with  that  at  which  the 
public  is  notified  of  the  fact,  this  objection  ceases  to  apply. 
And  this  last  is  the  view  prevailing  in  this  country,  (a)  The 
time,  however,  is  usually  settled  by  statutory  provision,  leaving 
little  question  of  law.  It  has  been  held  that  where  land  was 
seized  on  execution  before  the  publication,  and  the  levy  corii- 
pleted  afterwards,  the  creditor  took  the  land  and  not  the  as- 
signee, because  the  levy,  by  relation  of  law,  referred  back  to 
the  time  of  the  seizure  on  execution,  (b) 

But  the  question  of  time  has  also  another  importance.  Our 
national  bankrupt  law  contained,  and  many,  if  not  all  of  our 
statutes  of  insolvency  contain  a  provision  as  to  the  length  of 
time  before  insolvency,  which  must  intervene  to  make  certain 
transfers  by  the  insolvent,  made  in  contemplation  of  insolvency. 


nap,  3  Stark.  306  ;  Saunderson  v.  Gregg, 
3  id.  72;  Cash  v.  Young,  2  B.  &  C.  413. 
See  also,  Copland  v.  Stein,  8  T.  R.  199. 

(o)  For  such  a  provision  will  be  found 
incorporated  in  most  of  our  insolvent 
laws.  The  language  of  Shaw,  C.  J.,  in 
Clarke  v.  Minot,  4  Mete.  346,  upon  this 
point,  may  be  quoted  :  "  This  question 
depends  upon  the  provisions  of  the  insol- 
vent law,  determining  the  time  at  which 
the  assignment  shall  take  effect,  so  as  to 
divest  the  property  of  the  insolvent  in  his 
real  and  personal  estate  and  eboses  in 
action,  and  vest  the  same  in  his  assignees. 
iThis  clearly  is  not  the  time  of  the  act  of 
assignment,  for  that  is  always  some  time 
after  the  commencement  of  the  proceed- 
ings, and  by  the  terms  of  the  statute  it 
relates  back  to  an  anterior  period.  One 
other  consideration  must  be  obvious  — 
which  is,  that  the  judge,  by  such  assign- 
ment, merely  executed  a  power  devolved 
by  law  upon  him  ;  he  conveys  no  interest 
of  his  own  ;  the  property  which  passes  by 
it  is  transferred  by  force  of  the  statute, 
and  therefore  the  legal  effect  of  such  trans- 
fer depends  little  upon  the  terms  of  the 
assignment,  either  as  to  the  property 
transferred,  or  the  time  at  which  it  shall 
take  effect.  But  the  legal  eifect  and 
operation  of  the  assignment,  in  these  re- 
spects, must  depend  upon  the  provisions 
of  the  assignment.  It  is  purely  a  statute 
title,  under  which  an  assignee  claims 
either  the  goods  or  choses  in  action  of  the 
insolvent ;  and  to  the  statute  we  must  look 
for  the  nature  and  extent  of  that  title." 
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And  BO  it  was  held,  that  under  the  Massa- 
chusetts statute,  the  transfer  took  place  at 
the  time  of  publication.  Preiilisx,  J.,  in 
I)oi\'ner  v.  Brackett,  5  Law  Eep.  392 
The  case  of  Kittridge  r.  McLaughlin,  33 
Me.  327,  seems  contra,  but  it  is  to  be  ob- 
served that  the  doctrine  laid  down  in  a 
portion  of  the  head  note,  on  this  point, 
was  not  expressly  or  directly  maintained 
by  the  court,  and  that  so  far  as  the  time 
of  the  transfer,  as  between  that  of  the 
petition,  or  the  publication,  the  point  did 
not  come  up  in  the  case. 

(6)  Cushing  u.  Arnold,  9  Met.  23. 
pewey,  J.,  said  :  "  The  second  objection 
to  the  levy  of  the  execution  is,  that  it  had 
not  taken  effect  so  as  to  divest  the  prop- 
erty of  the  debtor,  before  the  institution 
of  the  proceedings  in  insolvency,  and 
therefore  the  estate  passed  to  tlie  assignee.. 
The  extent  of  the  right  of  the  assignee 
under  the  deed  of  assignment,  and  to 
what  period  of  time  it  attaches,  are  ques- 
tions now  very  well  settled.  Such  deed 
transfers  all  the  property  of  the  insolvent 
as  held  at  the  time  of  the  first  publication 
by  the  messenger.  It  is  admitted  that  the 
levy  was  commenced  before  the  petition 
for  proceedings  in  insolvency  was  filed, 
but  it  is  said  that  it  was  not  completed 
till  after  publication.  But  as  well  by 
statute,  as  by  the  decisions  of  this  court, 
the  levy  of  an  execution  is  to  take  effect 
from  the  time  of  the  seizure  on  execution." 
Heywood  v.  Hildreth,  9  Mass.  393 ; 
Waterhouse  v.  Waite,  11  id.  210. 
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void,  (c)  This  differs  in  the  different  statutes.  In  the  bankrupt 
law  it  was  two  months  before  the  decree  of  bankruptcy.  If 
before  this  time  a  party  deal  with  the  bankrupt  in  good  faith, 
he  is  unaffected  by  any  fraud  on  the  part  of  the  defendant.  And 
it  was  held  in  England,  where  the  time  expired  on  the  filing  of 
the  petition,  that  in  computing  this  time,  the  day  on  which  the 
transaction  took  place,  or  the  day  on  which  the  petition  was 
filed,  must  be  excluded,  (d)  And  the  very  hours  when  the 
events  take  place  are  to  be  regarded,  at  least  in  some  cases, 
as  fractions  of  days  are  considered  by  the  court.  This  last  rule 
was  adopted  by  Story,  J.,  but  denied  in  Vermont,  (e) 

It  may  be  added,  that  if  fraud  of  any  kind  is  attempted  by 


(c)  The  clause  of  the  late  National 
Bankrupt  Law  was  :  "  Provided  that  all 
dealings  and  transactions  by  and  with  any 
bankrupt ,  iona  Jide  made  and  cTitcrod 
into  more  than  two  months  before  the 
petition  filed  against  him  shall  not  be  in- 
validated or  affected  by  this  act."  A  simi- 
lar provision  will  be  found  incorporated 
into  the  English  statute,  12  &  13  Vict. 
c.  106. 

(d)  Cowie  V.  Harris,  1  Moody  &  Mal- 
kin,  141.  In  this  case  the  commission  in 
bankrujitcy  was  issued  on  the  14th  of 
Maj',  1825.  Goods  of  the  bankrupt  had 
been  deposited  with  a  pawnbroker,  on  the 
14th  of  March,  182').  The  attorney-gen- 
eral, for  the  plaintiffs,  did  not  contend  that 
they  were  deposited  within  the  two  months, 
and  Lord  'Tenterden,  C.  J.,  said  :  "  With 
respect  to  the  goods  deposited  on  the  14th, 
the  right  of  the  plaintiffs  will  depend  upon 
the  validity  of  the  transaction  as  lictwceu 
the  bankrupt  and  tlie  creditor ;  for  both 
days  cannot  be  reckoned  inclusively  so 
as  to  make  March  the  14th  not  more 
than  two  calendar  months  before  May  the 
14th,  the  date  of  the  commission."  S.  P. 
ex  parte  Farquhar,  1  Mont.  &  McA.  7. 

(e)  Thomas,  assignee  of  Houlbrooke  v. 
Desanges,  2B.  &  Aid.  586.  In  this  ease, 
the  facts  were,  that  the  bankrupt  was  sur- 
rendered in  discharge  of  his  bail  on  June 
1st,  1818,  between  six  and  eight  o'clock 
in  the  evening,  and  on  the  same  day,  be- 
tween one  and  two  o'clock  in  the  after- 
noon a  writ  o{  Jieri  facias  was  delivered 
to  the  defendants,  who,  by  their  officer, 
entered  into  the  bankrupt's  premises,  and 
seized  the  goods.  The  bankrupt  lay  in 
prison  more  than  two  months  afterwards. 

[650] 


The   plaintiffs   insisted  that   the   act    of 
bankraptcy   having  been   committed   on 
the  same  daj'  that  the   goods  were  taken 
in  execution,  the  plaintiffs  must  in  law  be 
considered  as  having  the  property  of  the 
goods  vested  in  them  during  the  whole  of 
tliat  day,  because  tliere  can  be  no  fraction 
of  a  day.     Abbott,  C.  J.,  thought  tliat  the 
court  might  notice  the  f\'action  of  a  day  in 
this  case,  and  nonsuited  the  plaintiffs,  and 
a  rule  to  set  a.side  the  nonsuit  was  refused. 
In  the  matter  of  Richardson,  2  Story,  571, 
Stort],  J.,    said  ;  "  I   am   aware  that  it  is 
often  laid  down  that  in  law  there  is  no 
fraction  of  a  day.     But  this   doctrine  is 
true  only  sub  inodo  and  in  a  limited  sense, 
where  it  will  promote  the  right  and  justice 
of  the  case.     It  is  a  mere  legal  fiction, 
and  therefore  like  all  other  legal  fictions, 
is   never  allowed  to  operate  against  the 
right  and  justice  of  the  case."     S.  P.  Sad- 
ler V.  Leij^h,  4  Campb.  197  ;  Ex parte^ax- 
quhar,    1    Mont.    &   McA.  7  ;   Kx  parte 
D'Obree,  8  ^'es.  82;  Wydown's  Case,  14 
id.  87.     We  ai'e  aware  of  no  cases  where 
the  technical  rule  of  the  law,  that  no  frac- 
tion of  a  day  can   be  allowed,  has  been 
adhered  to  in   bankruptcy,   save   In  the 
matter  of  David  Howes,  6  Law  Reporter, 
297  ;  and  In  the  matter  of  Welman,  7  id. 
25,  where  tlie  doctrine  laid  down  in  the 
first   case   is   maintained   and    defended. 
The  authorities  are  reviewed  in  the  opin- 
ion of  the  court  at  some  length,  and  the 
views  of  the  judge,  though   savoring  of 
technicality,    are    ably    sustained.      The 
doctrine  of  the  majority  of  the  cases  seems 
to  be  a  wholesome  one,  and  which  may 
well  be  maintained  on  the  reasoning  of 
Mr.  Justice  Story. 
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the  bankrupt  at  any  time,  the  transaction  is  void  so  far  as  re- 
lates to  him  ;  and  also  so  far  as  relates  to  any  parties  dealing 
with  him,  with  a  knowledge  that  the  transaction  is  fraudulent 
on  his  part.  (/) 

SECTION    XI. 

WHAT   DEBTS    ARE    PROVABLE   AGAINST   THE    ESTATE. 


In  genera],  it  may  be  said,  all  debts  and  claims  whatever,  (g) 
They  may  be  due  and  payable  at  the  time,  or  not  payable  until 
l&ter.  (A)     They  may  be  payable  only  on  contingency,  if  the 


(/ )  See  the  cases  cited  iu  sect.  8,  n.  (p) 
to  tlie  point  that  the  assignees  may  sue 
for  and  recover  any  goods  fraudulently 
conveyed  by  the  bankrupt. 

(g)  Arclibold  on  Bankruptcy,  Deacon 
on  Bankruptcy,  Eden  on  tlie  Bankrupt 
Law,  tit.  Proof  of  Debts.  In  Downer  v. 
Brackett,  5  Law  Eep.  392,  Prentiss,  J., 
said :  "AH  .the  property  then  owned  by 
the  bankrupt  passes  to  and  vests  in  the 
assignee,  and  consequently  all  debts  exist- 
ing before  and  at  the  date  of  the  decree 
arc  provable  under  the  bankruptcy,  and  all 
debts  up  to  that  time  passed  by  the  bank- 
rupt's certificate  of  discharge."  Spald- 
ing V.  Dixon,  21  Vt.  45;  14  Law  Re- 
porter, 88 ;  Harrington  ;;.  McNaughton, 
20  Vt.  293.  The  exceptions  to  this  general 
rule  occur  in  the  next  section  of  this 
work.  And  in  a  recent  case  in  New  York 
it  was  said  that  the  question,  what  debts 
are  provable,  is  one  of  mixed  law  and 
fact ;  but  the  question,  whether  the  debts 
due  at  the  time  of  the  bankruptcy  are  dis- 
charged, is  one  purely  of  law,  and  for  the 
decision  of  the  court,  on  production  and 
examination  of  the  papers  before  the 
couit  of  insolvency,  and  the  certificate. 
Dresser  v.  Brooks,  3  Barb.  429. 

(A)  Parslowe  v.  Doarlove,  4  East,  438. 
This  was  an  action  of  assumpsit  by  a 
schoolmaster,  for  the  education,  &c.,  of 
defendant's  children.  Defendant  pleaded 
non-assumpsit  and  his  bankruptcy,  and 
certificate.  At  the  trial  it  appeared  that 
the  school  money  had  been  payable  half 
yearly  ;  that  the  half  year  for  which  the 
plaintiff  now  sought  to  recover,  ended  on 
the  26th  of  June  last,  when  the  holidays 
commenced;  but  that  the  defendant  had 
taken  his  children  home  for  the  holidays. 


on  the  1 8th  of  June,  and  became  a  bank- 
rupt on  the  20th.  The  question  was, 
whether  this  was  a  debt  provable  under 
the  commission.  On  this  a  verdict  was 
taken  for  the  plaintiff;  a  rule  to  set  aside 
the  verdict  was  refused.  Lord  Ellmbo- 
rough  said  :  "  The  question  then  is, whether 
this  can  be  considered  as  a  debt  due  at  the 
time  of  the  bankruptcy :  in  other  words, 
whether,  under  a  contract  to  pay  a  cer- 
tain sum  half  yearly,  the  money  can  be 
said  to  be  due  before  the  end  of  the  half 
year "?  This  is  nothing  like  a  debitum 
in  pnesenti.  It  would  depend  upon  the 
due  perfonnance  of  the  engagement  on 
the  part  of  the  schoolmaster.  It  was  a 
subsisting  contract  at  the  time  of  the 
bankruptcy ;  the  children  were  not  taken 
away  from  the  school,  but  went  home  for 
the  holidays."  It  was  admitted  on  the 
argument,  and  by  the  court,  that  had-  the 
debt  been  fully  due,  though  not  payable, 
it  could  have  been  proved,  and  would 
have  been  barred  by  the  certificate.  In 
England,  before  the  statute  49  Geo.  III., 
c.  121,  if  a  creditor  had  no  security  for 
his  debt  in  writing,  and  it  was  not  payable 
till  after  his  debtor  became  bankrupt,  as 
in  the  case  for  instance  of  goods  sold  to  the 
bankrupt  on  a  certain  credit,  the  creditor 
was  not  allowed  to  prove  his  debt  under 
the  commission.  Ex  parte  East  India  Co. 
2  P.  Wms.  395 ;  Hoskins  v.  Duperoy,  9 
East,  498.  By  that  section,  all  debts 
contracted  before  the  act  of  bankruptcy, 
though  not  due  till  afterwards,  can  be 
proved,  whether  there  is  written  security 
or  not,  subject  to  a  deduction  of  51.  per 
cent,  interest.  The  same  provision,  with 
little  modification,  has  been  adopted  in  the 
later  English  statutes,  and  in  most  of  the 
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contingency  be  rational  and  real,  or  if  the  uncertainty  be  not 
excessive,  (i)      Thus  a  surety,  or  an  indorser  for  the  insolvent, 


recent  insolvent  laws.  See  further,  TJtter- 
son  V.  Vernon,  4  T.  R.  570 ;  Ex  parte 
Minet,  14  Vus.  189;  Hammond  v.  Toul- 
min,  7  T.  K.  C12  ;  Ex  parte  Grome,  1 
Atk.  115;  Ex  parte  Mare,  8  Ves.  335; 
Ex  parte  Kins,  id.  334;  E.r  parte  Win- 
chester, 1  Atk.  116  ;  Ex  parlf  Dowman, 
2  G.  &  J.  241  ;  Er  jHirte  Eltjar,  id.  1  ; 
Clayton  i'.  Gosling,  5  B.  &  C.  360.  And 
in  such  case  the  amount  to  be  prored  is  the 
full  amount  of  the  debt  itself  without  the 
deduction  of  interest.  That  rebate  will  be 
made  wlien  the  dividend  is  computed.  Ex 
parte  Hill,  2  Deac.  ^49  ;  Cothay  K.Murray, 
1  Cara])l>.  335;  Ex  jjiirte  Elgar,  above 
cited ;  Ex  parte  Dowman,  id. 

(i)  Piovisions  relating  to  the  proof  of 
contingent  claims  occur  in  the  English 
statute  of  Bankrujjtcy,  12  &  13  Vict.  c. 
106,  in  the  late  National  Bankrupt  Act, 
and  in  most  of  the  statutes  of  the  States, 
in  insolvency.  The  distinction  on  this 
subject  is  well  settled  between  subsisting 
debts,  which  are  payiihle  on  a  contingency, 
and  contingent  liabilities  which  may  never 
become  debts  ;  and  it  is  held  that  the  for- 
mer only  can  be  proved  under  a  commis- 
sion in  bankruptcy.  In  Ec  parte  Mar- 
shall, 3  l)oa.  &  Ch.  120,  ErJchic,  C.  J., 
said  :  "  In  my  judgment,  in  Ex  parte 
Myers,  (cited  below,)  I  have  not  suffi- 
ciently marked  the  distinction  between 
contingent  liabilities  which  may  never  be- 
come debts,  and  contingent  debts  that 
may  never  become  payable.  Upon  the 
fullest  consideration  of  all  the  reported 
decisions,  I  am  satisfied  that  claims  under 
the'  first  class,  upon  which  no  debt  has 
arisen  until  after  the  bankruptcy,  cannot 
bo  proved  under  the  56th  section ;  but 
that  all  claims  falling  within  the  latter 
class,  that  arc  either  capable  of  valuation 
before  the  contingency  happens,  or  have 
become  |)ayable  by  the  happening  of  the 
■  contingency  after  the  bankruptcy  and  be- 
fore proof  is  tendered,  may  be  admitted." 
The  case  of  Er  /mrle  Thompson,  2  l)ea. 
&  Oh.  126,  S.  C,  1  Mont.  &  Bli.  219,  is 
an  example  of  tlie  first  class.  Here  there 
was  no  debt  due  from  any  one  till  after 
the  bankruptcy.  7^./- ;«f//<;  Myers,  2  Dea. 
■&  Ch.  251,  1  Mont.  &  Bli.  229,  is  an  ex- 
ample of  the  last  class.  In  this  case,  a 
debt  had  been  clearly  contracted  with  the 
holders  of  the  bills  before  the  bankruptcy, 
for  a  specific  sum,  which  the  bankrupt  had 
engaged  to  pay,  unless  he  should  be  re- 
leased from  his  obJigatioa  by  the  drawer 
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taking  up  the  bills.  In  Ex  parte  Tindal, 
1  Dea.  &  Ch.  291,  a  bankrupt  had  cov- 
enanted by  marriage  settlement  that  his 
heirs,  &c.,  should,  after  his  decease,  pay 
4,000?.  to  trustees  upon  trust,  to  pay  the 
interest  to  his  intended  wife  for  her  life ; 
and  after  her  death,  then  to  pay  the  prin- 
cipal sum  to  the  children  of  the  marriage  ; 
and  if  no  children,  to  the  •«ife,  if  she  sur- 
vived her  husband  ;  but  if  not,  then  to  the 
executors  of  the  husband.  Proof  of  this 
in  bankruptcy  was  rejected  by  the  com- 
missioners as  no  debt,  but  a  contingent 
liability,  which  might  become  one.  Sir 
Launcclot  Shadtvell,  reversed  the  decision. 
1  Mont.  &  M.  415.  Lord  Lijndhurst  re- 
versed his  decision,  on  appeal.  Id.  422. 
Lord  Brourjiiam,  assisted  by  Tindal,  C.  J., 
and  Littledak,  J.,i-eversed  his  decision,  on 
a  rehearing  ;  and  held  that  this  covenant 
constituted  a  debt,  contracted  by  the  bank- 
rupt, payable  on  a  contingency,  and  capa- 
ble of  valuation,  and  therefore  |)rovahle. 
Utterson  v.  Vernon,  4  T.  K.  570.  The 
following  cases  set  forth  the  same  distinc- 
tion, and  what  debts  are  provable  under 
the  head  of  contingent  claims.  Abbott  y. 
Hicks,  5  Bing.  N.  C.  578;  Hinton  v. 
Acraman,  2  C.  B.  (M.  G.  &  S.)  367 ;  Ex 
parte  Harrison,  3  M.  D.  &  D.  350  ;  Ex  parte 
Marshall,  2  Dea.  &  Chit.  589,  S.  C.  1  M. 
&  B.  242  ;  Ex  purte  Tindal,  1  Moore  & 
Scott,  607,  S.  C.  Mont.  375,  462,  8  Bing. 
402  ;  Atwood  v.  Partridge,  12  Moore,  431, 
S.  C.  4  Bins.  209  ;  Boorman  v.  Xa.sh,  9  B. 
&  C.  145  ;  tivecn  v.  Bicknell,  8  Ad.  &  Ell. 
701  -  Ex  parte  Lancaster  Canal  Co.,  Mont. 
27;  Ex  parte  Eairlie,  id.  17;  Ex  parte 
Mvcrs,  Mont.  &  B.  229,  S.  C.  2  Dea.  & 
Cli.  251  ;  Abbott  7.1.  Hicks,  7  Scott,  715  ; 
Hope  V.  Booth,  1  B.  &  Ad.  498  -Ex parte 
Simpson,  1  M.  &  Ayr.  541,  S.  C.  2  Dea. 
&  Ch.  792;  Woodard  v.  Herbert,  24 
Maine,  358  ;  Hancock  v.  Entwisle,  3  T. 
li.  4.'S5.  So  when  the  debt  is  due,  but 
may  be  defeated  on  the  happening  of  any 
given  event,  it  may  still  be  proved,  liable 
to  a  withholding  of  the  dividend,  unless 
the  contingencv  occur.  Staines  v.  Plank, 
8  T.  K.  389  ;  Yallop  v.  Ebers,  1  B.  &Ad. 
698  ;  Filbey  v.  Lawford,  4  Scott,  N.  B. 
206  ;  Ex  parte  Eyre,  1  Phil,  C.  C.  227  ; 
Lane  v.  Burghart,'l  Q.  B.  (Ad.  &  Ell.  N. 
S. )  933, 1  Gale  &  Dav.  311;  Lane  v.  Burg- 
hart,  4  Scott,  N.  R.  287,  S.  C.  3  M.  &  G. 
597  ;  Ex  parte  Littlejohn,  3  M.  D.  &  D. 
182  ;  Ex  parte  Hope,  id.  720;  Taylor  v. 
Young,  3  B.  &  Aid.  521  ;  £xparte"Hoop- 
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on  a  debt  or  note  not  due,  will  undoubtedly  be  called  npon,  as 
the  insolvency  of  the  principal  is  the  very  circumstance  to  ren- 
der him  liable ;  nor  viJ'ould  a  surety  who  had  another  surety 
before  him,  or  a  second  or  third  indorser,  be  prevented  from 
guarding  against  the  contingency  of  his  liability,  by  proving 
his  claims,  (j)     All  rent  due  is  provable ;  and  as  we  have  seen, 


er,  3  Dea.  &  Ch.  655  ;  Ex  parte  Turpin, 
1  id.  120;  Lyde  e.  Mynn,  1  Myl.  &  K. 
683.  In  re  Willis,  19  L.  J.  Exch.  30;  Tn 
re  Foster,  19  L.  J.,  C.  V.  274.  See  1 
Cooke's  Bankrupt  Law,  190;  Owen  on 
Bankruptcy,  179  ;  Stat.  12  &  13  Vict.  c. 
106,  §§  77,  78;  Act  of  Congress,  1841, 
^  5  ;  Roosevelt  i'.  Mark,  6  Johns.  Ch.  266. 
{ j)  Van  Sandau  v.  Crosbie,  3  B.  &  Aid. 
13  ;  Young  w.  Taylor,  2  Moore,  326,  S. 
C.  8  Taunt.  315.  It  is  said  in  1  Cooke's 
Bankrupt  Law,  210,  that  "the  surety  is 
held  to  liave  an  equitable  right  to  stand  in 
the  place  of  the  original  creditor,  and  re- 
ceive dividends  upon  his  proof."  Ex  parte 
Findon,  Cooke,  170;  Ex  parte  Brown, 
id.,  (cited  in  Owen  on  Bankruptcy,  180) ; 
Toussaint  v.  Martinnant,  2  T.  R.  100; 
Martin  v.  Brecknell,  2  M.  &  Selwyn,  39. 
It  seems  that  in  England,  prior  to  the 
Statute  of  49  Geo.  3,  c.  121,  §  8,  the 
surety  had  no  power  to  come  in  and  prove 
his  claim  against  the  estate  of  his  bank- 
rupt principal,  unless  he  had  liimsclf  been 
called  on  to  pay  the  debt  before  the  bank- 
ruptcy. See  Cooke's  Bankrupt  Law, 
above  cited,  and  passim ;  Eden  on  Bank- 
ruptcy, 158, 177,  and  the  cases  cited  above, 
of  an  earlier  date  than  1808.  But  the 
provision  then  enacted  has  been  contin- 
ued, with  more  or  less  of  modification,  to 
the  present  day,  and  may  be  considered 
part  of  the  common  law  of  bankruptcy  in 
this  country.  Ex  parte  Young,  in  the 
matter  of  Slaney,  2  Rose's  Cases,  40  ; 
Aflalo  V.  Fourdrinier,  6  Bing.  306  ;  Wood 
V.  Dodgson,  2  Manle  &  S.  195.  Bayley, 
J.,  in  delivering  his  opinion  said,  with 
reference  to  this  point :  "  The  intentjou 
of  the  legislature  at  the  same  time  that 
they  relieved  the  bankrupt  was,  to  confer 
a  benefit  also  on  the  surety  or  person  who 
was  liable  for  the  debt  of  the  bankrupt. 
The  principal  creditor  might  have  proved 
under  the  commission,  or  might  have  re- 
sorted to  the  surety  without  proving  under 
the  commission ;  therefore,  before  the  act 
he  might  have  compelled  the  surety  to 
pay  the  whole  amount  without  the  surety's 
having  any  benefit  under  the  commission. 
This  clause,  therefore,  was  intended  to 
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remove  that  inconvenience  and  to  give  to 
the  surety  the  power  of  obtaining  a  divi- 
dend in  respect  of  his  debt."  The  Su- 
preme Court  of  the  United  States,  in  the 
construction  of  the  similar  section  of  the 
late  National  Bankrupt  Law,  unhesitat- 
ingly adopted  the  same  view.  Mr.  Jus- 
tice McLean,  delivering  the  opinion  of 
the  court,  said  ;  "  Wells,  as  surety,  was 
within  this  section,  and  might  have 
proved  his  demand  against  the  bank- 
rupt. He  had  not  paid  the  last  note,  but 
he  was  liable  to  pay  it  as  surety,  and  that 
gave  him  a  right  to  prove  the  claim  under 
the  fifth  section.  And  the  fourth  section 
declares,  that  from  all  such  demands  the 
bankrupt  shall  be  discharged.  This  is 
the  whole  case.  It  seems  to  be  clear  of 
doubt.  The  judgment  of  the  State  court 
is  reversed."  Mace  v.  Wells,  7  How.  272. 
The  judgment  of  the  Supreme  Court  of 
Vermont  in  this  case  will  be  found.  Wells 
V.  Mace,  17  Vt.  (2  Washb.)  503.  The 
view  of  the  later  English  cases,  and  of  the 
Supreme  Court  of  the  United  States  will 
be  found  adopted  in  Morse  v.  Hovey,  1 
Sandf.  Ch.  187  ;  Butcher  v.  Forman,  6 
Hill,  583;  Crafts  v.  Mott,  4  Comstoek, 
603,  decided  as  late  as  1851  ;  Dunn  v. 
Sparks,  1  Carter,  (Ind.)  397;  and  recog- 
nized in  Holbrook  v.  Foss,  27  Maine,  441 ; 
Pike  V.  McDonald,  32  id.  418  ;  Leighton 
V.  Atkins,  35  id.  118.  These  were  cases 
where  the  foundation  of  the  plaintiff's 
claims  was  payment  of  certain  Judgments 
recovered  against  the  defendants  and  their 
sureties,  (of  which  number  were  the  plain- 
tiffs, )  after  the  discharge  of  the  defendants, 
which  judgments,  therefore,  were  not 
provable  in  bankruptcy.  The  distinction 
taken  by  the  court,  admitting  the  author- 
ity of  Mace  v.  Wells,  &c.,  was,  as  laid 
down  by  Shepley,  J.,  in  one  of  the  cases, 
that  the  contract  upon  which  a  judgment 
at  law  has  been  recovered,  is  merged  in 
and  extinguished  by  the  judgment,  which 
constitutes  a  new  debt,  having  its  first  ex- 
istence at  the  time  of  its  recovery.  So 
that  where  a  judgment  had  been  recovered 
on  a  promissory  note,  (27  Me.  441,)  the 
note,  by  virtue  of  which  it  had    been 
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the  insolvency  does  not  necessarily  terminate  the  lease,  unless 
it  contain  a  provision  to  that  effect,  or  the  assignee  declines 
assuming  it.  (k) 

None  which  rest  upon  an  illegal  or  immoral  contract  or  con- 
sideration can  be  proved.  (I)     And  the  assignees  may  not  only 


recoTcrccl,  no  longer  continued  to  be  a  debt 
■  due  from  the  defendant  to  tlie  plaintitf. 
The  judgment  not  being  a  debt  due  from 
the  defendant  at  the  time  ivhen  his  petition 
was  filed,  could  not  have  been  proved  in 
bankruptcy  against  him.  Comfort  r. 
Eiscnbeis,  11  Ponn.  State,  13.  See 
further  on  this  suliject,  Goddard  v.  Van- 
■derheyden,  3  Wils.  262,  2  Black.  7'.I4  ; 
Young  V.  Hockley,  3  Wils.  346  ;  Taylor 
W.Mills,  Cowp.  525;  Paul  v.  Jones,  1  T. 
E.  SU'J;  Snaith  v.  Gale,  7  id.  364;. Frost 
V.  Carter,  1  Johns.  Cas.  73;  Buel  c.  Gor- 
don, 6  Johns.  126;  Lansing  v.  Prendcr- 
gast,  9  id.  127;  Mechanics'  and  Farmers' 
Bank  v.  Capron,  15  id.  467  ;  Roosevelt  u. 
Mark,  6  Johns.  Ch,  266 ;  Selfridge  v. 
Gill,  4  Mass.  95  ;  Page  j..  Bussell,  2  M. 
&  S.  551;  Welsh  v.  Welsh,  4  id.  333  ; 
Haddon  v.  Chambers,  1  Yeates,  529 ; 
Deacon  on  Bankruptcy,  285,  et  seq. ;  Horn 
w.Nason,  23  Mo.  101 ;  Craggin  v.  Bailey, 
id.  104  ;  Farnham  r.  Gilman,  24  id.  250  ; 
Pollock  V.  Pratt,  2  Wash.  C.C.  490.  A  case 
of  great  instruction,  establishing  the  right 
of  the  surety  to  prove  his  contingent  claim 
is  Crafts  f.'Motts,  5  Barb.  305;  Morse  v. 
Hovcy,  1  Sandf.  Ch.  187. 

(7i:)  McDougal  v.  I'aton,  8  Taunt.  584  ; 
Ex  iiarle  Ixlmet,  14  Ves.  189;  Russell  v. 
Doty,  4  Cow.  576  ;  Peters  r.  Newkirk, 
6  id.  103  ;  Hagard  v.  Raymond,  2  Johns. 
478;  Ex  part,'  Descliarnis,  1  Atk.  1U3  ; 
Lansing  t>.  Prendergast,  9  Johns.  127, 
and  rases  cited.  In  Htinemets  v.  Ainslie, 
4  Denio,  573,  the  farts  were,  that  on  the 
8th  of  April,  1842,  the  plaintiff  demised 
to  the  defendant  certain  premises  in  the 
city  of  Neiv  York,  for  the  term  of  one 
year  fVora  the  first  day  of  May  then  next, 
rent  payable  rpiarterly.  Defendant  en- 
tered and  ocrupicd  the  entire  year,  end- 
ing May  1,  1843.  Under  the  agreement, 
plaintiff  claimed  to  recover  the  last  quar- 
ter's rent,  from  Felaiiarytirst  to  May  first, 
1843.  Defence,  bankruptcy.  Defend- 
ant's petition  was  fded  December  12, 
1842.  On  the  Uth  of  March  following, 
he  was  declared  a  bankrupt ;  and  on  the 
7th  of  August  thereafter,  he  was  dis- 
charged. The  court  held  that  the  dis- 
charge was  not  a  bar,  and  there  was 
judgment    for   the   plaintiff.      On    error 
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brought,  this  judgment  was  affirmed. 
Bronson,  C  J.  :  '"  The  discharge  only 
goes  to  such  debts  as  the  defendant  owed 
at  the  time  of  presenting  his  petition,  and 
the  rent  which  the  plaintiff  seeks  to  re- 
coNcr  accrued  subsequent  to  that  time. 
Although  the  agreement  to  pay  rent  was 
made  prior  to  the  bankruptcy,  it  is  settled 
that  the  discharge  does  not  bar  an  action 
on  the  agreement  for  rent  accruing  sub- 
sequent to  the  bankruptcy." 

{/)  Ex  parte  Cottrell,  Cowp.  742. 
But  where  a  bond  was  given  for  the  pay- 
ment of  a  sum  of  money  by  the  bankrupt, 
in  consideration  that  the  obligee  would 
marry  a  servant  of  the  bankrupt  and 
maintain  a  bastard  which  the  bankrupt 
had  by  her,  and  the  marriage  took  effect, 
this  was  held  not  to  be  an  illegal  consid- 
eration, and  the  obligee  was  entitled  to 
prove  the  bond.  And  in  Ex  parte  Mum- 
ford,  15  Ves.  289,  where  promissory 
notes  were  given  for  liquidated  damages 
in  compromising  an  action  for  the  seduc- 
tion of  the  plaintiff's  daughter,  per  quod 
seri'itium  miiixit,  the  notes  were  permitted 
to  be  proved  under  a  commission  against 
the  maker.  But  where  a  bond  is  given, 
strictly  iiiriii  causa  or  as  pranninm  pudaris, 
(for  the  distinction  between  an  instrument 
of  this  character  and  those  above  alluded 
to,  see  Franco  v.  Bolton,  3  Ves.  368,  and 
cases  cited),  it  cannot  be  proved  if  the 
maker  become  bankrupt.  Gilham  v. 
Locke,  9  Ves.  614  ;  Ex  parte  Ward,  be- 
fore Lord  Camden,  1768,  cited  in  15  Ves. 
290;  Turner  v.  Vaughan,  2  Wils.  340. 
So  where  the  debt  was  void  by  reason  of 
usury.  Lowe  ;;.  AValler,  Doug.  736  ;  Ex 
jtiuie  Thompson,  1  Atk.  125;  Ex  parte 
Skip,  2  Ves.  Sr.  489  ;  Benfield  v.  Solo- 
mons, 9  id.  84  ;■  Ex  parte  Banglny,  1  Rose, 
168.  But  it  has  been  said  that  where  it 
is  allowed  by  the  custom  of  the  trade,  for 
a  commission  to  be  taken  in  addition  to 
legal  interest,  this,  though  sounding  in 
usury,  will  yet  be  held  not  to  prevent  the 
proving  of  the  bond.  Ex  [larte  Jones;  17 
Ves.  332  ;  Carstairs  v.  Stein,  4  M.  &  S. 
192;  Winch  u.  lYnn,  2  T.  R.  52,  note; 
Ex  parte  ili^xison,  1  Madd.  112;  Deacon 
on  Bankruptcy,  302,  and  cases  cited. 
See  other  cases  of  illegal  contracts,  proof 
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make  any  defence  of  this  kind  which  the  insolvent  could,  as 
usury,  but  those  which  he  could  not  on  the  ground  that  he 
could  not  rest  his  defence  on  his  own  fraud  ;  for  the  assignees 
defend  for  the  benefit  of  the  creditors,  who  are  not  in  fault,  and 
the  insolvent  has  no  interest,  (m)  It  may  be  stated  as  a  general 
rule  that  debts  cannot  be  proved  which  spring  from  an  implied 
promise  only.  Nor  a  claim  for  merely  unliquidated  damages  ; 
for  the  amount  should,  generally  at  least,  be  ascertainable  with- 
out the  intervention  of  a  jury,  (w)  And  this  brings  us  again  to 
the  great  distinction  between  claims  for  tort,  and  those  founded 
on  contract.  As  a  general  rule,  as  has  been  said,  no  claims  for 
tort  are  ever  provable.  Certainly  not  those  for  bodily  injury, 
as  for  assault  and  battery ;  nor  for  slander  or  libel.  But  as 
we   go  further  there   seems  to  be   some  uncertainty.     Thus,  a 


of  which  was  refused.  Ex  jiarteMoggnie, 
1  Cooke's  Bank.  L.  185;  Ex  parte  Dan- 
iels, 14  Ves.  191 ;  Ex  parte  Bell,  1  Maulc 
&  S.  751  ;  Ex  parte  Dyster,  2  Kose,  256  ; 
Ex  parte  Schraaliug,  Bucks,  C.  B.  93  ; 
Ex  parte  Boussmaker,  13  Ves.  71. 

(m)  This  subject  is  considered  in  the 
cases  cited  ante,  on  the  assignee's  right 
over  goods  fraudulently  conveyed,  sect.  8, 
n.  (p),  and  on  the  right  and  liability  of 
the  assignees  to  the  same  equity  as  the 
bankrupt  himself,  sect.  6,  n.  (c). 

(n)  Green  v.  Bucknell,  8  Ad.  &  Ell. 
7oi.  This  was  an  action  of  assumpsit  on 
a  special  contract,  that  whereas  by  such 
contract  between  B.  and  G.,  G.  had 
agreed  to  sell  to  B.  all  the  oil  which 
should  arrive  by  a  certain  ship  which  B. 
was  to  receive,  within  fourteen  days  after 
the  landing  of  the  cargo,  and  pay  for  at 
the  expiration  of  that  time  by  bills  or 
money  at  a  specified  price  per  tun,  with 
customary  allowance.  The  declaration 
set  forth  that  the  ship  an'ived,  and  the 
cargo  was  landed,  and  G.  tendered  the  oil 
to  B.  at  the  end  of  the  fourteen  days ;  that 
the  quantity  of  oil  after  allowances,  etc., 
was  a  certain  number  of  tuns ;  that  at  the 
time  of  the  tender,  the  jnarket  price  of  oil 
was  lower  than  the  contract  price  by  an 
amount  stated  ;  that  B.,  on  the  tender 
being  made,  refused  to  accept,  and  that 
the '  difference  of  prices  was  within  the 
knowledge  of  the  parties.  On  this  state 
of  facts  it  was  held,  that  B.  having_  be- 
come bankrupt  after  the  refusal,  G.  could 
not  prove  for  this  breach  of  contract,  under 
the  commission;  for,  that  although  G.'s 


claim  would  be  measured  by  the  differ- 
ence between  the  contract  and  the  market 
prices  at  the  time  when  B.  should  have 
fulfilled  his  contract ;  yet  the  case  did  not 
show  that  the  data  on  which  the  calcula- 
tion must  proceed,  were  so  settled  as  to 
admit  of  no  dispute,  and  render  the  inter- 
vention of  a  jury  unnecessary;  so  that 
G.'s  claim  was  not  a  debt  but  for  dam- 
ages, and  could  not  be  proved.  '  Good- 
title  V.  North,  Doug.  584.  In  this  case. 
Lord  Mansfield  said  :  "  The  form  of  the 
action  is  decisive.  The  plaintiff  goes  for 
the  whole  damages  occasioned  by  the  tort, 
and  when  damages  are  uncertain,  they 
cannot  be  proved  under  a.  commission  of 
bankruptcy."  This  was  an  action  for 
trespass  for  mesne  profits.  Parker  v. 
Norton,  6  T.  R.  695;  Parker  v.  Crole, 
5  Bing.  63,  S.  C.  2  Moore  &  P.  150, 
Shoemaker  v.  Keely,  2  Dall.  213,  S. 
C.  1  Yeates,  245  ;  Williamson  v.  Dick- 
ens, 5  Ired.  (Law,)  259;  Comstock  v. 
Grout,  17  Vt.  512  ;  Overseers  of  St.  Mar- 
tin V.  Warren,  1  B.  &  Aid.  491  ;  Whit- 
marsh's  Bankrupt  Law,  p.  266 ;  Ham- 
mond V.  Toulmin,  7  T.  R.  612;  ,Iohn- 
son  V.  Spiller,  Buller,  J.,  note  to  Alsop  v. 
,  Price,  1  Doug.  168 ;  Taylor  v.  Young,  3 
B.  &  Aid.  521  ;  Utterson  v.  Vernon,  3  T. 
R.  539,  4  id.  570.  See  Boorman  v. 
Nash,  9  B.  &  C.  145  ;  Ex  parte  Day,  7 
Ves.  301  ;  Ex  parte  King,  8  id.  334 ; 
Porster  v.  Surtees,  1 2  East,  605  ;  De  Tastet 
V.  Sharpe,  3  Madd.  51  ;  Gulliver  y.  Drink- 
water,  2  T.  R.  261.  A  claim  for  dam- 
ages for  a  trespass  is  not  provable.  Kel- 
logg V.  Schuyler,  2  Den.  73. 
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claim  sounding  in  contract,  but  recoverable  only  as  damages  ; 
as  that  of  one  who  had  contracted  to  buy  of  another  what  that 
other  failed  to  make  title  to,  and  by  that  failure  gave  the  pro- 
posed buyer  a  claim  for  damages,  which  claim  and  action  did 
not  pass  to  the  assignee,  (o)  But  while  a  vendee  has  generally 
no  provable  claim  on  his  right  of  action  for  non-delivery,  yet  if 
he  has  paid  the  price,  he  has,  it  is  said,  a  definite  claim  for  so 
much  money,  which  he  may  prove,  (p) 

The  claim  must  rest  on  a  valuable  consideration.  For  the 
assignee  may  defend  against  a  merely  good  consideration,  al- 
though the  insolvent  himself   might   not.  (q)     Of   course   the 


(o)  Of  such  a  character  was  the  case  of 
Hammond  i;.  Toiilmin,  7  Term  U.  612. 
A  ship  was  sold  by  A  to  B,  with  a  cove- 
nant that  he  had  a  good  title,  though  in 
fact  he  had  none.  Afterwards  B  became 
a  bankrupt,  and  A  sustained  damage  by 
paying  tlie  value  of  the  ship  to  the  true 
owner.  The  question  was  an  action  of 
covenant  having  been  brought  by  A  after 
B's  certificate  in  bankruptcy  had  bflen 
granted.  It  was  Iield  that  B's  certificate 
was  no  bar  to  the  action,  for  the  claim 
could  not  have  been  proved  in  bankniptcy. 
Lord  Keni/on  said  :  "  There  are  cases 
without  number  to  show  that  a  certihcate 
does  nut  deliver  the  bankrupt  from  every 
contract  entered  into  before  his  bank- 
ruptcy. It  is  estalilished  beyond  all 
doubt  that  if  he  take  a  lease  and  cove- 
nant to  pay  rent,  and  is  then  stripped  of 
all  his  property  by  bis  l)ankruptcy  so  that 
he  has  no  fund  to  wlueh  he  can  resort,  yet 
he  is  liable  for  the  rent,  in  an  action  on 
his  covenant  made  l)efore  the  bankruptcy. 
So  when  the  action  arises  '.'■  delicto  before 
the  bankruptcy,  the  plaintiff  need  not  go 
before  the  commissioners  of  the  Iiankrupt 
(defendant)  to  receive  a  satisfaction,  but 
he  may  bring  his  action,  to  whicli  the  de- 
fendant's certificate  will  be  no  bar.  The 
legislature  only  meant  tliat  those  demands 
that  were  incurrtil  Iiefore  the  bankruptcy, 
and  wliich  were  liquidated  debts,  should 
be  proved  under  the  commission.  But 
here  was  no  debt  which  could  bo  proved 
under  the  commission  ;  the  whole  rested 
in  damages,  and  tlic  plaintiffs  have  a  right 
to  appeal  to  a  jury  to  ascertain  what  is 
due  them  for  damage  for  the  breach  of 
this  covenant." 

(p)  Utterson  a.  Vernon,  3  T.  R,  539  ; 
Parker  v.  Norton,  6  id.  695,  are  cases  of 
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this  class.  There  seems  no  inconsistency 
in  these  classes  of  cases.  The  same  prin- 
ciple governs  both.  If  the  claim  sounds 
merely  in  damages  it  cannot  be  proved, 
for  damages,  strictly  speaking,  are  for  the 
jury  to  determine.  But  if,  though  nomi- 
nally sounding  in  damages,  as  is  the  alle- 
gation in  every  ordinary  action  of  assump- 
sit, the  claim  be  in  substance  for  a  distinct 
and  liquidated  sum,  it  may  be  proved  in 
bankruptcy.  Ashurst,  J.,  in  delivering  his 
opinion  in  Hammond  i\  Toulmin,  said : 
"  I  have  always  understood  that  when  the 
plaintiff's  demand  rested  in  damages,  and 
could  not  be  ascertained  without  the  inter- 
vention of  a  jury,  it  could  not  be  proved 
under  the  defendant's  commission ;  now 
here  was  no  pncise  sum  due  to  the  plain- 
tiffs at  the  time  of  the  defendant's  bank- 
ruptcy." Such  was  the  view  of  the  Court 
of  Appeals  in  New  York  in  a  recent  case, 
where  it  was  held  that  a  claim  for  liqui- 
dated dannigcs  for  the  breach  of  an  agree- 
ment might  be  proved  in  bankruptcy. 
Boyd  V.  Vanderkemp,  1  Barb.  Ch.  274. 
And  on  the  same  principle,  a  claim  against 
a  common  carrier  for  goods  lost.  Camp- 
bell V.  Perkins,  4  Seld.  430.  As  to  the 
effect  of  a  judgment  recovered  for  a  tort 
previously  to  the  bankruptcy,  see  infra. 

(7)  Gardiner  v,  Sliannon,  2  Seh.  &  Lef. 
228.  Gardiner,  in  1799  entered  into  co- 
partnersliip  witli  H.,  and  previous  to  the 
execution  of  the  partnership  articles,  exe- 
cuted to  the  defendant  a  bond  in  \flOOl., 
conditioned  to  pay  500/.  on  a  day  since 
passed.  A  deed  of  the  same  date  was 
executed  between  Gardiner  and  Shannon, 
reciting  the  marriage  of  Gardiner,  and 
tliat  he  had  made  no  settlement  on  his 
wife  previous  tp  the  marriage  ;  also  recit- 
ing  the   bond,   and   that   Gardiner    was 
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assignee  may  defeat  any  claim  whicii  the  insolvent  himself 
might,  as  where  it  is  barred  by  a  statute  of  limitation  or  the 
statute  of  frauds,  or  the  like,  (r)  The  question  of  time  also 
comes  in  here.  For  no  debt  is  provable  against  the  funds,  that 
is,  against  the  creditors,  which  did  not  accrue  before  the  bank- 
ruptcy. The  reason  of  the  case  is  obviously  this.  Up  to  a 
certain  point  of  time  all  the  property  previously  coming  to  the 
insolvent,  and  all  the  debts  previously  due  to  him  pass  to  the 
assignee,  for  the  benefit  of  certain  creditors ;  and  these  must  be 
creditors  whose  claims  against  the  insolvent  accrued  to  them 
before  the  same  point  of  time.  If,  on  the  one  hand,  a  debtor 
to  the  insolvent  who  became  his  debtor  after  a  certain  moment, 
must  pay  to  him,  and  not  to  the  assignee,  so  on  the  other,  one 
becoming  his  creditor  after  tlje  same  time,  must  look  to  him  for 
payment,  and  not  to  the  assignee. 

Interest  is  always  cast  on  debts  in  this  country  ;  and  sub- 
stantially so  in  England  at  present,  although  different  rules  have 
prevailed,  (s)     To  put  all  the  creditors  on  an  equality,  interest 


about  to  enter  into  said  copartnership  — 
declaring  the  trust  of  the  bond  to  be  that 
the  wife  should  receive  the  interest  of  the 
said  sum  of  500/.  from  the  death,  failure 
in  trade,  or  bankruptcy  of  Gardiner,  and 
that  in  such  case  she  should  have  power 
of  appointment,  etc.  A  commission  in 
bankruptcy  soon  issued  against  Gardiner 
and  H.,  under  which  defendant  proved 
the  bond;  a  dividend  was  ordered,  but  the 
order  for  payment  being  resisted  by  the 
partnership  creditors,  a  bill  was  lil«d  im- 
peaching the  bond  as  voluntary,  and  the 
Lord  Chancellor  (Redesdale)  said  :  "  This 
is  a  mere  voluntary  bond ;  an  act  which 
the  bankrupt  was  not  under  an  obligation 
to  do  ;  and  when  a  man  does  such  an  act 
it  must  be  taken  to  have  been  done  in  or- 
der to  deprive  his  creditors  of  the  remedy 
they  would  otherwise  have  against  his 
effects.  .  .  .  Suppose  that  Gardiner,  in- 
stead of  becoming  a  trader,  had  died, 
could  his  executors  have  paid  this  as 
against  his  creditors  1  Though  it  might 
be  recovered  at  law,  it  would  be  post- 
poned in  equity  as  a  voluntary  bond.  [See 
Jones  V.  Powell,  1  Eq.  Cas.  Abr.  84 ; 
Lechmere  v.  Carlisle,  3  P.  Wms.  222. 
The  Lady  Cox's  case,  id.  341.]  The 
proper  order  to  make  in  case  of  a  volun- 


tary bond  is  not  to  expunge  it ;  but  that 
it  shall  not  be  set  against  the  creditors ; 
but  if  there  be  a  surplus  after  payment  of 
all  joint  and  separate  debts,  the  party 
shall  be  allowed  to  come  in." 

(r)  Ex  pane  Dewdney,  15  Ves.  479 ; 
Ex  parte  Seaman,  id. ;  Ex  parte  Eoffey, 
2  Rose,  245. 

(s)  In  England,  the  doctrine  on  this 
subject  formerly  was,  that  the  debt  must 
have  accrued  before  the  act  of  bankruptcy  in 
order  to  enable  the  creditor  to  prove  it 
Bamford  v.  Bun-ell,  2  B.&P.  1  ;  O'Brien 
V.  Greirson,  2  Ball  &  B.  334.  Subsequently 
the  provision  of  the  statute  46  Geo.  3,  c. 
135,  s.  2,  which  was  incorporated  into  the 
6  Geo.  4,  c.  98,  s.  47,  and  wliich  is  sub- 
stantially reenacted  in  12  &  13  Vict.  c. 
106,  s.  165,  et  seq.  allowed  any  person 
with  whom  the  bankrupt  shall  haie  really 
and  bom  fide  contracted  any  debt  or  de- 
mand before  the  issuing  of  the  commis- 
sion to  come  in,  notwithstanding  any  prior 
act  of  bankruptcy  committed  by  the  bank- 
rupt, and  prove  the  same  provided  he  had 
not  at  the  time  it  was  contracted,  notice  of 
such  act  of  bankruptcy.  It  has  been  held 
that  the  act  of  bankruptcy  meant  in  this 
section  is  the  act  of,  bankruptcy  on  which 
the  commission  issjks.     So  that  if  the  debt 

[657] 


663 


THE  LAW    OF  CONTRACTS. 


[part  II. 


is  cast  to  the  time  of  the  decree  on  all  debts  due  from  the 
insolvent  and  payable  before  that  time,  and  is  discounted  from 
all  those  payable  at  a  later  period.  If  a  debt  is  payable  on 
demand,  and  only  on  demand,  as  by  a  note  on  demand,  for  ex- 
ample, the  insolvency  itself  acts  as  a  demand  to  sustain  the 
claim  ;  but  if  there  had  been  no  previous  demand,  interest  would 
not  generally  be  allowed.  After  the  amounts  are  made  up  to 
the  time  of  the  decree,  interest  is  cast  on  none  ;  for  if  it  were  cast 
on  all,  it  would  come  to  the  same  thing.  If  any  creditors  hold 
security,  the  statutes  usually  provide  for  their  surrendering  it 
to  the  assignees  if  they  please,  or  retaining  it  and  not  proving 
their  debts,  or  realizing  it  or  having  it  valued,  and  thus  ascer- 
taining the  balance  of  debt  due  to  them,  and  proving  that,  (t) 


is  contracted  beforo  the  act  of  bankruptcy 
on  wliich  the  commission  is  issued,  though 
after  notice  of  prior  act  of  banlcruptcy,  it 
may  ncvertlieless  be  proved  under  the 
commission.  K.r  piiiie  Bowncss,  2  il.  & 
Selw.  479  ;  Ex  parte  Sharpe,  3  M.  I).  & 
De  G.  490 ;  Ex  parte  Birkett,  2  Rose,  71. 
In  Brown  !'.  Lamb,  6  IVIet.  203,  the  rules 
on  this  subject  were  laid  down  compre- 
hensively, as  follows  :  that  "  On  all  debts 
where  interest  is  reserved  by  the  contract, 
interest  is  to  be  paid  accordinjj;  to  the  con- 
tract. On  all  debts  where  interest  is  not 
recovered  by  the  contract  if  the  debt  be- 
came due  before  the  iirst  publication  of  the 
warrant  to  the  messenger,  intercut  is  to  be 
paid  from  the  time  of  such  publication ; 
but  if  the  debt  become  due  after  such 
publication,  interest  is  to  be  paid  from 
the  maturity  of  the  debt ;  and  if  the  debt 
were  payable  on  demand,  thi'n  interest  is 
to  be  paid  from  the  time  of  the  earliest 
demand  shown,  and  if  no  special  demand 
be  shown,  tlien  interest  is  to  be  paid  from 
the  time  of  such  Kvst  publication.  And 
wlii-ii  an  appeal  is  taken  from  an  order  of 
a  master  directing  interest  to  be  so  paid, 
and  that  order  is  conlinued,  the  interest  is 
to  be  paid  up  to  the  time  of  the  final  or- 
der of  the  ajiiielbite  court."  This  rule  is 
founded  on  tlic  Massachusetts  statute  of 
1838,  and  it  will  be  seen  that  questions  of 
interest  are  govei'iied,  to  a  greater  extent 
than  many  (piestions  in  bankru])tey,  by 
the  express  statute  provisions.  The  gen- 
eral principles  liowever  are  laid  down  in 
Broomley  o.  Gcjiidere.  1  Atk.  75;  Ex 
parte    Koch,    1     Ves.    &  Bcames,   342; 
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Eden  on  Bankruptcy,  391  ;  Arehbold  on 
Bankruptcy,  tit.  Interest,  and  cases  cited 
there.  Eyre  v.  Bank  of  England,  1  Bligh, 
582  ;  Ex  parte  Greenway,  Buck,  412;  Ex 
parte  Martin,  1  Rose,  87 ;  Deacon  on 
Bankruptcy,  263,  269,  et  scq. ;  Bower  v. 
Marris,  Cr.  &  Ph.  351  ;  Ex  parte  Higgin- 
botttim,  2  G.  &  J.  123.  The  instructive 
opinion  of  Hubbard,  J.,  in  Brown  v. 
Lamb,  above  cited ;  Ex  parte  AVilliams, 
1  Rose,  399  ;  Ex  parte  Champion,  3  Bro. 
C.  C.  436,  and  cases  cited. 

(t)  In  the  matter  of  Grant,  5  Law  Rep. 
303,  this  point  came  before  Story,  J.  The 
American  Bank  held  certain  collateral  se- 
curities which  they  desired  to  apply  to  the 
amount  of  their  debt,  so  far  as  they  would 
go,  and  prove  against  Grant's  estate  for 
the  balance.  The  court  said  :  "  What  is 
to  be'  done  in  cases  where  a  creditor  who 
proves  a  debt  holds  collateral  security 
therefor  t  Arc  these  securities  in  all  cases 
to  be  sold  and  the  creditor  to  l)e  permit- 
ted to  prove  for  the  residue  of  his  debts  1 
Or  ni;iy  the  creditor  under  the  direction 
and  sanction  of  the  court,  be  permitted  to 
take  the  securities  at  their  true  value,  that 
value  being  ascertained  under  the  direc- 
tion of  the  court,  and  to  prove  for  the 
residue  of  his  debt?  Upon  these  ques- 
tions, I  do  not  profess  to  feel  any  real 
ditHculty.  .  .  There  can  be  no  doubt 
that  a  creditor  holding  securities  is  en- 
abled to  prove  his  debt  upon  his  offer  to 
surrender  and  actually  surrendering  those 
securities  to  be  disposed  of  according  to 
the  order  and  direction  of  the  court,  and 
that   he    is  entitled  to  prove    his  debt, 
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If  any  persons,  creditors  of  course,  have  attached  the  property 
of  the  insolvent,  the  attachment  is  dissolved  at  once  by  the 
insolvency,  (u)  But  in  some  States,  the  assignee  has  power  to 
continue  the  attachment  and  the  suit  for  the  benefit  of  the  cred- 
itors, (y)     As,  for  example,    where    a    dissolution    of  the  first 


deducting  the  ti'ue  value  of  the  securities 
therefrom,  that  true  value  when  ascertain- 
ed, being  paid  or  applied  by  the  court  for 
the    exclusive  benefit  of   such  creditor. 
How  then  is  such  value  to  be  ascertained 
by  the  court !     Must  it  be  ascertained  by 
a  sale  of  the  securities  by  the  court  in  all 
cases  1     Or  may  it  be  ascertained  by  an 
appraisement,   or   by   allowing  the  cred- 
itor to  take  the  same  at  the  nominal  value, 
or  in  any  other  manner  which  the  court 
may  deem  for  the  true  interest  and  benefit 
of  all  concerned  in  the  estate,  if  there  be 
no  objection  by  the  bankrupt,  or  any  of 
the  other  creditors,  or  any  other  party  in 
interest ;  or  in  case  of  objection,  if,  upon 
full  notice  and  hearing  of  all  parties,  the 
court  in  the  exercise  of  a  sound  discretion, 
deem  the  one  or  the  other  course  most  for 
the  benefit  of  all   concerned   in   the  es- 
tate 1 "      It  was    held,    that    the    court 
might  in  the  exorcise  of  a  sound  discre- 
tion adopt  either  of  these  courses,  and  at 
all  events,  that  the  full  value  of  the  secu- 
rities  shall   be   secured   to   the   creditor. 
Amory  v.  Francis,  1 6  Mass.  308 ;  Lanck- 
ton  V.  Wolcott,  6  Met.  305.     It  seems  that 
in  England,  the  usage  has  been  for  the 
court  to  direct  a  sale,    and  the  creditor 
was  allowed  to  hold  the  amount  realized 
therefrom,    and    prove    for  the   residue. 
Eden  on  Bankruptcy,  104,  et  seq. ;  Dea- 
con on  Bankruptcy,  178;  Ex  parte  Good- 
man,  3    Madd.   373  ;  Ex  parte  Parr,  1 
Rose,  76,  18  Ves.  6.5  ;   Ex  parte  Bennot, 
2  Atk.  527 ;  Exparte  Wildman,  1  id.  109 ; 
Ex  parte  De  Tasted,  1  Rose,  324,  declare 
the  doctrine,  that  where  the  creditor  holds 
the  security  of  a  third  person  merely,  or 
the  joint  security  of  the  bankrupt  and  a 
third  person,  the  creditor  may  prove  for 
the  whole  amount,  and  retain  his  security 
at  the  same  time  to  recover  what  he  can 
upon  it,  provided  that  he  receives  in  the 
whole  no  more  than  twenty  shillings  to 
the  pound.     Exparte  Hedderley,  2  M.  D. 
&  De  G.   487  ;  Ex  parte  Shepherd,   id. 
204.     See  also.  Ex  parte  Prescott,  4  Deac. 
&  Ch.  23 ;  Ex  parte  Dickson,  2  Mont.  & 
A.  99  ;  Exparte  Rufl'ord,  1  Gly.  &  J.  41  ; 
Ward  V.  Dalton,  7   C.  B.  643.     But  it 
was  held  as  above,  that  securities  from 


the  bankrupt  alone  must  be  given  up  be- 
fore proof.  Ex  parte  Bloxham,  6  Ves. 
449,  600  ;  Ex  parte  Barclay,  1  G.  &  J. 
272 ;  Exparte  Smith,  3  Bro.  C.  C.  46  ;  Ex 
parte  Dickson,  2  Mont.  &  A.  99.  See 
also,  on  the  same  point,  Ex  parte  Baker, 
8  Law  R.  461,  and  Eastman  v.  Foster, 
8  Mete.  19. 

(u)  And  it  has  been  held  that  where  a 
statute  provided  that  an  assignment  in 
insolvency  should  operate  a  dissolution  of 
all  attachments  on 'the  property,  this  should 
apply  to  an  attachment  made  on  the  prop- 
erty after  the  statute  went  into  operation, 
for  the  purpose  of  securing  a  debt  incui-red 
before  its  enactment,  the  debtor  and  cred- 
itor being  citizens  of  the  State  where  the 
apsigijment  was  made,  and  the  cause  of 
action  having  accnied  on  a  contract  to  be 
performed  in  this  State,  on  the  ground 
that  such  a  provision  affects  not  the  right 
but  the  remedy.  Bigclow  v.  Pritchard, 
21  Pick.  169.  But  not  an  attachment 
made  before  the  passage  of  the  act.  Kil- 
born  !'.  Lyman,  6  Met.  299.  This  matter 
is  further  considered  in  another  part  of 
this  chapter,  in  connection  with  the  topic 
of  liens. 

{v)  In  this  connection,  it  may  be  proper 
to  allude  to  the  second  section  of  the  Na- 
tional Bankrupt  Act  of  1841,  which  pro- 
vided that  it  should  in  nowise  impair 
"  any  liens,  mortgages,  or  other  securities 
on  property,  real  or  personal,  which  might 
he  valid  by  the  laws  respectively."  A 
diversity  of  opinion  had  existed  in  the 
various  State  courts,  as  to  what  constituted 
a  lion.  That  a  judgment  was  properly  a 
lien  seems  to  have  been  generally  admit- 
ted by  the  courts.  In  the  matter  of  Cook, 
2  Sto.  380,  Judge  Story  said:  "I  have 
never  doubted  that  the  lien  of  a  judgment 
at  the  common  law  upqn  real  estate  since 
the  statute  of  Westminster,  13  Edw.  1, 
Stat.  1,  c.  18,  which  has  been  adopted  in 
many  States  of  the  Union,  is  within  the 
proviso  of  the  second  section  of  the  Bank- 
nipt  Act  of  1841,  and  sacred  thereby, 
and  is  wholly  unaffected  by  the  proceed- 
ings in  bankruptcy  where  it  has  been  ob- 
tained in  the  regular  course  before  any 
petition  or  decree  or  discharge  in  bank- 
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attachment  would  leave  the  property  under  a  second  attachment 


ruptcy."  This  view  is  adopted  in  Buck- 
ingham V.  MrLeiin,  13  How.  151  ;  Pol- 
lard V.  Cocke,  19  Ala.  188;  Talbert  v. 
Melton,  9  Sra.  &  M.  9 ;  Byers  v.  Kowler, 
7  Eng.  (Ark.)  218;  Towner  u.  Wells,  8 
Ham.  (Ohio)  136;  Koads  u.  Symmes, 
1  id.  140  ;  Milt.  Ass.  Soc.  v.  Stanard,  4 
Munf.  539 ;  Coutts  u.  Walker,  2  Leigh, 
268 ;  Moliere  i>.  Moc,  4  Dal.  450 ;  Cod- 
wise  V.  Gelston,  10  Johns.  507  ;  Kerper  v. 
Hofh,  1  Watts,  9  ;  Cathcart  v.  Potter- 
field,  5  id.  163;  Porter  c.  Cocke,  Peck, 
130;  United  States  «.  Morrison,  4  Pet. 
124;  Conard  v.  Atlantic  Ins.  Co.  1  id. 
386  ;  lliduc  p.  Prather,  1  Blackf.  401 ; 
Van  IvcnssL'liier  v.  Sheriff  of  Albany,  1 
Cow.  501.  Some  courts  have  even  said, 
that  an  action  commenced  operates  a  lien. 
Newdigail  v.  Lee,  9  Dana,  17  ;  Watson 
l:  Wilson,  2  id.  406 ;  Robertson  v.  Stew- 
art, 2  B.  Mon.  321 ;  Hodges  v.  Holeman, 
1  Dana,  50.  See  Storni  v.  Waddell,  2 
Sandf.  Ch.  494.  In  other  States  an  at- 
tachment has  been  considered  a  lien ; 
Carter  v.  Champion,  8  Conn.  549  ;  Dunk- 
Ice  V.  Falcs,  5  N.  H.  528  ;  Kittredge  v.  Bel- 
lows, 7  id.  427  ;  Wheeler  v.  Fish,  3  Fairf. 
241  ;  Robinson  i'.  MansKcld,  13  Pick. 
139  ;  Pomroy  v.  Kingsley,  1  Tvler,  294 ; 
Fettyplace  ;■.  Dutch,  13  Pick.  392  ;  Ar- 
nold r.  Brown,  24  id.  95;  Grosvenor  «. 
Gold,  9  Mass.  210.  But  Stoiy,  J.,  denied 
that  an  attachment  was  now  a  lien,  within 
the  meaning  of  the  bankrupt  law,  even  in 
those  States  which  had  always  treated  it 
as  such.  i>/)arte  Foster,  2  Sto.  132  ;  S. 
C.  5  Law  Reporter,  55.  This  case  was 
cited  and  considered  in  Kittredge  n.  War- 
ren, 14  N.  H.  509,  and  an  opposite  opinion 
on  this  point  was  readied  by  the  court. 
It  was  held  that  an  attachment  of  prop- 
erty upon  mesne  process,  bond  fide  made 
before  any  act  of  bankruptcy,  was  a  lien  or 
security  upon  property,  valid  by  tlie  laws 
of  New  Hampshire,  and  within  the  pro- 
viso of  the  second  section  of  the  Bank- 
rupt Act.  In  the  matter  of  Bellows  v. 
Peck,  7  Law  Reporter,  119,  this  matter 
came  again  before  the  Circuit  Court, 
Judge  Storij  presiding,  and  the  authorities, 
and  especially  Kittredge  v.  Warren,  were 
considered  at  length.  The  opinion  of  the 
court  in  Ex  parte  Foster  was  reaffirmed ; 
and  going  further,  it  was  held,  that  where 
an  attachment  on  mesne  process  was 
made  and  the  defendant  subsequently  ob- 
tained his  discharge  in  bankruptcy,  and  a 
State  court  where  the  case  was  pending 
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should,  as  in  Kittredge  v.  Warren,  hold 
that  the  attachment  prevailed  as  against 
the  subsequent  proceedings,  and  the  dis- 
charge uivalid,  as  against  creditors  who 
had  secured  their  rights  by  such  attach- 
ment, it  would  be  the  duty  of  the  District 
Court  to  grant  au  injunction  against  the 
creditor,  his  agent  and  attorneys,  and  the 
sheriff  who  had  charge  of  the  property 
attaclic'd,  to  restrain  the  creditor  from 
proceeding  to  judgment,  or  if  the  suit  had 
been  prosecuted  to  judgment,  to  restrain 
him  from  levying  his  execution  on  the 
property  attached,  or  if  the  property  had 
been  sold  under  the  execution,  to  compel 
the  sheriff  to  bring  the  money  into  court. 
In  Kittredge  v.  Emerson,  15  N.  H.  227, 
which  came  before  the  court  of  New 
Hampshire  subsequent  to  the  decision  in 
Bellows  V.  Peck,  the  doctrines  of  that  case 
were  assailed,  and  that  of  Kittredge  v. 
"Warren  affirmed  with  conspicuous  ability, 
by  Mr.  Chief  Justice  Parker,  in  an  opin- 
ion of  great  length,  in  which  the  cases  are 
reviewed,  botii  with  regard  to  the  matter 
of  attachment,  and  tlie  power  of  the 
courts  of  the  United  States  to  grant  in- 
junctions to  restrain  plaintifl^s  in  the  State 
courts  from  pursuing  their  rights  and 
remedies  in  those  tribunals.  And  deny- 
ing this  power,  in  order  to  be  clearly 
understood,  the  court  say  that  if  such 
plaintiffs  shall  ask  their  interference,  it 
will  be  their  duty  to  enjoin  and  prohibit 
any  jicrsoii  from  attempting  to  procure 
any  process,  from  any  court  not  acting 
under  the  authority  of  the  State  of  New 
Hampshire  with  a  view  to  prevent  the 
entry  of  judgments  in  such  suits,  or  to 
prevent  the  execution  of  the  final  process 
issued  upon  those  judgments,  wliere  ob- 
tained. This  matter  is  considered  also  by 
Prentiss, .!.,  in  the  District  Court  of  Ver- 
mont. Downer  v.  Brackett,  5  Law  Re- 
porter, 392,  where  a  view  is  adopted  like 
that  of  the  court  of  New  Hampshire, 
above  cited.  Haughton  v.  Eustis,  5  Law 
R.  505.  The  view  adopted  by  Mr.  Jus- 
tice Stori/  was  coucurred  in  by  Conkling, 
J.,  In  the  matter  of  Allen,  5  Law  Re- 
porter, 362.  The  following  cases  seem 
to  sustain  the  view  adopted  by  Parka',  C. 
J. ;  Trzell's  Heirs  v.  Rountree,  1  jNl'Lean, 
95,  S.  C.  in  error,  7  Peters,  464  ;  Wallace 
V.  McConnell,  13  Pet.  151 ;  Beaston  v. 
Farmers'  Bank  of  Delaware,  12  Pet.  128  ; 
Savage  v.  Best,  3  How.  Ill  ;  Peck  v. 
Jenness,  7  How.  612  ;  Colby  v.  Ledden, 
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made  by  a  citizen  of  another  State,  and  such  as  the  insolvency 
would  not  discharge  or  control,  (w) 

The  law  of  set-off,  in  insolvency,  to  which  we  have  already 
alluded,  is  a  little  peculiar.  It  is  indeed  far  wider  in  its  reach 
than  the  common  law  or  statutory  provisions  for  set-off  not  in 
insolvency.  It  covers  all  mutual  claims  or  debts  of  every 
kind.  A  creditor  of  the  insolvent  who  owes  him  in  any  way, 
gets  the  whole  benefit  of  all  his  debt  to  the  insolvent.  If  he 
paid  it  in  money,  this  would  go  to  the  fund.  But  he  may  pay 
it  by  set-off;  and  if  this  equals  his  debt  to  the  insolvent,  his 
whole  debt  is   paid,  (x)     But  an   administrator  has   not  been 


id.  626 ;  Shawhan  v.  Wherritt,  id.  627  ; 
Downer  v.  Brackett,  21  Vt.  599  ;  Shaffer 
V.  McMakin,  1  Smith,  148,  S.  C.  1  Carter, 
274  ;  Langford  v.  Raiford,  20  Ala.  532 ; 
Kilborn  v.  Lyman,  6  Met.  299 ;  Hubbard 
V.  Hamilton  Bank,  7  Met.  340 ;  Daven- 
port V.  Tilton,  10  Met.  320. 

(w)  Thus,  in  the  Massachusetts  Act  of 
1841,  c.  124,  s.  5,  it  was  provided  that, 
"  Should  it  appear  to  the  Judge  of  Pro- 
bate or  Master  in  Chancery,  that  a  disso- 
lution of  any  attachment  pursuant  to  the 
provisions  of  the  fifth  section  of  the  act  to 
which  this  is  an  addition  (1838,  e.  163) 
would  prevent  said  attached  property 
from  passing  to  the  assignees,  the  attach- 
ment upon  his  order  shall  survive,  not- 
withstanding the  provisions  of  such  sec- 
tion, and  the  assignee  shall  have  power, 
with  the  permission  of  the  court  to  which 
such  writ  is  returnable,  to  proceed  with 
the  suit  against  the  insolvent  to  final 
judgment  and  execution  and  the  amount 
recovered,  exclusive  of  costs,  shall  vest  in 
the  assignees." 

(x)  Jn  addition  to  our  remarks  and  cita- 
tions on  the  law  of  setoff  in  note  (n),  to 
section  8,  p.  634,  we  would  say  that 
in  Gibson  v.  Bell,  1  Bing.  N.  C.  743, 
Tindai,  C.  J.,  set  forth  with  accuracy  the 
progress  of  the  English  law  on  this  sub- 
ject. See  p.  753,  et  seq. ;  Bolland  v.  Narb, 
8  B.  &  C.  105 ;  Ex  parte  Deeze,  1  Atk. 
228  ;  Ex  parte  Prescot,  id.  230 ;  Boyd  v. 
Mangles,  16  M.  &  W.  337.  The  credits 
it  is  said,  must  have  been  given  before 
the  bankruptcy.  Herrison  v.  Guthrie,  3 
Scott,  298 ;  Kussell  v.  Bell,  1  Dowl.  N. 
S.  107 ;  Hulme  v.  Miggleston,  3  M.  & 
W.  30  ;  Young  v.  Bank  of  Bengal,  I 
Deac.  622 ;  Ex  parte  Hale,  3  Ves.  304. 
In  order  to  come  within  the  purview  of 
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the  doctrine,  the  debts  to  be  set  off  must 
be  due  in  the  same  right.  Groom  v. 
Mealey,  2  Bing.  N.  C.  138;  Sjaniforth 
V.  Fellowes,  1  Marsh.  1 84 ;  Yates  v. 
Sherrington,  11  M.  &  W.  42,  12  M.  & 
W.  855  ;  Belcher  v.  Lloyd,  10  Bing.  310 ; 
Forster  v.  Wilson,  12  M.  &  W.  191 ; 
Clarke  v.  Fell,  1  Ncv.  &  M.  244  ;  French 
V.  Andrade,  6  T.  R.  582 ;  Cherry  v. 
Boultbee,  4  Myl.  &  Cr.  442  ;  West  v. 
Prycc,  2  Bins;.  455  ;  Ex  parte  Pearce,  2 
M.  D.  &Dc  G.  142;  Ex  parte  Blagden, 
2  Rose,  249  ;  Addis  v.  Knight,  2  Mer. 
117;  Ex  parte  Ros<,  Buck,  125;  Fair  v. 
M'lver,  16  East,  130  ;  Slipper  v.  Stid- 
stone,  5  T.  R.  493.  The  credits  must  be 
such  as  will  in  their  nature  terminate  in 
debts ;  Rose  r.  H.irt,  above  cited,  2 
Smith,  L.  C.  179  ;  Ko.=c  r.  Sims,  1  B. 
&  Ad.  521  ;  Russell  v.  Bell,  1  Dowl.  N. 
S.  107;  Abbott  r.  Ilicks,  7  Scott,  715; 
Groom  v.  West,  8  Ad.  &  Ell.  758 ;  Tamp- 
lin  V.  Diggins,  2  Ca]np.  312;  Bidout  v. 
Brough,  Cowp.  133.  So  it  has  been  said 
that  if  a  banker  receives  and  pays  money 
on  account  of  a  bankrupt,  after  notice  of 
his  bankmptcy,  he  cannot  set  off  .the  pay- 
ments against  the  receipts,  as  against  the 
assignees.  Vernon  v.  Hankey,  2  T.  R. 
113,  3  Bro.  313  ;  in  Raphael  v.  Birdwood, 
5  Price,  593 ;  Atkinson  v.  Elliott,  7  T. 
R.  378 ;  Ex  parte  Boyle,  Cooke's  Bank. 
L.  571,  (8th  ed.)  and  in  this  last  case,  it 
was  held  that  if  a  bankrupt  be  indebted 
to  a  creditor  in  two  sums,  for  one  of 
which  the  creditor  may  prove,  for  the 
other  not,  and  the  creditor  be  indebted  to 
the  bankrupt,  he  may  set  off  his  debt 
against  the  debt  he  cannot  prove,  and 
prove  for  the  other.  See  cases  cited,, 
ante,  sect.  8,  note  (n),  p.  634. 
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permitted  to  set  off  a  debt  due  to  him  in  his  own  right  against 
a  claim  by  the  assignee  of  a  distributive  share  belonging  to  the 
insolvent,  (y) 

A  verdict  in  favor  of  a  creditor,  which  might  be  decisive 
against  the  insolvent  himself,  is  not  necessarily  so  against  an 
assignee.  Any  other  creditor  may,  for  good  reason,  ask  that 
the  verdict  be  inquired  into  and  impeached  ;  and  the  assignee 
not  only  may  but  must  do  this,  if  he  can,  supposing  sufficient 
reason  to  be  shown,  (z) 

A  judgment  is  stronger  than  a  verdict.  It  is  indeed  the 
highest  evidence  of  debt ;  and  as  between  the  parties  it  is  con- 
clusive at  common  law.  But  it  is  not  conclusive  in  insolvency. 
Courts  have  declared  that  proof  of  a  debt  is  not  made  out  by 
suit,  vprdict,  and  judgment,  however  formal  and  accurate,  if  the 
court  can  see  clearly,  by  means  of  competent  evidence,  that  the 
debt  itself  is  not  actually  due  to  the  creditor  in  good  faith,  (a) 
The  court  or  commissioner  may  certainly  inquire  into  the 
consideration  of  a  judgment  debtor. 

A  judgment  may  have  the  effect  of  making  a  claim  provable, 
which  of  itself  would  not  lie.  Thus,  if  one  brought  his  action 
even  for  assault,  or  slander,  no  claims  for  w^hich  would,  as  we 
have  seen,  be  provable,  and  his  action  ripens  to  judgment 
before  the  insolvency,  there  is  no  more  reason  why  he  may  not 

(i/)  Davis  D.Newton,  6  Met.  537.     The  either  the  bankrupt  or  the  crcflitors.     It  is 

same  principle  was  applied  in  this  case  as  competent  to  any  creditor  of  the  bankrupt, 

in  the  cases  cited  in  the  preceding  note,  or  to  the  bankrupt  himself,  to  impeach 

to  the  point,  that  in   order  to   give  the  tlie  verdict,  which,  before  it  is  matured 

right  to  sct-oiF  the  debts  must  be  due  in  into   a  judgment   or   execution,   is   only 

the  same  right.  prima  facie  evidence  of  a  debt."     Deacon 

(z)  Ex  parte  Eashleigh,  Kr  pnrle  Bnt-  on  Bankruptcy,  197. 

torfill,  1  Rose,  192.     In  tliis  ease  it  was  (a)   "Proof  upon  a  judgment  will  not 

attempted  by  counsel,  to  show  tliat  the  stand  merely  upon  that,  if  there  is  not  a 

commissioners  were  bound  by  a  verdict  debt  due  in  ''  truth  and  reality,'  for  which 

rendered.     Lord  Chancellor  Eldon,  said  :  the    consideration   must  be   looked   to." 

"  I  am  quite  clear  that  tlie  commissioners  Lord  Eldon,  in  Ex  pnrte  Bryant,  1   Ves. 

are  not  bound  liy  the  verdict,  if  cireiim-  &  Beames,   211.      "The   commissioners 

stances  present  tliemselves  in  a  credible  clearly  may  inquire  into  the  consideration 

shape,  leading  them  to  doubt  the  propri-  for  a  judgment  debt."     Ex  parte  Marson, 

ety  of  it;    and    the  judgment,  after  the  3  Mont.  &  Ayr.  155.     And  it  has  been 

commission  is  just  nothing  at  all.     Their  held   that   a   judgment   to  be    provable, 

jurisdiction  like  the  Chancellor's  is  both  must  have  been  signed,  actually,  or  by 

legal  and  equitable,  and  if  there  are  equi-  relation,   before   the   commissioii   issued, 

table  grounds,   upon  which    the  verdict  Moggridgc  v.  Davis,  Wightw.  16  ;  Buss 

cannot  stand,  they  are  not  only  author-  v.  Gilbert,   2  M.   &  S.   70  ;  Robinson  v. 

ized,  but  it  is  their  duty  to  inquire  into  Vale,  2  B.  &  C.   762 ;   Ex  parte  Birch, 

them,  and  the  verdict  will  not  conclude  4  id.  880. 
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prove  this  judgment  debt,  than  why  he  should  not  prove  a 
promissory  note  given  for  the  same  cause,  (h)  A  mere  award 
of  referees  does  not  change  the  nature  of  the  claim,  (bb) 


SECTION    XII. 

OP   THE   PROOFS   OF   DEBTS,   AND    OF   DIVIDENDS. 

Under  this  head  we  may  consider  first,  who  may  prove  debts 
and  against  whom  they  may  be  proved  ;  and  second,  the  man- 
ner of  proof. 

All  persons  who  have  distinct  claims  against  the  insolvent, 
may  prove  them  against  his  estate,  whatever  be  their  personal 
relations  to  him.  Thus,  a  wife,  who  has  a  distinct  estate  of 
her  own,  may  have  and  prove  a  debt  due  to  her  from  the  estate 
of  her  husband,  (c)  A  trustee  may  prove  for  his  cestui  que 
trust,  (d)  An  infant  may  prove  by  his  guardian  ;  and  courts 
having  cognizance  of  bankruptcy  matters  may  generally  ap- 
point a  guardian  for  the  purpose.     The  assignee  of  a  bond  or 


(b)  This  matter  has  been  ah'cady  com- 
mented upon,  with  reference  to  the  right  to 
prove  claims  for  unliquidated  damages, 
which  see.  The  reason  of  the  doctrine  of 
the  text  is  obvious.  The  claim,  while  in 
its  unliquidated  state,  is  for  no  distinct  sum, 
as  soon  as  the  kiry  have  passed  upon  it,  it 
becomes  a  claim  for  a  definite  amount. 
The  question  then  comes,  as  in  the  case 
of  a  promissory  note,  is  the  claim,  taken 
as  a  whole,  valid.  No  question  of  greater 
or  less  amount  of  damages  is  left  for  a 

{bb)  In  the  matter  of  Comstock,  5  Law 
Rep.  163.  But  the  judgment  changes  the 
character  of  the  demand  from  what  may  be 
tcnned  a  mere  claim  to  a  debt.  Crouch  v. 
Gridley,  6  Hill,  250  ;  see  also,  Thompson 
V.  Hewitt,  id.  254.  So  with  a  decree  of  a 
court  of  cliancery  for  the  payment  of  a 
debt.  Johnson  v.  Fitzhugh,  3  Barb.  Ch. 
360. 

(c)  Thus  it  is  said,  that  if  a  bond  or 
covenant  is  given  by  the  husband,  to  pay 
the  wife,  or  her  trustees,  during  his  life,  a 
sura  of  money  for  the  benefit  of  the  wife 
or  issue  after  his  death,  such  a  bond  may 
be  proved  in  bankruptcy  against  his  estate. 


Ex  parte  Winchester,  I  Atk.  116;  Ex 
parte  Dicken,  Buck,  115;  Ex  parte 
Campbell,  16  Ves,244;  Ex  parte  Gard- 
ner, 1 1  id.  40 ;  Ex  parte  Brown,  Cooke, 
231  ;  Ex  parte  Granger,  10  Ves.  349 
Montefiori  v.  Montefiori,  1  W.  Bl.  363 
Shaw  V.  Jakeman,  4  East,  201 .  See  also, 
Ex  parte  Smith,  Cooke,  237.;  Brandon 
V.  Brandon,  2  Wils.  Ch.  14 ;  Ex  parte 
Elder,  2  Maddock,  282;  Ex parteBrench- 
ley,  2  Glyn  &  J.  174.  But  it  is  said  that 
a  bond  given  by  the  husband  to  pay 
money  for  the  use  of  the  wife,  with  a  con- 
dition, by  way  of  defeasance,  that  the 
bond  shall  not  be  enforced  unless  upon 
the  bankruptcy  of  the  obligor,  will  be  void 
as  a  fraud  upon  the  creditors  of  the  hus- 
band, and  cannot  be  proved  against  his 
estate.  Lockyer  v.  Savage,  2  Stra.  947  ; 
Higinbotham  v.  Holme,  19  Ves.  88; 
Stratton  v.  Hale,  2  Bro.  Ch.  490,  S.  C. 
Buck,  179;  Ex  parte  Hodgson,  19  Ves. 
206;  Ex  parte  Young,  3  Maddock,  124; 
Ex  parte  Hill,  Cooke,  232 ;  Ex  parte 
Bennett,  id.  233. 

(d)  Ex  parte  Dubois,  1  Cox,  310.  As 
to  the  joinder  of  cestui  que  trust  in  the 
proof,  see  infra. 
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simple  contract  may  prove  in  his  own  name.  The  assignee  of 
another  insolvent  may  prove  his  claim.  Corporations  may 
prove  by  their  duly  authorized  attorney,  (e)  In  all  these  cases, 
as  indeed  in  all  cases,  precautions  are  used  to  ascertain  the 
truth,  which  may  best  be  considered  under  the  next  topic,  the 
method  of  proof. 

In  all  cases,  the  other  creditors  are  entitled  to  the  oath  of  the 
party  in  interest,  and  to  the  benefit  and  protection  derivable  from 
his  examination  ;  and  either  of  them  may  have  any  question  of 
this  kind,  determined  by  a  jury.  (/)  The  provisions  for  this 
purpose  differ  considerably,  both  in  the  statutes  and  in  the  prac- 
tice of  the  different  States.  Generally,  however,  there  must  be, 
in  most  of  the  cases  mentioned  above,  the  oath  of  the  party 
represented  and  actually  interested,  as  well  as  of  him  who  has 
the  legal  interest  and  acts  as  owner.  Thus,  the  cestui  que  trust 
should  join  with  the  trustee,  [g)  the  infant  with  the  guardian; 


(e)  This  is  provided  for  by  statute,  and 
it  may  be  added  that  all  these  matters  of 
form  in  proof,  &c.,  arc  made  tlie  subject 
of  strict  statute  regulation.  In  Albany 
Exchange  Bank  v.  Johnson,  CunLh'n^,  J., 
said,  after  stating  tliat  the  statute  require- 
ment must  be  fully  complied  with :  "  In- 
deed independently  of  the  above  recited 
provision  of  the  act,  it  may  well  be 
doubted  whether  a  petition  of  this  nature 
in  behalf  of  a  corjjoration  could  properly 
be  received  without  proof  that  the  persons 
by  wliom  it  was  signed  and  veriHed  were, 
in  fact,  the  ofBcial  organs  or  the  authorized 
agents  of  the  <'or]joration."  1  Coulee, 
Bankrupt  Law,  124;  Deacon  on  Bank- 
rupt, 194  ;  Ej:  jiarte  Bank  of  England,  18 
Ves.  228,  S.  C.  1  liosc,  142,  which  last 
report  seems  to  be  somewhat  ildicicnt. 
Ex  parte  Bank  of  England,  1  Wils.  Ch. 
295,  1  Swanst.  10. 

(/)  In  tlie  case  of  Foster  r.  Rcmick,  5 
Law  Rep.  4i)(i,  wliich  arose  under  the  late 
National  Baiikra|it  Act,  Ston/,  J.,  said: 
"And  after  luiving  provided  that  'all 
proof  of  debts  or  otiier  claims  of  creditors 
entitled  to  prove  the  same  by  this  act, 
shall  be  under  oath  or  solemn  atiirmation, 
&c.,'  (the  statute]  proceeds  to  declare, 
'bat  all  such  proofs  of  debts  .and  otlicr 
claims  shall  be  open  to  contestation  in  the 
proper  court  having  jurisdiction  in  bank- 
ruptcy, and  as  well  tlie  assignee  as  tlie 
creditor,  shall  have  a  riglit  to  a  trial  by 
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jury,  upon  an  issue  to  be  directed  by  such 
court  to  ascertain  the  validity  and  amount 
of  such  debtor  claims.'  Now,  certainly, 
there  is  some  difficultv  in  avoiding  the 
conclusion,  that  this  clause  of  the  seventh 
section  does  apply  to  every  case,  where 
the  creditor  seeks  to  have  the  fact  ascer- 
tained by  a  jury,  of  tlio  validity  and 
amount  of  his  claim,  whatever  may  be  the 
case  of  the  debtor  where  no  assignee  has, 
as  yet,  i)ccii  appointed.  It  strikes  me, 
tlicrcforc,  that  if  the  creditors  in  the  pres- 
ent case  should  desire  a  ^i.al  by  jury,  it 
ought  to  be  granted ;  but  if  not  desired, 
then  the  court  may  jiroceed  to  decide  the 
ease  of  itself,  as  a  summary  proceeding  in 
equity." 

(vl'ln  Ex  parte  Dui>ois,  1  Cox,  310, 
the  languai;c  of  the  Lord  Chancellor  was, 
"  The  reason  wliy  a  trustee  is  not  per- 
mitted to  prove  the  debt  alone  under  the 
commission,  is,  that  lie  must  swear  to  the 
delit  being  due  to  iiim ;  now  the  debt 
being  only  dne  to  him  /«  trust  for  another, 
it  is  rather  too  great  a  refinement  for  him 
to  take  such  an  oath  ;  and  if  he  swear  the 
debt  is  due  to  him  as  trustee  only,  that  is 
not  sufficient,  for  it  does  not  appe.ar  with 
certainty  th.at  the  debt  has  not  been  paid 
to  the  cf.v/«/  ijiie  trust.  The  cestui  que  trust 
must,  therefore,  join  the  trustee  in  swearing 
that  no  part  of  the  debt  has  licen  paid  or 
secured."  And  it  seems  that  the  same 
reason  will  apply  to  the  ease  of  proof  by  a 
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and  some  officer  of  a  corporation,  so  conversant  of  its  business 
as  to  be  able  to  testify  concerning  it.  So  too,  if  an  assignee 
proves  a  debt,  his  insolvent  should  be  sworn,  (fi)  The  general 
reason  for  all  this  is,  that  the  creditors  may  have  all  the  assur- 
ance they  can  from  the  oaths  of  those  actually  interested,  that 
the  whole  amount  claimed  is  due,  and  that  no  part  has  been 
paid,  or  allowed  for,  or  in  any  manner  settled  or  met  by  a  counter- 
claim which  should  reduce  it.  The  reason  of  the  rule  shows  its 
limit.  If  the  party  represented  can  know  nothing  of  this,  as  an 
actual  infant,  or  an  insane  person,  his  oath  is  not  called  for.  (i) 
In  all  of  these  matters,  commissioners  and  courts  have  con- 
siderable discretion.  The  examination  is  usually  rigorous  and 
searching  if  there  be  any  reason  to  suppose  fraud  or  collusion. 
And  beside  the  oath  of  the  creditor,  which  would  not  be  re- 
ceived at  common  law,  and  of  the  insolvent,  which  would  be 
receivable,  all  kinds  of  evidence,  admissible  at  law,  may  be 
offered  on  the  one  side,  or  demanded  on  the  other,  in  order  to 
submit  every  claim  to  thorough  and  effectual  investigation,  (j) 


guardian,  provided,  of  course,  that  he 
could  have  a  knowledge  of  the  existence 
of  his  debt.  Ex  parte  Belton,  1  Atk.  251. 
So  if  cestui  que  trust  be  a  lunatic,  his  oatli 
will  not,  as  matter  of  course,  be  required. 
Ex  parte  Maltby,  in  the  matter  of  Sim- 
mons, 1  Rose,  387. 

(h)  Owen  on  Banki-uptcy,  195,  Cooke, 
153.  It  has  already  appeared,  that  the 
right  of  the  assignees  to  sue  on  debts  due 
the  bankrupt's  estate,  ivith  or  without 
naming  themselves  assignees,  depends 
npon  the  time  of  accrual  of  the  debt  or 
right  of  action.  In  certain  cases  (see 
ante)  the  assignees  may  treat  the  debt  as 
due  themselves,  and  make  no  allegation 
in  their  declaration  of  the  fact,  that  they 
are  assignees  of  such  an  insolvent.  Now, 
in  cases  where  they  may  sue,  if  the  debtor 
against  whom  they  hold  the  claim  is 
solvent,  it  seems  that  it  might  well  be  held 
in  case  of  the  insolvency  of  the  debtor, 
that  they  can  prove  against  his  estate, 
without  the  necessity  of  the  oath  of  the 
creditor  himself.  This  is  a  matter  now 
within  their  personal  knowledge.  Other- 
wise, when  the  debt  accrued  at  such  a 
time  that  they  could  have  no  such  knowl- 
edge. In  practice,  the  oath  of  the  credi- 
tor himself  is  usually  taken,  in  both  classes 
of  cases,  and  there  is  certainly  nothing 
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objectionable  in  this  mode  of  procedure. 
But  it  is  submitted,  that  the  validity  of  the 
pi'ocecding,  when  the  oath  of  the  creditor 
has  not  been  taken,  in  cases  of  the  class 
above  alluded  to,  might  well  be  main- 
tained, notwithstanding  the  omission. 

(t)  Ex  parte  Lloyd,  In  the  matter  of 
Lloyd,  1  Rose,  4  ;  Fortescue  v.  Hennah, 
19  Ves.  67;  Symes,  ex  parte,  11  Ves. 
521. 

{j)  And  moreover,  as  to  debts  due  and 
the  disposition  of  his  property,  the  bank- 
rupt may  be  examined,  in  accordance 
with  the  principles  of  equityjurisprudence. 
But  the  court  will  guard  him  against  an- 
swering any  questions  which  shall  tend  to 
render  him  liable  to  a  criminal  prosecution, 
unless  the  disclosure  is  absolutely  essential 
to  the  interests  of  the  creditors.  Archbold 
on  Bankruptcy,  277  ;  Ex  parte  Cossens, 
Buck's  Cases,  531  ;  In  the  matter  of  Wor- 
rall.  This  rule  may,  however,  require 
some  qualification  ;  for  in  the  case  above 
cited  it  is  said  by  Lord.  Chancellor  Eldon  : 
"  I  conceive  that  there  is  no  doubt  that  it 
is  one  of  the  most  sacred  principles  in  the 
law  of  this  country,  that  no  man  can  be 
called  on  to  criminate  himself,  if  he  choose 
to  object  to  it ;  but  I  have  always  under- 
stood that  proposition  to  admit  of  a  quali- 
fication with  respect  to  the  jurisdiction  in 
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A  bankrupt  who  holds  property  in  a  fiduciary  capacity,  and 
has  a  debt  or  balance  from  his  own  assets  in  favor  of  the  prop- 
erty so  held  by  him  in  trust,  may  prove  the  debt  against  his 
own  estate,  (k) 

Some  of  the  most  difficult  questions  which  occur  in  bank- 


bankruptcy,  because  n  bankrupt  cannot 
refuse  to  discover  his  estate  and  effects, 
and   the    particulars    relating    to    them, 
though  in  the  course  of  giving  information 
to  Jiis  creditors  or  assignees  of  what  his 
property  consists,  that  information  may 
tend  to  show  he  lias  property  which  he 
has  not  got  according  to  'law ;  as  in  the 
case  of  smuggling,  and  the  case  of  a  cler- 
gyman carrying    on    a  farm,   which   he 
could  not  do  according  to  the  act  of  par- 
liament, except  under  the  limitation  of  the 
late  act ;  and  the  case  of  persons  having 
the  possession  of  guni^owdcr  in  unlicensed 
places    whereby   they  become    liable    to 
great  penalties,  wliether  the  crown  takes 
advantage  of  tlie  forfeitures  or  not :  in  all 
these  cases  the  parties  are  bound  to  tell 
their  assignees,  by  tlic  examination  of  the 
commissioners,  what  their  property  is,  and 
where  it  is,  in  order  that  it  may  be  laid 
hold  of  for  the  purposes  of  the  creditors." 
And  in  1  Hose's  Cases  in  Bankru|itcy,  407, 
in  Ex  jKirtc  Oliver,  seven  yeai-s  licforc  the 
•case  in  Buck  was  decided,  it  was  held  by 
Lord  Eldon,  that  the  court  had  power  to 
punish  a  bankrupt  for  contempt,  who  re- 
cused to  answer  any  questions  regarding 
his  estate,  even  though  the  answer  would 
-criminate  himself.    .S.  G.  2  Ves.  &  Beame, 
2ii.     In  Pratt's  case,  1   Glyn  &  J.   58, 
and  Montague  &  Bligh,  203,  the  doctrine 
was  broadly  stated,   that   the    bankrupt 
was  bound  to  disclose  all  circumstunces 
respecting   his   property,   be   the    conse- 
quences what  they  might.     And  see  AV 
parte  Meymot,    1    Atk.    200 ;    Jic   puric 
JVowlan,  11  Ves.  514.     But  in  Et  jiurte 
Kirliy,  1  Mont.  &  McA.  229,  Lord  Lynd- 
hurst  was  unwilling  to  admit  that  the  com- 
missioners could  dispense  with  the  general 
rule  of  law,  that  no  person  can  be  com- 
pelled to  criminate  himself.      Tlie  rule, 
however,   in  view  of   later   cases   which 
went  to  a  great  extent  upon  the  opinion 
of  I,ord  Eldon,  above  quoted,  we  think 
may  be  stated  as  follows ;  The  bankrupt 
iinay  be  compelled  to  answer  any  question 
relating  to  the  disposition  of  his  property, 
even  though  the  answer  may  tend  to  crim- 
inate him.     The  princi[)le  of  the  rule  is 
.well  illustrated  in  the  ease  put  by  Erskine, 
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C.  J.,  in  2  Dea.  &  Chit.  214,  In  re  Heath. 
"  Now  with  respect  to  (he  proposition  put 
by  Mr.  Montague,  I  agree  with  him,  that 
you  could  not  ask  a  man  whether  he  had 
not  robbed  another  of  a  sum  of  money; 
because  if  he  had  so  robbed,  the  money 
would  not  be  the  property  of  the  assignees 
but  of  the  party  robbed  ;  it  would  be,  in 
fact,  no  discovery  of  the  estate  of  the  bank- 
rupt. But  I  can  see  no  objection  to  this 
question,  (unless  it  might  be  regarded  as 
a  chain  in  evidence  to  convict  the  party  of 
robbery, )  namely,  '  Had  you  not  on  such 
a  day,  and  at  such  a  place,  100/.'!'  And 
according  to  the  answer  yon  might  then 
interrogate  what  he  had  done  mth  it.  In 
the  present  case  tlie  question  is,  '  What 
have  yon  done  with  this  propertv?  '  not, 
'  How  did  you  obtain  it  ? '  And  I  think  all 
tlie  cases  have  been  decided  in  th.at  way 
of  looking  at  the  question."  The  courts 
may  enforce  answers  to  their  questions  by 
committing  for  contempt.  Kimball  v. 
Morris,  2  Met.  51f> ;  Archbold,  278. 

(k)  Ex  parte  Shaw,  I  Glyn.  &  J.  127 ; 
Ex  parte  YTatsoTL,  2  V.  &  B.  414;  Ex 
parte  Marsh,  1  Atk.  158,  S.  C.  Cooke, 
408  ;  Er  parte  Richardson,  3  Maddock, 
1.38,  S.  C.  Buck,  202.  But  it  has  been 
also  held,  that,  when  such  debts  are 
proved  by  the  bankrupt,  and  the  dividend 
paid,  the  amount  shall  not  go  into  the 
hands  of  the  bankrupt  himself,  but  be  de- 
posited to  the  account  of  the  estate,  or 
jiaid  into  court.  /i>/)ar(e Brookes,  Cooke, 
137  ;  Er  parte  Leeke,  2  Bro.  Ch.  596.  In 
this  case,  and  on  this  point,  the  Lord 
Chancellor  said  :  "  I  apprehend,  in  strict- 
ness, the  bankrupt  ought  to  be  admitted  a 
creditor  for  that  which  he  has  as  executor, 
against  his  own  estate ;  but  it  would  be 
evidently  improper  to  suffer  the  money  to 
come  into  the  hands  of  the  bankrupt.  In 
the  present  ease,  there  is  nothing  but 
money  in  tlie  hands  of  the  assignees,  and 
the  creditor  has  such  an  interest  in  it  as 
to  entitle  him  to  have  it  retained  in  court." 
And  see  Ex  parte  Llewellyn,  Cooke,  B.  L. 
135  ;  Ex  parte  Ellis,  1  Atk.  101  ;  Ex  parte 
Shakeshaft,  3  Bro.  Ch.  198;  Ex  parte 
Moody,  2  lloso,  413. 
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ruptcy  or  insolvency  arise  where  partnerships  are  concerned. 
It  is  a  very  simple  thing  for  a  partnership  to  prove  a  debt,  or  to 
go  into  insolvency.  But  the  different  and  clashing  rights  of  the 
creditors  of  the  firm,  and  the  creditors  of  the  several  members 
of  it,  of  which  we  have  treated  in  our  chapter  on  Partnership, 
often  create  difficulty.  (I)  It  is,  however,  one  of  fact  rather  than 
law.  The  whole  property  may  pass  in  the  usual  way  through 
the  hands  of  one  assignee,  by  one  insolvency  ;  or  of  one  assignee 
chosen  under  distinct  applications  for  insolvency,  the  partner- 
ship indebtedness  and  the  several  indebtedness  being  separated  ; 
or  they  may  be  entirely  distinct  insolvencies.  This  must  depend 
upon  the  law  or  the  practice  of  each  State.  Generally,  we 
should  say  that  one  insolvency,  and  one  assignee,  could  settle 
all  the  questions  to  most  advantage,  (m) 

These  difficulties  are  very  much  increased  and  complicated, 
when  two  or  more  insolvent  firms  are  connected  in  business, 
and  still  more  when  one  or  more  persons  belong  to  all  the  firms, 
in  each  of  which,  however,  there  are  other  persons.  And  not 
unfrequently  in  such  cases,  the  connection  in  business  leads  to 
a  mode  of  keeping  the  accounts,  or  of  making  charges  and 
entering  credits  in  one  or  all  of  the  firms,  which  makes  the  dif- 
ficulty still  greater.  It  would,  however,  be  difficult  in  any  work, 
and  impossible  in  a  single  chapter  like  this,  to  present  any 
rules  of  law  which  would  help  to  disentangle  such  cases. 
And  indeed  the  rules  and  principles  applicable  to  them  do  not 
belong  peculiarly  to  insolvency,  but  to  partnership,  sale,  agency, 
or  other  branches  of  the  law  of  contracts. 

The  dividends  are  declared  at  meetings  called  for  that  pur- 
pose. And  it  is  the  duty  of  the  assignee  to  settle  questions, 
arrange  his  accounts,  collect  the  assets,  and  do  what  else  is 
necessary  without  any  unnecessary  delay,  so  that  the  funds  of 
the  insolvent  may  pass  into  the  hands  of  the  creditors,  to  whom 
they  belong,  as  soon  as  may  be.     And  delay  for  which  no  good 

(I)  See  Vol.  I.  of  this  work,  p.  1 24,  et  nership,  Story  on  Partnership,  Gow  on 

seg.  Partnership,  Watson  on  Partnership,  and 

(m)  For  an  elahorate  examination  of  the  Bisset  on  IPartnership,  under  the  titles  of 

subject  of  banlsruptcy,  with  reference  to  its  Bankruptcy  and  Insolvency. 


effect  on  partnerships,  see  CoUyer  on  Part- 
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cause  exists,  would  be  a  strong  reason  for  removal  of  the  as- 
signee, (n) 

A  debt  may  be  proved  at  any  meeting.  The  reason  is,  that 
it  would  be  unjust  wholly  to  exclude  an  actual  and  honest  cred- 
itor merely  for  not  presenting  his  claim  at  an  earlier  period,  (o) 
But  it  is  also  provided  in  our  statutes  generally,  that  the  former 
dividends  are  not  to  be  disturbed.  That  is,  no  one  coming  in 
after  a  dividend  has  been  declared  and  become  payable,  can 
take  from  creditors  what  they  have  received,  or  from  the  funds 
what  is  necessary  to  pay  the  dividends  due  to  others ;  but  the 
new-comer  may  receive  not  only  the  further  dividends,  but  the 
past  dividends,  if  the  assignee  has  unappropriated  funds  which 
can  pay  them. 


SECTION     XIII. 

OF    THE   DISCHARGE. 

Whether  a  discharge  operates  as  a  complete  satisfaction  of 
the  debt,  or  releases  the  insolvent  from  imprisonment,  or  leaves 
him  and  his  future  property  as  open  to  all  process  of  arrest  or 
attachment  as  before,  depends  upon  the  statutory  provisions. 
The  prevailing  effect  in  this  country,  is  an  entire  discharge  of 
the  debt,  (p)     But  all  the  statutes,  or  nearly  all,  contain  pro- 

()i)  The  decisions  of  the  courts  in  rela-  The  statutes  of  Arkansas,  New  Jersey, 

tion  to  ilcclaration  of  dividends,  &c.,  are  North   Carolina,   Mississippi,  Tennessee, 

found  to  be  based  so  exclusively  on  statute  Illinois,   Georgia,  Missouri,  Connecticut, 

provisions,  that  it  is  deemed  inexpedient  Pennsylvania,  and  Ohio,  exempt  only  the 

to  go  into  the  citation  or  discrimination  of  person  of  tlie  debtor  from  imprisonment, 

authorities.     It  becomes  necessary,  in  all  Stat,  of  N.  J.   1847,  tit.   9,  ch.  4;  Rev. 

mattersof  form  and  order  of  this  character,  Stat,  of  Arkansas,   1837;  Stat,  of  Conn, 

to  consult  strictly  the   directions   of  the  1838,  p.  270;  Ohio  Rev.  Stat.;  Code  of 

insolvent  laws.     The  statement  of  the  law  North  Carolina ;  Statute  Laws  of  Tennes- 

in  the  text,  will  be  found  to  conform  with  sec.     The   Statutes  of  California,  Michi- 

the  usual  statute  provisions.     See  stat.  12  gan,  Mississippi,  and  Massachusetts,  and 

&   13    Vict.   c.    106  ;    the   late   National  in  the  majority  of  the  States  at  this  day 

Bankrupt  Law  of  the  United  States ;  the  provide  for  the  discharge  of  the  insolvent 

insolvent  laws  of  the  various  States.  from  liability  for  the  debt  itself,  if  his  prop- 

(o)  Minot    u.    Thayer,    7    Met.    348;  erty  be  assigned  and  distributed  among  his 

Fletcher  v.  Davis,  id.  142.  creditors.     Laws  of  Cal.  1850-53,  ch.  80 ; 

(p)  The  provisions  relating  to  the  effect  Hcv.  Stat,  of  Michigan,  1837,  tit.  7,  ch.  3  ; 

of  the  discharge  vary  in  different  States.  Massachusetts  Insolvent  Laws  of  1838. 
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visions  intended  to  prevent  a  fraudulent  insolvent  from  getting 
this  relief;  and  the  general  way  is,  by  requiring  an  assent  to 
his  discharge  from  a  certain  number,  or  proportion  in  value  or 
number,  or  both  of  his  creditors ;  and  it  is  usually  a  majority 
in  number  and  value. 

This  discharge  must  be  declared  at  a  meeting  called  for  the 
jftirpose.  There  any  creditor  may  object  to  it ;  and  may  prove 
any  facts-or  urge  any  objections  which  would  prevent  it.  These 
resolve  themselves  then  into  the  misconduct  of  the  insolvent ; 
and  are  mainly  his  generally  fraudulent  acts,  or  specifically  his 
concealment  of  effects,  or  preference  in  contemplation  of  insol- 
vency, (g) 


The  laws  of  New  York  upon  this  subject 
differ  in  important  respects  from  those  of 
many  of  the  States.'  We  give  a  few  of  its 
provisions,  as  abridged  irom  the  statutes 
by  Chancellor  Kent :  —  "  The  insolvent 
laws  of  New  York  enable  the  debtor,  with 
the  assent  of  two  thirds  in  value  of  his 
creditors,  and  on  the  due  disclosure  and  . 
surrender  of  his  property,  to  be  discharged 
from  all  his  debts  contracted  within  the 
State,  subsequently  to  the  passing  of  the 
insolvent  act,  and  due  at  the  time  of  the 
assignment  of  his  property,  or  contracted 
before  that  time,  though  payable  after- 
wards. The  creditor  who  raises  objec- 
tions to  the  insolvent's  discharge  is  enti- 
tled to  have  his  allegations  heard  and  dc' 
termined  by  a  jury.  The  insolvent  is  de- 
prived of  the  benefit  of  a  discharge,  if, 
knowing  of  his  insolvency,  or  in  contem- 
plation of  it,  he  has  made  any  assignment, 
sale,  or  transfer,  either  absolute  or  condi- 
tional, of  any  part  of  his  estate,  or  has 
confessed  judgment,  or  given  any  security 
with  a  view  to  give  a  preference  for  an 
antecedent  debt  to  any  creditor.  The  dis- 
charge applies  to  all  debts  founded  upon 
contracts  made  within  the  State,  or  to  be 
executed  witliin  it ;  and  for  debts  due  to 
persons  resident  within  the  State  at  the 
time  of  the  publication  of  notice  of  the 
application  for  a  discharge ;  or  to  per- 
sons not  residing  within  the  State,  but 
who  united  in  the  petition  for  his  dis- 
charge, or  who  accept  a  dividend  from  his 
estate."  For  the  construction  of  the  New 
York  statute,  on  this  subject,  see  Stanton 
V.  Ellis,  2  Keman,  575.  See  1  Law  Hep. 
273. 

{g)  The  grounds  on  which  the  bank- 


rupt's certificate  and  discharge  maybe  dis- 
allowed are  various.  Those  which  were 
adopted  in  the  late  national  act,  are  sub- 
stantially the  same  with  those  which  oc- 
cur in  the  statutes  in  general.  The  dis- 
charge may  be  disallowed  :  —  1 .  When  a 
majority  of  creditore,  in  number  and  value, 
who  proved  their  debts,  file  their  written 
dissent  to  the  granting  the  certificate. 
2.  When  the  banknipt  had  been  guilty  of 
any  fraud,  or  wilful  concealment  of  his 
property  or  rights  of  property.  3.  Or 
shall  have  preferred  any  of  bis  creditors 
contrary  to  the  provisions  of  the  statute. 
4.  Or  shall  have  wilfuUy  omitted  or  re- 
fused to  comply  with  any  orders  or  direc- 
tion of  the  court,  or  conform  with  any 
other  requisition  of  the  act.  5.  Or  shall 
in  the  proceedings  under  the  act,  have  ad- 
mitted a  false  or  fictitious  debt  against  his 
estate.  6.  Or  (being  a  merchant,  banker, 
factor,  broker,  underwriter,  or  marine  in 
surer)  shall  not  have  kept  proper  books  of 
accounts   after  the  passing   of   the   act. 

7.  Or  shall  have  applied  trustfunds  to  his 
own   use   since   the   passing   of  the   act. 

8.  Or  (the  application  being  voluntary) 
shall  after  the  first  of  January,  1841,  or  at 
any  other  time  in  contemplation  of  the 
passage  of  a  bankrupt  law,  by  assignment 
or  otherwise,  have  given  or  secured  any 
preference  to  one  creditor  over  another. 
In  the  matter  of  Alonzo  Pearce,  6  Law  R. 
261,  was  a  case  in  which  Judge  Prentice 
learnedly  discussed  the  objections  to  a  dis 
charge.  See  also,  the  cases  cited  on  the 
subjects  of  conveyances  in  contemplation 
of  bankruptcy,  and  fraudulent  preferences, 
ante.  In  the  matter  of  Wilson,  6  Law 
Eep.  272.     If  the  debtor  give  a  creditor  a 
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In  former  parts  of  this  book  we  have  remarked  that  no  credi- 
tor is  permitted  to  obtain  an  undue  advantage  over  another. 
If  one  is  promised  any  advantage  if  he  will  sign,  in  order  that 
his  signature  may  bring  in  others,  this  promise  is  illegal  and 
void.  And  in  general  any  act  of  the  insolvent  or  the  as- 
signee, which  secures  to  any  one  or  more  creditors  advantages 
over  the  rest,  would  not  only  be  ineffectual  at  law,  but  wouM, 
if  the  insolvent  were  in  fault,  prevent  him  having  a  dis- 
charge, (r) 

The  statutes  sometimes  specify  with  great  minuteness_what 
the  discharge  shall  do ;  and  against  what  creditors  or  claims  it 
shall  be  effectual.  Aside  from  these  provisions,  it  may  be  con- 
sidered as  a  universal  ru.le,  that  this  discharge,  or  certificate, 
operates  fully  against  all  creditors  whose  debts  were  actually 
proved.  It  is  as  certain,  perhaps,  that  it  does  not  affect  debts 
which  were  not  proved,  and  could  not  be  proved  from  their 
own  nature,  (.s)     The  law  may  not  be  so  certain  as  to  those  of 


note,  to  induce  him  to  withflraw  opposi- 
tion to  his  discharge,  the  dischar^'e  will 
be  avoided.  Bell  v.  Leggett,  3  Seld.  176  ; 
Rucltman  v.  Cowell,  1  Comst.  505.  But 
it  will  not  be  avoided  because  the  debtor 
paid  money  to  counsel  for  advice,  though 
the  debtor  neglected  to  publish  the  fact. 
Lyon  V.  IVIarsliall,  U  Barb.  241.  Nor,  it 
has  been  held  in  New  York,  by  payments 
in  contemplation  of  bankruptcy  in  fraud 
of  the  bankrupt  law,  after  eertiiicato  grant- 
ed. Caiyl  V.  Russell,  18  Barb.  429;  N. 
A.  Fire  Ins.  Co.  v.  Graham,  5  Sandf. 
197  ;  but  see  Breton  v.  Hull,  1  Den.  75  ; 
Chambcrlin  v.  Griggs,  3  Den.  9.  As  to 
how  the  validity  of  such  discharges  may 
be  contested  in  chancery,  see  Penniman  v. 
Norton,  1  Barb.  Ch.  246  ;  Alcottf.  Avery, 
id.  347. 

()■)  In  addition  lo  the  cases  cited  supra, 
see  also.  Rice  v.  Maxwell,  13  Smedcs  & 
M.  289  ;  Wells  v.  Girling,  1  E.  &  B.  447  ; 
Stocks.  Mawson,  1  B.  &  P.  286  ;  Thomas 
I'.  Courtnay,  1  B.  &  Aid.  1  ;  Cecil  v. 
Plaistow,  1  Anst.  202  ;  Howden  v.  Haigb, 
11  Ad.  &  Ell.  1033;  Wilson  v.  Ray,  10 
id.  82 ;  Took  v.  Tuck,  4  Bing.  224  ; 
Kniglit  V.  Hunt,  5  Bing.  432  ;  Britten  v. 
Hughes,  id.  460 ;  Leicester  v.  Rose,  4 
East,  372  ;  Cockshott  v.  Bennett,  2  T.  R. 
763 ;  Jackson  v.  Duchaire,  3  id.  551 ; 
Jackson  y.  Lomas,  4  id.  160 ;  Holmer  v. 
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Viner,  1  Esp.  131  ;  Butler  r.  Rhodes,  id. 
236  ;  Steinman  v.  Magnus,  11- East,  390; 
Feise  v.  Randall,  6  T.  R.  146  ;  Hawley  v. 
Beverley,  6  M.  &  Gr.  221  ;  Gibson  v. 
Brace,  5  id.  399.  And  in  an  action  against 
a  defendant,  to  recover  moneys  alleged  to 
have  been  paid  him  by  the  bankrupt,  in 
fraud  of  the  bankrupt  laws,  &c.,  the  judge 
assuming  that  there  was  importunity  and 
pressure  on  the  part  of  the  defendant,  left 
it  to  the  jury  to  say  whether  the  bankrupt 
bad  made  these  payments  in  consequence 
of  such  importunity  and  pressure,  or  with 
a  view  of  giving  defendant  a  fraudulent 
preference  in  contemplation  of  bankruptcy, 
it  was  held,  that  the  defendant  had  no 
right  to  complain  of  this  direction.  Cook 
V.  Pritchard,  5  M.  &  Gr.  329 ;  Bryant  v. 
Christie,  1  Stark.  329. 

(s)  Where  an  action  had  been  brought 
upon  a  debt,  and  before  judgment,  the 
debtor  took  advantage  of  the  insolvent  law, 
and  afterwards  the  creditor  proceeded  to 
judgment,  it  was  held  that  the  original 
debt  was  not  provable  under  the  insol- 
vency, because  merged- in  the  judgment, 
and  that  the  judgment  was  not  prov- 
able, because  not  in  existence  at  the  time 
of  the  publication  of  the  notice  of  issuing 
the  warrant,  but  that  the  judgment  debt, 
being  thus  in  its  nature  incapable  of  proof, 
would  be  a  valid,  and  subsisting  claim 
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a  third  class  ;  those  which  might  have  been  proved,  but  were 
not  so  in  fact.  We  hold,  however,  that  the  better  reasons  and 
the  weightier  authority  lead  strongly  to  the  conclusion  that  all 
such  debts  are  barred,  (t)  And  that  the  statutes  of  insolvency 
may  have  their  full  beneficial  effect  as  statutes  of  repose,  we 
should  extend  them  even  to  debts  which  were  not  proved  by 
reason  of  some  personal  hindrance  or  ignorance  of  the  creditor, 
but  which  were  in  their  own  nature,  provable,  (m) 

If  the  certificate  was  granted  when  it  ought  not  to  have 
been,  or  if  it  can  be  impeached  on  other  grounds,  and  such  a 
certificate  is  offered  in  bar  to  a  suit  by  a  creditor,  the  plaintiff 
will  not  be  prevented  from  impeaching  it  by  the  mere  fact  that 
he  had  proved  his  debt,  (v) 


against  the  insolvent.  Sampson  v.  Clark, 
2  Cash.  173.  See  for  the  Enghsh  doc- 
trine on  this  point,  Ex  parte  Birch,  4  B.  & 
C.  880 ;  Green  way  v.  Fisher,  7  id.  436 ; 
Kellogg  V.  Schuyler,  2  Denio,  73  ;  Thomp- 
son V.  Hewitt,  6  Hill,  254  ;  Buss  v.  Gil- 
bert, 2  Maule  &  S.  70 ;  Charles,  ex  parte, 
16  Ves.  256;  May  w.  Harvey,  14  East, 
197  ;  Crouch  v.  Gridley,  6  Hill,  252 ;  Hen- 
dricks V.  Judah,  2  Caines,  25  ;  Bosler  v. 
Kuhn,  8  Watts  &  S.  183  ;  Savory  v.  Stock- 
ing, 4  Cush.  607. 

(i)  "The  en  actments  of  the  bankrupt  law 
treat  the  bankrupt  as  the  legal  owner  of 
the  property  up  to  the  issuing  of  the  de- 
cree, and  tie  down  the  title  of  the  assignee 
to  that  time,  so  as  to  preclude  its  relation 
back.  All  the  property  then  owned  by 
the  bankrupt  passes  to  and  vests  in  the 
assignee,  and  consequently  all  debts  exist- 
ing before  and  at  the  date  of  the  decree 
are  provable  under  the  bankruptcy,  and 
all  debts  up  to  that  time  barred  by  the 
bankrupt's  certificate  of  discharge."  Pren- 
tiss, J.,  in  Downer  v.  Brackett,  5  Law 
Kep.  392,  399  ;  Fisher  v.  Currier,  7  Met. 
424;  Graham  v.  Pierson,  6  Hill,  247; 
Davis  V.  Shapley,  1  B.  &  Ad.  54 ;  Fox  v. 
Woodruff,  9  Barb.  498 ;  Hubbell  v.  Cramp, 
11  Paige,  310;  Jemison  v.  Blowers,  5 
Barb.  686,  where  it  was  held  that  a  cove- 
nant in  a  deed  for  quiet  enjoyment,  was 
provable  in  its  character,  and  therefore 
barred.  But  not  a  fine  imposed  by  the 
Court  of  Chancery  for  violation  of  an  in- 
junction. Spalding  v.  The  People,  7  Hill 
(N.  Y.),  301.    It  seems  that  a  fiduciary 


debt,  which  is  excepted  from  the  opera- 
tion of  the  bankrupt  law,  may  be  proved 
or  not  at  the  option  of  the  creditor.  If  it 
is  proved,  it  is  ban-ed.  If  not,  the  certifi- 
cate of  discharge  has  no  effect  whatever 
on  the  existence  of  tlie  debt.  In  the  mat- 
ter of  Tebbetts,  5  Law  Rep.  259  ;  Morse 
V.  Lowell,  7  Met.  152;  Chapman  u.  For- 
syth, 2  How.  202. 

(u)  As  to  the  effect  of  an  election  to 
prove,  by  a  creditor  residing  in  anotlier 
State,  see  ante,  sect.  2,  note  (j),  p.  591, 
wliere  the  cases  are  fully  cited. 

(w)  "  The  creditors  of  an  insolvent  may 
well  prove  tlieir  claims  and  receive  their 
dividends,  upon  the  assumption  that  the 
insolvent  has  in  all  respects  truly  con- 
formed to  the  requisites  of  the  laws,  that 
he  has  concealed  no  effects,  and  made 
no  conveyances  for  the  purpose  of  giving 
preferences,  nor  in  any  way  violated  the 
principles  of  a  full  and  equal  distribution 
of  his  effects.  Acting  upon  this  assump- 
tion, the  creditor  may  prove  his  claim, 
and  receive  his  di^^dend,  without  prejudice 
to  his  right  to  avoid  the  discharge  of  the 
insolvent,  if  future  developments  shall 
show  the  commission  of  those  acts,  or  the 
neglect  of  those  duties,  on  the  part  of  the 
debtor,  by  reason  of  which  his  discharge 
is  rendered  invalid.  It  is  no  pai-t  of  the 
duty  of  the  creditor  to  assume  in  advance 
that  the  debtor  has  been  guilty  of  fraudu- 
lent acts,  in  violation  of  the  insolvent 
laws,  and  to  regulate  his  conduct  by  such 
presumption.  He  may,  therefore,  prove 
his  claim  and  receive  a  dividend,  without 
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SECTION    XIV. 

OF   PRIVILEGED    OR   PREFERRED    DEBTS. 

While  the  whole  purpose  of  the  insolvent  law  is  to  put  all 
the  creditors  upon  exactly  the  same  footing,  there  are  still  some 
debts  or  claims  which  are  preferred  by  law,  and  paid  in  full. 
These  vary  ia  the  different  States.  Generally  they  may  be 
said  to  be,  all  amounts  due  to  the  United  States  (w) ;  all  that 
are  due  to  the  State  in  which  the  insolvent  resides,  and  the  in- 
solvency takes  place  ;  and  a  certain  limited  amount  due  for 
labor  or  personal  service  rendered  within  a  brief  period  before 
the  insolvency.  To  these  are  sometimes  added  the  costs  of 
attachments,  or  other  costs  which  have  been  terminated  by  the 
insolvency. 

It  has  beea  found  peculiarly  difficult  to  collect  and  arrange 
the  cases  on  the  subject  of  bankruptcy  and  insolvency  in  a  sat- 
isfactory manner.  The  decisions  are,  to  so  great  an  extent, 
founded  on  the  special  provisions  of  statutes,  that  it  has  seldom 
been  easy  to  extract  from  them  what  might  properly  be  termed 
a  general  principle.  Hundreds  of  cases  have  been  examined, 
which  have  proved  wholly  useless  for  the  general  purposes  of  a 
text-book,  for  it  has  been  our  aim  to  insert  such  and  such  only, 
as  should  elucidate  in  some  measure  the  principles  relating  to 
this  subject. 

It  will  be  seen  that  a  majority  of  cases  cited  are  from  the 
English  books.  The  reason  is,  that  the  American  cases  rest  to 
a  much  greater  extent  than  the  English,  on  the  special  provision 
of  the  statutes.     Few  statutes  have  been  cited,  but  the  English 

compromitting  his  ftirtlier  right  to  enforce  opinion,   that   debts   due   to   the   United 

payment  of  the  residue  of  his  demand,  if  States  are  not  witliin  the  provisions  of  the 

tlie  debtor  has    obtained    his    discharge  bankrupt  law;  but  that  the   debtor,   his 

under  such  circumstances   as   to   render  lands  and  effects,  present  and  future,  are 

it  invalid  in  law."    Deimj,  J,  in  Morse  v.  liable  to  actions   and  remedies  for  their 

Reed,  13  Mete.  62.  recovery,   as   before   the   passing  of  that 

(w)  United  States  v.  King,  Wallace,  13.  act."     United   States   v.   Hewes,  2  Law 

Tilghman,  C.  J.  ;  "  Upon  the  best  consid-  Rep.   329  ;  United   States   u.  Wilson,   8 

eration  which  the  circumstances  will  per-  Wheat.  253. 
mit  us  to  bestow  on  the  point,  we  are  of 
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Consolidated  Bankrupt  Act,  12  &  13  Vict.  c.  106,  and  the  late 
United  States  Bankrupt  Act  have  been  often  referred  to.  The 
one  presents  very  strongly  and  clearly  the  present  English  doc- 
trine on  this  subject ;  and  the  other  may  be  said  to  be  the  best 
illustration  which  any  one  American  statute  affords,  of  the 
legislation  on  this  side  the  Atlantic. 
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THE   CONSTITUTION   OF   THE   UNITED    STATES. 

Sect.  1.  —  What  are  Contracts,  ivithin  the  clause  respecting  the 
obligation  of  them? 

In  the  tenth  section  of  the  first  article  of  the  Constitution  of 
the  United  States,  it  is  provided  that  "  no  State  shall  .  .  pass 
any  .  .  law  impairing  the  obligation  of  contracts." (a;)  Under  this 
clause  two  questions  of  great  importance  have  been  agitated. 
One  is,  what  is  a  contract  within  the  meaning  of  this  sec- 
tion ?  («/)  The  second  is,  what  operation  upon  or  interference 
with  a  contract,  is  to  be  considered  as  impairing  the  obligation 
thereof  ?  Neither  question  has  received  a  positive  and  univer- 
sal answer,  settling  by  definition  all  the  subordinate  questions 
which  may  arise  under  it.  But  we  have  authoritative  and  in- 
structive adjudication  upon  both. 
^  It  seems  to  be  settled  conclusively,  that  a  grant  is  a  contract ; 
executed,  it  is  true,  but  still  a  contract ;  and  that  it  comes  within 
the  scope  of  this  provision  ;  {z)  and  therefore  if  there  be  a  grant, 

(x)  This  cl.inse  does  not  apply  to  laws  legislature  of  a  State,  constitutioniiUy  em- 
enacted  liy  the  States  before  the  Hrst  Wed-  powered  to  make  it,  cannot  be  revoked  by 
nesday  of  March,  1789 — the  dny  when  the  its  successor.  See  rietcher  v.  Peck,  6 
constitution  of  the  United  States  went  Cranch,  87,136.  Marshall,  C.  J.:  "A 
into  operation.  Owings  v.  Speed,  5  contract  is  a  compact  between  two  or  more 
Wheat.  420.  Nor  docs  it  affect  tlic  puw-  parties,  and  is  either  executory  or  execu- 
ers  of  Congress.  Evans  u.  Eaton,  1  ted.  An  executory  contract  is  one  in 
Peters,  C.  C.  .322.  which  a  party  bind,<  himself  to  do,  or  not 

(y)  "  The  provision  of  the  constitution  to  do,  a  particular  tiling ;  such  was  the  law 

never  has   been   understood  to  embrace  under  which  the  conveyance  was  made  by 

other  contracts  than  those  which  respect  the  governor.     A  contract  executed  is  one 

property,  or  soim:  object  of  value,  and  confer  in  which  the  object  of  the  contract  is  per- 

rights  whicli  may  be  asserted  in  a  court  formed ;  and  this,  says  Blackstone,  differs 

of  justice."     Dartmouth  College  v.  Wood-  in  nothing  from  a  grant.     The  contract 

ward,  i  Wheat.  518  ;  per  Marshall,  C.  J.,  between  Georgia  and  the  purchasers  was 

629.  executed  by  the  grant.     A  contract  exe- 

(z)  Therefore  the  grant  of  lands  by  the  cuted,  as  well  as  one  which  is  executory, 
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in  itself  valid,  any  law  which  is,  or  permits,  a  direct  interference 
with  the  enjoyment  of  the  thingfe  granted,  or  a  diminution  of 
their  value,  or  any  deprivation  of  the  things  granted,  or  of  the 
rights  or  interests  belonging  to  them,  by  the  grantor,  impairs 
the  obligation  of  the  contract,  (a) 

This  must  be  true,  in  general;  but  it  must  also  be  subject  to 
some  important  qualifications.  For  the  exercise  of  the  ordi- 
nary powers  of  government,  which  it  could  not  have  been 
intended  to  take  away  or  control  by  this  provision,  may  often 
have  the  effect  of  diminishing  the  value  of  things  previously 
granted.  Thus,  if  a  State  sold  a  piece  of  land  for  two  dollars 
an  acre,  and  soon  after  sold  similar  and  adjoining  land,  dif- 
fering in  no  respect  from  the  fiirit,  for  one  dollar  an  acre,  and  an- 
nounced this  as  its  price,  the  market  value  of  the  lands  first  ^Id 
would  fall,  perhaps,  one  half;  yet  no  one  could  doubt  that  the 
State  had  a  right  to  make  this  second  sale.     But  it  is  easy  to 


'  contains  obligations  binding,  on  the  par- 
ties. A  grant,  in  its  own  nature,  amounts 
to  an  extinguishment  of  the  'right  of  the 
grantor,  and  implies  a  contract  not  to  re- 
assert that  right.  A  party  is,  therefore, 
always  estopped  by  his  own  grant.  Since, 
then,  in  fact,  a  grant  is  a  contract  execu- 
ted, the  obligation  of  which  still  continues ; 
and  since  the  constitution  uses  the  general 
term  contract,  without  distinguisliing  be- 
tween those  which  are  executory  and 
those  which  are  executed,  it  must  be 
construed  to  comprehend  the  latter  as 
well  as  the  former.  A  law  annulling  con- 
veyances between  individuals,  and  declar- 
ing that  the  grantors  should  stand  seized 
of  their  former  estates,  notwithstanding 
those  grants,  would  be  as  repugnant  to 
the  constitution  as  a  law  discharging  the 
vendors  of  property  from  the  obligation 
of  executing  their  contracts  by  convey- 
ances. It  would  be  strange  if  a  contract 
to  convey  was  secured  by  the  constitution, 
while  an  absolute  convoy.ance  remained 
unprotected.  If,  under  a  fair  construction 
of  the  constitution,  grants  are  compre- 
hended under  the  term  contracts,  is  a 
grant  from  the  State  excluded  from  the 
operation  of  this  provision  ?  Is  the  clause 
to  be  considered  as  inhibiting  the  .State 
from  impairing  the  obligation  of  contracts 
between  two  individuals,  but  as  excluding 
-from  that  mhibition  contracts  made  with 
itself?  The  words  themselves  contain 
no  such  distinction.     They  are  general, 


and  arc  applicable  to  contracts  of  every 
description.  If  contracts  made  with  the  / 
State  are  to  lie  exempted  from  their  oper-  / 
ation,  the  exception  must  arise  from  the 
character  of  the  contracting  party,  not 
from  the  words  which  are  employed. 
Whatever  respect  might  have  been  felt 
for  the  State  sovereignties,  it  is  not  to  be 
disguised  that  the  framers  of  the  constitu- 
tion viewed,  with  some  apprehension,  the 
violent  acts  which  might  grow  out  of  the 
feelings  of  the  moment ;  and  that  the  peo- 
ple of  the  United  States,  in  adopting  that 
instrament,  have  manifested  a  determina- 
tion to  shield  themselves  and  their  prop-  : 
erty  from  the  effects  of  those  sudden  and 
strong  passions  to  which  men  are  exposed.  ; 
The  restrictions  on  the  legislative  power  of 
the  States  are  obviously  founded  in  this  sen- 
timent ;  and  the  constitution  of  the  United 
States  contains  what  may  be  deemed  a 
bill  of  rights  for  the  people  of  each  State." 
Dartmouth  College  v.  AVoodward,  4 
Wheat.  656,  per  Washimjtun,  J. ;  lleho- 
both  V.  Hunt,  1  Pick.  224 ;  Lowry  v. 
Francis,  2  Yerg.  534 ;  Butler  v.  Chariton 
County  Court,  13  Miss.  112.  So  where 
the  grant  is  to  a  corporation  the  State  can- 
not revoke  it ;  TeiTCtt  v.  Taylor,  9  Cranch, 
43;  Wilkinson  v.  Leland,  2  Peters,  657. 
See  Den  d.  University  of  North  Carolina 
V.  Toy,  1  Murph.  58. 

(a)  Winter   v.   Jones,    10    Geo.    190; 
Planter's  Bank  v.  Sharp,  6  How.  301, 327. 
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proceed  from  this  question,  to  which  the  answer  is  obvious,  to 
others  in  which  it  is  more  difficult.  And  all  we  can  say,  on 
authority,  upon  the  general  question,  what  limits  this  necessity 
of  leaving  unimpaired  all  the  functions  of  government  and  the 
control  by  the  public  of  all  public  interests,  imposes  upon  the 
operation  of  the  clause  under  consideration,  would  seem  to  be 
this:  we  may  say,  that  it  is  not  intended  to  apply  to  public 
property,  to  the  discharge  of  public  duties,  to  the  possession 
or  exercise  of  public  rights,  nor  to  any  changes  or  qualifications 
in  any  of  these,  which  the  legislature  of  a  State  may  at  any  time 
deem  expedient,  (b)  This  rule  seems  to  spring  from  an  obvious 
necessity;  but  it  rests  also  upon  an  obvious  and  sufficient  reason. 
This  is,  that  in  relation  to  public  property,  there  is  no  grant;  no 
contract  whatever,  executed  or  executory.  By  such  an  act,  the 
public,  by  the  legislature,  which  is  its  agent,  gives  something 
of  its  own,  to  somebody  else  who  is  also  its  agent.  Nothing 
then,  in  fact,  is  given ;  for  nothing  goes  forth  from  the  public. 
The  whole  transaction  amounts  to  no  more  than  a  change  made 
by  the  public,  in  the  manner  in  which,  or  the  agents  by  whom, 
it  shall  continue  to  hold  and  use  a  certain  portion  of  its  property 
or  interests.  The  very  essence  of  a  contract —  two  parties,  with 
mutual  obligations  — is  wanting;  and  it  is  therefore  no  contract 
at  all.  Therefore  all  political  powers  conferred  by  the  legisla- 
ture on  a  municipal  corporation  may  be  revoked,  (c)  But  on 
the  other  hand,  if  private  property  or  franchises  are  granted  to 
a  municipal  corporation,  this  grant  cannot  be  revoked,  nor  the 
property  or  rights  conferred  by  it  in  any  way  devested  by  the 
State,  (d)  Nevertheless,  the  State  does  not  lose  its  right  of 
making   laws    concerning  the  things  granted,  so  far  as   they 

(b)  Dartmouth  College  v.  Woodward,  325 ;  Marietta  v.  Fearing,  4  Ohio,  427  ; 
4  Wheat.  518,  629.  Marshall,  C.  J.:  Terrett  f.  Taylor,  9  Craneli,  43  ;  Bradford 
"  That  the  framers  of  tlic  constitution  did  v.  Carjr,  5  Greenl.  339,  342  ;  Bnsh  v. 
not  intend  to  restrain  the  States  in  the  Shipraan,  4  Scam.  186  ;  Trustees  of 
regulation  of  their  civil  institutions,  adopt-  Schools  i-.  Tatman,  13  111.  27  ;  Mills  v. 
ed   for  internal  L;uvcrnnient,  and  tliat  the  Williams,  1 1  Iredell,  558. 

instrument  tliey  have  gi\  en  us  is  not  to  (rf)  Torrett  v.  Taylor,  supra ;  Town  of 
ho  so  construed,  may  he  admitted."  Phil-  Pawlet  v.  Clark,  9  Cranch,  292  ;  Dart- 
lips  V.  Bury,  2  T.  E.  352  ;  Knoup  v.  month  College  v.  Woodward,  4  Wheat. 
The  Pi(iua  Bank,  1  Ohio  State  R.  603,  518  ;  Bailey  !•.  The  Mayor  of  New  York, 
609 ;  Toledo  Bank  i:.  Bond,  1  Ohio  State  3  Hill,  531 ;  Hazen  v.  The  Union  Bank 
R.  657,  per  Bartktj,  C.  J.  of  Tennessee,  1  Sneed,  115. 

(c)  The  People  v.   Morris,  13  Wend. 

[676] 


CH.  X.J 


THE  CONSTITUTION  OP  THE  UNITED  STATES. 


682 


remain  publici  juris,  or  so  far  as  it  sees  fit  to  provide  for  tiie 
due  exercise  of  the  rights  granted,  or  the  proper  use  of  the  prop- 
erty granted,  for  the  public  benefit  and  safety,  (e)  So  the  sal- 
ary and  tenure  of  an  office  prescribed  bylaw,  do  not  constitute 
a  contract  which  is  protected  by  this  clause  in  the  constitution  ; 
and  they  may  therefore  be  modified  or  reduced  unless  this  is 
prohibited  by  the  constitution  of  the  State.  (/) 


(e)  In  Benson  v.  The  Mayor,  &e.  of 
New  York,  10  Barb.  223,  it  was  held  that 
feiTy  franchises  may  be  held  by  a  munici- 
pal corporation,  without  losing  their  char- 
acter as  private  property,  and  when  ac- 
cepted and  acted  upon  they  cannot  be 
resumed  by  the  State ;  but  that  the  State 
is  not  excluded  from  legislation  touching 
them,  so  far  as  they  are  pubtui  juris,  and 
may  pass  laws  to  secure  the  safety  of  pas- 
sengers and  protect  them  from  imposition, 
&c.  In  East  Hartford  v.  Hartford  Bridge 
Co.  10  How.  5H.  S.  C.  17  Conn.  79, 
the  reasoning  of  Woodbury,  J.,  delivering 
the  opinion  of  the  court,  indicates  the 
opinion  that  ferry  franchises,  when  granted 
to  municipal  corporations,  are  public  priv- 
ileges, in  the  nature  rather  of  public  laws, 
than  of  contracts  to  be  modified  or  abol- 
ished by  the  legislature,  as  the  public  in- 
terests demand ;  but  the  circumstances  of 
the  case  did  not  call  for  the  opinion,  as 
in  that  case  the  ferry  right  was  in  express 
terms  to  be  held  during  the  pleasiu'e  of 
the  General  Assembly. 

(/)  Warner  v.  The  People,  2  Denio, 
272";  Conner  v.  The  City  of  New  York,  2 
Sandf.  355,  S.  C.  1  Selden,  285 ;  Knoup 
V.  The  Piqua  Bank,  1  Ohio  State  R.  616, 
per  Corwin,  J. ;  Toledo  Bank  v.  Bond,  id. 
656;  Commonwealth  v.  Bacon,  6  S.  &R. 
322  ;  Commonwealth  v.  Mann,  ft  W.  &S. 
418;  Barker  v.  Pittsburg,  4  Ban-,  51  ; 
The  West  River  Bridge  Co.  v.  Ubc,  6, 
How.  54S  ;  Butler  v.  Pennsylvania,  10  id. 
402.  In  1836,  the  State  of  Pennsylvania 
passed  a  law  directing  canal  commission- 
ers to  be  appointed  annually  by  the  gov- 
ernor, and  that  their  terra  of  office  should 
commence  on  the  first  of  February  in 
every  year.  The  pay  was  fixed  by  the  law 
at  four  dollars  per  diem.  In  April,  1 843, 
certain  pereons  being  then  in  office  as 
commissioners,  the  legislature  passed  an- 
other law,  providing  amongst  other  things 
that  the  per  diem  should  be  only  three  dol- 
lars ;  the  reduction  to  take  effect  upon 
the_passage  of  the  law ;  and  that  in  the 
following  October,  commissioners  should 

*57 


be  elected  by  the  people.     The  commis- 
sioners claimed  the  full  allowance,  during 
the  entire  year,  upon  the  ground  that  the 
State  had  no   right  to  pass  a  law  impair- 
ing the  obligation  of  a  contract.     It   was 
held  that  there  was  no  contract  between 
the  State  and  the  commissioners,  within 
the   meaning  of  the   constitution  of  the 
United    States.     Daniels,  J. :  "  The  con- 
tracts designed   to   be   protected   by  the 
1 0th  section  of  the  first  article  of  that  in- 
strument, are  contracts  by  which  perfect 
rights,  certain  definite,  fixed,  pricate  rights  of 
property,  are  vested.     These  are   clearly 
distinguisliable  from  measures  or  engage- 
ments adopted  or  undertaken  by  the  body 
politic  or  State  government,  for  the  bene- 
fit of  all,  and  from  the   necessity   of  the 
case,  and   according  to  universal   under- 
standing, to  be  varied  or  discontinued  as 
the  public  good  shall  require.     The  selec- 
tion of  officers  wlio  are  nothing  more  than 
agents  for  the  eft'cctuating  of  such  public 
purposes,  is  matter  of  public  convenience 
or  necessity,  and  so  too  are  the  periods 
for  the  appointment  of  such  agents  ;  but 
neither  the  one  nor  the  other  of  these  ar- 
rangements can  constitute  any  obligation 
to  continue  such  agents,  or  to  reappoint 
them,  after  the  measures  which   brought 
them  into   being   shall  have  been  found 
useless,  shall  have  been  fulfilled,  or  shall 
have  been  abrogated  as  even  detrimental 
to   the  well-being   of   tlie    public.     The 
promised  compensation  for  services  actu- 
ally performed  and  accepted,  during  the 
continuance  of  the  particular  agency,  may 
undoubtedly  be  claimed,  both  upon  prin- 
ciples of  compact  and  of  equity ;  but  to 
insist  beyond  this  on  the  perpetuation  of 
a  public  |5olicy  either  useless  or  detrimen- 
tal, and  upon  a  reward   for  acts  neither 
desired   nor  performed,  would  appear  to. 
he  reconcilable  with  neither  common  jus- 
tice nor   common  sense.     The  establish- 
ment of  such   a  principle  would   arrest 
necessarily  every  thing  like  progress  or 
improvement  in  government;  or  if  such 
changes  should  be  ventured  upon,  the 
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The  reason  for  the  difference,  as  to  the  operation  of  this  sec- 
tion upon  public  and  upon  private  property,  will  also  help  us  to 
answer  the  next  question :  What  is  private  property,  in  this 
sense  and  for  this  purpose  ?  The  answer  is,  any  thing  and 
every  thing  which  has  gone  out  of  the  public,  by  its  grant  or  its 
sanction.  To  determine  any  particular  case,  therefore,  we 
should  take  the  instrument  referring  to  the  property,  whether  it 
be  a  statute  or  any  thing  else,  and  ask  whether,  if  read  ration- 
ally and  honestly,  it  leaves  the  usufruct,  of  the  property  and  in- 
terests substantially  in  the  possession,  or  the  management 
thereof  within  the  control  of  the  public,  by  such  agents  as  it  may 
appoint,  or  not.  If  it  does,  then  it  is  public  property,  and  this 
clause  does  not  attach  ;  if  it  does  not,  then  it  is  private  property, 
and  this  clause  does  attach. 

Thus,  it  has  been  very  solemnly  and  we  hope  authoritatively 
decided,  that  a  corporation  is  a  person  who  may  take  a  grant 
as  well  as  any  individual ;  that  a  corporation,  created  by  the 
legislature,  or  adopted  by  the  legislatm-e,  and  endowed  with 
•  certain  powers  and  functions  and  property,  the  legislature  re- 
serving no  interest  in  what  is  given  them,  and  no  control  over 
the  succession  of  persons  who  form  the  corporation,  or  over  the 
exercise  of  their  functions,  —  such  a  corporation  is  a  private 
corporation,  to  whom  a  franchise  has  been  given,  by  a  grant, 
which  is  an  executed  contract,  and  that  any  d(>privation  of  their 
property,  or  any  disturbance  or  denial  of  their  rights  and  func- 
tions, impairs  the  obligation  of  the  contract.  And  if  the  legis- 
lature have  reserved  to  themselves  rights  in  the  creation  of  such 
corporation,  or  in  any  grant  to  them,  these  reservations  are  to 

■goveniment  would  liuvo  to  become   one  laws;  and  to  create,  ami   chan;;e  or  dls- 

great  pension  estaljlislimcnt  on  wliicli  to  continue,   the   ap;cnts   designated  for  the 

quarter   a   host   of  sinnuns.     It   would  execution  of  those  laws.     Such  a  power 

especially  be  difBcult,  if  not  impracticable,  is  indispensable  fur  the  preservation  of  the 

,in  tliis  view,  ever  to  remodel  the  organic  body  politic,  and  for  tire  safety  of  the  in- 
law of  a  State,  as  constitutional  ordinances  dividuals  of  the  community."  Sec  Allen 
must  be  of  lii^her  authority  and  more  im-  w.  McKecn,  1  Sumn.  276.  See  also,  in 
mutable  tlian  common  legislative  enact-  Whillington  v.  Polk,  1  Har.  &  J,  236';  a 
ments,  and  tliere  could  not  exist  conflict-  strange  case  in  which  Luther  Martin 
ing  constitutional  ordinances  under  one  brought  an  action  on  an  assize  sur  novel 
and  the  same  system.     It   follows,  then,  disseisin,  to  maintain  the  right  of  a  judge 

■upon  prineii)lc,  that  in  every  perfect  or  to  his  scat,  after  the  court  had  been  do- 
competent  government,  there  must  exist  stroyed  by  a  statute  repealing  that  under 

.  a  general  power   to  enact  and   to  repeal  which  the  judge  was  appointed. 
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be  strictly  followed;  whatever  lies  without  them  being  as  if 
there  were  no  reservations  whatever,  (g-) 

That  the  charters  of  private  civil  corporations,  —  of  which 
banks,  or  insurance,  turnpike,  and  railroad  companies,  are  leading 
instances, —  are  contracts,  protected  by  this  clause  in  the  con- 
stitution of  the  United  States,  seems  to  be  well  settled,  (h)    But 


(<7)  Dartmouth  College  v.  Woodward, 
4  Wheat.  519.     The  law  of  this  case  is, 
that  an  eleemosynary  corporation,  founded 
by  private  contrihutions  for  the  distribu- 
tion of  a-general  charity,  is  not  an  Instru- 
ment  of  government  whose   officers  are 
public  ofBcers,  but  a  private  corporation 
whose  charter  is  a  contract  between  the 
donors,  the  trustees,  and  the  government, 
founded   on   the  consideration,  of  pubUo 
benefit  to  be  derived  from  the  corporation, 
which   cannot  be    altered,   amended,   or 
modified  by  the  State,  without  the  consent 
of  the  corporation.     It  also  decides  that 
the  charters,  granted  by  the  crown  before 
the  Revolution,  are  within  this  principle, 
except  so  far  as  they  were  affected  by  the 
legislation  of  parliament  or  of  the  colonics, 
before  the  adoption  of  the  TJ.  S.  Constitu- 
tion ;  and  the  doctrine   that  civil  rights 
•were  not  destroyed  by  the  Revolution,  is 
well  established.     Dawson  o.  Godfrey,  4 
Cranch,  323  ;  Terrett  v.  Taylor,  9  id.  43  ; 
Society,  &c.  v.  New  Haven,  8  Wheat.  464. 
The  case  of  Dartmouth  College  v.  Wood- 
ward has  been  often  affirmed,  both  in  the 
State  and  Federal  courts,  and  cited  as  an 
unquestionable    authority.      Trustees    of 
Vincennes  University  v.  Indiana,  14  How. 
268  ;  Norris  v.  The  Trustees  of  Abingdon 
Academy,  7  G.  &  J.  7  ;  Grammar  School 
V.  Burt,  1 1  Vt.  632 ;  Brown  v.  Hummel, 
6  Barr,   86  ;    The  State   ;;.  Hey  ward,  3 
Rich.  389.     It  is  insisted,  in  Toledo  Bank 
V.  Bond,  I    Ohio  State  R.  670-679,  that 
the  case  of  Dartmouth  College  v.  Wood- 
ward did  not  decide  the/i'anc/i!se  or  cAorter 
of  a  corporation  to  be  a  contract,  but  only 
that  the  circumstances  of  the  case  constituted 
a  contract  between  the  donors  and  the  cor- 
porators, for  the  conveyance  and  perpetual 
application   of  private   property,  for  the 
purposes  of  the  trust  under  the  charter, 
and  that  this  contract  was  impaired  by  the 
State  laws,  which  did  not  merely  interfere 
with  the  charter,  but  also  transferred  the 
private  property  held  by  the  trustees  to 
another  corporation,  in  violation  of  the 
terms  of  the  contract  by  which  the  trust 
had  been  created  and  the  property  invested. 


(Ji)  Thus  if  a  bank  has  by  its  charter  an 
express  or  implied  power  to  sell  and  trans- 
fer negotiable  paper,  a  law  taking  away 
tills  power  impairs  the  obhgalion  of  a 
contract,  and  is  void.  Planters'  Bank  v. 
Sharp,  6  How.  301  ;  The  People  v.  Man- 
hattan Co.  9  AVcnd.  351 .  See  also.  Prov- 
idence Bank  u.  Billings,  4  Peters,  560 ; 
Turnpike  Co.  v.  Phillips,  2  Pcnn.  184; 
Claghom  v.  CuUen,  13  Penn.  St.  133; 
Com.  Bank  of  Natchez  v.  The  State  of 
Mississippi,  6  Sm.  &  M.  599  ;  Backus  v. 
Lebanon,  U  N.  H.  19;  Michigan  State 
Bank  v.  Hastings,  1  Doug.  225  ;  Miners 
Bank  v.  United  States,  1  Greene,  (Iowa,) 
553  ;  Bank  of  the  State  v.  Bank  of  Cape 
Fear,  13  Iredell,  75.  It  has  recently  been 
held  in  Ohio,  tliat  a  charter  is  a  legislative 
enactment,  subject  to  amendment  or  re- 
peal, possessing  the  form  and  essential 
elements  of  a  law,  and  not  those  of  a  con- 
tract, and  that  an  incorporated  banking 
institution  is  a  public  coi-poration  ap- 
pointed for  public  purposes,  subject  to  the 
control  of  the  public,  the  charter  of  which 
is  held  at  the  pleasure  of  the  sovereign 
power.  Mechanics  and  Traders'  Bank 
V.  Debolt,  1  Ohio  State  R.  591 ;  Toledo 
Bank  v.  Bond,  id.  622;  Knoup  n.  The 
Piqua  Bank,  id.  603,  609.  Per  Corwin, 
J. :  "I  maintain  that  a  banking  institution 
is  a  jniblic  institution,  appointed  for  public 
purposes ;  never  legitimately  created  for 
private  purposes,  its  creation  proceeding 
solely  upon  the  idea  of  public  necessity  or 
public  convenience,  and  that,  being  ap- 
pointed by  the  public,  solely  for  public 
uses,  all  its  operations  are  subject  to  the 
control  of  that  public,  who  may,  from  time 
to  time,  as  the  public  good  may  require, 
enlarge,  restrain,  limit,  modify  its  powers 
and  duties,  and,  at  pleasure,  dispense  with 
its  benefits.  The  agency,  during  its  con- 
tinuance, is  equally  independent,  within 
its  sphere,  and  upon  a  modification  of  its 
terms  unsuited  to  its  pleasure,  the  agency 
itself  may  be  renounced  and  surrendered. 
So  the  rights  of  the  agent  to  the  profits 
and  emoluments  of  the  agency,  as  they 
may,  from  time  to  time,  be  prescribed, 
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any  charter  may  contain  within  it  an  express  reservation  to  all 
future  legislatures,  of  repeal  or  modification  ;  and  this  right  may 
be  secured  by  a  general  statute  relating  to  any  specified  class 
of  corporations,  (i) 

SECTION    II. 

WnAT   RIGHTS    ARE   IMPLIED    BY   A    GRANT. 

It  is  an  important  question,  what  are  the  rights  or  interests 
which  are,  by  implication,  a  part  of  an  expressed  grant,  so  that 
interference  with  them  is  prohibited  by  this  clause.  One  answer 
would  be,  that  every  grant  must  be  construed  with  absolute 
strictness ;  and  nothing  whatever  be  a^ded,  by  implication  or 
construction,  to  that  which  is  expressly  given.  Another,  that 
every  thing  which  is  requisite  for  the  full  enjoyment  and  most 
beneficial  use  of  the  thing  granted,  must  be  supposed  to  be  given 
with  the  grant,  or  be  contained  in  it ;  for  it  shall  be  construed 
strictly  against  the  grantor,  and  the  grantee  has  a  right  to  the 
enjoyment,  in  fact,  of  the  whole  benefit  of  all  that  was  given. 
But  the  true  rule  would  permit  some  extension  of  the  grant  by 
implication,  or  rather  would  construe  it  to  include  beside  all 
that  is  expressly  given,  whatever  else  is  strictly  necessary  to  any 
beneficial  use  of  the  thing  given,  and  would  stop  there.  It 
would  not  be  satisfied  with   a  merely  literal  fulfilment  of  the 

will  be  sacredly  regarded  and  enforced  liy  The  State,  18  Conn.  53.  In  Massachu- 
tlie  courts  of  jiislice  ;  but  like  every  otiier  setts  there  are  statutes  as  to  banking  eor- 
ageney,  it  is  revocable  at  the  will  of  tlie  ponitions,  others  as  to  manuf:icturing  cor- 
principal."  A  doctrine  not  wholly  unlike  porations,  and  others  as  to  other  eorpora- 
this,  is  implied,  or  indeed  a><se)-te(l,  in  tions,  which  would  certainlv  operate  upon 
Batler  r.  Palmer,  1  Hill's  N.  York  R.  ?,-H.  any  particular  charter,  as  if  a  part  of  it. 
There,  an  act  passed  JMay  12,  1837,  f;avc  In'  Stanley  c.  Stanley,  26  Maine,  191,  it 
the  assignee  of  a  mortgagor  one  year  to  was  held  that  a  statute  making  the  stock- 
redeem  after  a  sale.  An  act  passed  April  holders  liable  for  the  debts  of  the  corpora- 
18,  1838,  repealed  the  former  act,  the  tion,  was  valid  in  respect  to  debts  subse- 
repeal  to  take  effect  after  Nov.  1,  1838.  quiiitly  contracted,  and  was  binding  on 
An  assii.nice  of  a  mortgagor,  on  Nov.  3,  one  who  became  a  member  of  the  corpo- 
but  within  one  year  from  the  sale  to  him,  ration  after  the  passage  of  the  act.  In 
offered  to  reihcm.  But  it  was  held  that  Williams  r.  Planters' Bank,  12  Robinson, 
he  was  harred  by  the  repeal  of  the  first  Louis.  R.  12.5,  and  Payne  r.  Baldwin,  3 
^'^^■,  .  Sm.  &  M.  661,  it  is  held  that  banks  may 
(i)  No  reservations  but  those  expressed  be  required  to  receive  their  own  bank-notes 
in  the  charter  can  be  introduced  by  the  in  payment  of  debts  due  to  them,  although 
legislature,  without  the  consent  of  the  cor-  under  par  in  the  market, 
poration.     Washington    Bridge    Co.    u. 
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contract,  if  this  was  in  fact  no  actual  discharge  of  it  whatever, 
but  a  mere  evasion  of  its  provisions.  But  if  the  literal  construc- 
tion gave  some  beneficial  use  of  the  property  or  franchise,  the 
grantor  would  not  be  held  to  have  bound  himself  by  implication 
from  such  further  action  as  might  prevent  this  use  from  being 
beneficial  to  the  extent  which  might  otherwise  have  been  at- 
tained, and  was  originally  expected,  (j) 

It  is  this  view  which  the  courts  seem  to  have  adopted.  And 
the  difficulties,  or  even  errors,  in  fact,  which  may  attend  the 
application  of  such  a  rule  to  the  circumstances  of  various  cases, 
are  not  sufficient  to  justify  a  denial  of  the  principle  itself,  which 
seems  to  be  rational  and  just.  For  if  the  grantee  wished  to 
secure  to  himself  all  possible,  or  even  probable  and  natural 
advantages,  it  was  his  business  to  ask  for  them.  And  if  he  did 
not,  it  was  his  neglect,  or  else  he  forebore  to  ask  lest  he  should 
be  denied,  preferring  to  rest  upon  construction  ;  and  this  con- 
duct would  certainly  be  entitled  to  no  favor.  And  it  is,  there- 
fore, not  too  much  to  say,  that  a  legislative  grant  shall  not  be 
held  to  intend  exclusive  privileges,  as  appurtenant  to  a  franchise 
expressly  given,  (k) 


[j)  United  States  v.  Arredondo,  6 
Peters,  736  ;  Beaty  i'.  Knowler,  4  id.  152 ; 
Providence  Bank  v.  Billings,  id.  514; 
Jackson  v.  Lamphire,  3  id.  289  ;  Charles 
Eiver  Bridge  v.  Warren  Bridge,  11  id. 
548.  Tanei/,  C.  J. :  "The  continued  ex- 
istence of  a  government  would  be  of  no 
great  value  if,  by  implications  and  pre- 
sumptions, it  wjis  disarmed  of  the  powers 
necessary  to  accomplish  the  ends  of  its 
creation ;  and  the  functions  it  was  designed 
to  perform,  transfeired  to  the  hands  of 
privileged  corporations.  The  rule  of  con- 
struction announced  by  the  court, (referring 
to.Providence  Bank  v,  Billings,)  was  not 
confined  to  the  taxing  power ;  nor  is  it  so 
limited  in  the  opinion  delivered.  On  the 
contrary,  it  was  distinctly  placed  on  the 
ground  that  the  interests  of  the  community 
were  concerned  in  preserving  undiminished 
the  power  then  in  question ;  and  whenever 
any  power  of  the  State  is  said  to  be  sur- 
rendered or  diminished,  whether  it  be  the 
taxing  power  or  any  other  affecting  the 
public  interest,  the  same  principle  applies, 
and  the  rule  of  construction  must  be  the 
same."    The  Richmond  R.  R.  Co.  v.  The 


Louisa  R.  R.  Co.  13  How.  81.  Per 
Grier,  J. :"  It  is  a  settled  rule  of  con- 
struction adopted  by  this  court  that  public 
grants  are  to  be  construed  strictly.  This 
act  contains  the  grant  of  certain  privileges 
by  the  public  to  a  private  corporation, 
and  in  a  matter  where  the  public  interest 
is  concerned ;  and  the  rule  of  construction 
in  all  such  cases  is  now  fully  established 
to  be  this,  —  that  any  ambiguity  in  the 
terms  of  the  contract  must  operate  against 
the  corporation  and  in  favor  of  the  public ; 
and  the  corporation  can  claim  nothing  but 
what  is  clearly  given  by  the  act."       , 

(k)  Charles  River  Bridge  v.  Warren 
Bridge,  11  Peters,  420,  S.  C.  6  Pick. 
376,  7  id.  344.  lu  this,  the  leading  case 
on  this  topic  of  constitutional  law,  the 
legislature  of  Massachusetts,  in  1785, 
granted  a  charter  to  a.  company  for  the 
building  of  a  bridge  over  Charles 'Kiver, 
from  Boston  to  Charlestown,  under  the 
name  of  the  Charles  River  Bridge,  and 
taking  tolls  of  persons  passing  over  it,  for 
the  term  of  forty  years,  extended  by  a 
subsequent  act  to  seventy  years.  In  1 828, 
before  the  expiration  of  the  charter,  an  act 
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SECTION   III. 

OF  AN  EXPRESS  GRANT  OF  EXCLUSIVE  PRIVILEGES. 

We  thus  reach  another  question.     If  these  exclusive  privi- 
leges are  expressly  given,  how  does  this  clause  of  the  constitu- 


was  passed  authorizing  the  erection  of  the 
Warren  Bii(l;;c  a  few  rods  from  the  former, 
which  was  to  become  free  in  six  years. 
The  tolls  of  the  Charles  River  Bridge  were 
thereby  reduced  to  a  very  small  amount. 
It  was  held  that  the  yiaiit  of  franchises  by 
/  the  public,  in  matters  where  the  public 
■  interests  are  conccna'il,  as  exemption  from 
taxation  and  the  riglit  of  the  State  to  open 
;  new  roads  and  constnut  new  Ijridges,  are 
/  to  he  construed  strictly ;  tliat  nothing 
passes  l)y  implication,  and  no  riglits  are 
taken  from  the  public,  or  given  to  the  cor- 
poration, beyond  those  ^\Iiich  the  words 
of  the  charter,  by  their  natural  and  proper 
construction,  convey ;  and  that  as  tiie 
charter,  in  its  terms,  granted  no  exclusive 
■rights  above  and  below  the  bridge,  and 
contained  no  stipulation,  on  the  part  of 
the  State,  not  to  antiiorize  anotlier  briilgu 
above  or  below  it,  no  such  exclusive  right 
of  the  plaintiff  company  could  be  implied. 
Taneij,  C.  J.  :  "It  may,  pcrliaps,  be  said, 
that  in  the  case  of  the  Providence  Bank, 
this  court  were  speaking  of  the  taxing 
power,  which  is  of  vital  importance  to  the 
very  existoice  of  e\'ery  government.  But 
the  object  and  end  ol  all  government  is  to 
promote  the  happiness  and  prosperity  of 
the  community  by  which  it  is  established  ; 
and  it  can  never  be  assumed  that  the 
government  intended  to  diminish  its  power 
of  accomplishing  the  end  for  which  it  was 
created.  And  in  a  country  like  ours,  free, 
.active,  and  enterprising,  continually  ad- 
vancing in  numbers  and  wealth,  now 
•channels  of  communication  are  daily  foimd 
necessary  both  for  travel  and  trade,  and 
are  essential  to  the  comfort,  convenience, 
and  prosperity  of  the  people.  A  State 
'Ought  never  to  be  presumed  to  surrender 
this  poivcr,  because,  like  the  taxing  power, 
the  whole  community  have  an  interest  in 
preserving  it  undiminished.  And  when  a 
■corporation  alleges  that  a  State  has  sur- 
rendered, for  seventy  years,  its  power  of 
improvement  and  public  accommod.ation, 
in  a  great  and  important  line  of  travel, 
.along  which  a  vast  number  of  its  citizens 
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must  daily  pass,  the  community  have  a 
right  to  insist,  in  the  language  of  this  court, 
above    quoted,    '  that    its    abandonment 
ought  not  to  be  presumed  in  a  case  in 
which  tlie  deliberate  purpose  of  the  State 
to  abandon  it  does  not  appear.'     Tlie  con- 
tinued  existence  of  a  government  would 
be  of  no  great  v;ilne,  if,  hy  implications 
and  presumptions,  it  was  disarmed  of  the 
powers  necessary  to  accomplish  the  ends 
uf  its  creation,  and  tlie  functions  it  was 
designed   to   perform   transferred   to   the 
hands   of  privileged   corporations."     pp. 
547,  .548.    Stori/,,T.,  in  a  dissenting  opinion 
of  great  length,  maintained  that  the  grant  , 
to  the  Charles  Ri\cr  Bridge  should  receive 
a  liberal  instead  of  a  strict  construction,  j 
and  that  there  was  necessarily  implied  in 
the  charter  of  that  company  a  stipulation  { 
that  the  legislature  would  charter  no  other  { 
bridge  between  Charlestown  and  Boston  \ 
so  near  as  to  injure  the  former's  franchise 
or   diminish   its   toll,   in   a  positive  and 
essential   degree.     "  To  sum   up,  then," 
said  he,  "  the  whole  argument  on  this  head, 
I  maintain,  that  u|)on  thef  principles  of 
common  reason  and  legal  interpretation, 
the  present  grant  carries  with  it  a  neces- 
sary implication  that  the  legislature  should 
do  no  act  to  destroy  or  essentially  to  im- 
pair the  franchise  ;    that  (as  one  of  the 
learned  judges  of  the  State  court  expressed 
it),  there  is  an  implied  agreement  of  the 
State  to  grant  the  undisturbed  use  of  the 
bridge  and  its  tolls,  so  far  as  respects  any 
acts  of  its  own,  or  of  any  persons  acting  j 
under  its  authority.     In  other  words,  the  : 
State,  imi)liedly,  contracts  not  to  resume  ' 
its  ^rant,  or  to  do  any  act  to  the  prejudice 
or  destruction  of  its  grant.     I  maintain 
that   there  is  no   authority  or   principle  ; 
established  in  relation  to  the  construction 
of  crown   grants,    or   legislative   grants, 
which  does  not  concede  and  justify  this 
doctrine.     Where  the  thing  is  given,  the , 
incidents  without  which  it  cannot  be  en- 
joyed are  also   given,  «(  ri'S  magis  ralmt 
qnam  pereat.     I  maintain  that  a  different' 
doctrine  is  utterly  repugnant  to  all  the 
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tion  operate  on  them  ?  If  it  makes  them  irrevocable,  and 
for  ever  forbids  any  repeal  or  withdrawal  of  them,  or  any  inter- 
ference with  or  modification  of  them,  does  it  not  deprive  the 
legislature  of  giving  them,  on  the  ground  that  they  are  the  agents 
of  the  puyic  only  for  the  present,  and  not  for  the  future  ;  and 
have  no  authority,  expressly  given,  or  implied  from  their  func- 
tion and  duty  as  a  legislature,  to  deprive  the  public  of  a  future 
exercise  of  the  power  which  the  legislature  now  abandons? 
Thus,  to  put  the  question  in  the  simplest  form  :  If  a  State  sells 
a  square  mile  of  land,  expressly  covenanting  by  its  authorized 
deed,  and  expressly  enacting  by  a  confirmatory  statute,  that  the 
land  shall  for  ever  be  exempt  from  taxation,  is  this  covenant 
binding  upon  the  State,  that  is,  upon  future  legislatures  ?  (/) 
An  answer  to  this  question  would  require  some  consideration 


principles  of  tlie  common  law,  applicable 
to  all  franchises  of  a  like  nature  ;  and  that 
we  must  overtui'n  some  of  the  best  securi- 
ties of  tlie  rights  of  property,  before  it  can 
be  established.  I  maintain  that  the  com- 
mon law  is  the  birthright  of  every  citizen 
of  Massachusetts,  and  that  he  holds  the 
title-deeds  of  his  property,  corporeal  and 
incorporeal,  under  it.  I  maintain  that 
under  the  principles  of  the  common  law, 
there  exists  no  more  right  in  the  legisla- 
ture of  Massachusetts  to  erect  the  Warren 
Bridge,  to  the  ruin  of  the  franchise  of  the 
Charles  River  Bridge,  than  exists  to  trans- 
fer the  latter  to  the  former,  or  to  authorize 
the  former  to  demolish  the  latter.  If  the 
legislature  does  not  mean  in  its  grant  to 
give  any  exclusive  rights,  let  it  say  so  ex- 
pressly,' directly,  and  in  terms  admitting 
of  no  misconstruction.  The  grantees  will 
then  take  at  their  peril,  and  must  abide 
the  results  of  their  overweening  confidence, 
indiscretion,  and  zeal."  pp.  647,  648. 
In  the  State  court,  7  Pick.  344,  the  judges 
were  equally  divided  on  the  question 
whether  the  Charles  River  Bridge  had  any 
exclusive  rights  beyond  its  own  limits. 
Morton,  J.,  (pp.  461,  464,)  and  Wilde,  J., 
(pp.  468,  469,)  holding  against  such  a 
right;  and  Putnam,  J.,  (p.  477,)  and 
Parker,  C.  J.,  (p.  506,)  in  favor  of  such 
exclusive  right  beyond  its  limits.  The 
doctrine  of  the  case  of  Chai-les  River 
Bridge  V.  Warren  Bridge  has  been  re- 
peatedly confirmed.  The  West  River 
Bridge  V.  Dix,  6  How.  532,  S.  C.  16  Vt. 


446  ;  The  Mohawk  Bridge  v.  The  Utica 
&  Schenectady  R.  R.  Co.  6  Paige,  554; 
The  Oswego  Palls  Bridge  c.  Fish,  1 
Barb.  Ch.  547 ;  Thompson  v.  The  New 
York  &  Harlem  R.  R.  Co.  3  Sandf.  Ch. 
625 ;  Tuckahoe  Canal  Co.  v.  Tuckahoe 
R.  ];.  Co.  11  Leigh,  42  ;  Washington  & 
Baltimore  Turnpike  Co.  v.  Baltimore  & 
Ohio  R.  R.  Co.  10  G.  &  J.  392  ;  Harrison 
V.  Young,  9  Geo.  359  ;  MtLcod  v.  Bur- 
roughs, id.  213 ;  Shorter  ti.  Smith,  id.  517  ; 
White  River  Tm-npike  Co.  v.  Vt.  Central 
R.  R.  Co.  21  Vt.  590;  Enfield  Toll 
Bridge  Co.  v.  Hartford  &  N.  H.  R.  R.  Co. 
17  Conn.  40, 454  ;  Miners  Bank  ;■.  United 
States,  1  Greene,  (Iowa,)'  553;  Greenl. 
Cruise,  tit.  XXVII.  §  29.  Of  the  Charies 
River  Bridge  case,  it  is  said  by  Barculo, 
J.,  that,  "  to  say  the  least  of  it,  it  stands 
upon  the  extreme  verge  of  the  law,  and, 
perhaps,  reaches  a  little  bcvond  justice  and 
good  faith."  Benson  v.  Tlie  Mayor,  &c. 
of  New  York,  10  Barb.  243.  Where 
the  right  to  build  a  bridge  is  given,  it  is 
exclusive  witliin  its  own  lunits.  Piseataqua 
Bridge  V.  New  Hampshire  Bridge,  7  N.  H. 
35. 

(I)  See  next  note.  In  Richmond  R.  R. 
Co.  V.  The  Louisa  R.  R.  Co.  13  How. 
71,  Curtis,  J.,  maintained  that  the  State 
may  grant  an  exclusive  right  to  a  railroad 
within  certain  limits,  and  pledge  itself  not 
to  allow  another  to  be  constructed  within 
these  limits.  See  Piseataqua  Bridge  v.. 
N.  H.  Bridge,  7  N.  H.  35,  per  Parker-,. 
C.J. 
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of  the  nature  and  extent  of  the  rights  of  supreme  sovereignty, 
and  especially  of  eminent  domain ;  and  of  the  authority  of  the 
legislature  in  relation  to  them.  Undoubtedly  the  feudal  system 
forms  no  part  of,  and  no  foundation  for,  our  system  of  legisla- 
tion, in  one  sense  ;  but  in  another,  it  is  true  that  some  of  its 
important  principles  remain  as  valid  with  us  at  this  moment 
as  ever  anywhere.  One  of  these  is,  that  all  property  is  held 
from  the  sovereign.  We  hold  that  the  theory  of  our  law  goes 
even  further  on  this  point  than  the  feudal  system,  because  it 
extends  this  principle  to  personal  as  well  as  real  property.  And 
upon  this  principle  rests  the  law  of  eminent  domain  ;  for  domin- 
ium, from  which  this  phrase  comes,  bears,  as  its  legal  sense, 
property,  and  not  power.  We  think  that  every  thing,  whatever, 
that  a  citizen  of  this  country  owns,  he  holds  in  the  same  way 
as  if  he  could  trace  his  title  back  to  an  original  grant  from  the 
sovereign ;  and  this  grant  contained  an  expressed  reservation 
of  a  right  by  the  public  or  the  State,  which  is  the  sovereign,  to 
resume  the  property  or  any  part  of  it,  whenever  it  shall  be 
wanted  for  the  use  of  the  sovereign ;  payment  or  compensation 
being  made,  or  adequately  provided  for  by  law,  for  all  that  is 
thus  resumed.  And  this  is  what  we  understand  to  be,  in  this 
country,  the  law,  or  the  right,  of  eminent  domain,  (vi) 

(m)  Beckman  v.  Saratoga  &  Schenec-  agent,  and  the  grantee ;  and  both  the  par- 
tady  E.  R.  Co.  3  Paige,  72,  73  ;  The  ties  thereto  are  bound  in  good  faitli  to 
"West  Eiver  Bridge  Co.  v.  Dix,  6  How.  fulfil  it.  But  into  all  contracts,  whether 
532,  533.  Daniel,  J.  :  "  Under  every  made  between  States  and  individuals,  or 
established  government,  the  tenure  of  between  individuals  only,  thei-o  enter  con- 
property  is  derived,  mediately  or  imme-  ditions  which  arise  not  out  of  the  literal 
diately,  from  the  sovereign  power  of  the  termti  of  the  contract  itself;  they  are 
political  body,  organized  in  such  mode  or  superinduced  by  the  preexisting  and  higher 
exerted  in  such  a  way  as  the  community  authority  of  the  laws  of  nature,  of  nations, 
'  or  State  may  have  thought  proper  to  or-  or  of  the  community  to  which  the  parties 
dain.  It  can  rest  on  no  other  foundation,  belong  ;  they  are  always  presumed,  and 
can  have  no  other  guarantee.  It  is  owing  must  be  presumed,  to  be  known  and  rec- 
to these  characteristics  only,  in  the  original  ognized  by  all,  are  binding  upon  all,  and 
nature  of  the  tenure,  that  appeals  can  be  need  never,  therefore,  be  carried  into  ex- 
made  to  the  laws,  either  for  the  protection  press  stipulation,  forthis  could  add  nothing 
or  assertion  of  the  rights  of  property,  to  their  force.  Every  contract  is  made  in 
Upon  any  other  hypothesis,  the  law  of  subordination  to  them,  and  must  yield  to 
property  would  be  simply  the  law  of  force,  their  control,  as  conditions  inherent  and 
Now  it  is  undeniable,  that  the  investment  paramount,  whenever  a  necessity  for  their 
of  property  in  the  citizen  by  the  govern-  execution  shall  occur.  Such  a  condition 
ment,  whether  made  for  a  pecuniary  con-  is  the  right  of  eminent  domain.  This 
sideration,  or  founded  on  conditions  of  right  does  not  operate  to  impau-  the  con- 
civil  or  political  duty,  is  a  conti-act  between  tract  effected  by  it,  but  recognizes  its  obli- 
the  State,  or  the  government  acting  as  its  gation  in  the  fullest  extent,  claiming  only 
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This  is  then  a  right  reserved  and  possessed  by  the  public, 
and  a  right  which  extends  over  all  property.  And  one  question 
is,  whether  the  people  themselves  can  give  away  this  right,  or 
grant  property  without  this  reservation.  To  this  it  might  be 
answered  that  the  people,  by  their  constitutions,  bind  themselves 
to  act  only  constitutionally,  and  that  no  way  is  provided  for 
such  transfer  or  relinquishment.  But,  without  now  denying 
that  the  public  might,  by  some  sufficient  act,  divest  themselves 
of  the  right  of  eminent  domain,  we  proceed  to  the  next  question, 
which  is,  what  is  the  power  and  authority  delegated  to  the 
legislature  over  or  in  regard  to  this  right  of  eminent  domain? 

We  have  no  doubt  whatever,  that  the  true  answer  to  this 
question  is,  that  the  legislature  derives,  in  part  from  the  lan- 
guage common  to  all  our  constitutions,  in  part  from  implica- 
tions from  their  expressions,  and  in  part  from  the  very  nature 


the  fulfilment  of  an  essential  and  insepa- 
rable condition.  Thus,  in  claiming  the 
resumption  or  qualification  of  an  investi- 
ture, it  insists  merely  on  the  true  nature 
and  character  of  the  right  invested.  The 
impairing  of  contracts  inhibited  by  the 
constitution,  can  scarcely,  by  the  greatest 
violence  of  construction,  he  made  appli- 
cable to  the  enforcing  of  the  terms  or 
necessary  import  of  a  contract ;  the  lan- 
guage and  meaning  of  the  inhibition  were 
designed  to  embrace  proceedings  attempt- 
ing the  interpolation  of  some  new  term  or 
condition  foreign  to  the  original  agree- 
ment, and  therefore  inconsistent  with  and 
violative  thereof.  It,  then,  being  clear 
that  the  power  in  question  not  being 
within  the  purview  of  tlie  restriction  im- 
posed by  the  tenth  section  of  the  first- 
article  of  the  constitution,  it  remains  with 
the  States  to  the  full  extent  in  which  it 
inheres  in  every  sovereign  government,  to 
be  exercised  by  them  in  that  degree  that 
shall  by  them  be  deemed  commensurate 
with  public  necessity.  So  long  as  they 
shall  steer  clear  of  the  single  predicament 
denounced  by  the  constitution,  shall  avoid 
interference  with  the  obligation  of  con- 
tracts, the  wisdom,  the  modes,  the  policy, 
the  hardship  of  any  exertion  of  this  power 
are  subjects  not  within  the  proper  cogni- 
zance of  this  court.  This  is,  in  truth, 
purely  a  question  of  power ;  and,  conced- 
ing the  power  to  reside  in  the  State  gov- 
ernment, this  concession  would  seem  to 
close  the  door  upon  all  further  controversy 
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in  connection  with  it.  Tlie  instances  of 
the  exertion  of  this  power,  in  some  mode 
or  other,  from  the  very  foundation  of  civil 
government,  have  been  so  numerous  and 
familiar,  that  it  seems  somewhat  strange, 
at  this  day,  to  raise  a  doubt  or  question 
concerning  it.  In  fact,  the  whole  policy 
of  the  country  relative  to  roads,  mills, 
bridges,  and  canals,  rests  upon  this  single 
power,  under  which  lands  have  been 
always  condemned ;  without  the  exertion 
of  this  power,  not  one  of  the  improvements 
just  mentioned  could  be  constructed.  In 
our  country,  it  is  believed  that  the  power 
was  never,  or,  at  any  rate,  rarely,  ques- 
tioned, until  the  opinion  seems  to  have 
obtained,  that  the  right  of  property  in  a 
chartered  corporation  was  more  sacred 
and  intangible  than  tlie  same  right  could 
possibly  be  in  the  person  of  the  citizen ; 
an  opinion  which  must  be  without  any 
grounds  to  rest  upon,  until  it  can  be  de- 
monstrated either  that  the  ideal  creature 
is  more  than  a  person,  or  the  corporeal 
being  is  less.  For,  as  a  question  of  the 
power  to  appropriate  to  public  uses  the 
property  of  private  persons,  resting  upon 
the  ordinary  foundations  of  private  right, 
there  would  seem  to  be  room  neither  for 
doubt  nor  difficulty."  That  the  right  of 
eminent  domain  is  sometimes  founded  on 
sovereignty,  public  necessity,  or  implied 
compact,  see  Enfield  Toll  Bridge  Co.  v.. 
Hartford  &  N.  H.  R.  R.  Co.  17  Conn.  61  y 
West  River  Bridge  Co.  v.  Dix,  6  How.. 
539.     Per  Woodburi;,  J. 
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of  their  functions,  fall  authority  to  exercise  an  unlimited  power 
as  to  the  management,  employment,  and  use  of  the  eminent 
domain  of  the  State,  and  to  make  all  the  provisions  consequent 
upon,  or  necessary  to  the  exercise  of  this  right  or  power,  but 
no  authority  whatever  to  give  this  away,  or  take  it  out  of  the 
people  directly  or  indirectly.  Assuming  this  to  be  a  true  prin- 
ciple, let  us  see  how  it  applies.  Let  it  be  certain  that  the  leg- 
islature can  give  to  any  parties  the  right  to  build  a  bridge  over 
any  stream,  and  between  any  termini ;  and  as  certain,  that 
when  the  bridge  is  buijt  they  may  destroy  it  for  public  pur- 
poses, on  paying  or  providing  for  compensation,  (n)     But  can 


(n)  West  River  Bridge  Co.  i'.  Dix,  6 
How.  507.  In  1795  tlie  legislature  of 
Vermont  granted  a  charter  to  the  plain- 
tiffs for  the  term  of  one  hundred  years, 
whieh  invested  them  with  the  exclusive 
privilege  of  erecting  a  bridge  over  West 
Eiver,  within  four  miles  of  its  mouth,  and 
with  the  right  of  taking  tolls  for  passing 
the  same.  Under  the  authority  of  a  sub- 
sequent act  of  the  legislature,  a  public 
road  was  extended  and  established  be- 
tween certain  termini,  passing  over  the 
plaintiff 's  bridge,  converting  it  into  a  pub- 
lic highwaj^,  for  which  compensation  was 
awarded.  The  new  highway  was  laid 
out  for  two  miles  on  one  side,  and  one 
mile  on  the  other,  over  a  public  highway, 
existing  where  the  bridge  was  built,  and 
of  which  it  formed  a  part.  It  was  held 
that  the  act  appropriating  the  franchise  of 
the  bridge  for  the  new  public  highway, 
compensation  being  made,  was  constitu- 
tional. Daniel,  J.,  delivering  the  opin- 
ion of  the  court,  said :  "  A  distinction 
has  been  attempted,  in  argument,  between 
the  power  of  a  government  to  appropriate 
for  public  uses  property  which  is  corpo- 
real, or  may  be  s.aid  to  be  in  being,  and 
the  like  power  in  the  government  to  re- 
sume or  extinguish  a  franchise.  The 
distinction  thus  attempted  we  regard  as  a 
refinement  which  lias  no  foundation  in 
reason,  and  one  that,  in  truth,  avoids  the 
true  legal  or  constitutional  question  in 
these  causes,  namely,  that  of  the  right  in 
private  persons  in  the  use  or  enjoyment 
of  their  private  property,  to  control  and 
actually  to  prohibit  the  power  and  duty 
of  the  government  to  advance  and  pro- 
tect the  general  good.  We  are  aware 
of  nothing  peculiar  to  a  franchise  which 
can  class  it  higher,  or  render  it  more  sa- 
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cred,  than  other  property.     A  franchise  is 
property,  and  nothing  more ;  it  is  incor- 
poreal property,  and  is  so  defined  by  Jus- 
tice Blackstone,  when  treating,  in  his  sec- 
ond  volume,    chap.   3,   page  20,   of  the 
Bights  of  Things.     It  is  its  character  of 
property  only  which  imjjarts  to  it  value, 
and    alone   authorizes    in    individuals   a 
right  of  action  for  invasions  or  disturb- 
ances of  its  enjoyment.     Vide  Bl.  Comra. 
vol.  3,  chap.  16,  p.  236,  as  to  injuries  to 
this  description  of  private  property,  and 
the  remedies  given  for  redressing  them. 
A  franchise,  therefore,  to  ei-cct  a  bridge,  , 
to  construct  a  road,  to  keep  a  feny,  and 
to  collect  tolls  upon  them,  granted  by  the  ( 
authority  of  the  State,  we  regard  as  occu- 
pying the  same  position,  with  respect  to/ 
ttie   paramount   power  and  duty   of  the,' 
State  to  promote  and  protect  the  public^ 
good,  as  does  tlie  right  of  the  citizen  to '. 
the  possession  and  enjoyment  of  his  land  j 
under   his   patent   or   contract  with    the 
State  ;  and  it  can  no  more  interpose  any 
obstruction  in  the  way  of  their  just  ex- 
ertion.    Such  exertion,  we  hold  to  be  not 
within  the  inhibition  of  the  constitution, 
and    no    violation    of  a    contract.     The 
power  of  a  State,  in  the  exercise  of  emi- 
nent domain,  to  extinguish  immediately  a 
franchise  it  had  granted,  appears  never  to 
have  been  directly  brought  here  for  adju- 
dication, and  consequently  has  not  been 
heretofore  formally  propounded  from  this 
court.     But  in  England,  this  power  to  the 
fullest  extent,  was  recognized  in  the  case 
of  the   Governor   and   Company  .of  the 
Cast-Plate  Manufacturers  c.  Meredith,  4 
Term  Reports,   794  ;  and  Lord  Kenyan, 
especially,   in   that   case,  founded   solely 
upon  this  power  the  entire  policy  and  au- 
thority of  all  the  road  and  canal  laws  of 
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they  not  only  authorize  a  party  to  make  a  bridge,  but  give  to 
the  same  party,  in  express  terms,  the  exclusive  right  to  build 
a  bridge  within  distant  termini,  on  the  one  side  and  the  other  ? 
This  seems  to  be  well  settled;  nor  does  it  interfere  with  the 
eminent  domain  of  the  State,  for  this  exclusive  right  would  be 
a  franchise,  and  this  is  a  property,  and  it  can  therefore  be  taken 
for  public  purposes,  that  is,  another  bridge  may  be  authorized 
within  these  same  limits,  on  making  compensation,  (o) 

But  let  us  suppose  the  grant  not  to  be  in  terms  of  any  exclu- 
sive right;  but  simply  a  right  to  build'a  bridge  from  one  spot 
to  another ;  and  that  this  grant  contains  a  clause,  promising  on 
the  part  of  the  State,  that  no  party  shall  ever  be  authorized  to 
build  another  bridge  within  five  miles,  in  either  direction,  from 
either  terminus.  Would  this  promise  be  binding  on  future 
legislatures  ?  (p)  We  confess  that  we  think  the  question  is  one 
of  some  difficulty.  If  no  future  legislature  can  authorize  an- 
other bridge  within  the  five  miles  on^jaayment  of  compensationj 
it  must  be  because  this  legislature  has  granted  away  from  the 
public,  for  all  time,  this  right  of  eminent  domain.     We  are 


the  kingdom."  pp.  533,  534.  Woodbury, 
J.,  in  a  concurring  opinion,  limited  the 
power  of  eminent  domain  over  the  fran- 
chise of  a  corporation  to  cases  where  "  the 
further  exercise  of  the  franchise,  as  a  cor- 
poration, is  inconsistent  or  incompatible 
with  the  highway  to  be  laid  out,"  and 
where  also  "  a  clear  intent  is  manifested 
in  the  laws  that  one  corporation  and  its 
uses  shall  yield  to  another,  or  another 
public  use,  under  the  supposed  superiority 
of  the  latter,  and  the  necessity  of  the 
case."  pp.  543,  544,  546.  The  doctrine 
of  the  West  River  Bridge  Co.  v.  Dix, 
that  the  franchise  of  a  corporation  may  be 
taken  by  the  State  for  public  uses,  or  that 
the  power  to  take  it  for  public  uses  may 
be  delegated  by  the  State  to  another  cor- 
poration, on  providing  compensation,  is 
confirmed  by  numerous  authorities.  S. 
C.  16  Verm.  446;  The  Richmond,  &c. 
R.  R.  Co.  V.  The  Louisa  R.  R.  Co.  13 
How.  71 ;  Boston  Water  Power  Co.  v. 
Boston  and  Worcester  R.  R.  Co.  23  Pick. 
360;  Armington  v.  Bamet,  15  Vt.  745; 
White  River  Turnpike  .Co.  v.  Verm. 
Central  R.  R.  Co.  21  id.  590;  Enfield 
ToU  Bridge  Co.  v.  Hartford  &  N.  H.  R. 


R.  Co.  17  Conn.  41,  454  ;  Barber  v.  An- 
dover,  8  N.  H.  398 ;  Pcirce  v.  Somers- 
worth,  10  id.  369 ;  Backus  v.  Lebanon, 
11  id.  19  ;  Northern  Railroad  v.  Concord 
and  Claremont  Railroad,  7  Post.  183 ; 
Rogers  v.  Bradshaw,  20  Johns.  735 ; 
Beekman  v.  Saratoga  &  Schenectady  R. 
R.  Co.  3  Paige,  45 ;  Lexington  and  Ohio 
R.  R.  Co.  V.  Applegate,  8  Dana,  289 ; 
Shorter  v.  Smith,  9  Geo.  517.  And  the 
legislature  in  delegating  this  power  to  a 
railroad  company,  need  not  designate  the 
specific  land  to  be  taken.  Boston  Water 
Power  Co.  v.  Boston  and  Worcester  R. 
R.  Co.  23  Pick.  360. 

(o)  West  River  Bridge  Co.  v.  Dix,  6 
How.  507 ;  Shorter  v.  Smitli,  9  Geo. 
529.  The  exclusive  right  is  a  part  of  the 
franchise,  which  may  itself  be  taken. 
Piscataqua  Bridge  v.  N.  H.  Bridge,  7  N. 
H.  35. 

{p)  In  the  Richmond,  &c.  R.  R.  Co.  v. 
The  Louisa  R.  R.  Co.  13  How.  71,  90, 
Curtis,  J.,  contended  for  the  power  of  the 
legislature  to  make  such  a  contract,  but 
the  court  declined  to  pass  upon  the  ques- 
tion. See  Piscataqua  Bridge  v.  N.  H. 
Bridge,  7  N.  H.  35,  69. 
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clear  they  cannot  do  this.  And  if  it  be  the  certain  effect  of 
this  promise  that  no  such  other  bridge  can  hereafter  be  author- 
ized oji^  any  terrns,  then  we  say  the  promise  is  void,  because 
the  legislature,  as  an  agent,  had  made  a  contract  which  they 
had  no  authority  whatever  to  make.  But  why  may  not  a 
future  legislature  authorize  another  bridge,  with  compensation, 
in  this  case,  as  well  as  if  an  exclusive  right  had  been  given  ? 
The  answer  may  be,  that  here  no  property  whatever  is  given, 
and  no  franchise  whatever ;  and  nothing  but  a  bare  promise 
made.  The  bridge  ifseif  may  be  taken,  for  it  is  property,  or 
the  right  to  build  the  bridge  inay  be  taken,  for  this  is  a  fran- 
chise, and  a  franchise  is  property,  but  no  property  passes  by  a 
mere  promise  that  no  other  bridge  shall  be  built ;  and  if  no 
property  passes,  there  is  nothing  which  can  be  taken  in  making 
compensation,  and  then  there  is  no  way  of  exercising  this  right 
of  eminent  domain,  or,  which  is  the  same  thing,  this  right  of 
emixient  domain  has  been  transferred  or  destroyed,  which,  as 
we  have  seen,  cannot  legally  be  done.  Such  might  be  the 
■argument,  and  although  technical,  we  do  not  deny  its  force; 
nor  shall  we  be  able  to  answer  this  question  with  certainty, 
until  it  is  settled  by  further  adjudication.  But  at  present  we 
regard  it  as  a  question  between  a  technical  view  of  the  subject 
and  a  substantial  view  of  it,  and  we  are  inclined  to  believe  that 
the  courts  will  construe  such  a  grant  with  such  a  promise,  as  in 
fact  a  grant  of  an  exclusive  right,  and  will  apply  to  it  the  same 
rule  of  law.  (q) 


(q)  The  Enfield  Toll  Briiluc  Co.  !'.  it  was  iilso  provided  in  the  charter  that 
The  Hartford  &  N.  H.  It.  11.  C'n.  17  nothing  therein  contained  should  be  con- 
Conn.  40,454.  In  the  plaintifif's  cliartcr,  strued  to  prejudice  or  .impair  the  rights 
granted  in  1798,  for  the  building  of  a  then  vested  in  the  plaintitfs.  The  railroad 
bridge  over  Connecticut  River,  between  was  laid  out  in  the  most  direct  and  fcasi- 
Enlicld  and  Suffield,  it  was  provided  that  ble  route,  and  the  company  proceeded  to 
no  person  or  persons  should  have  liberty  construct  a  bridge,  for  railroad  purposes 
to  build  another  bridge  over  that  river,  only,  within  the  exclusive  limits  of  the 
between  the  nortli  line  of  Enfield  and  the  Enfield  Toll  Bridge.  It  was  held  that  a 
south  line  of  Windsor,  during  the  con-  railroad,  though  belonging  to  a  "  private 
tinuance  of  the  charter.  The  Icgi.^lntiirc,  corporation,"  is  a  "  public  use ;  "  and  the 
in  1835,  granted  a  charter  to  the  defend-  franchise  of  a  toll-bridge  "private  prop- 
ants  to  construct  a  railroad  from  Hartford  erty,"  within  the  meaning  of  the  constitu- 
te the  north  line  of  tlie  State  and  thence  tion ;  that  the  franchise  of  a  toll-bridge 
to  Springfield,  Mass.,  and  to  build  a  may  be  taken  for  the  purposes  of  a  rail- 
bridge  across  the  Connecticut  for  the  pur-  road,  bX-gtanting  compensation  ;  that  the 
poses  of  a  railroad  track  exclusively ;  and  covenant  in  tliis  case  wa's  a  part  of  the 
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It  must  be  remembered  that  the  right  of  eminent  domain 
authorizes  the  taking  of  private  property  by  the  sovereign, 
first,  for  public  purposes ;  and  second,  on  making  or  providing 
for  compensation.  But  one  of  these  conditions  is  as  essential 
as  the  other;  audit  is  only  when  both  are  regarded,  that  pri- 
•vate  property  can  lawfully  be  taken.  It  follows,  therefore,  that 
if  there  be  no  public  necessity,  there  is  no  public  right ;  and 
that  land  taken  by  the  sovereign,  without  such  necessity,  al- 
though for  compensation,  is  unlawfully  taken,  (r) 

Let  us  now  recur  to  the  question  we  first  asked,  whether  a 
grant  with  a  covenant  that  the  property  or  franchise  granted 
should  be  forever  free  from  taxation,  can  be  supported.  Again, 
we  admit  that  no  certain  answer  can  now  be  given  to  this 
question.  But,  as  before,  we  say  that  if  this  covenant  prevents 
all  future  taxation,  in  fact  it  must  be  void  ;  because  every  leg- 
islature has  the  right  to  determine  what  property  shall  be  taxed, 
without  regard  to  what  may  have  been  done  by  a  preceding 
legislature,  and  without  the  power  of  binding  a  subsequent 


contract  creating  the  corporation,  and  is 
a  part  of  the  franchise  itself,  and  subject 
to  the  same  laws ;  that  the  reservation  in 
the  defendant's  charter,  that  nothing 
therein  should  be  construed  to  impair  the 
plaintiff's  rights,  did  not  protect  them 
from  the  exercise  of  the  power  of  eminent 
domain,  but  only  secured  them  equal 
rights ;  the  riglit^  to  demand  compensa- 
tioUj^  if  ,t!ifiIrUanchis6^IiouIin)c'  impaired 
b;^~the  coasfcruction  oT'flie  road.  The 
case  oftGe.  Boston  &  Lowell  Railroad  Co. 
V.  The  Salem  &  Lowell,  the  Boston  & 
Maine,  and  the  Lowell  &  Lawrence  Eail- 
road  Companies,  2  Gray's  Reports,  1, 
turned  upon  a  question  quite  similar  to 
that  con.sidered  in  the  text.  In  1 830  the 
plaintiffs  were  incorporated,  to  make  a 
railroad  from  Boston  to  Lowell.  The 
twelfth  section  of  their  charter  enacted, 
"  That  no  other  railroad  shall,  within 
thirty  years,  be  authorized  to  be  made 
from  Boston,  Cambridge,  or  Charles- 
town,  to  Lowell,  or  to  any  place  within 
five  miles  from  the  northern  termination 
of  the  Boston  and  Lowell  Railroad." 
Afterwards  the  three  defendant  companies 
were  successively  incorporated ;  and  by 
their  junction  and  intersection,  there  was 
a  direct  railroad  route  from  Lowell  to 
Boston.    And  this  action  was  a  suit  in 
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equity,  praying  for  an  injunction  against 
the  defendants.  The  court  did  not  de- 
cide that  the  acts  incorporating  the  three 
defendant  railroad  companies  were  un- 
constitutional, for  this  obvious  reason, 
that  substantial  use  might  be  made  of  all 
these  railroads  without  interfering  with 
the  plaintiff's;  and  no  use  of  them,  in 
terms,  infringed  upon  the  charter  of  the 
plaintiffs.  But  the  court  held  that  the 
charter  of  the  Lowell  Railroad  was,  in  all 
its  provisions  constitutional,  and  legal, 
and  that  the  three  def«idant  railroads,  by 
their  conjunction,  inftrfered  with  the 
rights  secured  by  the  charter  of  the  Low- 
ell Railroad,  and  on  that  ground  granted 
the  injunctfon  prayed  for. 

(r)  That  if  the  public  interest  does  not 
require  it,  private  property  cannot  be  ta- 
ken for  public  uses,  although  compensa-- 
tion  be  provided,  see  Beekman  v.  The 
Saratoga  &  Schenectady  R.  R.  Co.  3 
Paige,  45 ;  West  River  Bridge  Co.  v. 
Dix,  6  How.  543,  544,  546.  Per  Wood- 
bury, J.  :  "  The  ]?ranchise  of  an  existing 
highway  cannot  be  taken  for  a  new  high- 
way of  the  same  character,  laid  out  upon 
the  old  one  ;  for  that  would  be  essentially 
transferring  A's  property  to  B."  Boston 
Water  Power  Co.  v.  Boston  &  Worcester 
Railroad  Corporation,  23  Pick.  393. 
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legislature.  But  this  covenant  or  promise  may  be  supported, 
and  no  such  consequence  follow  ;  for  the  property  thus  exempted 
may  be  taxed,  and  compensation  made.  It  might  be  said  that 
it  involves  an  absurdity  to  suppose  a  legislature  laying  a  tax  of 
an  hundred  dollars,  and  voting  the  same  sum  to  "be  paid  to  the 
taxed  party  ;  and  it  must  be  precisely  that  sum,  or  it  would  not' 
be  compensation.  And  the  effect  would  be  only  to  put  the 
State  to  the  trouble  and  expense,  first  of  collecting  the  tax  and 
then  of  paying  the  money.  But,  while  it  may  be  true  that  if 
money  be  paid  in  compensation,  it  must  be  the  same  sum  that 
is  taken,  it  is  not  true  that  the  compensation  must  necessarily 
be  made  in  money.  It  is  at  least  supposable,  that  there  may 
be  other  modes  of  compensation  equally  just,  satisfactory,  and 
expedient.  And  then  the  whole  case  might  be  brought,  by 
construction,  within  the  principle  of  something  given,  which 
may  be  resumed  upon  compensation.  The  argument,  that  if 
the  legislature  are  permitted  to  have  this  power,  they  might 
carry  it  to  an  excess  which  would  seriously  impair  the  re- 
sources of  the  public,  applies  as  well  to  many  of  their  impor- 
tant and  unquestionable  powers,  of  which  the  abuse  is  easy 
and  might  be  very  injurious.  Moreover,  if  the  exercise  of  this 
power,  and  in  this  way,  was  carried  to  an  extreme,  the  grant 
or  contract  might  perhaps  be  annulled,  as  constructive  fraud,  (s) 
For  in  such  a  case,  it  might  be  inferred,  not  only  that  the 
agent  of  the  public  is  opposed  to  the  will  and  injured  the  in- 
terests of  his  principal,  but  that  this  misconduct  must  have 
been  obvious  to  the  party  benefiting  by  it;  and  the  general 
principles  of  agency  and  of  contracts  would  avoid  such  a  trans- 
action, (t) 

(s)  Piscataqiia  Bridge  v.  N.  H.  Bridge,  change  was  subsequently  effected,  consti- 

7  N.  H.  03,  64.  tuted  a  contract  —  and  a  law,  repealing 

{t)  In  the  State  of  New  Jersey  ti.  Wil-  the  section  exempting  the  lands  purchased 
son,  7  Crandi,  1(U,  it  was  held  that  an  from  taxation,  was  held  unconstitutional 
act  of  the  legishitiii-c  of  New  J(n'scy,  giv-  — although  the  Indians  had,  after  tlie  ex- 
ing  effect  to  an  agreement  between  the  change,  obtained  a  legislative  act  author- 
tribe  of  the  Delaware  Indians  and  the  izing  a  sale  of  the  lands,  and  when  taxed 
commissioners  of  New  Jersey,  for  an  ex-  tliey  were  owned  by  their  vendees,  ifar- 
change  of  lands,  and  declaring  that  the  shall,  C.  J.  ;  "Every  requisite  to  the  form- 
lands  to  be  purchased  for  tlic  Indians  ation  of  a  contract  is  found  in  the  pro- 
"  shall  not  hereafter  be  subject  to  any  ceedings  between  the  colony  of  New  Jer- 
•tax,"  by  virtue  of  which  the  proposed  ex-  sey  and  the  Indians.  The  subject  was  a 
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It  is  now  well  settled,  and  on  obvious  grounds,  that  the 
abandonment  of  the  taxing  power  is  not  to  be  presumed,  where 
the  deliberate  purpose  of  the  State  to  relinquish  it  does  not 


purchase  on  the  part  of  the  government, 
of  extensive   claims  of  the  Indians,   the 
extinguishment  of  which  would  quiet  the 
title  to  a  large  portion  of  the  province. 
A  proposition  to  this   effect  is  made,  the 
terms  stipulated,  the  consideration  agreed 
upon  ;  which  is  a  tract  of  land  with  the 
privilege   of  exemption    from    taxation ; 
and  then,  in  consideration  of  the  arrange- 
ment previously  made,  one  of  which  this 
act  of  assembly  is  stated  to  be,  the  In- 
dians execute  their  deed  of  cession.     This 
I  is  certainly  a  contract,   clothed  in  forms 
of   unusual   solemnity.      The   privilege, 
though  for  the  benefit  of  the  Indians,  is 
annexed,  by  the  terms  which  create  it,  to 
the  land  itself,  not  to  their  persons.     It  is 
for  their  advantage  that  it  should  be  an- 
nexed to  the  land,  because,  in  the  event 
of  a  sale,  on  which   alone   the  question 
could  become  material,  the  value  would 
be  enhanced  by  it.     Of  this  case  it  has 
been  observed  that  there  was  no  restric- 
tion on  the   colonial  government  —  that 
the  right  of  the  legislature  to  surrender  or 
limit  the  taxing  power  so  as  to  bind  its 
successor,  was  not  raised  —  and  that  it 
may  be  sustained  on  the  ground  that  it 
was  in  the  nature  of  a  treaty  with  the  In- 
dians."    Brew.ster  v.  Hough,  10  N.   H. 
143  ;  Debolt  v.  The  Ohio  Life  Insurance 
&  Trust  Co.,  1   Ohio  State  E.  589.     In 
Gordon   «.  Appeal  Tax  Court,  3   How. 
133,  the  State  of  Maryland  had  passed 
acts  pledging  the  faith  of  the  State  not  to 
'  impose  any  further  tax  on  certain  banks, 
upon  their  accepting  and  complying  with 
i  certain  conditions,  as  subscribing  for  the 
i  construction  of  a  ro.id,  which  were  duly 
\  accepted  and  complied  with.     It  was  held 
that    the    individual     stockholders    were 
thereby  exempted  from  taxation  for  shares 
in  the  stock  of  the  banks,  and  a  law  im- 
posing such  a  tax  was  unconstitutional, 
as  impairing  the  obligation  of  a  contract. 
The  construction  of  the  statute  exempting 
the  banks,  was  the  only  question  raised 
by  the  defendant's  counsel,  who  maintain- 
ed that  it  exempted  merely  the  corporate 
franchise,  and   not    the   property   of  the 
banks,   or   the   shares   of  the   individual 
stockholders  in  the  stock.     This  question 
of  construction  is  the  only  one  to  which 


the  opinion  of  the  court  is  directed.  In 
Providence  Bank  v.  Billings,  4  Peters, 
561,  Marshall,  C.  J.,  speaking  of  the  tax- 
ing power,  said  :  "  We  will  not  say  that 
a  State  may  not  relinquish  it ;  that  a  con- 
sideration sufficiently  valuable  to  induce 
a  partial  release  of  it  may  not  exist."  In 
Philadelphia  &  Wilmington  R.  K.  Co.  v. 
Maryland,  10  How.  394,  the  cotm  forbore 
to  express  an  opinion  on  the  question. 
The  case  of  New  Jersey  r.  Wilson,  has 
been  followed  in  Connecticut.  Atwater 
V.  Woodbridge,  6  Conn.  223  ;  Osbonie  ;;. 
Humphrey,  7  id.  335  ;  Parker  v.  Rcdfield, 
10  id.  495  ;  Landon  v.  Litchfield,  11  id. 
251;  Armington  v.  Barnet,  15  Vt.  75l£. 
Hen-ick  v.  Randolph,  13  Vt.  525.  On 
the  other  hand  the  Supreme  Court  of 
New  Hampshire  has  strongly  intimated 
an  opinion  that  the  taxing  power  is  an 
essential  attribute  of  sovereignty,  inherent 
in  the  people  under  a  republican  govern- 
ment, and  that  the  legislature  cannot  ex- 
empt land  from  taxation  so  as  to  bind 
future  legislation,  without  an  express  au- 
thority for  that  purpose  in  the  constitution, 
or  in  some  other  way  directly  from  the 
people  themselves.  Piscataqua  Bridge  v. 
N.  H.  Bridge,  7  N.  H.  69;  Brewster 
V.  Hough,  10  id.  138;  Backus,  v.  Leba- 
non, 1 1  id.  24.  The  Supreme  Court  of 
Ohio,  in  elaborate  opinions,  has  recently 
held  that  the  taxing  power  is  a  sovereign 
right  of  the  State,  essential  to  its  existence, 
delegated  by  the  people  to  the  General 
Assembly,  to  be  used  as  a  means  to  secure 
the  ends  of  government,  and  that  among 
the  powers  delegated  to  that  body,  there 
is  none  to  surrender  or  limit  this  right  so 
as  to  abridge  the  control  of  future  legisla- 
tion over  it ;  that  it  has  power  to  exercise 
it  for  the  purposes  for  which  it  was  granted, 
but  no  power  over  the  right  itself  De- 
bolt  V.  Ohio  Life  Insurance  &  Trust  Co. 
1  Ohio  State  R.  563 ;  Mechanics  &  Tra- 
ders' Bank  v.  Debolt,  id.  591  ;  Knoup  v. 
The  Piqua  Bank,  id.  603  ;  Toledo  Bank 
V.  Bond,  id.  622;  Milan  &  R.  Plank 
Road  Co.  V.  Husted,  3  Ohio  State  Rep. 
578.  But  see  Piqua  Bank  v.  Knoup,  16 
How.  369,  in  which  the  judgment  of  the 
State  court  in  the  three  first  cases  was  re- 
versed. 
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distinctly  appear,  (m)  And,  on  the  other  hand,  if  the  constitu- 
tion of  a  State  exempts  property  from  taxation,  the  legislature 
cannot  authorize  its  assessment,  (v) 


SECTION    IV. 

OP    THE   RELATION    OP   THIS    CLAUSE    TO    MARRIAGE   AND    DIVORCE. 

The  effect  of  this  clause  upon  the  subject  of  marriage,  or 
rather  of  divorce,  has  also  been  considered  ;  but  not  yet  fully 
ascertained  and  defined  by  adjudication.  It  has  been  con- 
tended that  marriage  is  not  a  contract  which  comes  within 
the  scope  of  this  clause ;  but  it  may  be  considered  that  it  has 
been  settled,  that  this  clause  may  operate  on  the  contract  of 
marriage ;  leaving  only  the  question  as  to  what  is  the  effect 
and  operation  of  the  clause.  It  might  seem,  on  general  prin- 
ciples, that  if  it  be  applicable  at  all,  it  must  go  so  far  as  to 
prevent   any   divorce    for   reasons    which   were    not    sufficient 


(m)  a  bank  charter  does  not  carry  with 
it  by  implication  an  exemption  from  tax- 
ation. Providence  Bank  c.  Billings,  4 
Peters,  5U,  561.  Marshall,  C.  J.. 
"  That  the  taxing  power  is  of  vital  im- 
portance, that  it  is  essential  to  the  exist- 
ence of  government,  arc  truths  which  it 
cannot  be  necessary  to  reaffirm.  Tlicy 
are  acknowledged  and  asserted  by  all. 
It  would  seem  that  the  relinquishment  of 
such  a  power  is  never  to  be  assumed. 
We  will  not  say  that  a  State  may  not  re- 
linquish it;  tliata  consideration  sufficient- 
ly valuable  to  induce  a  partial  release  of 
it  may  not  exist ;  but  as  the  whole  com- 
munity is  interested  in  retaining  it  undi- 
minished, that  community  has  a  right  to 
insist  that  its  abandonment  ought  not  to 
be  presumed,  in  a  case  in  which  the  de- 
liberate pui-pose  of  the  State  to  abandon 
it  does  not  appear."  The  Philadelphia 
&  Wilmington  R.  R.  Co.  u.  Maryland, 
10  How.  37B.  Tann/,  C.  J.:  "This 
court,  on  several  occasions,  has  held  that 
the  taxing  power  of  a  State  is  never  pre- 
sumed to  be  relinquished,  unless  the  in- 
tention to  relinquish  is  declared  in  clear 
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and  unambiguous  terms."    Portland  Bank 
V.  Apthorp,  12  Mass.  2ry2  ;  Bank  of  Wa- 
tertown  v.  Assessors  of  Watertown,   25 
Wend.  686,  S.  C.  1  Hill,  616,  2  id.  353; 
Brewster  v.  Hough,  10  N.  H.  138  ;  Gor- 
don V.  Baltimore,  5  Gill,  231  ;  Hen-ick  v. 
Randolph,   13   Vt.  525.     Accordingly  it 
has  been  held  that  where  a  charter  pre- 
scribes the  payment  of  a  certain  per  cent, 
on  the  dividends  of  the  corporation,  as  a 
tax,  that  is  a  temporary  rule  of  taxation, 
which  may  afterwards  be  increased.    Eas- 
ton   Bank   v.   Commonwealth,    10   Barr, 
442  ;  Dcbolt  v.  Ohio  Life  Insurance  and 
Trust  Co.  1   Ohio   State  R.   563,  S.   C. 
16   How.  416.     The  legislatttre  may  ex-"", 
empt  property  from  taxation  for  the  time  ' 
being,    and   a   town    cannot  levy   a  tax 
upon  it  until  the  law  exempting  it  is  re- 
pealed.    Brewster  v.  Hough,   10  N.   H.  J 
142;  Capen    v.    Glover,   4    Mass.    305  J 
But  a  town  cannot,  by  a  grant  or  stipulaH 
tion  in  a  conveyance,  exempt   property/ 
thereafter  from  taxation.     Mack  v.  Jones, 
1  Foster,  N.  H.  393. 

(v)  Hardy  v.   Walthara,  7  Pick.  108 ; 
Brewster  v.  Hough,  10  N.  H.  144. 
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ground  for  divorce  when  the  marriage  was  contracted.  Or,  in 
other  words,  that  a  legislature  might  pass  what  law  it  would  as 
to  divorce,  limiting  its  effect  to  marriages  which  should  take 
place  after  the  law  was  enacted.  But  that  any  law  creating 
new  grounds  or  new  facilities  for  the  divorce  of  parties  married 
before  the  law  was  passed,  would  impair  the  obligation  of  the 
marriage  contract,  and  therefore  be  void.  But  we  have  not 
sufficient  adjudication  for  positively  asserting  this  as  law.  {w) 
And  in  one  very  important  case,  in  which,  however,  it  is  true 
that  whatever  touches  marriage  is  spoken  altogether  obiter,  it 
is  implied  that  any  divorce  is  valid  which  is  granted  for  any 
cause  which  may  be  regarded  as  a  breach  of  the  marriage  con- 
tract ;  for  if  this  contract  be  broken,  there  is  no  obligation  left 
to  be  impaired,  (x)     If  this  be  so,  the  operation  of  this  -clause 


{w)  It  was  held  in  Clark  v.  Clark,  10 
N.  H.  380,  that  a  general  law  providing 
for  the  dissolution  of  existing  marriages, 
for  transactions  occurring  subsequent  to 
its  passage,  which  were  not  grounds  of 
divorce  when  the  marriage  was  contracted, 
is  not  within  the  prohibition  of  this  clause 
of  the  constitution. 

(x)  Dartmouth  College  v.  Woodward, 
4  Wheat.  518.  Marshall,  C.  J. :  "  The 
provision  of  the  constitution  never  has 
been  understood  to  embrace  other  con- 
tracts than  those  which  respect  property, 
or  some  object  of  value,  and  confer  rights 
which  may  be  asserted  in  a  court  of  jus- 
tice. It  never  has  been  understood  to  re- 
strict the  general  right  of  the  legislature 
to  legislate  on  the  subject  of  divorces." 
Story,  J.,  pp.  695-697  :  "  As  to  the  case 
of  the  contract  of  marriage,  which  the  ar- 
gument supposes  not  to  be  within  the 
reach  of  the  prohibitory  clause,  because  it 
is  a  matter  of  civil  institution,  I  profess 
not  to  feel  the  weight  of  the  reason  as- 
signed for  the  exception.  In  a  legal 
sense,  all  contracts  recognized  as  valid  in 
any  country,  may  be  properly  said  to  be 
matters  of  civil  institution,  since  they  ob- 
tain their  obligation  and  construction  jure 
loci  contractus.  Titles  to  land,  constitut- 
ing part  of  the  public  domain,  acquired 
by  grants  under  the  provisions  of  existing 
laws,  by  private  persons,  are  certainly 
contracts  of  civil  institution.  Yet  no  one 
ever  supposed,  that  when  acquired  bond 
fide,  they  were  not  beyond  the  reach  of 
,tive  revocation.     And  so,  certainly. 


is  the  established  doctrine  of  this  court. 
...  A  general  law  regulating  divorces 
from  the  contract  of  marri:ige,  like  a  law 
regulating  remedies  in  other  cases  of 
breaches  of  contracts,  is  not  necessarily  a 
law  im]:iairing  the  ohlujation  of  such  a  con- 
tract. Holmes  v.  Lansing,  3  Johns.  Cas. 
73.  It  may  be  the  only  cifectual  mode  of 
enforcing  the  obligations  of  the  contract 
on  both  sides.  A  law  punisliiu^'a  breach 
of  a  contract,  by  imposing  a  forfeiture  of 
the  rights  acquired  under  it,  or  dissolving 
it  because  the  mutual  obligations  were  no 
longer  observed,  is  in  no  correct  sense  a 
law  impairing  the  obligations  of  the  con- 
tract. Could  a  law,  eompoUipg  a  speci- 
fic performance,  by  giving  a  new  remedy, 
be  justly  deemed  an  excess  of  legislative 
power  ^  Thus  far  the  contract  of  mar- 
riage has  been  considered  with  reference 
to  general  laws  regulating  divorces,  upon 
breaches  of  that  contract.  But  if  the  ar- 
gument means  to  assert,  that  the  legisla- 
tive power  to  dissolve  such  a  contract, 
without  any  breach  on  either  side,  against 
tile  unshes  of  the  imiiias,  and  without  any 
judicial  inquiry  to  ascertain  a  breach,  I 
certainly  am  not  prepared  to  admit  such 
a  power,  or  that  its  exercise  would  not 
entrench  upon  the  prohibition  of  the  con- 
stitution. If,  under  the  faith  of  existing 
laws,  a  contract  of  marriage  be  duly  sol- 
emnized, or  a  marriage  settlement  be 
made,  (and  marri.age  is  always  in  law  a 
valuable  consideration  for  a  contract, )  it 
is  not  easy  to  perceive  why  a  dissolution 
of  its  obligations,  without  any  default  or 
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upon  the  contract  of  marriage  would  be  confined  to  preventing 
a  divorce  at  the  will  of  one  party,  against  the  will  of  the  other 
party,  and  for  no  cause.  It  should  be  added  that  there  is,  at 
least,  one  judicial  decision,  that  marriage  is  not  only  a  con- 
tract, but  much  more  than  a  contract,  and  so  much  more  that 
it  is  not  to  be  considered  as  within  the  scope  or  intention  of 
the  clause  of  the  constitution,  {y) 


assent  of  the  parties,  may  not  as  well  fall 
within  the  prohibition,  as  any  other  con- 
tract for  a  valuable  consideration.  A 
man  has  quite  as  good  a  right  to  his  wife 
as  to  tlie  property  ac(|uired  under  a  mar- 
riage contract.  He  h;is  a  legal  right  to 
her  society  and  her  fortune  ;  and  to  divert 
such  right  without  his  default,  and  against 
his  will,  would  be  as  flagrant  a  violation 
of  the  principles  of  justice,  as  the  confisca- 
tion of  Ms  own  estate.  I  leave  this  case, 
however,  to  be  settled  when  it  shall  arise. 
I  have  gone  into  it,  because  it  was  urged 
with  great  earnestness  upon  us,  and  re- 
quired a  reply.  It  is  sufficient  now  to 
say,  that  as  at  present  advised,  the  argu- 
ment derived  from  this  source  does  not 
impress  my  inind  with  any  new  and  insur- 
mountable difficulty."  The  dicta  of  Storij, 
J.,  are  ratified  in  Ponder  v.  Graham,  4 
Florida,  23.  In  Holmes  v.  Holmes,  4 
Barb.  295,  it  was  held  that  as  respects 
property,  the  contract  of  marriage  must 
stand  upon  the  same  footing  as  other  con- 
ti-acts,  and  that  where  the  husband,  by 
virtue  of  the  marriage  relation  or  as  inci- 
dent thereto,  becomes  entitled  to  the 
property  of  the  wife,  a  law  passed  subse- 
quent to  their  marriage,  and  vesting  her 
property  solely  in  herself,  as  her  own  sole 
and  separate  property,  is  void  as  impair- 
ing the  obligation  of  a  contract. 

(y)  Maguire  v.  Magiiire,  7  Dana,  183, 
184.  Per  Robertson,  G.  J.:  "Marriage, 
though  in  one  sense  a  contract,  because, 
being  both  stipulatory  and  consensual,  it 
cannot  be  valid  without  the  spontaneous 
concurrence  of  two  competent  minds,  is 
nevertheless,  ani  generis,  and  unlike  ordi- 
nary or  commercial  contracts,  is  publici 
juris,  because  it  estalilishcs  fundamental 
and  most  important  domestic  relations. 
And,  therefore,  as  every  well  organized 
societv  is  essentially  interested  in  the  ox- 
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istence  and  harmony  and  decorum  of  all 
its  social  relations,  marriage,  the  most 
elementary  and  useful  of  them  all,  is  reg- 
ulated and  controlled  by  the  sovereign 
power  of  the  State,  and  cannot,  like  mere 
contracts,  be  dissolved  by  the  mutual  con- 
sent only  of  the  contracting  parties,  but 
may  be  abrogated  by  the  sovereign  will, 
either  with  or  without  the  consent  of  both 
parties,  whenever  the  public  good,  or  jus- 
tice to  both  or  either  of  the  parties,  will 
be  thereliy  subserved.  Such  a  remedial 
and  consenative  power  is  inherent  in 
every  independent  nation,  and  cannot  be 
surrendered  or  subjected  to  political  re- 
straint or  foreign  control,  consistently 
with  the  public  welfare.  And,  therefore, 
marriage,  being  much  more  than  a  con- 
tract, and  depending  essentially  on  the 
sovereign  will,  is  not,  as  we  presume,  em- 
braced by  the  constitutional  interdiction 
of  legislative  acts  impairing  the  obligation 
of  contracts.  The  oliligation  is  created 
by  the  public  law,  subject  to  the  public 
will,  and  not  to  that  of  the  parties.  So 
far  as  a  dissolution  of  a  mamage,  by  pub- 
lic authority,  may  be  for  the  public  good, 
it  may  be  the  exercise  of  a  legislative 
function  ;  but  so  far  as  it  may  be  for  the 
benefit  of  one  of  the  parties,  in  conse- 
quence of  a  breach  of  a  contract  by  the 
other,  it  is  undoubtedly  judicial."  In 
Wliite  u.  White,  5  Barb.  474,  Mason,  J., 
held  that  marriage  is  not  a  contract,  in 
the  common  law  or  popular  sense  of  the 
term,  and  that  the  relation  of  husband 
and  wife  is  not  within  the  prohibition  of 
the  constitution  respecting  contracts,  and 
came  to  a  conclusion  adverse  to  that  inti- 
mated by  Story,  J.,  in  Dartmouth  College 
I'.  Woodward.  In  Londonderry  v.  Ches- 
ter, 2  N.  H.  268,  per  Woodbury,  J.,  mar- 
riage was  held  to  be  a  mere  civil  con- 
tract. 
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SECTION    V. 

OF   THE   RELATION   OF   THIS   CLAUSE   TO   BANKRUPTCY   AND 
INSOLVENCY. 

This  subject  has  already  been  considered,  to  some  extent,  in 
the  preceding  chapter.  We  add,  that  the  language  of  this 
clause  is  exceedingly  general.  It  comprehends  all  contracts ; 
and  whatever  may  have  been  in  the  minds  of  the  framers  of 
the  constitution  (z)  — and  arguments  have  been  strongly  urged 
on  this  ground,  to  limit  the  operation  of  this  clause  —  it  is  now 
quite  settled  that  the  clause  is  to  be  construed  by  itself,  so  far, 
at  least,  that  there  is  no  contract  which  a  State  law  can  affect, 
which  is  not  Within  the  prohibition.  Hence  a  contract  between 
two  States  is  acontract  in  this  sense  and  for  this  purpose,  (a) 


[z)  Dartmouth  College  v.  Woodward, 
4  Wheat.  518,  644,  per  Marshall,  C.  J. : 
"  It  is  more  than  possible,  that  the  pres- 
ervation of  rights  of  this  description  was 
not  particularly  in  the  viewof  the  framers 
of  the  constitution,  when  the  clause  under 
consideration  was  introduced  into  that  in- 
strument. It  is  probable,  that  interfer- 
ences of  more  frequent  occurrence  to  which 
the  temptation  was  stronger,  and  of  which 
the  mischief  was  more  extensive,  consti- 
tuted the  great  motive  for  imposing  this 
restriction  on  the  State  legislatures.  But 
although  a  particular  and  a  rare  case  may 
not,  in  itself,  be  of  suflBcient  magnitude  to 
induce  a  rule,  yet  it  must  be  governed  by 
the  rule  when  established,  unless  some 
plain  and  strong  reason  for  excluding  it 
can  be  given.  It  is  not  enough  to  say, 
that  this  particular  case  was  not  in  the 
mind  of  the  convention,  when  the  article 
was  framed,  nor  of  the  American  people 
when  it  was  adopted.  It  is  necessary  to 
go  further,  and  to  say  that,  had  this  par- 
ticular been  suggested,  the  language  would 
have  been  so  varied,  as  to  exclude  it,  or  it 
would  have  been  made  a  special  excep- 
tion. The  case  being  within  the  words  of 
the  rule,  must  be  within  its  operation  like- 
wise, unless  there  be  something  in  the 
literal  construction  so  obviously  absurd, 
or  mischievous,  or  repugnant  to  the  gen- 


eral spirit  of  the  instrument,  as  to  justify 
those  who  expound  the  constitution  in 
making  it  an  exception." 

(a)  Green  v.  Biddle,  8  Wheat.  1 ;  Haw- 
kins V.  Barney,  5  Peters,  457.  A  con- 
tract of  a  State  with  an  individual,  whether 
it  assumes  the  form  of  a  grant  or  not,  is  a 
contract  within  the  prohibition  of  the  con- 
stitution. Newjerseyi;. Wilson,  7  Cranch, 
164 ;  Fletcher  v.  Peck,  6  id.  87.  Marshall, 
C.  J. :  "  When,  then,  a  law  is  in  its  nature 
a  contract ;  when  absolute  rights  have 
vested  under  the  contract ;  a  repeal  of  the 
law  cannot  divest  those  rights ;  and  the 
act  of  aunuUing  them,  if  legitimate,  is 
rendered  so  by  a  power  applicable  to  the 
case  of  every,  individual  in  the  commu- 
nity." Winter  v.  Jones,  10  Geo.  190  ; 
Adams  v.  Hackett,  7  Fost.  294 ;  Provi- 
dence Bank  v.  Billings,  4  Peters,  560. 
In  Woodruff  v.  Trapnall,  10  How.  190, 
the  State  of  Arkansas  chartered  a  bank  of 
which  it  owned  all  the  stock,  and  provided 
in  the  charter  that  the  bills  of  the  bank 
should  be  received  in  payment  of  debts 
due  the  State  ;  it  was  held  that  a  contract 
subsisted  between  the  State  and  the  hold- 
ers of  the  notes,  and  that  a  repeal  of  that 
provision  could  not  affect  notes  in  circu- 
lation at  the  time  of  the  repeal,  with  which 
the  holder  might  discharge  any  debt  due 
from  him  to  the  State. 
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This  clause  leaves  no  room  for  apy  question  as  to  the  degree 
in  which  the  obligation  of  a  contract  is  impaired,  in  order  to 
come  within  the  prohibition.  Any  change  which  bears  inju- 
riously upon  the  obligation,  is  fatal,  and  avoids  the  law  which 
makes  this  change. 

The  constitution  gives  to  congress  the  power  of  making  a 
bankrupt  law.  But  it  seems  to  be  settled  that  this  power  is 
not  exclusive ;  because  the  several  States  may  also  make  dis- 
tinct bankrupt  laws,  each  State  for  itself,  [b)  In  fact,  however, 
no  State  has  enacted  a  bankruptcy  law  under  that  name ;  but 
all  or  nearly  all,  have  insolvent  laws,  or  at  least  laws  making 
provision  of  some  sort  for  cases  of  insolvency ;  and  some  of 
these  insolvent  laws  seem  to  contain  all  the  elements  and 
characteristics  which  should  entitle  them  to  the  name  of  bank- 
rupt law.  (c)  But,  on  the  one  hand,  our  several  States  are  dis- 
tinct and  independent  sovereignties,  and  in  somfe  respects  for- 
eign -to  each  other.  Yet,  on  the  other,  the  intercourse  between 
the  citizens  of  the  several  States,  and  the  intimacy  of  their 
social  and  business  relations,  is  as  close  and  constant  as  be- 
tween fellow-citizens  of  the  same  government  or  the  same 
city.  From  this  circumstance  there  arises  one  very  great  dif- 
ficulty in  regard  to  the  operation  of  these  insolvent  laws  ;  and 
this  is  much  increased  when  it  is  complicated  with  those  which 
spring  from  the  application  of  this  prohibitory  clause  of  the 
constitution.  And  such  has  been  the  singular  character  of  the 
adjudication  upon  this  subject ;  the  same  courts  presenting,  in 
different  cases,  very  different  views  of  the  same  question ;  few 
of  them  of  leading  importance  being  decided  with  unanimity; 
and  in  some  instances,  different  judges  being  led  to  identical 
conclusions  by  reasons  which  seem  to  be  antagonistic ;  that  we 


(/))  f^tni-n-cs  V.  Crowninshield,  4  Wheat.  Sturges  v.  Crowninsliicld,  4  Wheat.  122. 

122;    (J-clen   v.    Saunders,    12   id.   213;  Marshall,   C.  J.:  "The  difficulty  of  dis- 

Blanchanl  u.  liiissell,  13  Mass.  1.     Con-  criminating   with  any  accuracy   between 

Ira,  Golden   v.    I'rince,  3  Wash.   C.    C.  insolvent  and  bankrupt  laws  should  lead 

313.  to  the  opinion  that  a  bankrupt  law  may 

(c)  There  seems   to  be   no  distinction  contain  those  regulations  which  are  gen- 

hetween   a   bankrupt    and    an   insolvent  erally  found  in  insolvent  laws  ;  and  that 

law,  _  so  far  as  the  interpretation  of  this  an  insolvent  law  may  contain  those  which 

provision  of  the  constitution  is  concerned,  are  common  to  a  bankrupt  law." 
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are  hardly  prepared  to  say  that  any  one  of  these  questions  is 
as  yet  finally  and  positively  settled. 

Thus,  the  distinction  is  taken  between  the  obligation  and  the 
remedy,  both  in  the  courts  of  the  United  States,  and  in  those 
of  the  States.  But,  as  we  have  remarked  in  the  preceding 
Chapter,  we  can  hardly  say  what  it  means.  If  applied  only  to 
imprisonment  of  the  person,  there  is  at  least  no  difficulty  in 
understanding  it ;  and  then  we  begin  with  saying  that  a  State 
may  pass  a  valid  act  lessening  or  abolishing  imprisonment  for 
a  debt  contracted  before  the  act ;  (z)  and  from  this  we  may  go 
on  to  sustain  an  insolvent  law,  which  provides  that  there  shall 
be  no  arrest  of  the  person,  (for  if  no  imprisonment,  it  would  be 
absurd  to  arrest,)  for  any  debt  of  one  who  comes  under  the  pro- 
tection of  the  law.  This  would  suggest  as  the  next  question, 
whether  every  thing  of  process  as  well  as  imprisonment,  comes 
under  the  head  of  remedy,  and  not  of  obligation.  It  is  not  easy 
to  draw,  on  principle,  a  distinct  and  unquestionable  line  here. 
Imprisonment  is  the  last  and  most  effectual  remedy ;  but  it  is 
only  the  last  of  many  successive  steps,  which  are  linked 
together  in  unbroken  series.  The  first  step  may  be  arrest  of 
the  person,  or  attachment  of  the  goods,  or  only  the  summons  or 
a  command  to  pay  the  debt,  like  the  old  original  writ.  What- 
ever it  may  be,  it  is  not  easy  to  see  why  it  is  not  of  the  same 
nature,  and  under  the  same  category,  as  the  last  step  to  which 
it  leads.  In  other  words,  is  not  all  resort  to  law  used  for  the 
purpose  ot  obtaining  the  remedies  of  the  law;  and  are  not 
civil  processes  parts  of  these  remedies,  differing  only  as  they 
belong  to  different  stages  of  the  process,  and  to  different  degrees 
in  the  recusancy  of  the  debtor.  If  so,  every  State  has  perfect 
power  over  all  its  processes ;  and  therefore  it  may  provide  as 
to  any  debt,  that  no  process  shall  ever  after  issue,  by  which 
any  thing  of  compulsion  shall  be  exerted  upon  the  debtor,  and 
it  shall  be  left  entirely  to  his  own  discretion  and  pleasure  as  to 
the  payment  of  the  debt ;  and  this  law  is  protected  by  this  view 


(s)  Sturges  v.  Cro-wninshield,  4  Wheat.  1  Chip.  257  ;  Fisher  v.  Lacky,  6  Blackf. 

122;  Mason  v.  Haile,  12  id.  370;  Beers  373;  Woodfin  v.  Hooper,  4  Humph.  13  ; 

V.  Horton,  9  Peters,  359 ;  Gray  v.  Man-  Bronson  v.  Newberry,  2  Dong.  38. 
roe,  1  McLean,  528 ;  Starr  v.  Robinson, 
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of  the  constitution  of  the  United  States,  because  it  does  not 
impair  the  obligation  of  that  debt.  It  is  at  least  equally  difficult 
to  deny  that  the  courts  have  made  and  perhaps  established 
this  distinction  between  the  remedy  and  the  obligation,  or  to 
avoid  these  conclusions,  as  logical  if  not  legal.  But  a  dis- 
tinction is  taken  here,  and  on  so  much  authority,  that  it  may 
be  regarded  as  established.  It  is,  that  while  exemption  from 
arrest,  or  from  imprisonment,  affects  only  remedy,  an  exemp- 
tion of  the  property  from  attachment,  or  a  subjection  of  it  to 
a  stay-law,  or  appraisement  law,  impairs  the  obligation  of  the 
contract.  And  such  a  statute  can  be  enforced  only  as  to  con- 
ti'acts  made  subsequently  to  the  law.  (a)     At  the  same  time, 


(a)  There  has  of  late  been  a  tendency 
in  the  courts  of  the  United  States,  to  ren- 
der the  distinction  between  the  oblirjation 
and  the  remedy  to  a  great  extent  inopera- 
tive, by  regarding  the  remedy  to  be  so  con- 
nected with  the  obligation,  as  in  many 
respects  to  be  a  part  of  it,  and  holding 
unconstitutional  such  legislation  on  rem- 
edies existing  at  the  time  th(f  contract 
was  made,  as,  by  a  change  of  the  remedy, 
takes  away  or  materially  impairs  the 
creditor's  rights.  Bronson  v.  Kinzic,  1 
How.  311.  See  Green  v.  Biddle,  8  Wheat. 
1,  75.  Thus  a  law  of  the  State  of  Illi- 
nois, providing  that  a  sale  shall  not  be 
made  of  property  levied  on  nnder  an  ex- 
ecution, unless  it  would  bring  two  thirds 
of  its  valuation  according  to  the  appraise- 
ment of  three  householders,  was  held,  as 
regards  contracts  mad-o  prior  to  its  pas- 
sage, unconstitutional.  McCracken  v. 
Hay  ward,  2  How.  608,  612.  Per  Bald- 
win, J.  :  "  In  placing  the  obligation  of 
contracts  under  the  protection  of  the  con- 
stitution, its  framcrs  looked  to  the  essen- 
tials of  the  contract,  more  than  to  the 
forms  and  modes  of  proceeding  by  which 
it  was  to  be  carried  into  execution  ;  annul- 
ling all  State  legislation  which  impaired 
the  obligation,  it  was  left  to  the  States  to 
prescribe  and  shape  the  remedy  to  enforce 
it.  The  obligation  of  a  contract  consists 
in  its  binding  force  on  the  party  wlio 
makes  it.  This  depends  on  the  laws  in 
existence  when  it  is  made ;  these  are  nec- 
essarily referred  to  in  all  contracts,  and 
forming  a  part  of  them  as  the  measure  of 
the  obligation  to  perform  them  by  the  one 
party,  and  the  riglit  acquired  by  the  other. 
There  can  be  no  otlier  stand.ard  by  which 
to  ascertain  the  extent  of  either,  than  that 
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which  the  terms  of  the  contract  indicate, 
according  to  their  settled  legal  meaning ; 
when  it  becomes  consnmmated,  the  law 
defines  the  duty  and  the  right,  compels 
one  party  to  jjerfonn  the  thing  contracted 
for,  and  gives  the  otlier  a  right  to  en- 
force the  perfoiinance  by  the  remedies 
then  ill  force.  If  any  subsequent  law 
affect  to  diminisli  the  duty,  or  impair  the 
right,  it  necessarily  bears  on  the  obligation 
of  tlie  contract,  in  favor  of  one  party,  to 
the  injury  of  the  other  ;  hence  any  law 
which  in  its  operation  amounts  to  a  denial 
or  obstiiiction  of  the  rights  accniing  by  a 
Contract,  thongh  professing  to  act  only  on 
the  remedy,  is  directly  obnoxious  to  the 
prohibition  of  the  constitution."  And 
again,  613,  614:  "The  obligation  of  tho 
contract  between  the  parties  in  this  case, 
was  to  perform  the  promises  and  under- 
takings contained  therein ;  the  right  of 
the  plaintiff  was  to  damages  for  the  breach 
thereof,  to  bring  suit  and  obtain  a  judg- 
ment, to  take  out  and  prosecute  an  exe- 
cution against  the  defendant,  till  the  judg- 
ment was  satisfied,  pursuant  to  the  exist- 
ing laws  of  Illintys.  These  laws  giving 
these  rights  wore  as  perfectly  binding  on 
the  defendant  and  as  much  a  part  of  the 
contract,  as  if  they  had  Ixicn  set  forth  in 
its  stipulations  in  the  very  words  of  the 
law  relating  to  judgments  and  executions. 
If  the  defendant  has  made  such  an  agree- 
ment as  to  authorize  a  sale  of  his  property 
which  should  be  levied  on  by  the  sheriff, 
for  such  price  as  should  be  bid  for  it  at  a 
fair  public  sale,  on  reasonable  notice,  it 
would  hare  conferred  a  right  on  the 
plaintiff,  which  the  constitution  made  in- 
violable ;  and  it  can  make  no  difference 
whether  such   right  is   conferred  by  the 
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however,  it  is  admitted  that  a  State  may  make  partial  exemp- 
tions of  property,  as  of  furniture,  food,  apparel,  or  even  a  home- 
stead, {b) 

It  is  to  be  observed  that,  as  to  the  remedy,  there  can  be  no  dif- 
ference between  a  debt  existing  before  and  one  contracted  after 
the  law  is  jnade.  There  may  be  a  difference  as  to  the  propriety 
or  expediency  of  the  law,  but  none  as  to  the  right  of  the  State 
to  pass  the  law ;  for  this  right  is  perfect,  except  so  far  as  it  is 
controlled  by  this  clause  in  the  constitution.  And  on  this 
ground  it  has  been  held  that  nothing  in  the  constitution  of  the 
United  States  prevented  a  State  from  passing  a  valid  law  to 
divest  rights  which  had  been  vested  by  law  in  an  individual, 
because  this  was  not  a  contract,  (c) 

We  have,  therefore,  to  inquire  which  of  these  insolvent  laws 
affect  only  the  remedy,  and  which  go  further  and  discharge  the 
debt.  It  may  be  found  that  most  are  in  the  nature,  or  use  the 
language,  of  a  cessio  bonorum,  leaving  the  debt  still  existing; 
some,  however,  discharge  it  altogether.  And  perhaps  it  may 
be   gathered  from  the   adjudications,  up  to  this  time,  that  an 


terms  or  law  of  the  contract.  Any  sub- 
sequent law  which  denies,  obstructs,  or 
impairs  this  right,  by  superadding  a  con- 
dition that  there  shall  be  no  sale  for  any 
sum  less  than  the  value  of  the  property 
levied  on,  to  be  ascertained  by  appraise- 
ment, or  any  other  mode  of  valuation  than 
a  public  sale,  affects  tlie  obligation  of  the 
contract,  as  much  in  the  one  case  as  the 
other,  for  it  can  be  enforced  only  by  a  sale 
of  the  defendant's  property,  and  the  pre- 
vention of  such  sale  is  the  denial  of  a 
right.  The  same  power  in  a  State  legis- 
lature may  be  carried  to  any  extent,  if  it 
exists  at  all ;  it  may  prohibit  a  sale  for  less 
than  the  whole  appraised  value,  or  for 
three  fourths,  or  nine  tenths,  as  well  as  for 
two  thirds ;  for  if  the  power  can  be  exer- 
cised to  any  extent,  its  exercise  must  be  a 
matter  of  uncontrollable  discretion,  in 
passing  laws  relating  to  the  remedy,  which 
are  regardless  of  the  effect  on  the  right  of 
the  plaintiff.  These  cases  have  been  the 
subject  of  much  comment  in  the  State 
courts.  See  cases  cited  in  the  next  note. 
(6)  It  has  lately  been  held  in  New  York 
(overruling  Qnackenbush  v.  Danks,  1  Den. 
128,  S.  C.  3  id.  594, 1  Comst.  129),  that  a 
law  o;cempting  property  of  the  debtor  from 


execution,  which  was  liable  to  execution 
when  the  debt  was  contracted,  merely 
modifies  the  remedy  for  enforcing  con- 
tracts, and  does  not  destroy  or  substan- 
tially modify  its  efficiency,  and  is  therefore 
constitutional.  Morse  v.  Gould,  1  Ker- 
nan,  281.  So  it  is  held  in  Michigan,  that 
property  may  be  exempted  from  execu- 
tion for  debts  contracted  before  the  law  of 
exemption  was  enacted.  Rockwell  v. 
Ilubbell,  2  Doug.  197.  See  Bronson  v. 
Newberry,  2  id.  38 ;  Evans  v.  Montgom- 
ery, 4  W.  &  S.  218 ;  Bumgardner  i>.  The 
Circuit  Court,  4  Miss.  50;  Tarpley  o. 
Hamer,  9  Sm.  &  M.  310. 

(c)  Calder  v.  Bull,  3  Dall.  386 ;  Sat- 
tcrlee  v.  Mathewson,  2  Peters,  412; 
Watson  V.  Mercer,  8  id.  89 ;  Charles 
Eiver  Bridge  o.  Warren  Bridge,  11  Pe- 
ters, 540,  549  ;  Baltimore  and  Susqueh."in- 
nah  R.  E.  Co.  v.  Nesbit,  10  How.  395  ; 
White  V.  White,  5  Barb.  474  ;  Baugher  v. 
Nelson,  9  Gill,  299.  So  in  Wilson  v. 
Hardesty,  1  Maryl.  Ch.  66,  it  was  held 
that  a  law  which  limited  the  defence  to 
a  usurious  contract  to  the  excessive  inter- 
est, was  valid,  although  at  the  time  the 
contract  was  made  there  was  a  law  de- 
claring such  a  contract  absolutely  void. 
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insolvent  law  of  a  State,  which  discharges  the  debt,  is  valid 
only  as  it  refers  to  contracts  made  after  the  law  was  passed ; 
nad  that  if  an  insolvent  law  makes  no  distinction  in  this  respect, 
it  would  be  construed  as  intended  only  to  apply  to  subsequent 
debts,  and  therefore  as  valid ;  but  if  it  purports  expressly  to  dis- 
charge existing  and  antecedent  debts,  it  is  for  this  reason  void 
and  of  no  effect  whatever,  (d)  And  if  it  does  not  discharge  the 
debt,  but  only  exempts  the  person  from  imprisonment,  if  he 
surrenders  all  his  property  for  all  his  debts,  this  is  valid,  because 
it  affects  only  remedy ;  and  it  would  seem  to  be  valid  equally 
whether  it  applies  to  all  existing  debts  or  only  to  subsequent 
debts,  (e)  On  the  other  hand,  if  it  not  only  exempts  the  person 
from  imprisonment,  but  also  the  property  from  attachment  on 
mesne  process  and  on  execution,  this  would  be  held  void  as 
against  the  constitution,  because  it  impaired  the  obligation  of 
the  contract.  But  as  we  have  already  intimated,  we  say  this 
on  authority,  without  undertaking  either  to  maintain  or  to 
define  this  distinction,  on  reason  or  on  principle,  any  further 
than  to  remark,  that  a  doctrine  which  would  go  far  to  reconcile 
the  cases,  and  which  may  have  a  practical  value  though  not 
much  logical  precision,  would  be  this  :  legislation  on  the  reme- 
dies of  prior  contracts  would  be  constitutional,  provided  its 
modification  of  these  remedies  still  leaves  substantial  and 
efficient  means  of  enforcing  them.  (/) 

From  our  statements  on  this  subject  in  the  preceding  chapter, 
and  the  authorities  there  cited,  it  will  be  inferred,  that  a  State 
insolvent  law  operates  in  favor  of  its  citizens  who  are  insolvent 
—  whether  as  to  remedy  or  as  to  obligation  —  only  as  to  other 
citizens  of  the  same  State  ;  (,§•)  and  not  against  citizens  of  other 

(rf)  Sturges  V.  Cro-i^Tiinshieia,  4  Wheat,  v.  Schuyler,  4  Gilm.  221,  227  ;  Stocking 

122 ;  M'MiUaii  v.  M'NoiU,  4  id.  209  ;  ( ),n'-  v.  Hunt,  3  Deiiio,  274  ;  Howard  o.  Ken- 

dcn  V.    Saimdt;rs,   12  id.   213;   Boyle  r.  tucky   &  Louisville  M.   Ins.  Co.    13  B. 

Zacharic,  6  Peters,  348;  Planter's  Bank  Monroe,  285. 

r.  Sharp,  6  How.  328  ;  Mather  !>.   Bush,  {g)  M'Millan  v.  M'Neill,  4  Wheat.  209  ; 

16  Johns.   233;    Hicks  v.    Hotchkiss,    7  Ogilen  y.  Saunders,  12  id.  213;  Cooky. 

Johns.   Ch.  297  ;    Bhxnch.ard   v.  Russell,  MoffiU,  5  How.  295  ;  Van   Reimsdyk  v. 

13   Mass.  1  ;    Kimherly  ,>.  Ely,    6  Pick.  Kane,  1  G.all.  371  ;  Hinkley  v.  Marean,  3 

440;    Norton  I'.    Cook,   9    Conn.    314;  Mason,  88  ;  Baker  y.   Wlieaton,  5  Mass. 

Smith  V.   Parsons,  1  Ham.  (Ohio),  107.  509;  Watsonv.  Bourne,  10  id.  337  ;  Brad- 

(c|  See  cases  cited  anie,  note  (z).  ford  v.  Farrand,  13  id.  18  ;  Walsh  v.  Far- 

U  )  Sturges  V.  Crowninshield,  4  Wheat,  rand,  id.  19  ;  Hicks  v.  Hotchkiss,  7  Johns. 

122 ;  James  u.  Stull,  9  Barb.  482  ;  Bruce  Ch.  297;  Norton  v.  Cook,  9  Conn.  314.  But 
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States,  who  have  not  assented  to  the  relief  or  discharge  of  the 
debtor,  expressly  or  by  some  equivalent  act,  as  becoming  a  party 
to  the  process  against  him  under  the  law,  taking  a  dividend, 
and  the  like,  (/t)  Such  has  been  the  ruling  of  the  courts  of  the 
United  States.  In  the  State  Courts  this  has  not  always  been 
adopted,  and  these  courts  have  therefore  refused  to  aid  a  citi- 
zen of  another  State,  in  enforcing  a  debt  against  a  citizen  of 
their  own  State,  where  the  debt  was  discharged  by  their  insol- 
vent law.  And  in  such  case  the  creditor  was  obliged  to  resort 
to  the  courts  of  the  United  States,  within  that  State,  (i) 


SECTION    VI. 

OP  THE   MEANING    OF    THE    WORD   «  OBIilGATION "   IN    THIS    CLAUSE. 

A  question,  not  the  same  with  those  we  have  considered,  yet 
closely  akin  to  them,  has  been  much  discussed.  It  is,  what 
does  the  term  "  obligation  "  in  this  clause,  include  ?  The  im- 
portance of  the  question  rests  mainly  on  the  distinction  which 
has  been  drawn  between  the  laws  of  a  State  which  were  in 
force  at  the  time  the  contract  was  made,  and  those  which  are 
subsequently  enacted.  The  latter  may  certainly  impair  this 
"  obligation,"  while  the  former,  as  it  is  contended,  certainly 
cannot,  because  all  existing  laws  enter  into  contracts  made 
under  them,  and  define  and  determine  that  contract.  Upon 
this  principle,  the  insolvent  laws  of  a  State,   which    on   cer- 

a  discliai^  by  the  bankrapt  law  of  a  State  on  the  debt  in  that  State,  whether,  the 
within  which  the  contract  was  made,  and  of  debtor  proved  his  debt  under  the  English 
which  the  debtor  was  a  citizen  when  it  was  commission  of  bankruptcy  or  not. 
made,  is  a  good  bar  to  an  action  brought  in  (A)  Clay  w.  Smith,  3  Peters,  411.  But 
another  State.  Blanchard  «,  Russell,  13  see  as  to  assent,  Kimberly  v.  Ely,  6  Pick. 
Mass.  1.  So  also  where  the  discharge  was  440  ;  Agnew  u.  Piatt,  15  id.  417. 
,  granted  in  a  State  where  the  contract  was  (j)  Babcock  v.  Weston,  1  Gall.  168. 
made  between  the  citizens  of  that  State,  On  the  relation  of  the  insolvent  laws  of 
and  the  action  was  brought  in  another  one  State  to  the  rights  or  remedies  of  citi- 
Stato.  Pugh  V.  Bussell,  2  Blackf.  366.  zens  of  other  States,  see  Braynard  y  Mar- 
See  May  u.  Breed,  7  Cush.  IS;  where  it  shall,  8  Pick.  194;  Norton  v.  Cook,  9 
was  held  that  a  discharge  under  the  Eng-  Conn.  Eep.  314 ;  Pugh  v.  Bussell,  2 
lish  bankrupt  law,  of  a  merchant  residing  Blackf.  394;  WoodhuU  v.  Wagner,  1 
in  England,  from  a  debt  to  a  citizen  of  Baldwin,  C.  C.  R.  296;  Browne  v.  Stacfk- 
Massachusetts,  contracted  and  payable  in  po,lo,  9  N.  H.  478. 
England,  is  a  bar  to  a  subsequent  action 
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tain  terms  discharged  all  remedies  on  contracts  made  after  its 
passage,  between  the  citizens  of  the  State,  have  been  held  to 
be  constitutional.  Those  who  hold  to  the  distinction  maintain 
that  the  "  obligation  "  of  the  contract  consists  in  the  municipal 
law  existing  at  the  time  the  contract  is  made,  [j)  or  perhaps  in 
a  combination  of  the  moral,  natural,  and  municipal  law,  [k) 
while  those  who  deny  the  distinction,  insist  that  the  "  obliga- 
tion "  consists  in  the  universal  law  of  contracts,  which  is  unaf- 
fected by  municipal  law,  and  is  not  itself  conferred  or  created 
by  positive  law,  but  derived  from  the  agreement  of  the  parties.  (/) 
The  question  has  also  been  raised,  whether  this  clause  of  the 
constitution  limits  or  affects  the  power  of  the  State  to  enact 


{j)  "A  contract  is  an  agreement  in 
which  a  party  iinclertalces  to  do  or  not  to 
ilo  a  particular  thing.  The  law  binds 
him  to  perform  his  undertaking,  and  this  is, 
of  course,  the  obligation  of  his  contract." 
Sturges  r.  Crowninshield,  4  Wheat.  122. 
Marshall,  C.  J. :  "  What  is  it,  then,  which 
constitutes  tlie  obligation  of  a  contract  ? 
The  answer  is  given  by  the  chief  justice, 
in  the  case  of  Sturges  v.  Crowninsliield, 
to  which  I  readily  assent  now,  as  I  did 
then  ;  it  is  the  law  which  binds  the  parties 
to  perform  their  agreement.  The  law, 
then,  which  has  this  binding  obligation, 
must  govern  and  control  the  contract,  in 
every  shape  in  which  it  i.s  intended  to  bear 
upon  it,  whether  it  affects  its  validity, 
construction,  or  discharge.  It  is,  then, 
the  municipal  law  of  the  State,  whether 
that  be  written  or  unwritten,  which  is  em- 
phatically the  law  of  the  contract  made 
within  the  State,  and  must  govern  it 
throughout,  wherever  its  performance  is 
sought  to  be  enforced."  Ogdcn  i'.  Saun- 
ders, 12  Wheat.  257,  259,  per  Washington, 
.1.,  Thompson,  J.,  p.  302,  citing  the  extract 
from  Sturges  v.  Crowningshield,  said : 
"  That  is,  as  I  understand  it,  the  lair  of 
the  contract  for/iis  Us  obligation ;  and  if  so, 
the  contract  is  fulfilled  and  its  obligation 
discharged  by  complying  with  whatever 
the  existing  law  required  in  relation  to 
such  contract ;  and  it  would  seem  to  me 
to  follow,  that  if  the  law,  looking  to  the 
contingency  of  the  debtor's  becoming  un- 
able to  pay  the  whole  debt,  should  pro- 
vide for  his  discharge  on  payment  of  a 
part,  this  would  enter  into  the  law  of  the 
contract,  and  the  obligation  to  pay  would, 
of  course,  be  sulijcct  to  such  contingency." 


[702] 


And  per  Triinble,3.,p.  318:  "From  these 
authorities,  and  many  more  might  be 
cited,  it  may  be  fairly  concluded,  that  the 
obligation  of  the  contract  consists  in  the 
pmcer  and  efficacy  of  the  law  which  applies 
to  and  enforces  pcrfonnance  of  the  con- 
tracts, or  the  payment  of  an  equivalent 
for  non-performauee.  The  obligation  does 
not  inhere  and  subsist  in  the  contract  it- 
self, proprio  vigore,  but  in  the  law  applica- 
ble to  the  contract.  This' is  the  sense,  I 
think,  in  which  the  constitution  uses  the 
term  obligation." 

(k)  "Eight  and  obligation  are  considered 
by  all  ethical  writers  as  correlative  terms. 
Whatever  I  by  my  contract  give  another 
a  right  to  require  of  me,  I  by  that  act  lay 
myself  under  an  obligation  to  bestow. 
The  obligation  of  every  contract  will  then 
consist  of  that  right  or  power  over  my 
will  or  actions,  which  I,  by  my  contract, 
confer  on  another.  And  that  right  and 
power  will  be  found  to  be  measured, 
neither  by  moral  law  alone,  nor  univer- 
sal law  alone,  nor  by  the  laws  of  society 
alone,  but  by  a  combination  of  the  three, 
—  an  operation  in  which  the  moral  law  is 
explained  and  applied  by  the  law  of  na- 
ture, and  both  modified  and  adapted  to 
the  exigencies  of  society  by  positive  law." 
12  Wheat.  281,  per  Johnson,  J. 

[l]  "  Contracts  have  consequently  an  in- 
trinsic obligation.  ...  No  State  shall 
'  pass  any  law  impairing  the  obligation  of 
contracts.'  These  words  seem  to  us  to 
import  that  the  obligation  is  intrinsic; 
that  it  is  created  by  the  contract  itself,  not 
that  it  is  dependent  on  the  laws  made  to 
enforce  it."  Ogden  v.  Saunders,  12 
Wheat.  350,  353,  per  Marshall,  C.  J. 
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general  police  regulations  for  the  preservation  of  tlie  public 
health  and  morals.  Thus,  if  a  legislature  grant  a  charter  to,  a 
corporation  to  hold  land  for  the  purpose  of  burying  the  dead 
within  the  limits  of  a  city ;  can  a  subsequent  legislature,  for 
the  purpose  of  preserving  the  health  of  the  city,  prohibit  all  per- 
sons from  burying  the  dead  within  the  limits  of  the  city,  and 
by  this  prohibition  render  their  former  grant  useless  and  inoper- 
ative ?  Or  can  a  legislature,  having  authorized  an  individual 
or  a  company  to  raise  a  certain  sum  of  money  by  lotteries,  or 
after  having  licensed  individuals  to  sell  spirituous  liquors  for  a 
certain  period,  afterwards,  for  the  purpose  of  preserving  the 
public  morals,  recall  such  authority  or  license,  by  a  general  law, 
prohibiting  lotteries,  or  the  sale  of  spirituous  liquors  ?  And  if 
this  can  be  where  the  grant  or  license  was  gratuitous,  can  it 
also  be  done  if  a  certain  price  or  premium  was  paid  for  it  ? 
While  the  authorities  are  not  uniform,  we  consider  the  prevail- 
ing adjudication  of  this  country  to  favor  the  rule,  that  such 
general  laws  are  not,  in  either  case,  -within  the  purview  or  pro- 
hibition of  the  constitution,  (m)  If  nothing  is  paid  for  the 
license  or  the  authority,  the  authorities  are  quite  uniform  that  it 
may  be  taken  away  by  such  general  law.  But  where  a  fee  or 
premium  has  been  paid,  there  are  cases  which  hold  this  to  con- 
stitute a  contract  that  is  binding  on  both  parties,  (w) 

It  is  certain  that  a  State  may  pass  an  act  limiting  the  time 
within  which  existing  rights  of  action  shall  be  barred.  But  a 
reasonable  time  must  be  given  after  its  passage,  within  which 
they  may  be  enforced,  (o) 

(m)  Phalen's  case,  1  Rob.  (Va.)  713;  ence  not  barred  by  the  statute  should  be 

Phalen  v.  Virginia,  8  How.  163 ;  Hirn  v.  construed  to  be  within  it,  there  could  be 

The  State,  of  Ohio,  1  Ohio  State  R.  15;  little   doubt   of  its   unconstitutionality." 

Baker  u.  Boston,  12  Pick.  194;  Vander-  Jackson    u.   Lamphire,    3   Peters,    290; 

biit  w.  Adams,  7  Cowen,  349;  Coates  v.  Bronson   v.   Kinzie,    1    How.   311;   Mc- 

The  Mayor  &c.  of  New  York,  id.  585  ;  Cracken  v.  Hayward,  2  id.  608  ;  Society, 

see  24  Am.  Jurist,  279,  280.  &c.  v.  Wheeler,  2  Gall.  141 ;  Call  v.  Hag- 

(n)  State  of  Missouri  v.  Hawthorn,  9  ger,  8  Mass.  423  ;  Blackford  v.  Peltier,  1 

Missouri,  389.    See  Preleigh  v.  The  State,  Blackf  36  ;  Proprietors  of  Ken.  Purchase 

8   id.    606  ;  State   v.    Sterling,   id.    697 ;  v.  Laboree,  2  Greenl.  293  ;  Beal  v.  Nason, 

State  u.  Phalen,  3  Harrington,  441.  14  Maine,  344;  Griffin  c.   McKenzie,    7 

(o)  Sturgcs  V.  Crowninshield,  4  Wheat.  Geo.  163  ;  West  Peliciana  R.  R.  Co.  v. 

122,  207.   Marshall,  C.  J. :  "If  in  a  State  Stockett,   13  Sm.  &  M.  395;   Butler  v. 

where  six  yonrs  may  be  pleaded  in  bar  to  Palmer,  1  Hill,  328 ;  Pearce  v.  Patton,  7 

an  action  of  assumpsit,  a  law  should  pass  B.  Monr.  162;  James  v.  StuU,  9  Barb, 

declaring  that  contracts  already  in  exist-  482 ;  see  Stori/,  Coram.  Const.  §  1379. 
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Cases  have  also  arisen  under  the  clause  of  the  constitution  of 
the  United  States,  which  relates  to  the  regulation  of  commerce 
by  congress.  In  these  cases  the  supreme  court  appear  to  recog- 
nize the  validity  of  police  regulations  or  statutes  which  indi- 
rectly affect  the  exercise  of  powers,  which,  by  the  constitution, 
belong  exclusively  to  congress,  (p)  We  do  not  refer  to  these 
questions,  however,  particularly,  as  they  do  not  seem  to  come 
within  the  scope  of  the  Law  of  Contracts. 

(p)  Smith  V.   Turner,  7  Howard,  283,  prohibiting  the  sale  of  spirituous  liquors. 

as   to   the    State    taxes    on    passen;j;ers.  ISTew  York  )'.  Miln,  11  Peters,  102,  as  to 

Thurlow  V.    Massachusetts,   5    Howard,  statute  of  New  York  prescribing  sundry 

504,  as  to   the  laws  of  Massachusetts,  of  regulations  as   to  passengers   brought  to 

Rhode  Island,  and  of  New   Hampshire,  that  State. 
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When  notes  are  referred  to,  the  pages  on  which  they  commence  are  given. 


ABATEMENT, 

lis  pendens,  good  cause  of,  231-234. 
ACCEPTANCE, 

required  by  the  Statute  of  Frauds,  319-325. 

rights  of  buyer,  when  after  acceptance  the  article  proves  deficient 
in  quantity  or  quality,  325-327. 
ACCESSION, 

of  goods,  474,  475. 
ACCORD  AND  SATISFACTION, 
definition  of,  193. 

must  be  complete  and  perfect,  193. 

■when  the  acceptance  of  a  new  promise,  equivalent  to,  194,  195. 
revival   of  the  original   cause   of   action,  when    the   new   executory 

promise  is  broken,  195,  196. 
acceptance  of  negotiable  paper  as  a  new  promise,  effect  of,  196. 
evidence  of  simultaneous  parol  agreement  for,  admissible  to  bar  suit 

upon  written  contract,  196. 
compromises  of  mutual  claims  or  suits,  130,  197. 

when  effective  only  as  a  suspension  of  the  original  cause  of  action,  196, 
197. 
agreement  to  suspend  not  to  be  inferred  from  merely  giving  col- 
lateral security  with  power  to  sell  upon  condition,  197. 
acceptance,  as  satisfaction,  necessary  to,  197. 

fact  of,  question  for  the  jury,  197,  u.  (rl). 
must  be, beneficial  to  the  creditor,  and  bave  a  consideration,  198,  199. 
when  defeated  by  the  default  of  the  debtor,  199. 
whether  release  of  equity  of  redemption  is  good  as,  199. 
literal  performance  of  the  accord  not  sufBcient,  199. 
analogy  between  and  award,  200. 
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ACCORD  AND   SATISFACTION, 

made  by  a  tliird  person,  and  ratified  by  tlic  parties,  200. 
made  before  a  breach,  not  a  bar,  200. 
ACCOUNTS, 

mutual,  effect  of  the  charge  of  a  new  item  in,  351-353. 

effect  of  striking  balance  of  in  reviving   debt  barred  by  the 
statute  of  limitations,  356. 
between  merchants  excepted  fi-om  the  statute  of  limitations,  366-370. 
ACKNOWLEDGMENT, 

what  sufficient  to  revive  a  debt  barred  by  the  statute  of  limitations, 
343,  n.  (?/),  345,  ii.  (c),  347-353. 
ACTION, 

when  barred, 

pendency  of  another,  defence  of,  231-234. 

{See  Pendency  of  another  Suit.) 
for  part  of  claim,  as  for  interest  without  principal,*ofFect  of,  132,  147, 

463,  464. 
payment  of  debt  and  costs  upon  one  action  will  not  defeat  action  for 
nominal  damages  against  another  party  for  same  cause  of  action,  130, 
n.  (u). 
award  of  discontinuance  of,  and  of  nonsuit,  209. 
upon  claim  submitted  to  arbitration  revokes  submission,  219  h. 
(See  Limitations,  Statute  of.) 
ADMINISTRATORS, 

(See  Executoks  and  Administrators.) 
ADMISSION, 

of  debts  barred  by  the  statute  of  limitations. 
(See  Acknowledgment.) 
ACT  OF  GOD, 

action  on  the  replevin  bond  defeated  by  the  destruction  of  the  property 
by,  478. 
AD   DAMNUM, 

damages  not  to  exceed,  442. 
ADVANCES, 

factor's  right  to  sell  to  rejia\-,  406. 
MS  ALIENUM, 

of  the  civil  law,  582. 
AGENTS, 

remission  of  money  by,  49,  n.  (z). 

payment  to,  payment  to  the  principal,  126,  127. 

of  the  debtor,  payment  to,  126. 

tender  to,  and  by,  151,  160. 

set-oif,  by  and  against,  248-251. 

fraud  of,  responsibility  of  the  principal  for,  27  7. 

signing  by,  under  the  statute  of  frauds,  291,  292. 

in  equity,  646,  n.  (lo). 
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AGENTS,  continued. 

when  agent  may  write  his  own  signature,  291,  292. 

how  agent  may  be  authorized,  291,  rt.  ("m),  (n),  292,  n.  (</),  293,  294. 

who  may  be,  for  purpose  of  signing,  292. 

carrier,  when  an  agent,  by  the  statute  of  frauds,  327-330. 

written  aclcnowledgment  by,  whether  sufficient  to  revive  a  debt  barred 

by  the  statute  of  limitations,  357-359. 
of  tlie  creditor,  promise  to,  revives  the  debt,  365. 
when  interest  allowed  in  an  action  by  the  principal  against,  382. 
damages  in  an  action  against,  465-468. 
in  an  action  by,  468. 

nominal,  when  recoverable  against,  493,  n.  (d). 
when  assignees  in  insolvency  may  employ,  620,  621. 
(See  Attokney,  Auctioneer.) 
AGIO, 

meaning  when  used  as  a  term  in  contracts,  8. 
AGREEMENT, 

words  of  recital  in  deed  constituting,  22,  23. 
when  equivalent  to  covenant,  13,  n.  (r),  14,  15. 
ALTERATION, 

effect  of,  when  made  by  a  stranger,  223. 
when  made  by  a  partv,  223-227. 
upon  bonds,  226,  notes  (r)  and  (u). 

on  deeds,  bills  of  exchange,  and  awards,  223,  n.  (q),  228,  and  n. 
(a). 
material  and  immaterial,  226. 
whether  material,  a  question  of  law,  226. 
by  adding,  or  tearing  off  a  seal,  227,  228. 
by  filling  blanks,  229. 
when  obvious,  whether  presumed  to  have  been  made  before  or  after 

execution,  228,  and  n.  (a). 
in  a  deed,  after  the  vesting  of  the  estate  —  the  estate  not  divested  by, 

223,  n.  (q),  230,  231. 
of  covenants,  231. 
ALTERNATIVE, 

contract  in  the,  how  performed,  163,  169,  170. 
when  one  branch  of  the,  becomes  impossible,  170. 
AMBIGUITIES, 

latent  and  patent,  69-75. 
AMBIGUOUS   WORDS,  50,  51,  and  n.  (6),  55,  and  n.  (/). 
ANNUITIES, 

purchase  of,  not  usurious,  388,  u.  (c),  416,  417 
agreements  concerning,  how  enforced,  527,  528,  532. 
ANTENUPTIAL  CONTRACTS, 

(See  Makkiage  Settlements.) 
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APPORTIONMENT, 

of  price,  effect  of,  on  entirety  of  a  contract,  29-31. 
of  contracts,  defined,  32. 

compensation  for  service  under  a  contract  not  apportionable,  depend- 
ent on  its  entire  performance,  32,  33,  172. 
wEen  contracts  are  apportionable,  33,  170-173. 

remedy  of  a  party  for  part-performance  of  a  contract,  not  apportion- 
able when  the  failure  is  not  his  fault,  34,  35,  and  n.  (d). 
when  compensation  for  part  performance  may  bo  set  off,  246. 
APPRENTICESHIP, 

ancient  law  of  in  England,  probable  ground  of  considering  contracts  in 
restraint  of  trade  illegal,  254-257,  259. 
APPROPRIATION, 

of  payments,  140-147,  356. 

{See  Payment.) 
ARBITRAMENT, 

ARBITRATION, 

ARBITRATOR, 


{See  AwAKD.) 
{See  Award.) 
{See  AwAKD.) 


ARRANGEMENT, 

of  words,  how  affecting  construction,  25. 
ARREST, 

right  of,  whether  governed  by  the  lex  loci  contractus,  101,  102. 

laws  exempting  from,  when  constitutional,  702-705. 
ART, 

words  of,  how  construed,  4,  n.  (J),  5. 
ASSIGNEES, 

joint  payment  to  one  of,  128. 

in  bankruptcy  or  insolvency, 

{See  Bankruptcy  and  Insolvency.) 

who  may  be,  015-624. 

what  real  property  passes  to,  624-630. 

what  personal  property,  630-648. 

what  interests  or  property  do  not  pass,  648-652. 

inaccuracy  in  the  use  of  the  word,  632,  641. 

considered  as  agent  for  insolvent,  632. 

trustee,  not  grantee,  617,  618,  641. 

powers  and  duties  of,x041,  n.  {z). 
ASSIGNMENT, 

of  a  debt,  effect  of,  137,  138. 

in  bankruptcy  or  insolvency, 

{See  Bankruptcy  and  Insolvency.) 
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ATTACHMENT, 

foreign,  when  a  bar,  118,  232,  233. 
property  exempt  from,  648. 

laws  exempting  property  from,  whether  constitutional,  703-705. 
whether  assignment  in  bankruptcy  or  insolvency  transfers  personal 
property  in  foreign  state,  to  assignee,  as  against  foreign  attaching 
'    creditors, 

{See  Bankruptcy  and  Insolvency.) 
effect  of  upon  covenants  in  a  deed  against  incumbrances, 
(See  Incumbrance8.) 
ATTESTATION, 

after  execution,  effect  of,  226,  n.  (m),  227,  n.  (v). 
ATTOKNEY, 

payment  to,  126. 

tender  to,  151,  n.  (r). 

charge  of  for  writing  letter,  need  not  be  tendered,  151,  n.  (r). 

lien  of,  on  an  award,  213. 

set-off,  how  affected  by,  242. 
claim  of,  for  professional  services,  when  the  statute  of  limitations  begins 

to  run  on,  373. 
fees  of,  when  recoverable  as  damages,  441,  442,  487-489. 
damages  in  an  action  against,  465-468. 
agreement  to  sell  the  business  of,  how  enforced,  526,  n.  (g'). 
when  assignee  in  insolvency  may  employ,  620,  621. 
AUCTIONEER, 

payment  to,  127. 
duty  of,  as  stakeholder,  139. 

sales  by,  whether  within  the  statute  of  frauds,  292,  n.  (r). 
an  agent  for  vendor  and  vendee,  292,  and  n.  (r). 
AVERAGE, 

meaning  when  used  as  a  term  in  contracts,  8. 
AVOIDANCE, 

of  contracts,  9,  10,  12,  33. 
AWARD, 

analogy  between,  and  accord  and  satisfaction,  200. 

and  a  judgment,  213. 
must  conform  to  the  submission,  201. 
cannot  affect  strangers,  201. 
bad  for  directing  qui  lam  action  to  cease,  201,  n.  (o). 

third  person  to  give  bond  as  security,  id. 
party's  wife  and  son  to  convey,  id. 
action  by  party  and  wife  to  cease,  id. 
servant  of  party  to  pay,  id. 
party  to  become  bound  with  sureties,  id. 
surety  on  submission  bond  to  pay,  id. 
VOL.  II.  60 
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AWARD,  continued. 

party  to  cause  a  stranger  to  act,  201,  n.  (o). 

party  to  erect  stile  on  another's  land,  id. 

parties  to  pay  stranger,  unless  agent  for  the  other  party, 

and  when  this  is  to  be  presumed,  201,  202. 
parties  to  marry  each  other,  207. 
effect  of  strangers'  acquiescing  in  the  award,  201,  n.  (o). 
matters  to  be  embraced  in,  202-204. 
severable  award,  202. 
must  be  certain,  204-206. 
possible,  20G. 
lawful,  207. 
reasonable,  207. 
mutuality  in,  207,  208. 
must  be  final  and  conclusive,  208,  209. 
of  nonsuit,  208,  209. 
of  discontinuance  of  suit,  209. 
upon  condition,  209. 

when,  although  defective  in  particulars,  may  be  sustained,  210,  211. 
construction  of,  favorable,  210,  211. 
when  words  of,  are  more  comprehensive  than  those  of  the  submission, 

or  less  so,  211. 
of  a  submission  of  "  all  demands  and  questions,"  211. 
of  "costs,"  "charges  and  expenses,"  effect  and  construction  of,  20C, 

n.  (J),  (rf),  208,  n.  (q),  211. 
of  releases,  power  of  arbitrators  to  order,  and  meaning  of,  208,  n.  (p), 

211,  212. 
arbitrators  have  no  power  to  direct  release  of  claims,  "  to  the  time  ot 

the  award,"  212. 
form  and  publication  of,  212. 
lien  of  attorney  upon,  for  his  fees,  213. 
when  relied  on  in  defence,  proof  of  submission,  or  execution  of  award, 

by  each  party  must  be  proved,  213. 
when  set  aside,  for  fraud  or  corruption  of  arbitrators,  or  irregularity  in 
conduct  or  proceedings,  213-219. 
for  mistake  of  arbitrators,  in  law  or  fact,  213-217. 
because   arbitrators  referred   questions  of  law  to  the 

court,  216. 
for  irregular  proceedings  as  to  notice  to  parties,  217. 

examination  of  witnesses, 

218. 
choice  of  umpire,  219. 
power  of  arbitrators,  216,  219  c. 
alteration  of,  223,  n.  (</). 

when  specifically  enforced,  514,  n.  (p),  536,  n.  (x),  553,  n.(e). 
agreement  to  refer  when  specifically  enforced,  514,  n.  (p),  53G  n.  (x), 
553,  u.  (e). 
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AWAED,  continued. 

Of  revocation  of  submission  to  arbitrators.,  219  a-219  c. 
extent  and  limitation  of  power  of,  219  a. 
submission  made  by  order  of  court,  219  a. 
hy  one  party,  entitles  the  other  to  damages,  219  6. 

measure  of  damages,  id 
notice  of,  219  b. 
form  of,  219  6. 
implied,  219  6. 

by  suit  upon  claim  submitted,  219  6. 

marriage  of  feme  sole,  party  to  submission,  id. 
lunacy  of  party,  id. 
destruction  of  subjectmatter,  id. 
death  of  party  to  the  submission,  219  e. 
death,  or  refusal,  or  inability  to  act,  of  arbitrator,  id, 
whether  by  bankruptcy  or  insolvency  of  party  to  the  submis- 
sion, 219  b,  219  c. 
power  of  parties  and  arbitrators  after  award  is  made,  219  e. 
submission  to  arbitration  by  insolvent  or  bankrupt,  and  by  assignee, 

623,  n.  (k). 
submission  by  insolvent  does  not  bind  assignee,  623,  n.  (fc). 
assignee  of  insolvent,  when  personally  liable  upon  submission,  623,  n.  (fc). 
does  not  change  nature  of  claim  in  insolvency,  668. 
AWAY-GOING  CROPS, 

allowed  to  tenants,  49,  n.  (z),  59,  n.  (j). 

B. 

BAILMENT, 

(^See  Carkier,  Common  ;  Pledge.) 
BANKS, 

eifect  of  usage  on  the  business  of,  49,  n.  (z). 
payment  in  bills  of, 

(&e  Bank-Bills.) 
stock  of, 

(See  Stock.) 
transactions  between,  not  within  the  exception  of  the  statute  of  limita- 
tions in  favor  of  accounts  between  merchants,  368,  u.  (a), 
sale  of  notes  of,  when  usurious,  386,  n.  (w). 
when  usury  committed  by,  in  the  calculation  of  interest,  406,  407. 

in  the  discount  of  notes  and  bills,  406-410. 
charters  of,  when  protected  by  the  United  States  constitution,  684. 
checks  of,  pa3'ment  in,  135. 
BANK-BILLS, 

payment  in,  133,  134. 

when  forged  or  of  a  broken  bank,  134,  135. 
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BANK-BILLS,  continued. 

payment,  when  forged,  to  the  bank  itself,  134,  n.  (/),  (g). 

(See  Payment.) 
tender  of,  not  valid,  when  objected  to,  133,  157. 
BANK  CHECKS, 

payment  in,  135. 
BANKRUPTCY  AND  INSOLVENCY, 

(See  Insolvent.) 
whether  assignment  in,  transfers  personal  property  in  foreign  state,  to 
assignees,  as  against  foreign  attaching  creditors,  83,  n.(/),  003-606,632. 
part  payment  by  one  of  several  joint  debtors,  made  in  expectation  of,  303. 
of  party  seeking  specific  performance,  when  ground  for  refusing,  565. 
whether  a  plea  in  real  actions,  495. 

laws  relative  to,  ho  w  affected  by  the  constitution  of  the  United  States,  700. 
of  party  to  submission,  effect  of  in  revoking  submission,  219  b,  219  c. 
The  general  purpose  of  Bankrupt  Laws,  577-585. 
no  imprisonment  for  debt  at  common  law,  577. 

forms  of  actions  used  at  common  law  to  enforce  payment  of  debts,  577. 
prcecipe,  577. 
p07ie,  577. 
distringas,  57  7. 
capias  ad  respondendum,  577. 
satisfaciendum,  577. 
insufficiency  of  common  law  to  meet  wants  of  commerce,  577-579. 
first  statutes  of  bankruptcy,  577,  578. 
derivation  of  word  bankruptcy,  577,  n.  (V). 
aversion  of  common  law  lawyers  to  the  bankrupt  laws,  578. 
their  necessity  attributable  to  growth  of  commercial  prosperity,  578. 
operation  of  common  law  can  only  affect   two   parties,  plaintiff"  and 

defendant,  579. 
preference  among  creditors  permitted  by  common  law  in  two  ways : 
when  payment  made  directly  by  insolvent  to  the  creditor,  579,  and 

when  this  effected  through  medium  of  trustees,  by  assignment,  579, 
and  n.  (e). 

common  law  privilege  of  preference  forbidden  in  most  States  by  stat- 
ute, 579  II.  (e),  and  see  600. 

its  validity  maintained  in  many  cases  cited,  579,  n.  (e),  and  see  600. 

principle  of  preference  opposed  to  spirit  of  commerce  and  justice,  580. 

permitted  in  New  York,  but  prevents  insolvent  from  obtaining  a  dis- 
charge, 581. 

the  injustice  it  works,  by  giving  facilities  and  success  to  fraud,  581. 

how  the  principle  of  bankrupt  laws  is  to  obviate  these  evils,  582. 

its  similarity  to  Roman  aes  alienum,  582. 

cessio  lonorum,  583. 
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BANKRUPTCY  AND  INSOLVENCY,  contmmd. 

bankrupt  laws  of  England  proceeding  upon  assunaptlon  that  bankruptcy- 
is  a  crime,  and  bankrupt  a  criminal,  583. 

how  this  assumption  arose,  583. 

how  far  good,  when  a  distinction  existed  between  bankrupt  and  insol- 
vent laws,  583,  n.  (/). 

from  this  distinction  two  systems  of  law  arose,  one  bankrupt,  the  other 
insolvent,  584. 

distinction  less  positive  and  exact  than  formerly,  584. 
stated,  584, 

insolvency  and  bankruptcy  used  synonymously,  585. 

purpose  of  bankrupt  and  insolvent  laws  the  same,  585. 
divided  into  two  parts ; 

first,  to  secure  ratable  disposition  of  effects  to  creditoi'S,  S85. 
second,  immunity  from  molestation  to  honest  debtor,  585. 
The  History  of  American  Bankrupt  Law,  585-601. 

colonists  did  not  adopt  English  laws  of  bankruptcy  and  insolvency,  585. 

power  to  make  such  laws  given  by  constitution,  685,  and  see  599. 

first  bankrupt  law  passed  in  1800,  586. 

second       "         "         "  1841,  586. 

ground  of  objection  to  such  a  law  stated,  586,  587  and  notes,  588. 

an  endeavor  to  avoid  these  objections  in  law  of  1841,  588, 

all  debtors,  by  it,  might  become  voluntarily  bankrupts,  588. 

two  exceptions,  public  defaulters  and  debtors  in  a  fiduciaiy  capacity,  588. 

these,  and  no  others,  might  be  made  so  by  compulsion,  588. 

discharge  given  to  all,  588. 

necessity  of  a  national  bankrupt  law  at  that  time,  588. 

most  States  adopt  insolvent  laws,  588,  589. 

distinction  between  the  remedy  and  the  right,  adopted  by  Marshall,  C. 
J.,  589, 

operation  of  State  law  upon  creditors  living  in  another  State,  689. 

frequent  occurrence  of  this  question,  589. 

diversity  of  decisions  of  courts  upon  it,  590. 

in  what  cases  the  distinction  between  remedy  and  right  has  been  ap- 
plied, 590  and  a.  (h). 

State  law,  whether  permitted  to  release  debfxjr  from  liability  of  subse- 
quently acquired  property,  591,  and  n.  {j),  592. 

former  conformity  of  State  insolvent  laws  to  those  of  England  as  to  this 
liability,  591. 

State  law  removing  this  liability  affects  remedy  only,  and  does  not  im- 
pair obligation  of  contracts,  591,  and  n.  (j),  592. 

law  of  place  where  contract  is  to  be  performed  part  of  contract,  592,  593. 
(iSce  Place,  Law  op.) 

right  of  every  State  to  determine  for  its  own  citizens  in  respect  to  a  con- 
tract made  or  to  be  performed  within  its  sovereignty,  593. 
60* 
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State  insolvent  laws  may  constitutionally  discharge  contracts  made  be- 
tween its  own  citizens  within  the  State,  593,  n.  {[). 
participation  in  proceedings  under  such  laws  by  citizens  of  another 

State,  an  assent  to  them,  and  binding,  593,  n.  (/). 
whether  State  laws  may  discharge  contracts  made  between  citizens  of 

different  States  doubtful,  593,  n.  (I). 
cases  relating  thereto  considered,  593,  n.  (I). 

State  laws  cannot  reach  contract,  not  to  be  performed  within  its  sover- 
eignty, 594,  595. 
authorities  relating  thereto  examined,  595,  n.  (m). 
how  discharge  in  one  State  bar  to  an  action  in  another,  597. 
imperium  in  imperio  of  United  States  Courts,  598. 

operation  of  United  States  Courts  in  favor  of  creditors  residing  in  dif- 
ferent State  from  debtor,  598. 
its  injustice  obviated  by  a  statute,  598. 
does  not  prevent  process  by  summons,  &c.,  598. 
execution  cannot  reach  property  distributed  or  in  hands  of  assignee,  598, 

599. 
possibly  property  protected  if  first  step  taken  towards  legal  insolvency,  599. 
decisions  of  courts  conflicting  upon  above  points,  599. 
concurrent  right  of  the  United  States  and  of  the  several  States  to  enact 

banki-upt  and  insolvent  laws,  599,  and  see  585,  586. 
national  statute  introduces  a  uniform  system,  599. 

supersedes  and  suspends  State  law,  599. 
but  does  not  repeal  it,  600. 
State  law  revives  at  expiration  of  national,  600. 
whether  insolvent  law  avoids  voluntary  assignments,  600,  601,  and  see 

579,  n.  (e). 
allowed  when  made  in  good  faith,  and  no  suspicion  attaches,  600. 

in  England  when  six  sevenths  of  creditors  approve  it,  601. 
hazard  attending  such  assignments,  601,  n.  (u). 
slight  errors  of  fatal  consequence,  601,  n.  (u). 
assent  of  creditors  necessary,  601,  ii.  («). 
creditor  may  invalidate  whole  proceedings,  601,  n.  (u). 
while  proceeding  wholly  in  pais,  practice  allowed,  601,  n.  (v). 
when  before  courts,  bound  by  statutes,  601,  n.  (k). 
three  descriptions  of  fraudulent  conveyances  which  brinrr  one  within 
operation  of  first  section  of  U.  S.  Bankrupt  Act,  601,  n.  (w). 
Of  insolvency  and  bankruplcy  under  foreign  laws,  002-609. 
several  States  foreign  to  each  other  as  to  bankrupt  laws,  602. 
effect  of  bankruptcies  or  insolvencies  under  laws  of  foreign  nations,  602. 

under  our  own  law  upon  subjects 
of  foreign  governments,  602. 
validity  of  discharge  of  debt,  when  made  and  to  be  performed,  and  when 
not  made  nor  to  be  performed  within  the  State,  602. 
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validity  when  made  in  one  State  to  be  performed  in  another,  C02. 

between  citizens  of  two  States,  602. 
discharge  of  bankrupt  under  laws  of  this  country  no  discharge  against 

creditors  of  a  foreign  country,  602,  n.  (6). 
otherwise  in  England,  France,  and  Holland,  602,  n.  (6). 
in  this  country  discharge  considered  local,  602,  n.  (V). 
in  courts  of  Pennsylvania,  principles  of  comity  prevailing  in  courts  of 

England  adopted,  602,  n.  (6). 
a  discharge  binding  on  creditor  although  resident  here,  if  debt  both 

contracted  and  to  be  discharged  in  foreign  country,  602,  ii.  (A), 
how  far  foreign  law  can  operate  to  sequestrate  insolvent's  property  at 

commencement  of  proceedinga,  603,  83,  n.  (/). 
bankrupt  laws  regarded  in  two  ways  : 

one  merely  local  and  municipal,  603. 

the  other  as  making  branch  of  law  of  nations,  603. 
the  assumption  upon  which  this  latter  view  is  based,  603. 
sequestration  of  all  the  insolvent's  property  for  general  good  of  all 

creditors,  604. 
same  view  taken  by  courts  of  England,  Franco,  and  Plolland,  604. 
the  non-locality  of  personal  property,  but  follows  person  of  owner,  604, 

n.  (e),  83,  n.  (/). 
transfer  in  bankruptcy  in   above  countries  operates   as  a   voluntary 

assignment,  and  conveys  all  property  wherever  situated,  604. 
soundness  of  such  doctrine,  604,  605. 
based  upon  two  principles,  604,  n.  (e). 
reasons  for  uniformity  of  bankrupt  laws  between  the  States,  would  hold 

in  case  of  foreign  nations,  605. 
in  this  country,  bankrupt  laws  strictly  municipal,  606. 
American  creditor  may  retain  any  property  against  foreign  assignee,  606, 

632,  aredsee  83,  n.  (/). 
grounds  upon  which  American  courts  deny  that  bankrupt  law  is  inter- 
national, 606,  n.  (/). 
if  foreign  assignee  has  obtained  possession  previously,  American  creditor 

cannot  hold,  607. 
right  of  foreign  assignee  to  perfect  his  title  by  possession  admitted  by 

our  courts,  608,  and  n.  Qi). 
transfer  of  real  property  governed  by  lex  loci  rei  sitce,  608. 
land  seldom  treated  as  merchandise,  608. 
how  land  would  pass  to  a  foreign  assignee,  609. 
Of  the  tribunal  and  jurisdiction,  609,  610. 
in  England  a  regular  court  of  bankruptcy,  609. 
judges  and  commissioners  may  sit  alone,  609. 
on  questions  of  fact  may  order  a  jury,  609. 
appeal  lies  to  Lord  Chancellor  and  House  of  Lords,  609. 
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in  United  States,  district  judges  have  jurisdiction,  G09. 

in  each  district,  commissioners  appointed  to  take  the  preliminary  steps, 

610. 
State  insolYcnt  laws  different,  610. 
judges  of  probate,  masters  in  chancery,  or  commissioners  of  insolvency, 

sit  as  a  court,  610. 
statutes  provide  for  resort  to  court,  610. 
infrequency  of  appeals,  610. 
Who  may  he  bankrupts  or  insolvents,  610-614. 
all  persons  owing  debts  could  become  insolvents,  Gil. 
distinction  between  insolvents   and  bankrupts  maintained  in  the  late 

U.  S.  Bankrupt  Act,  611,  n.  (n). 
traders  could  be  compelled,  and  debtors  could  apply,  to  go  into  insol- 
vency, Gil,  n.  (n). 
difficulty  of  defining  traders,  612. 
enumeration  of  such  by  English  statute,  612,  n.  (o). 
distinction  not  existing  in  State  insolvent  laws,  613. 
generally  in  this  country,  all  persons  may  become  insolvents,  613. 
where  State  statute  permits  process  in   invitum,  it  does  so  against  all 

kinds  of  debtors,  613. 
exceptions  to  this  rule,  613. 

one  wholly  and  always  a  lunatic  cannot  become  an  insolvent,  613. 
nor  an  infant,  614. 

nor  married  women,  unless  acting  as  sole,  614. 
as  to  an  infant  being  declared  so  on  his  own  petition,  G14,  n.  (j). 
0/  the  assignee,  615-624. 
in  this  country  never  official  persons,  615. 
appointed  by  creditors,  615. 
cannot  appoint  bankrupt  himself,  615,  n.  (s). 

nor  solicitor  to  commissioner  or  his  partner,  615,  n.  (s). 
banker  receiving  money  under  the  bankruptcy  ought  not  to  be  assignee, 

615,  n.  (s). 
solvent  partner  may  be,  615,  n.  (s). 
when  creditors  fail  to  appoint,  court  may,  615. 

who  disqualified  from  being  appointed  assignee  by  the  court,  615,  n.  (<). 
not  removable,  but  for  cause  shown,  615. 
proper  tribunal  bound  to  listen  to  applications  of  creditors  for  removal, 

615. 
if  cause  exist  may  remove,  615.  , 

judicially  known  to  them  may  remove  without  application,  G15. 
such  matters  regulated  by  statute,  616. 
when  new  choice  may  be  ordered,  616,  n.  (u). 
upon  refusal  to  admit,  the  newly  chosen  assignee  may  appeal,  616, 

n.  («). 
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incompetency  ground  of  removal,  616,  n.  («). 
fraud  in  procuring  appointment  also,  616,  n.  («). 
so,  if  assignee  buy  in  the  estate  of  bankrupt,  616,  n.  (u). 
or  converts  to  his  ovfn  use  bankrupt's  property,  616,  n.  (u), 
or  makes  exorbitant  charges,  616,  n.  (u). 

or  remove  beyond  the  jurisdiction  of  court  issuing  decree,  616,  n.  (m). 
or  from  the  State,  616,  n.  («). 

assignee's  duties  and  powers  defined  by  statutes,  617. 
assignees  trustees  of  each  and  all  the  creditors,  and  held  as  such,  617, 

618. 
cannot  buy  in  insolvent's  property,  617. 
opinion  of  Lord  Hardwicke  in  one  case  contra,  617,  n.  (w). 
any  gain  made  by  them  belongs  to  assets,  618. 
compound  interest  may  be  exacted  for  negligence  and  refusal  for  a  long 

time,  618,  u.  (x). 
acting  in  obedience  to  majority  of  creditors  no  protection  to  assignee, 

618. 
where  will  of  majority  shall  prevail  provided  by  statute,  618. 
general  power  to  majority  would  defeat  purpose  of  insolvent  law,  618. 
assignee  must  take  possession  immediately,  618. 
for  faulty  delay  in  so  doing  personally  responsible,  618. 
as  also  for  injury  to  the  property,  618. 

to  take  possession  should  have  certified  copy  of  decree,  618,  n.  (a), 
not  bound  to  accept  a  damnosa  hereditas,  619. 
may  take  leasehold  property,  619. 

if  he  takes  it,  takes  it  cum  onere,  and  liable  for  obligations,  619. 
other  parties  having  these  obligations  may  come  in  as  creditors,  619. 
if  he  elect  not  to  take,  property  remains  in  bankrupt,  619,  n.  (a), 
but  subject  to  be  pursued  by  any  creditor  who  had  not  proved  under 

the  bankruptcy,  619,  n.  (a), 
allowed  reasonable  time  to  decide,  619,  n.  (a), 
assignee's  liability  gone  with  the  possession,  619,  n.  (a). 
cannot  select  and  divide  what  is  entire  in  itself,  619. 
must  take  all  or  none,  620. 

represents  insolvent,  and  subject  to  all  equities  against  him,  620. 
liable  for  property  taken  to  which  another  has  a  better  title,  620. 
assignees  must  act  jointly,  620. 
cannot  delegate  their  power,  620. 

nor  substitute  others,  620.  ' 

when  may  employ  agents,  620,  621. 
their  liability  determined  by  general  principles  of  agency,   G21,  and 

"•  (9)- 
when  they  may  sue  in  their  own  name,  621,  and  n.  (A), 
when  they  must  declare  as  assignees,  and  when  not,  621,  and  n.  (A). 
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when  they  may  transfer  notes  by  indorsement,  622. 
generally  insolvent  retains  power  of  indorsing,  G22. 
may  do  whatsoever  trustees  may,  623. 
compound  debts,  623. 
redeem  mortgages,  623,  628. 
compromise  claims  for  or  against  insolvent,  623. 
not  bound  by  bankrupt's  submission  to  arbitration,  623,  n.  (Ic). 
in  submission  to  arbitration  personally  liable,  as  in  case  of  executors 

and  administrators,  623,  n.  (Jc). 
having  powers  of  trustees,  have  also  their  responsibilities,  623. 
are  trustees  and  agents  for  compensation,  623. 
in  what  way  liable  as  such,  623. 
Wkal  real  inoperty  insolcvncy  transfers  to  the  assignee,  624-630. 
theory  of  bankruptcy  system  to  pass  all  effects  into  assignee's  hands, 

624. 
difficulty  of  settling  by  what  kind  of  transfer  land  passes,  624. 
rather  by  sequestration  or  forfeiture  than  by  grant  or  transfer,  624. 
no  deed  necessary  to  give  assignee  title,  Giij. 
becomes  his  by  the  judicial  record  and  appointment,  625. 
inventory  or  schedule  not  essential,  625. 
land  or  interest  in  land  without  being  inventoried,  will  pass  none  the 

less,  625,  and  n.  ((]). 
in  Massachusetts,  if  this  not  observed,  discharges  may  be  refused,  625, 

n.  (q). 
what  rights  or  interests  pass  to  assignee,  625. 
assignee  may  make  an  inchoate  right  complete,  626. 
when  devise  falls  to  insolvent  between  commencement  of  proceedings 

and  discharge,  626-628,  641. 
consent  and  acceptance  of  devisee  essential,  626-628. 
if  bankrupt  refused,  creditors  might  be  defrauded,  626. 
if  plain])-  for  his  benefit,  law  will  presume  his  acceptance  and  pass  it  to 

assignee,  626. 
would  take  the  devise  cum  onere,  627. 
interests  vested  merely,  pass  to  assignee,  627. 
so  if  they  rest  on  contingencies,  but  subject  to  such,  627. 
must  be  a  legal  contingency,  62  7. 
so  a  beneficial  contingency,  however  improbable,  627. 
any  interest  which  bankrupt  can  transmit  will  pass  to  assignee,  627, 

11.  (w),  629. 
where  assignee  could  not  claim  a  devise  falling  to  a  son  before  discharge 

obtained,  628. 
equities  of  redemption  pass,  628. 
may  also  sell  them,  62S. 
to  do  so,  permission  sometimes  required,  628. 
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effect  of  want  of  record,  628. 
whei'e  required,  no  unrecorded  mortgage  available  by  mortgagee  or  his 

assigns  against  honafide  purchaser,  628. 
in  England,  where  no  law  of  record,  purchaser  would  hold  against 

assignees,  628. 
in  this  country,  requirement  of  record  is  peremptory,  628. 
assignee  takes  property,  notwithstanding  insolvent's  unrecorded  mort- 
gage, 628. 
equitable  mortgage  of  English  law,  created  by  delivery  of  title  deeds, 

scarcely  known  in  this  country,  628. 
all  rights  of  action  of  insolvent  to  any  interest  in  land  pass  to  assignee, 

629. 
also  any  interest  of  insolvent  in  wife's  land,  629. 
inability  of  husband  to  bring  or  defend  any  suit,  except  in  name  of 

assignee,  629. 
law  itself  passes  to  assignee  whatever  insolvent  could  transfer,  629. 
property  held  in  a  fiduciary  relation  excepted,  630,  631. 
the  reason  thereof,  630. 
how  assignee  may  avail  himself  of  an  interest  incumbered  with  a  charge, 

630. 
What  personal  property  insolvency  transfers  to  the  assignee,  630-648. 
same  principles,  in  general,  applicable  to  personal,  as  to  real  property, 

630. 
all  property  vests  in  assignee,  630,  n.  (/). 

chattels  or  choses  in  action  held  in  a  fiduciary  capacity,  not,  630,  631. 
any  severable  personal  benefit  of  insolvent  in  such,  passes,  631. 
contracts  relating  to  personalty  assumed  and  executed  by  assignee,  631. 
if  service  could  be  performed  by  insolvent  alone,  not,  631. 
patent  right  passes,  631,  n.  (7i). 
profits  of  daily  labor  do  not,  631,  n.  (A), 
an  interest  in  policy  of  insurance  passes,  631,  n.  (h). 
so  interest  in  improvements  on  government  lands,  631,  n.  (li). 
if  contract  forbid  assignment,  yet  assignee  takes,  631. 

as  in  fire  and  marine  policies,  631,  632. 
inaccuracy  in  the  use  of  word  "  assignee,"  632,  641. 
law  and  not  owner  passes  property  in  insolvency,  632. 
process  of  transfer  rather  by  sequestration,  632. 
even  voluntary  assignment  in  trust  for  creditors,  held  not  to  avoid  the 

policy,  632. 
true  ground  of  such  doctrine,  632. 
assignee  considered  as  an  agent,  632. 
consent  of  insurers  usually  obtained,  632. 
assignee  takes  all  personal  property  abroad  with  qualifications  stated  on 

p.  606,  632. 
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assignee  takes  husband's  right  to  reduce  wife's  choses  in  action  to  pos- 
session, 632. 
fraud  on  part  of  husband  to  attempt  to  put  them  beyond  reach  of  credi- 
tors, 633. 
■whether  insolvency  operates  a  reduction,  633. 
better  view  that  it  gives  only  a  right  to  reduce,  633. 
assignee  therefore  no  property  till  reduction,  633. 
equity  usually  compels  a  reasonable  provision  out  of  her  choses  in  action 

for  wife,  633,  n.  (I). 
money  of  insolvent  in  whosesoever's  hands  taken  by  assignee,  634. 
assignee's  check,  after  notice,  for  same  valid,  and  insolvent's  not,  634. 
money  in  hands  of  factor's  assignees,  when  recovered  in  full,  when  in 

part,  by  consignors,  634,  n.  (m). 
as  to  goods  in  hands  of  factor's  assignees,  634,  n.  (m). 
whore  distinguishable,  consignor  may  take  them,  634,  n.  (m). 
so  if  money  deposited  to   particular  account   of  consignors,  634,  n. 

(m). 
same  rule  applies  to  bankrupt  executor,  634,  n.  (my 
where  mutual  claims,  assignee  takes  balance  due  insolvent,  634. 
creditor's  full  right  of  set-oiF,  634,  666. 
did  not  originate  in  statutes,  634,  n.  (n). 
whatever  right  a  party  has  against  insolvent  he  has  against  assignee, 

635. 
insolvency  of  one  member  of  partnership,  635. 
if  insolvent  fraudulently  convey  property,  he  cannot  take  advantage  of 

his  own  fraud  and  recover  it,  636. 
but  assignee  may,  636. 

what  is  fraud  in  this  sense  often  question  of  fact,  637. 
usually  provided  for  by  statute,  637. 
transfer  must  be  when  party  was  insolvent  or  in  contemplation  of  it, 

637. 
whether  a  sale  is  a  fraudulent  transfer  or  not,  C37,  n.  (9). 
meaning  of  the  clause,  "in  contemplation  of  bankruptcy,"  637,  n.  (;;). 
any  transfer  to  benefit  insolvent  illegally,  voidable  by  assignee,  638. 
when  assignee  not  barred  from  obtaining  any  of  insolvent's  property,  by 

his  act,  638. 
ships  in  port  pass  to  assignee,  638. 

at  sea,  not  certain,  638. 
general  rules  respecting  transfer  of  property  applicable,  638. 
as  to  transfer  of  ship  at  sea  by  bill  of  sale,  638. 
how  ti-ansfer  and  delivery  of  bills  of  lading  vest  property,  639. 
in  hands  of  insolvent  pass  to  assignee,  639. 
if  transferred  honafde,  assignee  cannot  hold  goods,  639. 
mere  delivery  without  indorsement  not  sufficient,  639,  n.  (i-). 
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nor  mere  delivery  of  a  shipping  note  or  delivery  order  instead  of  bill  of 

lading,  639,  n.  (k). 
delivery  order  lodged  with  the  wharfinger^  operates  a  transfer,  and  no 

interest  can  pass  to  assignees,  G39,  n.  (u). 
sale   and  transfer  of  bills  sent  to  consignee  pass  the  property,  if  no 

notice  of  consignor's  insolvency,  640. 
if  notice  reached  factor,  so  that  sale  was  fraudulent,  doubtful  whether 

sale  would  be  void  against  insolvent  purchaser,  640. 
qualifications  and  restrictions  in  bills  prevail,  640. 
right  of  insolvent  to  stop  goods  in  transit,  accrues  to  assignee,  640. 
but  goods  consigned  to  bankrupt  with  right  of  stoppage  in  consignor,  do 

not  pass,  640,  n.  {x). 
assignees  may  take  insolvent's  lease,  640. 
whether  bound  to  take  lease,  641,  619,  n.  (a), 
as  to  acceptance  of  devise,  641,  619,  n.  (a),  626-628. 
difference  between  devise  and  lease,  641. 
presumption  that  grante'e  accepts,  more  applicable  to  devise  than  to  a, 

lease,  641. 
assignee  not  a  grantee,  641. 
inaccuracy  of  terip  assignee,  632,  641. 
trustee  for  creditors  generally,  641. 

all  parties  in  some  respects,  641. 
technically  at  common  law,  lessee  no  estate,  641. 
assignee  acquires  only  right  to  take  the  lease,  641. 
till  his  election,  lease  in  abeyance  or  in  insolvent,  641. 
and  free  from  all  claims  of  assignee  or  creditors,  641. 
so  of  all  property,  641,  642,  and  n.  (a), 
an  assignment  by  commissioners,  what,  641,  n.  (z). 
how   assignees   may  take  possession   of  leasehold  property,  642,  and 

...  (J), 
if  actual  possession,  presumption  that  it  is  as  assignees,  642. 
any  advantage   received   from   leasehold  property,   a  taking  posses- 
sion, 642. 
mere  offering  for  sale,  not,  642. 

nor  mere  neglect  to  deliver  up  the  premises,  642,  n.  (c). 
nor  paying  rent  to  avoid  a  distress,  642,  n.  (c). 
nor  releasing  an  under-tenant,  642,  n.  (c). 
cannot  take  in  part,  and  reject  in  part,  642,  643. 
assignee  liable  for  rents  and  covenants  for  whole  term  if  h©  elects  to 

take,  643. 
transferree  of  assignee  is  subrogated,  643. 
assignee  may  transfer  to  a  beggar,  643. 
how  law  sustains  this  doctrine,  643. 
VOL.   II.  61 
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lease  passes  to  assignee,  though  covenants,  upon  penalty  of  forfeiture, 
against  it,  644. 

landlord  may  look  to  lessee  and  all  subsequent  transferrees,  644. 

reason  thereof,  644. 

a  distinction  held  here  between  bankruptcy  and  insolvency,  644. 

process  against  bankrupt  is  in  invilum,  644. 

insolvent  moves  himself,  644. 

latter  voluntary  breach,  and  hence  works  forfeiture,  645. 

proviso  should  be  inserted  that  bankruptcy  or  insolvency  should  deter- 
mine the  lease,  645. 

competent  for  grantor,  devisor,  or  lessor,  so  to  insert,  645,  n.  (Ji). 

but  not  to  enter  into  agreement  for  any  subsequent  transi'er  in  case  of 
his  own  insolvency,  645,  n.  Qi). 

as  to  his  wife,  645,  n.  (A). 

but  if  wife  brought  him  a  fortune,  she  may  so  restrain  it,  645,  n.  (A). 

all  commercial  paper  in  general  passes  to  assignees,  645. 

his  title  not  dependent  upon  its  negotiability,  645. 

made  by  sequestration  not  transfer  or  purchase,  645. 

title  and  equities  of  third  parties  depend  often  upon  its  negotiability,  645. 

bankruptcy  overrides  commercial  law,  646. 

title  of  innocent  party  yields  to  assignee,  646. 

bankrupt's  transfer  by  bill  of  funds,  invalid  against  assignees,  646. 

bankrupt  may  do  any  act  not  affecting  rights  and  interests  of  assignee, 
646,  n.  (y). 

if  bill  drawn  for  more  than  the  funds  and  accepted,  holder  can  recover 
excess,  646. 

true  only  when  some   act  of  bankrupt   necessary  to  make  a  party's 
title,  646. 

paper  not  available  for  funds  of  assignment  does  not  go  to  assignee,  646. 

paper   held   by   bankers   for   owners   does    not    pass   to   bankers'  as- 
signee, 647. 

if,  however,   banker   has  discounted   it  or  has  a  lien  on  it,  assignee 
takes,  647. 

assignee  takes  benefit  of  promise  to  insolvent,  647. 

measure  of  damages  when  assignee  sues,  647,  648. 
What  property  or  interests  of  hanlrvpt  do  not  pass  to  assignee,  648-652. 

in  all  States  certain  property  exempt  from  attachment,  648. 

where  amount  certain,  question  what  kind,  648. 

merchandise  usually  not  exempt,  648. 

no  right  of  action  for  personal  injury  passes,  648. 

for  breach  of  contract,  648,  649,  and  n.  (?•). 

where  right  to  damages  passes  to  assignees,  650. 

insolvency  occurring,  pending  action  for  assault  and  battery,  insolvent 
would  continue  action,  650. 
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if  judgment  obtained  before  insolvency,  it  would  probably  pass,  650. 
satisfied        "  "        certainly  so,  650. 

property  secured  to  wife's  separate  use,  does  not  pass,  651. 

wearing  apparel  exempted,  651,  and  n.  (m). 

when  jewelry  exempted  and  when  not,  651,  652,  and  notes. 

as  to  money  deposited  by  married  woman  living  separate,  651,  n.  (t). 

where  husband  trustee  of  wife,  property  withheld  from  assignee,  —  Story, 
J.,  651. 

as  to  watch  given  after  marriage,  652. 

same  given  to  children,  652,  and  n.  (k). 
Of  question  of  time,  652-656. 

importance  in  two  ways,  652. 

first,  when  bankrupt  loses  his  power  over  his  effects,  652. 

after  this,  any  transfer  of  his  void,  653. 

in  England  lien  of  assignees  attaches  on  first  act  of  bankruptcy,  653. 

this  rule  confined  to  bankruptcy,  653. 

why  applicable  to  bankruptcy  and  not  to  insolvency,  653. 

wherein  the  reason  fails,  654. 

rule  in  this  country,  654. 

time  usually  settled  by  statute,  654. 

as  to  seizure  of  land  on  execution  before  publication,  G54. 

second,  what  time  must  intervene  to  make  transfers  made  in  contempla- 
tion of  bankruptcy  void,  654. 

different  by  different  statutes,  655. 

two  months  before  decree  in  bankrupt  law,  655. 

in  England,  day  of  transaction  excluded,  655. 

so  day  of  filing  petition,  655. 

fractions  of  days  considered,  655,  n.  (e). 

fraud  of  bankrupt  at  any  time  vitiates  transaction  as  to  him,  656. 

also  as  to  parties  with  knowledge,  656. 
Wliat  debts  are  provable  against  the  estate,  656-668. 

in  general  all  debt^  and  claims  whatever,  656. 

whether  due  and  payable  at  the  time  or  not  payable  till  after,  656. 

or  payable  on  contingency,  if  the  uncertainty  not  excessive,  657. 

distinction  between  subsisting  debts  payable  on  contingency  and  con- 
tingent liabilities  which  may  never  become  debts,  657,  n.  (i). 

former  alone  can  be  proved,  657,  n.  (J). 

debt  due  liable  to  be  defeated  may  be  proved,  657,  a.  (i). 

surety  or  indorser  may  prove  his  claim,  657,  658,  and  n.  (y). 

all  rent  due  provable,  658. 

discharge  no  bar  to  an  action  on  an  agreement  for  rent  accruing  subse- 
quent to  bankruptcy,  659,  n.  (k). 

no  debt  resting  on  illegal  or  immoral  contract  or  consideration  prov- 
abk,  659. 
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custom  of  trade  as  to  usurious  interest,  659,  n.  (I). 

assignees  may  make  any  defence  insolvent  could,  660. 

where  insolvent  guilty  of  fraud,  assignee  may  make  defences  insolvent 
could  not,  660. 

debts  springing  from  an  implied  promise  not  provable,  660. 

nor  claim  for  unliquidated  damages,  660. 
for  torts,  660. 

claim  sounding,  in  contract,  but  recoverable  in  damages  doubtful,  661. 

generally,  vendee  no   provable  claim  on  right  of  action  for  non-de- 
livery, 661. 

if  ho  has  paid,  otherwise  for  the  amount  paid,  661. 

claim  against  common  carrier  for  goods  lost  provable,  661,  n.  (/)). 

valuable  consideration  must  be  basis  of  claim,  661. 

assignee  may  defend  against  a  merely  good  consideration,  though  insol- 
vent could  not,  661. 

may  defeat  any  claim  insolvent  could,  662. 

no  debt  provable  against  the  funds  not  accruing  before  bankruptcy,  662. 

the  reason  thereof,  considered,  662. 

in  this  country  interest  on  debts  always  cast,  662. 

usually  in  England,  662. 

when  interest  is  added  and  when  discounted,  663. 

when   upon  debt  payable  on  demand,  insolvency  acts  as  a  demand  to 
sustain  claim  for  interest,  663. 

when  not,  663. 

after  amounts  made  up  for  decree  no  interest,  663. 

how  creditors  may  act  when  holding  security,  663. 

rule  in  England,  663,  n.  ((). 

insolvency  acts  as  a  dissolution  of  an  attachment,  664. 

in  some  States,  however,  it  may  be  continued  for  benefit  of  credi- 
tors, 664. 

liens,  mortgages,  &c.,  when  not  affected  by  insolvency,  664,  a.  (u),  (u). 

as  to  what  constitutes  a  lien,  664,  n.  (w). 

law  of  set-off  wider  in  its  reach  than  at  common  law,  666  ;  and  see  634, 
and  n.  («). 

covers  all  mutual  claims  or  debts  of  any  kind,  666. 

creditor  owing  debtor  may  pay  it  by  set-off,  666. 

if  it  equals  insolvent's,  whole  debt  is  paid,  666. 

what  kinds  of  credits  may  be  set  off,  666,  n.  (x). 

an  administrator  cannot  set  off  debt  in  his  own  right  against  distributive 
share  of  insolvent's,  666,  667. 

debts   must  be   due   in  same  right  to  claim  set-off,  666,  n.  (x),  667, 
n-  0/)- 

verdict  in  favor  of  one  creditor  may  be  inquired  into  by  another,  667. 

this  must  be  done  by  assignee  when,  667. 
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judgment  highest  evidence  of  debt,  and  at  common  law  conclusive,  667. 

not  so  in  insolvency,  667. 

courts  of  insolvency  may  disregard  a  judgment  if  debt  not  due  in  good 

faith,  667. 
may  inqiiire  into  consideration  of  judgment  debtor, 

667. 
judgment  may  make  a  claim  provable,  667. 
award  of  referees  does  not  change  the  nature  of  the  claim,  668. 
Of  the  proof  of  debts  and  of  dividends,  668-673, 
as  to  who  may  prove  debts,  and  the  manner  in  which,  668. 
all  having  distinct  claims  against  insolvent  may  prove,  668. 
wife  having  distinct  estate  may  prove  against  estate  of  husband,  668. 
trustee  may  prove  for  cestui  que  irast,  668. 
infant  by  his  guardian,  668. 

and  for  such  purpose  courts  may  appoint  guardian,  668. 
assignee  of  bond  or  simple  contract  may  prove  in  his  own  name,  669. 

of  another  insolvent  may  prove  his  claim,  669. 
corporations  by  duly  authorized  attorney,  669. 
other  creditors  entitled  to  oath  of  party  in  interest,  669. 
whose  oath  required  in  cases  above  mentioned,  669. 
upon  what  grounds  required,  669,  n.  (</). 
the  reason  of  rule  shows  its  limit,  670. 
discretionary  power  of  courts  and  commissioners,  670. 
character  of  examination,  670. 

any  evidence  admissible  at  law  may  be  offered  or  demanded,  670. 
bankrupt  may  be  examined  by  principle  of  equity  jurisprudence,  670, 

n-0"). 

the  rule  that  witness  need  not  criminate  himself,  used  with  some  qualifi- 
cations in  bankruptcy,  670,  n.  (,/). 

compelled  to  answer  in  regard  to  disposition  of  his  estate,  though  it  tend 
to  criminate  himself,  670,  n.  (/). 

when  bankrupt  may  prove  demand  against  his  own  estate,  671. 

insolvency  in  cases  of  partnership,  672. 

how  whole  property  may  pass,  6  72. 

most  beneficial  to  have  one  assignee  and  one  insolvency,  672. 

where  dividends  declared,  672. 

duty  of  assignee,  672. 

delay  without  good  cause,  strong  reason  for  removal,  673. 

debt  may  be  proved  at  any  meeting,  673. 

but  former  dividend  not  to  be  disturbed,  673. 

late  proved  debt  entitled  to  subsequent  dividends  and  also  to  part  if 
assignee  has  unappropriated  funds,  673. 
Of  the  discharge,  673-676. 

61* 
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how  a  discharge  operates,  dependent  upon  statute,  673. 
generally  in  this  country  entirely  discharges  debt,  673. 
otherwise  in  Arkansas,  New  Jersey,  North  Carolina,  Mississippi,  Ten- 
nessee, Illinois,  Georgia,  Missouri,    Connecticut,  Pennsylvania,   and 
Ohio,  673,  n.  (p). 
provisions  of  the  New  York  statute,  673,  n.  (p). 

usually  provisions   preventing  fraudulent  insolvents   from  getting  dis- 
charge, 674. 
how  this  may  be  prevented,  674. 
where  discharge  must  be  declared,  674. 
where  creditor  may  object,  and  what  objections  make,  674. 
general  grounds   on    which   certificate    and    discharge   may  be    dis- 
allowed, 674,  n.  (q). 
one  creditor  can  have  no  undue  advantage  over  another,  675. 
if  one  has  by  fault  of  insolvent,  discharge  prevented,  675. 
discharge  operates  fully  against  all  creditors  whose  debts  are  proved, 

675. 
but  not  against  those   not    proved,   and    could    not    be    from  their 

nature,  675. 
as  to  those  which  might  have  been  but  were  not,  doubtful,  676. 
would,  however,  generally  be  barred,  676. 

as  would  also  those,  in  their  nature  provable,  but  not  proved  from  per- 
sonal hinderance  or  ignorance,  676. 
when  certificate  may  be  impeached,  676. 
Of  privileged  or  preferred  debts,  677,  678. 
some  debts  preferred,  though  general  purpose  of  bankrupt  law  to  put  all 

on  same  footing,  677. 
all  amounts  due  United  States,  677. 

State  in  which  insolvent  resides,  677. 
certain  amounts  due  for  personal  service,  6  77. 

sometimes  costs   of   attachments,  &e.,   which    have    ended    in    insol- 
vency, 677. 
why  majority  of  cases  cited  are  from  English  books,  677. 
two   principal   statutes   containing  leading   principles   of  bankruptcy, 
678. 
BAR, 

(■See  Judgments.) 
BELIEF, 

of  one  contracting  party  of  intention  of  the  other,  9-11 
BETTING, 

(See  Wagers.) 
BEYOND  SEAS, 

meaning  of  the  term,  378. 
BIGAMY,  114,  n.  (/). 
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BILLS, 

of  banks, 

(See  Bank-Bills.) 
BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES, 

payable  to  a  fictitious  payee,  not  construed  as  bills  payable  to  bearer, 

7.n-(!7)- 
right  of  holder  in  certain  cases  to  consider  promissory  notes  as  bills,  20. 

when  a  note  is  invalid  because  of  a  repugnant  indorsement,  26,  u.  (I). 

indorsement,  how  made  in  case  of  insolvency  or  bankruptcy,  622. 

restrictive  words  in,  26,  n.  (I). 

payable  at  certain  banks,  usage  of  such  banks  to  be  conformed  to,  40, 

n.  (z). 
how  affected  by  the  lex  loci,  87,  95-99. 

(See  Place,  Law  ok.) 
payment  in,  131,  136,  196,  198. 

(See  Payment.) 
payable  in  specific  articles,  without  time  or  place,  payable  on  demand 

at  place  where  articles  are,  160,  n.  ((). 
accord  and  satisfaction  of,  196. 

suit  on,  when  may  be  brought  for  instalments,  132,  147. 
how  indorser  of,  may  sue  prior  indorscr  132. 
interest  on,  how  calculated,  14G. 
alteration  of,  223-228,  and  n.  (a). 

by  subsequent  attestation,  227,  n.  (y)- 
sales  of,  within  the  statute  of  frauds,  331,  n.  (to), 
part  payment  in,  debts  barred  by  the  statute  of  limitations  revived  by, 

353-356. 
when  the  statute  of  limitations  begins  to  run  on,  370-372. 
when  usurious, 

(See  Usury,  Interest  and  Usury.) 
discount  of,  when  usurious,  408-410. 
damages  in,  action  of  trover  for,  471. 

in  sales,  for  breach  of  contract  to  give,  485. 
payable  in  goods,  damages  in  action  on,  490-492. 
indorsement  of,  how  compelled,  532. 
BILL  OF  LADING, 

whether  indorsement  and  delivery  of,  is  sufficient  delivery  of  goods, 

to  conform  to  the  statute  of  frauds,  323. 
bond  fide  transfer  of,  passes  property  in  goods,  even  against  assignees  in 

insolvency,  639. 
in  the  hands  of  insolvent  pass  to  assignee,  639. 
delivery  of,  without  indorsement,  not  sufficient  to   transfer   property, 

639,  n.  (u). 
delivery  of  shipping  note  or  delivery  order  not  equivalent  to  delivery  of 

bill  of  lading,  and  will  not  transfer  property  in  goods,  639,  n.  ("). 
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delivery  order  lodged  with  wharfincjer  transfers  property,  639,  n.  (v). 
sale   and  transfer  of  bill  of  lading  by  consignee  ■without  notice  of  con- 
signor's insohoncy,  transfers  property,  640. 
with  notice,  whether,  640. 
qualifications  and  restrictions  in,  prevail,  640. 
BILL  OF  SALE, 

effect  of  to  transfer  ship  at  sea  as  against  assignee  in  insolvency,  638. 
BLANKS, 

supplied,  how,  75. 

alteration  of  instrument  by  filling,  229. 
BOND, 

condition  of,  explains  the  obligatory  part,  14. 

to  be  construed  in  favor  of  obligor,  22,  n.  (c). 
what  words  constitute  a,  24. 
when  void  for  repugnancy,  26,  n.  (Z). 
alteration  of,  226,  n.  (r)  and  («). 

by  attestation  after  execution,  226,  n.  («). 
amount  due  on,  but  not  the  penalty,  pleadable  as  set-off,  242 
penalty  of,  how  relieved  against,  at  law  and  in  equity,  433,  434. 
ofiicial,  executed,  on  Sunday,  ^alid  as  to  parties  protected,  262  Ji. 
post  ohit,  validity  of,  and  extra  interest  upon,  418. 
of  railroad  company,  usury  in  the  sale  of,  422. 
construed  as  contract,  514,  515. 

for  performance  of  work,  specific  performance  of,  when  decreed,  530, 
n.  ((). 
BONUS, 

on  loans,  when  in  conflict  with  the  usury  laws,  391,  426. 
BOTTOMRY, 

loans  on,  not  usurious,  414-416. 
BREACH  OF  PROMISE, 

ground  for  increased  damages  in  an  action  for,  448. 
BREACH  OF  TRUST, 

how  remedied  in  equity,  533. 
BRIDGES, 

right  of  eminent  domain  in  relation  to,  687-697. 
BROKER, 

rights  of,  against  his  principal  who  has  not  furnished  funds  to  meet  a  pur> 

chase  when  the  broker  has  paid  the  expenses  of  a  resale,  49,  n.  (t). 
set-off  against,  when  allowed,  249. 

an  agent  for  both  parties  under  the  statute  of  frauds,  292. 
memorandum  required  by  the  statute  of  frauds,  what  sufficient,  292,  n.  (s). 
charge  of,  for  services  in  discount  of  notes  and  bills,  not  usurious,  410. 
BY  BIDDER, 

at  auction,  prevents  sale  from  being  enforced  in  equity,  571,  n.  (A). 
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CAPACITY  OP  PARTIES, 

(See  Parties.) 
CAPIAS  AD  RESPONDENDUM,  577. 
CAPIAS  AD  SATISFACIENDUM,  577. 
CARRIER,  COMMON, 

notice  by,  to  be  construed  against  himself,  21. 

delivery  by,  how  determined  by  usage,  49,  n.  (z). 

delivery  to,  when  sufficient  to  satisfy  the  requirements  of  the  statute  of 
frauds,  327-330. 

damages  in  an  action  against,  468-470. 

claim  against  for  goods  lost,  may  be  proved  against  estate  of,  in  insol- 
vency, 661,  n.  (p). 
CAUSA  PROXIMA, 

how  distinguished  from  causa  remola  in  regard  to  damages,  455. 
CESSIO  BO  NO  RUM, 

of  the  civil  law,  583. 
CESTuis  QUE  TRUST, 

fraud  upon,  270,  271. 
CHAMPERTY, 

contracts  of,  void,  263. 

what  amounts  to,  263. 
CHARTERS, 

construction  of,  16. 

of  corporations,  are  contracts,  513-515. 

how  construed,  515-517. 

reservations  in,  how  construed,  513-515. 

when  may  be  taken  for  public  purposes,  517-527. 
CHARTER-PARTY, 

the  rule,  expressio  unius  est  exclusio  alterius,  applied  to,  28. 
CHATTELS, 

whether   the   spontaneous    growth  of   land   is  to   be   considered    as, 
314. 
CHECKS, 

of  a  bank,  payment  in,  135. 

(See  Payment.) 
CHILD, 

meaning  of  the  term,  12,  n.  (q). 

whether  legitimate  when  born  in  legalized  polygamy,  104,  n.  (/?),  109, 
n.  0). 
CHOSES  IN  ACTION, 

sales  of,  when  usurious,  421-427. 

(See  Bills  of  Exchange  and  Promissory  Notes.) 
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CLERK, 

of  court,  necessary  to  authenticate  proceedings,  that  they  may  receive 
"  full  faith  and  credit,"  124. 
COLLATERAL  SECURITY, 

suspension  of  original  cause  of  action  not  to  be  inferred  from  the  giv- 
ing with  power  to  sell,  &c.,  197. 
COLLISION  OF  VESSELS,  456. 
COMMERCE, 

insufficiency  of  common  law  to  meet  wants  of,  577. 
COMMON  LAW, 

basis  of,  52,  53. 

insufficient  alone  to  meet  the  wants  of  commerce ;  can  only  affect  two 
parties,  plaintiff  and   defendant;   permits  unlimited  preference  to 
creditors ;  principle  of,  opposed  to  that  of  bankrupt  and  insolvent 
laws,  57  7-582. 
lawyers,  aversion  of,  to  bankrupt  laws  upon  their  introduction,  578. 
COMPENSATION, 

{See  Damages.) 
of  the  civil  law,  240. 
in  equity,  556—561. 
COMPOUND  INTEREST, 
not  usurious,  427,  428. 
when  agreement  for,  is  valid,  428-430. 
annual  rests  in  merchants'  accounts  allowed,  430,  n.  (x). 
COMPROMISE, 

of  a  debt,  binding,  130,  197. 
CONCEALMENTS, 

{See  Fraud,  273,  274.) 
CONCURRENT  AGREEMENTS,  189. 
CONDEMNATION, 

"sentence  of,"  in  charter-party,  how  construed,  11,  n.  (ji). 
CONDITION, 

of  obligation,  how  construed,  22,  u.  (i>). 
words  of,  construed  as  words  of  covenant,  23. 
grants  on,  avoided  by  a  breach  thereof,  36,  37. 

not  favored  by  the  law,  38. 
when  a  provision  in  a  contract  amounts  to,  39,  40. 
when  covenants  in  a  contract  are  a  condition  precedent  to  each  other, 

40,  41,  and  n.  Q),  187-189. 
tender  on,  not  valid,  155. 
CONDITIONAL  CONTRACTS, 

{See  CoxDiTiox.) 
CONFLICT  OF  LAWS, 

{See  Place,  Law  of.j 
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COXFUSION, 

of  goods,  effect  of,  474,  475. 
CONSEQUENTIAL  INJURY, 

when  damages  recoverable  for,  454-4G3,  487-498. 
CONSIDERATION, 

of  blood,  more  valuable  than  of  money,  7,  n.  (jr). 
how  affecting  entirety  of  contract,  31,  32. 

(And  see  Apportionment  of  Contracts.) 
extrinsic  evidence  admissible  to  prove  want  of,  66,  n.  (I). 

time  of  giving,  75. 
of  a  contract,  when  required  to  be  in  writing,  295-297. 
of  a  contract  within  the  statute  of  frauds,  when  recoverable,  315-318, 

319,  338,  n.  (/). 
with  interest,  when  the  measure  of  damages  in  breach  of  covenants  in 

sales  of  real  estate,  499-502. 
in  equity,  517-522,  546,  n.  (z). 

{See  Specific  Performance.) 
what  necessary  to  proof  of  claim  against  estate  of  bankrupt  or  insolvent, 
661. 
CONSTITUTION  OF  THE  UNITED  STATES, 
operation  of,  on  contracts,  679. 
What  are  contracts  within  the  clause  respecting  the  obligation  of  them,  679-685. 
a  grant  is  within  the  clause,  679. 
contracts  between  two  States,  within,  700. 
between  a  State  and  an  individual,  700,  ii.  (a), 
what  interference  violates  the  obligation,  679,  680. 
laws  relating  to  public  property  or  rights,  681. 
municipal  corporation,  powers  and  franchises  of,  681-683. 
salaries  and  tenures  of  office,  not  within,  682. 

grants  to  corporations  and  charters  thereof  within,  679,  n.  (z),  683-685. 
reservations  in  charters,  683-685. 
What  rights  are  implied  by  a  grant,  685,  68G. 

grants,  how  construed,  685,  686. 
Of  an  express  grant  of  exclusive  privileges,  687-697. 
whether  exclusive  privileges  are  revocable,  687-690. 
tenure  by  which  private  property  is  held,  689. 

eminent  domain,  power  of  the  State  over  grants  for  building  bridges,  691. 
an  exclusive  right  to  build  a  bridge  may  be  taken  for  pubhc  purposes,  692. 
when  coupled  with  a  stipulation  not  to  authorize  another  bridge,  692,693. 
public  purposes,  and  provision  for  compensation  necessary  to  the  ex- 
ercise of  the  right  of  eminent  domain,  694. 
taxing  power,  whether  alienable  by  the  State,  688,  694,  695. 
abandonment  of,  not  to  be  presumed,  696. 

bank  charter  does  not  imply,  67,  n.  (a). 
by  a  town,  667,  n.  (w). 
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not  to  bo  exercised  by  legislature  in  violation  of  constitution,  697. 
Of  the  relation  of  the  clause  to  marriage  and  divorce,  697-700,  116,  n.  (^). 
whether  marriage  is  within  the  clause,  697-699. 

whether  a  divorce  can  be  decreed  for  any  cause  not  a  ground  for  divorce 
when  the  marriage  was  contracted,  698. 
Of  the  relation  of  the  clause  to  bankruptcy  and  insolvency,  700-706. 
(See  Bankhuptcy  and  Insolvency.) 
bankrupt  and  insolvent  laws  of  a  State  within,  700. 
power  of  congress  to  pass  a  bankrupt  law  not  exclusive,  701. 
an  act  abolishing  imprisonment  for  debts  previously  contracted,  not  pro- 
hibited, 702-705. 
when  laws  exempting  property  from  attachment,  or  execution,  or  stay- 
ing process,  are  constitutional,  703-705. 
insolvent  laws  of  a  State,  operative  only  in  favor  of  the  citizens  thereof, 
705,  70G. 
Of  the  meaning  of  the  word  "  obligation  "  in  the  clause,  706-709. 
whether  the  "  obligation  "  consists  in  the  municipal  law  existing  when 
the  contract  was  made,  or  in  the  universal  law  of  contracts,  706,  707. 
police  regulations  of  a  State  interfering  with  contracts,  when  constitu- 
tional, 707,  708. 
statutes  of  limitations  by  a  State,  when  constitutional,  708. 
divesting  of  vested  rights  not  prohibited,  704. 
CONSTRUCTION  OF  CONTRACTS, 

General  purpose  and  principles  of  construction,  3-6. 
construction,  how  distinguished  from  interpretation,  3,  n.  (a). 
doctrine  oi  cy  pres  belongs  to  construction,  3,  n.  (a), 
rules  of  construction  and  interpretation  to  be  distinguished  from  rules  of 

law,  8,  n.  (a), 
construction,  question  of  law,  3,  4. 

exception,  where  unusual,  technical,  or  official  words,  or  words  of  art, 
&c.,  or  words  obscurely  written  or  half  erased,  are  used,  4,  n. 
(li),  5,  and  see  68. 

where   contract  is    partly   in   writing   and   partly   oral,   4, 
_   n.  Qj). 

in  case  of  libel  or  threatening  letter,  4,  n.  (J), 
principles  of  construction,  much  the.  same  at  law  and  in  equity,  in  simple 
contracts,  deeds,  and  statutes,  6, 
Intention,  effect  of,  6-11. 

{See  Intention.) 
subject  to  the  rules  of  law  and  of  language,  6-11. 
in  a  deed  how  operative,  6,  n.  (/),  7,  n.  (</). 
when  imparting  to  spekfic  the  sense  of  generic  terms,  8. 
mistakes  in  the  choice  hi  words,  but  not  in  their  meaning,  remedied  in 
a  court  of  equity,  8,  9. 
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how  controlled  by  the  rule  •which  construes  so  as  to  effectuate  a  lawful 

intent,  9,  10,  12, 16. 
of  one  party  as  believed  by^he  other  not  to  prevail  against  the  fixed 

meaning  of  words,  9,'To,  11. 
a  contract  failing  to  express  the  meaning  of  parties  or  tainted  with 
fraud  may  be  set  aside,  but  that  which  the  parties  intended  to  make 
cannot  be  set  up  in  its  stead,  9,  10,  12,  33. 
General  rules  of  construction,  11-29. 

how  governed  by  the  subject-matter,  or  the  situation  and  purpose  of  the 

parties,  11. 
promise  by  executrix  to  pay  debt  of  testator,  how  construed,  11,  n.  (n). 
"sentence  of  condemnation,"  in  charter-party,  how,  11,  n.  (n). 
remedy  of  parties  when  their  purpose  and  language  conflict,  12,  (see 

9,  10). 
construction  which  renders  contracts  legal  preferred,  9,  10,  12,  16. 

regulations  of  law  as  to  certain  words  control  their 
interpretation,  12,  and  notes  (p),  (q). 
a  comprehensive,  general,  and  ordinary  sense  presumed,  12,  see  9,  16. 
construction  should  be  made  by  viewing  subject  as 

mass  of  mankind  do,  12,  n.  (q). 
meaning  of"  becoming  insolvent,"  13,  n.  (5). 
construction  of  wills,  12,  n.  (5). 

policies  of  insurance,  12,  n.  (9). 
word  "child,"  12,  n.  (q). 
where  the  law  has  defined  the  meaning  of  words,  they 
are  to  be  construed  according  to  that  meaning,  12, 
n.  (j).  (See  168,  n.  (?)). 
construction  of  each  part  should  be  collected  from  the  whole,  13-15. 
construction  of  leases,  13,  n.  (r). 

releases,  13,  n.  (r). 

sweeping  clauses,  13,  n.  (r). 

mercantile  instruments,  13,  n.  (r). 

deeds,  13,  n.  (r). 

covenants,  13,  n.  (r). 

warranties,  13,  n.  (r). 

statutes,  13,  n.  (r). 

parts,  struck  out,  13,  n.  (r). 

general  words  restricted  by  particular  recital,  13,  n.  (?•). 

14,  15. 
condition  of  bond,  14. 
recital  in  deed,  14. 
several  instruments  made  at  one  time  constitute  but  one 

contract,  14,  15. 
so,  though  made  at  different  times  if,  15,  n.  («). 
VOL.  II.  62 
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constmoticm  which  supports  preferred  to  that  which  defeats  a  contract, 

15-18. 
limitation  of  this  rule  —  the  rational  construotioa  of  language  not  to  be 
departed  from,  16,  18. 
of  a  lease,  15,  n.  (x). 

"from"  whether  inclnsive  or  exclusive,  15,  n.  (x),  175-177. 
of  antenuptial  contracts,  15,  n.  (ar). 
of  a  deed,  15. 

intended  for  a  release,  16. 
of  bargain  and  sale,  16. 

where  some  of  grantors  to,  Incapable  of  conveying,  16. 
where  some  of  grantees  to,  incapable  of  taking,  16. 
of  grant  of  mortgage  and  confirmation  of  mortgagor,  16. 
of  a  charter,  16. 
validity  must  be  given  to  all  parts  of  the  contract  and  force  to  all  the 
language  if  possible,  16,  17. 
"from  1835,"  how  construed,  17,  n.  (/). 
a  construction  which  renders  words  needless  not 

to  be  put  upon  them,  17,  n.  (/). 
unimportant  parts  suppressed  to  sustain  the  rest,. 

17. 
remarks  upon  Chief  Justice  Hobai-t's  language, 
17. 
lule  of  eonstructiong  requiring  instruments  to  be  construed  contra  pro- 
ferentem, 18-22. 
reason  of  rule  weak,  and  rule  to  be  availed  of  only  as  a  last 

resort,  19. 
most  applicable  to  deeds  poll,  20. 
not  applicable  to  grants  of  a  sovereign  or  State,  18. 
or  to  mutual  promises,  22. 
or  to  the  injury  of  third  parties,  22. 
words  of  exception  or  reservation  to  be  constraed  against 

the  party  for  whose  benefit  made,  20,  n.  (n). 
"  for  life,"  how  construed,  20. 
indenture,  how  construed,  20,  and  n.  (n). 
if  an  instrument  may  inure  to  difl['ereBt  purposes,ho  to  whom 

made  may  elect  which,  20. 
bill  of  exchange  or  promissory  note,  21. 
notice  of  carrier,  21. 
notice  of  lien,  21. 
accepted  guaranty,  21. 

the  condition  of  an  obligation  to  be  construed  in  favor  oi 
the  obligor,  22,  a.  (v). 
no  precise  words  are  necessary,  even  in  a  specialty,  22-25. 
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BO  precise  wokIs  are  words  of  recital  in  deed  constituting  agreement, 
22,  23. 
recital  of  previons  agi-eement  equivalent  to  confir- 
mation, 23. 
words  of  proviso,  condition,  and  agreement  con- 
strued as  words  of  covenant,  when,  28,  and  n.  (c). 
words  of  reservation  and  exception  construed  as 

words  of  grant,  23. 
•when  a  Hoensc  operates  as  a  grant,  23,  515,  51 7. 
what  words  constitute  a  bond,  24, 
what  a  lease,  24. 

what  an  agreement  for  ,a  future  lease,  24. 
2egal  instruments  should  be  grammatically  construed,  25. 
•contra  when  sense  requires  a  different  construction,  25. 

relative  words,  how  construed,  25. 
■of  repugnant  clauses  in  deeds  the  earlier,  in  wills  the  later,  prevail,  2^6. 

restrictive  words  destroying  grant  reject- 
ed, 26,  n.  {ly. 
contra  where  restrictive  words  ace  only 

explanatorj'^,  26,  n.  (/). 
restrictive   words  in   deed,  grant,   bond, 
note,  26,  n.  (Z). 
■when  an  inacenrate  ilesoription  of  a  person  er  thing  may  be  remedied 

by  construction,  26,  27. 
jmplicatitms  of  law,  nature  and  scope  of,  in  the  construction  of  contracts, 
27,  28. 
the  law  never  takes  the  place  of  express  pro- 
visions of  parties,  27, 
expression  of  what  the  law  implies  of  no 
«ffiect,  27, 
the  rule, —  expireesio  unms  est  exclusio  alterius,  28. 

this  rule  applied  to   covenants  in  a  lease, 
mortgages,  and  charter-parties,  28. 
construction  of  instruments  partly  written  and  partly  printed,  when  the 
written  and  printed  parts  cenfliet,  28,  29. 
-Entirety  of  contracts. 

contract  when  severable  by  a  division  into  distinct  aaad  separate  items,  29. 
when  by  apportionment  «f  the  price,  29,  30. 

.special  contract  &r  the  building  of 
a  ship  severable,  30,  n.  (2;). 
but  contract  not  severable  merely  by  the  designation  of  the  price  by 

weight  or  measure,  30,  31. 
leontract  to  work  for  so  much  per  month  entire,  31,  n.  (y). 

QSee   ApPOETiOBtMBST  X)P    COUTBACXS.) 
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contract  entire  when  consideration  is  entire,  31,  3-2. 
Apportionment  of  contracts,  32-36. 
defined,  32. 

compensation  for  service  under  contract  not  apportionable  dependent 
upon  its  entire  performance,  32,  33.     (But  see  n.  (d),  p.  35,  and  n 

(y),  P-  31-) 

reason  of  this  rule,  33. 
when  contracts  are  apportionable,  33,  (see  170-173). 
contract  for  service,  when,  33. 

apportionable  when  service  is  specified,  but  compensation  not,  if 
consideration  is  of  an  apportionable  nature,  34,  and  n.  (A), 
remedy  of  party  for  the  part  performance  of  a  contract,  not  apportion- 
able when  the  failure  is  not  his  fault,  34,  35,  and  n.  (rf). 
(See  Perfokmaxcb,  Part  Performance.) 
of  remedy  for  part  performance  of  contracts  of  sale,  35,  n.  (d). 

for  specific  labor,  35,  n.  (rf). 
for  service,  35,  n.  (d). 
Of  conditional  contracts,  36^0. 
grants  on  condition  waived  by  breach  thereof,  36,  37. 
such  condition  not  favored  by  law,  38. 

when   a  provision   in   a  contract  is   to  be  construed  as   a  condition, 
39,  40. 
no  precise  form  of  words  necessary,  39. 
Of  mutual  contracts,  40,  41. 
the  rule  verba  fortius  accipiuntur  contra  proferentem,  not  applicable  to 

cases  of  mutual  gift  or  promise,  22. 
of  covenants  mutual  and  independent,  40,  n.  (k}. 
conditional  and  dependent,  40,  n.  (k). 
mutually  conditional,  40,  n.  (k). 
dependent  and  independent  covenants,  effect  of  each  respectively,  40, 

187,  188. 
the  law  has  no  preference  for  one  over  the  other,  41. 
whether  dependent  or  independent,  determined  by  the  intention  of  the 

parties,  41. 
rules  for  determining  whether  covenants  are  dependent   or  indepen- 
dent, 41,  n.  (0,  189. 
Of  the  presumptions  of  law,  42-48. 
presumption  that  parties  to  a  simple  contract  intend  to  bind  their  per- 
sonal representatives,  43-45. 
executors  when  liable  for  breach  of  testator's  contract,  broken  before  or 

after  his  death,  45. 
presumption,  that  parties  contracting  to  perform  an  act,  without  words 
of  severalty,  intend  to  bind  themselves  jointly,  45. 
which  may  be  rebutted,  how,  45. 
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presumption  that  grants  carry  with  them  whatever  is  essential  to  their 
use  and  enjoyment,  45-47,  (and  see  n.  Qc),  p.  18). 
whether  this  presumption  exists  more  strongly  in  case  of  real 

than  of  personal  property,  46,  47, 
right  of  way  over  land  granted,  46,  47,  and  n.  {r), 
right  of  going  upon  land  of  seller  for  purpose  of  taking  goods 

bought,  4G,  47. 
grant  of  trees  presumes  right  to  out  and  carry  them  away,  46, 

n.  (u). 
so  of  fish  in  a  pond,  right  of  fishing.    7(i 
rector  may  enter  close  and  carry  away  tithes.    Id. 
presumption  that,  when  no  time  for  doing  an  act  is  speciiied,  a  reason- 
able time  is  intended,  47, 
what  is  a  reasonable  time  is  a  question  of  law  fijr  the  court,  id.,  (but  see 

n.  Qcf). 
questions  of  reasonableness,  other  than  that  of  time,  generally  questions 
of  fact  for  the  jury,  47. 
Of  the  effect  of  custom  or  usage,  48-59. 
custom  may  vary  the  construction  or  add  to  a  contract  stipulations  not 
contained  in  it,  50. 
application   ©f  this  rule  to  contracts  between   bookseller  and 
printer,  bought  and  sold  notes   given  on  a  sale  of  tobacco, 
remission  of  proceeds  of  goods  sold  by  consignee,  leases,  obli- 
gations of  common-carriers,  policies  of  insurance,  freight  of 
money,  bills  and  notes  payable  at  banks,  bant  .usages,  trans- 
mission of  checks,  brokers'  contracts,  48,  n.  (?/),  49,  u.  (z),  50, 
n.  (q),  n.  (a),  59. 
before  an   "  incident "  can  be    "  annexed  "   to  a  contract,  the 
contract  itself,  as  made,  must  be  proved,  49,  n.  iz). 
eastern  may  control  and  vary  the  meaning  of  words,  49,  50,  51,  55. 

application  of  this  rule  to  policies  of  insurance,  bills  of  lading, 
agreement  with  master  of  ship,  memorandum  respecting  races, 
leases,  agreements  for  labor,  48,  n.  (j/),  50,  n.  '(a),  51,  n.  (b). 
influence  of  custom  upon  the  law  merchant,  52. 
custom  the  basis  of  the  common  law,  52,  53. 
must  be  established  uniform  and  general,  43,  54, 
not  necessary  that  word  sought  to  be  interpreted  should  be  of  itself 

ambiguous,  55,  (and  see  60,  51,  and  m.  (■J)), 
but  if  it  is,  less  evidence  of  usage  sufficient  to  fix  its  meaning,  55,  n.  (/). 
difference  between  custom  and  usage,  55. 
the  existence  of  a  custom  a  question  of  fact,  55,  56. 
the  sufficiency  of  proof  of  existence  a  question  of  law,  66, 
character  of  evidence  necessary  to  prove  existence  of  custom,  56,  n.  (t),57. 
koowledge  of  custom  when  presumed  and  when  to  be  proved,  56,  57. 
62* 
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illegal  custom  not  admissible,  57,  59,  n.  {q). 
imreasonable  custom  not  sanctioned  by  the  courts,  68. 
this  rule  applied  to  customs  of  ship-owners  and  of  plasterers,  58,  n.  (o). 

unreasonableness,  question  of  law,  58,  u.  (o). 
a  custom  may  be  excluded  expressly  or  by  implication,  58. 
custom  inconsistent  with  the  terms  of  a  contract  cannot  influence  it,  59, 

n-  (?)• 
Of  the  admissibility  of  extrinsic  evidence  in  the  interpretation  of  written 
contracts,  59-79. 
extrinsic  evidence,  inadmissible   to  vary  or  contradict  the  terms  of  a 
written  contract,  60,  C9. 

preference  of  the  law  for  written  evidence  over  unwritten,  60. 
of  two  written  contracts,  which  controls,  60. 
of  the  force  of  letters,  forming  a,  contract,  upon  contract  as  to 
the  same  subject-matter  subsequently  entered  into  between  the 
same  parties,  60. 
desire  of  the  law  to  prevent  fraud,  60. 

written  contract  considered  as  exact  and  final  expression  of  the 
purpose  of  parties,  60. 
extrinsic  evidence  admissible  to  explain  or  interpret  contracts,  61,  69. 
admissible  to  determine  parties  and  subject-matter,  61. 
but  cannot  affect  the  terms,  conditions,  or  limitations, 

61,  62. 
the  rule,/a&a  demonslralio  nan  nocet,  62,  and  note  (w). 
when  admitted  in  the  interpretation  of  wills,  n.  (ti), 
p.  62,  65;  and  see  n.  (s),  p.  69,  n.  («),  p.  72,  n.  (:). 
p.  76. 
an  instrument  of  settled  legal  meaning  not  open  to, 
63-65. 

a  promise  to  pay  money,  no  time  being 
expressed,  is  a  promise  on  demand, 
64,  65. 
aliter  if  promise  is  to  do  something  other 
than  to  pay  money,  65,  n.  (jo). 
admissible  to  rebut  a  presumption  against  the  appar- 
ent and  natural  effect  of  an  instrument,  05. 
atiter  if  the  presumption  is  with  the  instrument,  65. 
admissible  when  only  part  of  contract  is  reduced  to 
writing,  65. 
contemporaneous  writings,  when  deemed  part  of  contract,  66. 
not  so  as  to  affect  third  party,  when,  66. 
admissible  to  contradict  recitals,  when,  66,  76. 
as  date,  66,  n.  (a). 

consideration,  66,  n.  (b). 
to  prove  instrument  void,  66,  n.  (J). 
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admissible  to  prove,  as  for  want  of  consideration,  66,  n.  (i). 
fraud,  66,  n.  (i). 
duress,  66,  n.  (i). 
incapacity  of  parties,  66,  n.  (b). 
illegality  in  the  agreement,  66,  n.  (b). 
to  show  discharge  of  obligation,  67. 

substitution  in  whole  or  in  part  of  agreement  or 

consideration,  67. 
change  of  time  or  place,  6  7. 
waiver  of  damages,  67. 
to  prove  consideration  if  none  be  named,  67. 
to  vary  a  receipt,  6  7. 
to  explain  technical  terms  or  a  foreign  language,  67,  68,  a7id 

see  p.  5. 
when  the  question  is  as  to  the  rights  of  third  parties,  68,  69. 
distinction  between  patent  and  latent  ambiguity,  69,  73. 
extrinsic  evidence  admissible  to  explain  a  latent  but  not  a  patent  am- 
biguity, 69-72. 
reason  and  scope  of  the  rule,  69-75. 

application  of  the  rule  to  the  construction  of  wills,  69,  n.  (s),  72, 

n.  (u),  76,  n.  (z). 
the  court  should  place  itself  in  the  situation  of  the  parties  to  the 

instrument,  72,  n.  («). 
extrinsic  evidence  admissible  to  show  the  knowledge,  ignorance, 

or  belief  of  a  party,  74,  n.  (v). 
or  surrounding  circumstances,  74. 
'  or  to  explain  uncertainties,  75. 

blank  in  instrument,  when  supplied,  75. 
this  rule  less  used  than  formerly,  75,  546,  n.  (u),  (z). 
summary  of  rules  relative  to  the  admissibility  of  extrinsic  evidence,  76- 

79. 
when  contract  is  completed,  94. 
of  a  contract,  how  affected  by  the  lex  loci,  83,  94-97. 
of  the  covenant  to  repair  in  leases,  507. 
requiring  specific  performance,  516. 

{See  Specific  Performance.) 
Of  certain  terms  in  a  contract, 
'■'■good  barley,"  and  ^'Jine  barley,''  4,  u.  (5),  48,  ii.  (y). 
"  horses,"  "  oxen,"  and  "  mares,"  7,  8,  10. 
"  men,"  "  mankind,"  and  "  women,"  8. 
"  bucks,"  and  "  does,"  8. 
"  average,"  "  agio,"  "  grace,"  8. 
"  with  interest,"  and  "  compound  interest,"  9,  10. 
"  with  interest  from  1835,"  in  a  promissory  note,  17,  n.  (/). 


740  INDEX. 

CONSTRUCTION  OF  CONTRACTS,  continued. 

"  sufficient  effects,"  in  the  promise  of  an  executrix,  11  n.  (n). 

"sentence  of  condemnation,"  in  a  charter-party,  11,  n.  (n). 

"  counsel,"  as  given  by  a  physician  or  lawyer,  11,  n.  (n). 

"  all  offices,"  12,  n.  (o). 

"barrels,"  12,  u.  (p). 

"  becoming  insolvent,"  12,  n.  (q). 

"  child,"  in  a  will,  12,  n.  {q). 

"jointly  and  severally,"  in  a  lease,  13,  n.  (r). 

"  all  actions,  debts,  demands,"  &c.,  in  a  release  limited  to  the  particular 

actions  and  debts  recited,  13,  n.  (»•). 
"  full  power,  &c.,  to  convey,"  in  the  covenants  of  a  deed  limited  to  the 

special  covenants,  13,  n.  (r). 
"  other  persons,"  in  a  statute,  construed  as  applying  to  other  persons  of 

the  same  class,  13,  n.  (r). 
"from  the  day,"  whether  inclusive  or  exclusive  of  day  of  date,  10,  n. 

(x),  175-17  7. 
"  date,"  "  day  of  date,"  "  in  ton  days  from  date,"  "  between  "  two  days, 

"  until  "  a  day,  whether  inclusive,  175-178. 
"  to  hold  for  seven,  fourteen,  or  twenty-one  years,"  in  a  lease,  lessee 

may  choose  which,  18,  n.  (7"). 
"  for  life,"  in  grants  and  leases,  whether  for  life  of  grantor  or  grantee, 

20,  22. 
"  before"  such  a  day  in  an  obligation,  22,  n.  (i-). 
"held  and  firmly  obliged,"  not  necessary  in  a  bond,  24. 
"  his,"  as  a  relative  word,  25,  n.  (k). 
"next,"  in  point  of  time,  25,  n.  (!■). 
"  sterling,  laivful  money,"  25,  n.  (A-). 
"  demise,"  in  a  lease,  28. 
"  delivered  at  A,"  in  a  charter-party,  28. 
"  seven  months  at  twelve  dollars  per  month,"  in  an  agreement  for  labor, 

constitute  an  entire  contract,  31,  n.  (y). 
"for  the  cause  aforesaid,"  in  covenants,  41,  n.  (I). 
"  in  the  month  of  October,"  48,  n.  (»/). 
"  whaling  voyage,"  48,  n.  (y). 
"  cotton  in  bales,"  48,  n.  (j). 
"on  freight,"  48,  n.  (y). 
"  days,"  48,  n.  (,j). 
"  privilege,"  48,  n.  C^). 

"  across  a  country,"  in  memorandum  respecting  a  race,  48,  n.  {ij). 
"  sea-letter,"  48,  n.  (j/). 
"furs,"48,  n.  (2/). 

"of"  equivalent  to  "  manufactured  hy,''  48,  n.  (j/). 
"at  lOO.s.,"  48,  n.  (y). 
"  rice,"  distinguished  from  "corn,"  48,  n.  (y). 
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"  level,"  among  miners,  48,  n.  (»/),  56,  n.  (_;'). 
"  full  and  complete  cargo,"  48,  n.  (?/). 
"  in  regular  turns  of  loading,"  48,  n.  (j/). 
"  provisions,"  when  equivalent  to  "  furniture,"  48,  n.  (y). 
"  roots,"  48,  n.  (y). 

"  to  any  port  in  the  Baltic,"  50,  n.  (a), 
"thousand,"  meaning  twelve  hundred,  51,  n.  (b). 
"  day's  work,"  51,  n.  (6). 

"  until  discharged  and  safely  landed,"  in  an  insurance  policy,  55,  n.  (/). 
"  one  foot  high,"  in  the  measurement  of  trees,  55,  n.  (/). 
"  cargo,"  55,  n.  (i). 
"freight,"  55,  n.  (i),  69,  n.  (s). 

"  deeper  than,"  and  "  below,"  among  minors,  56,  n.  (/). 
various  terms  used  in  wills,  p.  62,  n.  (u),  69,  n.  (s),  76,  n.  (z). 
"  for  safe-keeping,"  68,  n.  (o). 
•'  port,"  69,  n.  (s). 
"stock,"  72,  II.  (n). 
"  this  day,"  75. 

"  having  released,"  used  prospectively,  75,  n.  (y). 
"  good  coarse  salt,"  168,  n.  (q). 
"  merchantable,"  168,  n.  (5). 
"  to  sell  certain  land,"  "  to  convey  "  land,  "  good  and  sufficient "  deed, 

"deed  of  conveyance,"  "good  title,"  168,  n.  (»-),  169,  n.  («),  (f). 
"  from  one  to  three  thousand,"  169,  n.  («). 
''on  notice,"  180. 
"  good  security,"  204,  n.  (a). 

"all  demands  and  questions,"  in  a  submission  to  arbitration,  211. 
"  costs,"  "charges  and  expenses,"  "release,"  in  an  award,  206,  n.  (V), 

(rf),  208,  n.  (5),  211. 
"  to  the  time  of  the  award,"  in  an  award,  212. 
legacy  left  to  wife  "  for  her  own  use,"  244,  n.  (r). 

"  whenever  called  upon  "  to  pay,  in  a  receipt  for  money  borrowed,  371. 
"  necessity  and  mercy,"  in  the  statutes  regulating  the  observance  of  the. 

Sabbath,  262,  c,  262,  d,  262,  e. 
CONTINGENCIES, 

loans,  the  payment  of  which  is  dependent  on,  not  usurious,  414-419'. 
contracts  depending  on,  not  within  the  statute  of  frauds,  316,  n.  (y). 
CONTRACTS, 

Construction  and  interpretation  of,  3-78. 
general  purpose  and  principle  of  construction,  3-6. 
effect  of  intention,  6-11. 
general  rules  of  construction,  11-29. 
entirety  of,  29-32. 
apportionment  of,  32-36. 
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conditional,  36-40. 
mutual,  40-42. 

presumptions  of  law  in  the  construction  of,  42-48. 
effect  of  custom  or  usage,  48-59. 

admissibility  of  extrinsic  evidence  in  the  construction  of  written,  59-79. 
Law  of^lacK,  79-126. 
preliminary  remarks,  79. 
general  principles,  80-84. 
capacity  of  parties,  84-90. 
domicil,  90-94. 
place  of  the  contract,  94-100. 

law  of  the  forum  in  respect  to  protest  and  remedy,  100-104. 
foreign  marriages,  104-113. 
divorces,  113-117. 
judgments,  117-126. 
Defences,  126-284. 

payment  of  money,  126-147. 

the  party  to  whom  payment  shall  be  made,  126-129. 

part  payment,  129-132. 

payment  by  letter,  132. 

in  bank-bills,  133-135. 

by  check,  135,  136. 

by  note,  136. 

by  delegation,  137. 
stakeholders  and  wagers,  138-140. 
appropriation  of  payments,  140-147. 
performance,  147-187. 
tender,  148-157. 

of  chattels,  157-168. 
kind  of  performance,  168-170. 
part  performance,  170-173. 
time  of  performance,  173-180. 
notice,  180-184. 

impossibility  of  performance,  184-187. 

defences  resting  on  the  acts  or  omissions  of  the  plaintiff,  187-193. 
accord  and  satisfaction,  193-200. 
arbitrament  and  award,  200-219. 
release,  219-223. 
alteration,  223-231. 
pendency  of  another  suit,  231-234. 
former  judgment,  234-239. 
set-off,  239-252. 
illegal  contracts,  252-264. 
in  restraint  of  trade,  253-259. 
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opposed  to  the  revenue  laws  of  other  countries,  259,  260. 

corrupting  legislation,  260. 

wagering,  26 1. 

maintenance  and  champerty,  262-264. 

fraud,  264-284. 
Statute  of  frauds,  284-341. 
Statute  of  Imitations,  341-380. 

general  purpose  of,  341-347. 

new  promise  to  revive  debts  barred  by,  347-353. 

part  payment,  353-359. 

new  promises   and  part  payments  by  one  of  several  joint  debtors, 
359-366. 

accounts  between  merchants,  366-370. 

when  the  period  of  limitation  begins  to  run,  370-373. 

the  statute  exceptions  and  disabilities,  373-379. 

remedy  only,  and  not  the  debt  affected,  379. 
Interest  and  usury,  380-432. 

interest,  what  is  and  when  recoverable,  380-383. 

what  constitutes  usury,  383-385. 

immateriality  of  the  form  of,  385-392. 

the  contract  itself  must  be  tainted  with  the  usury,  392-394. 

substituted  securities  are  void,  394-400. 

distinction  between  the  invalidity  of  the  contract  and  the  penalty  im- 
posed, 400-405. 

accidentally  usurious,  405-408. 

discount  of  notes  and  bills,  408^10. 

charge  of  compensation  for  service,  410-414. 

risk  incurred,  414-419. 

in  which  a  lender  becomes  partner,  419,  420. 

sales  of  notes  and  other  chosos  in  action,  421-427. 

compound  interest,  427-^30. 

legal  rates  of  inter.est  in  the  several  States,  430,  431. 
Damages,  432-509. 

general  ground,  and  measure  of,  432. 

liquidated  damages,  433-441. 

circumstances  which  increase  or  lessen  damages,  441-446. 

vindictive  or  exemplary  damages,  446-454. 

direct  or  remote  consequences,  454-463,  498. 

breach  of  a  contract  that  is  severable  into  parts,  463,  464. 

legal  limit  of  damages,  465-490. 

in  an  action  against  an  attorney  or  agent,  465-468. 
a  common  carrier,  468-470. 

in  the  action  of  trover,  470-477. 
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in  actions  of  replevin,  477-479. 
where  a  vendee  sues  a  vendor,  479-483. 
where  a  vendor  sues  a  vendee,  483-487. 
whether  expenses  may  be  included  in  damages,  487-489. 
when  interest  is  included,  489. 

breach  of  contract  to  pay  money  or  goods,  490-492. 
nominal  damages,  492-494. 
damages  in  real  actions,  494-509. 
Specific  performance,  509-576. 
origin  and  purpose  of,  509-517. 
consideration,  517-522. 
contracts  relating  to  personalty,  522-535. 
contracts  relating  to  the  conveyance  of  land,  535-545. 
statute  of  frauds,  in  equity,  545-556. 
compensation,  656-561. 
impossibility  and  other  defences,  561-576. 
Constitution  of  the  United  States,  679. 
what  are  contracts  within  the  clause  respecting  the  obligation  thereof, 

679-685. 
what  rights  are  implied  by  a  grant,  685,  686. 
an  express  grant  of  exclusive  privileges,  687-697. 
the  relation  of  this  clause  to  marriage  and  divorce,  697-700. 
bankruptcy  and  insolvency,  700. 
statutes  of  limitations,  708. 
police  regulations,  708. 
the  meaning  of  the  word  "  obligation,"  706. 
CONTRACTUS,  LEX  LOCI, 

(See  Place,  Law  of.) 
CONVERSION, 

of  goods,  damages  for,  470-477. 
CONVEYANCE, 

(See  Deed.) 
CORPORATION, 

(See  Stock.) 
contracts  relative  to  the  stock  of,  when  within  the  statute  of  frauds, 

315,330-332. 
specific  performance  whether  decreed  against,  511,  n.  (h). 
how  may  prove  claim  against  insolvent,  669. 
grants  to,  protected  by  the  constitution,  509,  n.  (v),  513-515 
how  construed,  515-517. 
taking  of,  for  public  purposes,  617-527. 
charters  oi, 

(See  Charters.) 
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municipal, 

(See  Municipal  Corpokations.) 
CORRUPTION, 

of  legislation,  contracts  tending  to  corrupt,  void,  260. 
COSTS, 

award  of,  206,  notes  (b),  (d),  208,  n.  (?),  211. 
amount  and  manner  of  taxing,  441,  n.  (i). 
in  patent  cases,  442,  n.  (j). 
when  privileged  claim  in  insolvency,  677. 
COUNSEL  FEES, 

when  recoverable  as  damages,  441,  442,  487-489,  502,  n.  (h). 
COUNTERFEIT  MONEY, 

(See  Money.) 
COURTS, 

misconstruction  by,  proper  subject  of  exceptions,  4,  n.  (6). 
office  of,  in  determining  the  construction  of  contracts,  4,  5. 
what  is  reasonable  time,  47,  173. 
sufficient  proof  of  custom,  56. 
what  alteration  vitiates  an  instrument,  226. 
what    acknowledgment    will    revive    a  debt 
barred  by  the  statute  of  limitations,  348. 
clerk  of,  necessary  to  authenticate  proceedings  of, 

(iSee  Clekk.) 
payment  of  money  into,  effect  of,  149,  n.  (/). 
of  the  United  States,  imperium  in  imperio  of,  598. 
COVENANTS, 

general  words  in,  limited  by  the  recitals,  13,  n.  (r),  14,  15. 

to  stand  seized  to  uses  when  a  deed  may  be  construed  as,  7,  n.  (</), 

15,  16. 
when  construed  against  the  covenantor,  20,  22. 
.         words  of  proviso  and  condition  construed  as,  23. 

dependent  and  independent,  effect  of  each,  40,  187,  188. 

whether  dependent  or  independent,  determined  by  the  intention  of  the 

parties,  41. 
rules  for  determining  whether  dependent  or  independent,  41,  n.  (I), 

189. 
to  pay  money,  149. 

accord  and  satisfaction  before  breach  of,  not  a  bar,  200. 
not  to  sue,  effect  of,  219,  220. 
alteration  of,  231. 

to  repair  in  leases,  184,  n.  (x),  507. 

damages  for  breach  of,  in  the  conveyance  of  real  estate,  494-509. 
when  covenants  are  a  condition  precedent  to  each  other,  40,  41,  and 
n.  0,  187-189. 
VOL.  II.  63 
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negative,  breach  of,  prevented  by  injunction,  531,  n.  (v). 
not  running  Tvith  land  when  enforceable  in  equity  against  assignee  of 
covenantor,  512,  a.  (k). 
CREDIT, 

damages  on  breach  of  contract  when  the  goods  are  bought  on,  480,  485. 
CREDITORS, 

payment  to  one  of  two  joint,  127,  n.  (</),  128. 

rights  of,  how  aifected  by  an  agreement  to  receive  part  payment  in  full 

satisfaction,  129-131. 
rights  of,  how  affected  by  a  suit  for  a  part  of  the  claim,  132,  147. 

acceptance  of  an  order  on  a  third  party,  137, 
138. 
in  the  appropriation  of  payments,  140-147. 
(See  Payment,  Usury.) 
CROPS, 

contracts  relative  to,  when  within  the  statute  of  frauds,  311-314. 
away  going,  allowed  to  tenants,  49,  n.  (2),  59,  n.  (1/). 
CY  PRES, 

doctrine  of,  belongs  to  construction,  3,  n.  (a). 

applied  to  the  statute  of  usury,  407,  n.  (r). 
CUSTOM, 

(See  C0N8TKUCT10N,  Usage.) 

D. 

DAMAGES, 

Of  the  general  ground  and  measure  of  damages,  432. 
Of  liquidated  damages,  433-444. 
what  are,  distinction  between  and  penalty,  433. 

penalty  of  a  bond,  how  relieved  against,  at  law  and  in  equity,  433,  434. 
whether  the  sum  named,  is  a  penalty  or  liquidated  damages,  not  deter- 
mined merely  by  the  terms  used,  434. 
the  sum  named,  a  penalty,  if  payable  for  an  injury  of  a  certain  extent 

and  amount,  435-438. 
if  payable   generally  on   the  breach  of  a 
contract,  made  up  of  several  stipulations 
in  respect  to  some  of  which  the  damages 
are   definite  or  easily   ascertainable  by 
computation,  438,  and  n.  (</). 
intention  of  the  parties,  effect  of,  in  discriminating  between  a  penalty 
and  liquidated  damages,  439,  440. 
Of  circumstances  which  increase  or  lessen  damages,  441-446. 
when  counsel  fees  and  expenses  of  litigation  are  chargeable  as,  441, 

442,  487-489,  502,  n.  (7i). 
amount,  and  manner  of  taxing,  costs,  441,  n.  (i). 
costs  in  patent  cases,  442,  and  note  (j). 
limited  by  the  principle  of  compensation,  441, 442. 
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not  to  exceed  the  ad  damnum,  442. 

when  the  intention  of  the  defendant  is  to  be  considered,  443,  444. 

mere  mental  suffering  generally  disregarded,  443,  444. 

aggravating  circumstances,  444,  473. 
'  lunatic  held  liable  for  injury,  444. 

in  actions  of  slander,  -whether  words  spoken  at  another  time  are  admis- 
sible, 445. 
0/  exemplary  and  mndictive  damages^  446-454. 

whether  allowable,  on  what  principle,  and  for  what  oflFences,  446-451. 

on  what  principles  verdicts  are  set  aside  for  excessive  damages,  451. 

when  special  damage,  to  be  recoverable,  must  be  alleged,  452,  453. 
Of  direct  or  remote  consequences,  454-463,  487,  498,  507,  n.  (j). 

for  direct  consequences  only  allowed,  464. 

barred  or  reduced  by  plaintiff's  negligence  or  default,  454,  n.  (n),  461, 
n.  («),  469. 

eausa  proxima,  how  distinguished  from  causa  remota,  455. 

what  consequences  are  direct,  454-45  7. 

when  profits  may  be  included  in,  458-461. 

where  a  party  fails  to  complete  a  contract,  460,  n.  (t). 

recoverable  by  a  surety,  461,  462. 
Of  the  bread,  of  contract  that  is  severable  into  parts,  463,  46 1 

where  the  suit  must  include  all  the  breaches  or  torts,  132,  147,  463. 

when  money  is  payable  by  instalments,  464. 
Of  the  legal  limit  to  damages,  465-490. 

importance  of  rules  for  measuring,  465. 
In  an  action  against  an  attorney  or  agent,  465—468. 

where  the  agent  sells  for  a  less  than  the  authorized  price,  465,  466. 

where  the  factor  sells  to  repay  his  advances,  466. 

where  the  agent  fails  to  purchase  goods  ordered  by  his  principal,  467. 
In  an  action  by  the  agent  against  the  principal,  or  by  a  servant  against  his 

employer,  468. 
la  an  action  against  a  common  carrier,  468-470. 

where  the  carrier  fails  to  carry  or  deliver  goods,  468, 

negligence  of  plaintiff,  effect  of,  in  reducing,  469, 454,  n.  («),  46l,n.  («). 

value  of  the  goods,  how  measured  ia  estimating,  469, 
In  the  action  of  trover,  470-477. 

value  of  property,  the  measure  of,  470. 

deduction  from,  in  case  of  lien  or  restoration,  471, 

(see  476,  479). 
addition  to,  on  account  ofpretium  affectioms,  471. 
at  what  time  to  be  assessed,  472,  473. 

specific  injury  or  wilful  tort,  ground  of  increase  of,  473. 

in  trover  for  a  bill  or  note,  471. 

in  the  accession  and  confusion  of  goods,  474,  475. 

whether  special  damages  are  recoverable  in  trover,  476. 
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DAMAGES,  continued. 

where  the  plaintiff  holds  under  a  lien,  476,  (see  471,  479). 
■where  the  pledgee  has  converted  the  goods,  477. 
In  the  action  of  replevin,  477-479. 

recovered  by  the  plaintiff  and  defendant  respectively,  477. 

whose  loss,  when  the  goods  replevied  are  destroyed  by  act  of  God,  b^ 

fore  judgment,  478. 
at  what  time  the  value  to  be  taken,  478. 
in  an  action  on  the  replevin  bond,  478. 
where  the  writ  is  sued  out  maliciously,  479. 
where  one  of  the  parties  has  a  qualified  right. as  by  lien,  479,  (see  271, 

476). 
right  of  plaintiff  after  nonsuit  to  prove  property,  479. 
Wliere  a  vendee  sues  a  vendor,  479-483. 
in  debt  on  bonds  for  the  replacement  of  stock,  472,  n.  (6),  480,  n.  (y). 
value  of  the  goods,  the  measure  of,  479. 

when  to  be  taken,  480-482. 
where  the  goods  are  bought  on  credit,  480. 
market  value  of  goods,  how  determined,  482. 
vendee's  right  of  rescission,  when  and  how  exercised,  483. 
for  breach  of  warranty,  457,  n.  (r),  486,  487.  1 

Where  a  vendor  sues  a  vendee,  483-487. 
rights  of  vendor,  where  the  vendee  refuses  to  complete  the  contract, 

483,  484. 
where  the  vendor  has  not  the  goods  himself,  but  has  only  contracted  for' 

them,  484,  485. 
where  credit  or  a  bill  of  exchange  payable  at  a  future  day  is  to  be 

given,  485. 
for  breach  of  warranty,  457,  n.  (r),  486,  487. 
Whether  expenses  may  be  included  in  damages,  476,  487-489,  495. 

fraud  or  wilful  wrong,  effect  of,  487,  488. 
When  interest  is  included,  380-382,  489. 
Of  the  breach  of  contract  to  pay  money  or  goods,  490-492. 
whether  the  sum  of  money  or  the  value  of  the  goods  is  the  measure  of, 
490^92. 
Nominal  damages,  452,  492-494. 
recoverable  for  any  violation  of  right,  492,  493. 
actions  for  the  purpose  of  establishing  a  right,  493. 
Of  damages  in  real  actions,  494-509. 
in  mixed  actions,  494. 
at  common  law,  494. 
in  action  of  ejectment,  494. 
measure  of,  495. 

rent  of  land,  whether  forming,  495. 
trespass  for  mesne  profits,  494,  495. 
improvements,  bond  fide  holder's  claim  for,  495-497. 
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DAMAGES,  contintasd. 

doweress,  rights  of,  where  the  dower  estate  has  been  withheld,  and  im- 
provements made  upon  it,  496,  497, 
for  direct  and  natural  consequences,  498.     (See  Sect.  V.  p,  454.) 
for  breach  of  covenant  of  seizin  and  right  to  convey,  498. 

for  quiet  enjoyment,  499-502. 
measure  of,  whether  value  to  be  taken  at  the  time  of  conveyance  or  of 

eviction,  499-501. 
where  the  failure  extends  to  only  part  of  the  land,  502, 
for  breach  of  covenant  against  incumbrances,  502,  503. 
contract  to  sell,  503-507. 

that  a  third  person  shall  convey,  505,  n.  (m), 
to  give  land  for  work  and  labor,  507, 
covenants  in  leases,  507. 
recoupment  of,  246. 
unliquidated,  not  subject  to  set-off,  245. 
legal,  equity  presumes  defendant  mil  pay,  624,  529. 
not  compensation,  557,  558, 
DAMNOSA  HEREDITAS, 

assignee  in  insolvency  not  bound  to  accept,  619. 
DATE, 

day  of,  of  contract  whether  included  in  the  computation  of  time,  15,  n. 

(x),  175-178. 
when  impossible  or  not  named,  177, 
DAYS, 

of  grace,  the  usage  of  banks,  49,  n,  (z),  58. 

notes  without,  due  on  Sunday  payable  on  Monday,  1 78. 
day  of  date  of  the  contract,  whether  included  in  the  computation  of 

time,  15,  n,  (x),  175-177, 
day's  work,  what  constitutes,  51,  n,  (6). 
DEATH, 

of  party  to  submission  or  of  arbitrator  revokes  submission,  219  c. 
DEBT, 

May  be  collected  everywhere,  unless,  99. 

laws  abolishing  imprisonment  for,  do  not  impair  the  obligation  of  con- 
tracts, 702-705. 
imprisonment  for, 

{See  Imprisonment  for  Debt.) 
privileged, 

(See  Bankruptcy  and  Insolvency.) 

DEBTOR, 

(See  Creditor,  Payment.) 

DEED, 

construction  of,  same  as  of  simple  contract,  6. 
63* 
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DEED,  continued. 

construction  of,  restricted  to  the  sense  of  the  words  used,  6,  n.  (/),  7, 

n.  (<7)- 
general  words  of  covenant  or  release,  limited  by  the 

recitals,  13,  n.  (r),  14,  15. 
may  operate  in  manner  not  intended,  to  accomplish 

intended  object,  if  necessary,  15,  16. 
as   a  grant,  coniirmation,  release,  so  as  to  render  it 

operative,  7,  n.  (g),  15,  16. 
where  part  of  grantors  are  incapable  of  conveying,  or 

grantees  of  taking,  16. 
whejimade  contra  proferentem,  18-22. 
recitals  in  a  deed,  when  operative  as  an  agreement  or 

grant,  23. 
repugnant  clauses,  the  earlier  prevails,  26. 
restrictive  words  in,  26,  n.  (J). 
grants  in  upon  condition,  36,  37. 
form  of,  when  sufficient  to  comply  with  a  contract  for,  168,  1G9. 
tender  of,  168,  188,  n.  (g). 
valueless  to  pass  estate,  except  as  evidence  of  its  own  execution,  223, 

n.  (q),  230. 
alteration  of,  by  a  stranger,  223. 
by  a  party,  223-227. 

by  adding  or  tearing  off  the  seal,  227,  228. 
by  filling  blanks,  229. 
whether  presumed  to  have  been  made  before  or  after 

execution,  228. 
vesting  of  the  estate  not  defeated  by,  230,  231. 
fraud  in  procuring,  effect  of,  280,  n.  (j/). 
unrecorded,  or  otherwise  inoperative,  when  specifically  enforced,  514, 

n.  (p). 
undelivered,  whether  sufficient  memorandum  in  equity  to  comply  with 
the  Statute  of  Frauds,  546,  u.  (v). 
DEFAULTERS, 

public,  operation  of  U.  S.  bankrupt  law  of  1841  upon,  588. 
DEFENCES, 

Payment  of  money,  126-147. 

the  party  to  whom  the  payment  should  be  made,  12G-129. 
part  payment,  129-132. 
payment  by  letter,  132. 

in  bank-bills,  133-135. 
by  check,  135,  136. 
by  note,  136. 
by  delegation,  137. 
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DEFENCES,  continued. 

stakeholders  and  wagers,  138-140. 
appropriation  of  payments,  140-147. 

(See  Payment.) 
Performance,  147-187. 
tender,  148-157. 
tender  of  chattels,  157-168. 
kind  of  performance,  168-170. 
part  performance,  170-178. 
time  of  performance,  173-180. 
notice,  180-184. 

impossibility  of  performance,  184-187. 
in  equity,  561,  576. 

resting  on  the  acts  or  omissions  of  the  plaintiff,  187-193. 
(See  Performance.) 
Accord  and  satisfaction,  193-200. 

(See  Accord  and  Satisfaction.) 
Arbitrament  and  award,  200-219. 

(See  Arbitrament  and  Award.) 
Release,  219-223. 

(See  Release.) 
Alteration,  223-231. 

(See  Alteration.) 
Pendency  of  another  suit,  231-234. 

(See  Pendency  of  Another  Suit.) 
Former  judgment,  234-239. 

(See  Judgment.) 
Set-off,  239-252. 

(See  Set-off.) 
Illegal  contracts,  252-264. 

in  restraint  of  trade,  253-259. 

opposed  to  the  revenue  laws  of  other  countries,  259,  260. 

corrupting  legislation,  260. 

wagering,  261. 

maintenance  and  champerty,  262,  264. 

(See  Illegal  Contracts.) 
Fraud,  264-284. 

(See  Fraud.) 
Frauds,  Statute  of,  284-341. 

(See_  Frauds,  Statute  of.) 
Limitations,  Statute  of,  341-380. 

(See  Limitations,  Statute  of.) 
Usury,  383-431. 

(See  Usury.) 
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DEFENDANT, 

absent,  notice  of  suit  how  given  to,  100,  and  n.  Qi'). 
DELAY, 

in  filing  bill  for  specific  performance,  effect  of,  572. 
DELEGATION, 

payment  by,  137,  138. 
DELIVERY, 

to  and  by  carrier, 

(5ee  Cakriek,  Common.) 
effect  of,  by  party  signing,  in  determining  purpose  of  signature,  288. 
required  by  the  statute  of  frauds,  319-324,  327-330. 
DELIVERY  ORDER, 

(See  Bills  of  Lading.) 
DEMAND, 

set-off  of, 

(See  Set-Off.) 
DEMURRER, 

to  bill  for  specific  performance,  533. 
DEPENDENT  AGREEMENTS,  189. 
DESCRIPTION, 

inaccurate,  when  remedied  by  construction,  26,  27. 
DETINUE, 

old  action  of,  509. 
DEVISE, 

agreement  for,  whether  enforceable  in  equity,  563. 
falling  to  insolvent  between  commencement  of   proceedings  in  insol- 
vency and  discharge,  626-628,  641. 
DISCHARGE, 

by  one  of  joint  plaintiffs,  129,  n.  ((). 
DISCOUNT, 

of  notes  and  bills,  when  usurious,  406-409. 
DISTRIBUTION, 

of  personal  estates,  83,  n.  (/). 
DISTRINGAS, 

at  common  law,  577. 
DIVORCES, 

(See  Place,  Law  op.) 
in  the  State  of  the  actual  domioil  of  the  parties,  valid  everywhere, 

104,11.  (p),  114-117. 
validity  of  when  granted  in  another  State  than  that  where  the  mar- 
riage was  contracted,  114-117. 
how  affected  by  the  constitution  of  the  United  States,  697-700. 
DOMICIL, 

(See  Place,  Law  of.) 
nature  of,  90. 
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DOMICIL,  continued. 

evidence  of,  what  amounts  to,  90,  92,  n.  (s;). 
change  of,  must  be  both  in  fact  and  in  intent,  91. 
how  proved,  91-93. 

may  be  inferred  against  express  declarations  of  pai'ty,  91. 
of  foreign  ministers,  soldiers,  and  seamen,  92,  notes  (u),  (x). 
of  party  who  spends  portions  of  the  time  at  different  places,  92. 
of  wife,  follows  the  husband's,  93,  111,  112. 

except  when,  112,  n.  (d). 
of  a  child,  follows  the  parents',  94. 
of  a  ward,  follows  the  guardian's,  94. 
effect  of,  on  capacity  of  parties,  84,  85-90. 
of  parties,  effect  of,  on  marriage,  104-113. 
on  divorce,  113-117. 
DOMAIN,  EMINENT, 

right  of  the  public  to,  687-697. 

{See  Constitution  of  the  United  States.) 
DOWER, 

damages  for  detention  of,  496-498. 
DRUNKENNESS, 

(See  Intoxication.) 
DURESS, 

instrument  may  be  shown  to  be  void  on  account  of,  66. 

E. 
EARNEST, 

what  amounts  to,  332. 
EJECTMENT, 

damages  in,  494. 
EMBARGO,  187,  and  n.  (c). 
EMINENT  DOMAIN, 

right  of  the  public  to,  687-697. 
ENJOYMENT, 

quiet,  damages  for  breach  of  covenant  for,  499,  502. 
ENTIRETY  OP  CONTRACTS, 

when  severed  by  division  into  distinct  items,  29. 

by  the  apportionment  of  the  price,  29,  30. 
not  affected  by  designation  of  the  price,  weight,  or  measure,  30,  31. 

or  by  a  division  into  items  where  the  consideration  is  entire,  31, 
32. 
for  service,  35,  and  n.  (d). 

where  contracts  are  apportionable,  32-35,  1 70-1 73. 
(See  Apportionment,  Performance.) 
EQUITY, 

(See  Specific  Performance.) 
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EQUITY,  continued. 

principle  of  construction  much  the  same  at  law  and  in,  6. , 
mistakes  in  a  contract,  when  corrected  by,  8,  9,  10. 
suit  in,  no  bar  to  suit  at  law,  233,  n.  (I). 

when  cases  talien  out  of  the  statute  of  frauds  by,  on  account  of  part  per- 
formance, 339,  340. 
relief  of  debtor  on  a  usurious  contract,  how  granted,  404. 
he  who  asks,  must  do,  510,  n.  (/). 
EQUITY  OF  EEDEMPTION, 

release  of,  whether  good  as  accord  and  satisfaction,  199. 
pass  to  assignee  in  insolvency,  and  power  of  over,  628. 
EQUITY  JURISPRUDENCE, 

bankrupt  may  be  examined  by  principles  of,  6  70,  n.  (j). 
ESTOPPEL,  499. 
ESTREPEMENT, 
writ  of,  494. 
EVICTION, 

damages  for,  when  to  be  computed,  499-501. 
EVIDENCE, 

partly  written  and  partly  parol,  4,  n.  (J). 

of  parol  agreement  in  satisfaction,  when  admissible  to  bar  suit  upon 

written  contract,  196. 
character  of,  necessary  to  prove  existence  of  custom,  56,  n.  (J),  57. 
extrinsic,  not  admissible,  to  vary  or  contradict  the  terms  of  a  written 
contract,  60,  69. 
of  the  force  of  letters,  forming  a  contract,  upon 
contract  subsequently  entered  into  between 
same  parties  as  to  same  subject-matter,  60. 
the  rule  falsa  demonstralio  non  nocet,  62,  and 

n.  («). 
or  to  change  the  settled  legal  meaning  of  an 

instrument,  63-65. 
or  to  connect  instruments,  when  the  statute  of 
frauds  requires  the  contract  to  be  in  writing, 
298. 
admissible  to  determine  the  subject-matter  and  parties,  61-63. 
rebut  the  presumption  against  the  apparent  and 
natural   effect   of  an   instrument,  —  aliter,  if 
presumption  is  with  instrument,  65. 
when  only  a  part  is  reduced  to  writing,  65. 
to  contradict  recitals,  65,  66,  76. 
to  Aary  or  contradict  the  date  or  consideration, 

65. 
contemporaneous  writings  when  deemed  part  of 
contract,  66. 
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EVIDENCE,  continued. 

admissible  to  show  the  incapacity  of  parties,  fraud,  duress, 
illegality,  discharge,  change  of  time  or  place, 
waiver  of  damages,  consideration  when  none 
is  named,  substitution  of  a  new  contract  or 
consideration,  66,  67. 
to  vary  a  receipt  —  aliter  as  to  a  release,  67, 

221. 
to  explain  technical  terms  and  foreign  languages, 

67,  68. 
when  the  question  is  between  third  parties,  68, 

69. 
to  explain  a  latent  ambiguity,  69-75. 
to  show  the  knowledge,  or  ignorance,  or  belief 

of  a  party,  74,  n.  (v). 
to  explain  surrounding  circumstances,  74. 
to  explain  uncertainties,  75,  76. 
to  show  time  of  giving  consideration  for  guaranty, 

75. 
blank  in  instrument,  when  supplied,  75. 
to  rebut  the  implication  of  reasonable  time  for 

performance,  173. 
to  explain  wills,  when,  62,  n.  (r),  65,  74,  76-79. 
to  show  authority  of  an  agent  under  the  statute 
of  frauds,  291,  n.  (n),  293,  294. 
'   '     foreign  judgments,  pn'mSyacie,  119. 

examination  of  witnesses  before  arbitrators,  218. 

alteration  of  instruments,  when  presumed,  228. 

of  what,  sufficient  to  take  case  out  of  the  statute  of  limitations,  341,343. 

rules  of,  as  applied  to  contracts  requiring  specific  performance,  516. 

extrinsic  admissible  in  equity  to  prove  omission,  516,  n.  ((). 

connect  parts  of  a  contract,  545,  n.  (m). 
prove  additional  consideration,  when, 

545,  n.  (z). 
rebut,  but  not  to  raise  an  equity,  547. 
show  mistake,  555. 
EX  ANTECEDENTIBUS  ET  CONSEQUENTIBUS   FIT   OPTIMA 

INTERPRETATIO,  12,  n.  (f). 
EXCEPTION  AND  RESERVATION, 
words  of,  how  construed,  20,  n.  (n). 
EXCHANGE, 

rate  of,  charge  for,  not  usurious,  413. 
EXCLUSIVE  PRIVILEGES, 

grants  of,  how  affected  by  the  constitution,  687-697. 
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EXECUTION, 

laws  exempting  property  from,  whether  constitutional,  702-705. 
EXECUTORS  AND  ADMINISTRATORS, 

promise  of  to  pay  debt  of  testator  "  when  suiEciont  assets  are  received," 

how  construed,  11,  n.  (n). 
bound  by  the  contracts  of  the  testator,  43-45. 
appropriation  of  payment,  where  the  party  paying  owes  in  his   own 

right,  and  as  executor,  142. 
payment  to  one  of  several,  128. 
set-off,  by  and  against,  243,  244. 

promises  of,  when  within  the  statute  of  frauds,  284,  300. 
the  contracts  of,  may  be  enforced  in  equity  against  their  successors,  516, 
and  n.  {w). 
EXEMPLARY  DAMAGES, 

{See  Damages.) 
EXPENSES, 

of  litigation,  when  recoverable  as  damages,  441,  442,  476,487-489,495, 
502,  n.  (/i). 
EXPERTS, 

use  of,  in  determining  the  meaning  of  technical  terms,  5,  67,  6.8. 
EXPRESSIO  UNIVS  EST  EXCLUSIO  ALTERIUS,  28, 

F. 
FACT, 

questions  of, 

{See  Jury.) 
FACTOR, 

set-off  against,  when  allowed,  248-251. 
lien  of,  249. 

right  of  to  sell  goods  to  pay  advances,  466. 

when  money  or  goods  in  hands  of  assignees  in  insolvency  of,  can  be 
recovered,  in  whole  or  in  part,  by  consignor,  634,  n.  (m). 
FAILURE, 

of  performance  of  a  contract  by  one,  a  defence  by  the  other,  187-193. 

{See  Part  Performaxce.) 
of  title  to  real  estate,  494-508. 
FALSA  DEMONSTRATIO  NON  NOCET,  62,  and  n.  {v). 
FALSE  REPRESENTATIONS, 

{See  Fraud.) 
FEME    COVERT, 

{See  Wife.) 
FISH, 

grant  of,  implies  right  of  fishing,  46,  n.  («). 
FIXTURES, 

contracts  for  the  sale  of,  when  within  the  statute  of  frauds,  314. 
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FOREIGN  ATTACHMENT, 

when  procured  in  a  foreign  country,  a  bar,  118,  232. 
FOREIGNERS, 

rights  and  liabilities  of,  how  affected  by  the  lex  loci,  81,  100. 
may  avail  themselves  of  courts  in  like  manner  as  citizens,  100. 
{See  Place,  Law  of.) 
FOREIGN  JUDGMENTS, 

((See  Judgments.) 
FOREIGN  LANGUAGES, 
how  explained,  67,  68. 
FOREIGN  STATES, 

whether  the   States  of  the  Union  are  foreign  as  to  judgments,  119,  n. 

(p),  123-126,  232,  n.((/). 
as  to  bankrupt  laws,  705, 
706. 
contracts  between,  700. 

(.See  Place,  Law  of.) 
FORMER  JUDGMENT, 
a  defence,  234-239. 

{See  Judgment.) 
FRANCHISE, 

of  a  corporation,  may  be  taken  by  the  State  for  public  purposes,  on 
providing  compensation,  691-695. 
FRAUD, 

effect  of,  in  setting  aside  a  contract,  9,  10,  12,  33. 

may  be  proved  by  extrinsic  evidence,  66. 

as  a  defence,  264-284. 

not  defined  by  the  law,  266. 

sphere  of  the  moral  law  and  of  municipal  law  compared,  264-266. 

materiality  of,  necessary  to  avoid  a  contract,  266. 

what  is  material,  266,  n.  (m),  267. 

to  be  determined  by  the  jury,  267. 
must  be  actually  injurious,  268. 
damages  for,  only  recoverable  for  the  injury  directly  attributable  to, 

268. 
in  false  representations  of  a  party's  solvency,  267,  n.  (n),  269,  notes  (r), 

and  (0,  270,  574,  n.  (A),  276,  notes  (m)  and  {n). 
of  representations,  literally  true,  but  substantially  false,  269. 
must  be  such  as  the  injured  party  had  a  right  to  rely  upon,  270. 
on  cestuis  que  trust,  infants,  and  persons  of  feeble  mind,  270,  271. 
effect  of  intention  in,  267,  n.  (o),  268-271,  281-283. 
in  a  matter  collateral  to  the  contract,  272,  273. 
distinction  between  extrinsic  and  intrinsic  circumstances,  273- 
concealments  when  amounting  to,  273,  274. 
TOL.   II.  64 


758  INDEX. 

FRAUD,  continued. 

concealments  in  contracts  of  insurance,  274. 

effect  of,  upon  enforcement  of  contract  in  equity,  513,  571,  and  notes 

(A),  (0. 

expressions  of  opinion  and  statements  of  fact  distinguished,  275. 
misrepresentations  of  third  parties  adopted,  or  of  an  agent,  276,  277. 
rescission  in  cases  of,  277-279. 

■waiver  of  right  of,  by  delay,  278,  279. 
■where  both  parties  are  in  fault,  279. 

how  availed  of,  as  a  defence  at  law  and  in  equity,  279,  280, '281,  n.  (z). 
in  procuring  deed,  280,  n.  (?/). 

whether  pleadable  in  bar  of  action  founded  upon  a  specialty,  280. 
not  presumed,  281. 
in  false  statements,  how  aifected  by  a  party's  means  of  knowledge,  271, 

272,  281-284. 
legal  fraud,  281. 
award  avoided  for,  213-219. 
in  the  alteration  of  an  instrument,  224-231. 
when  the  statute  of  limitations  begins  to  run  on,  378. 
effect  of  upon  amount  of  damages,  487,  488. 

enforcement  of  contract  in  equity,  571. 
on  the  part  of  insolvent  or  bankrupt,  633,  636-638,  655,  656,  660,  674, 
675. 
FRAUDS,  STATUTE  OF, 
provisions  of,  284,  285. 
signing  required  by,  285-294. 

when  a  letter  amounts  to,  285,  and  n.  (c),  310,  311. 
indorsement  of  unsigned  contract  for  the  purpose  of 

transfer  sufficient,  285,  n.  (c). 
writing  of  the  agreement  not  sufficient,  285,  286. 
place  where  the  name  may  be  written,  287-289. 
effect  of  the  delivery  of  the  instrument,  288. 
when  the  requirement  to  be  "  subscribed"  is  satisfied,  289. 
when  the  same  is  printed  or  written  in  pencil,  289,  290. 
by  the  party  to  be  charged,  alone  necessary,  290. 
by  an  agent,  when  sufficient,  291,  292. 
when  agent  may  write  his  own  signature,  291,  292. 
how  the  agent  may  be  authorized,  291 ,  u.  (n),  292,  n.  (9), 

293,  294. 
who  may  be  agent  for  this  purpose,  292. 
sales  by  auctioneers,  sheriffs,  and  masters  in  chancery,  within,  292,  n.  (r). 
the  names  of  the  parties  to  be  expressed,  294,  n.  («). 
the  subject-matter  to  be  set  forth,  294,  n.  («). 
when  the  price  is  to  be  stated,  294,  n.  («),  295. 
consideration,  whether  required  to  be  expressed,  295-297. 
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form  of  agreement,  required  by,  297-300. 

when  made  up  of  separate  papers,  298. 

connection  of  different  parts  not  to  be  established  by 

extrinsic  evidence,  298. 
■when  capable  of  certainty  by  reference  to  a  standard, 
298. 
■when  a  part  of  the  agreement  conforms  to  the  statute,  and  the  rest  does 

not,  -whether  the  whole  or  a  part  void,  298,  299. 
promises  by  executors  and  administrators,  when  within,  284,  300. 

"  to  answer  for  the  debt,  default,  or  miscarriage  of  another," 
when  within,  300-309. 
the  promise  must  be  collateral,  300-302. 

must  be  made  to  the  party  to  whom  the  person  undertaken 

for  is  liable,  302,  and  n.  (ni). 
must  not  operate  as  a  discharge  of  the  original  debtor,  302- 

304. 
must  not,  when  performed,  leave  the  original  party  still 

hable,  304. 
must  not  be  equivalent  to  the  purchase  of  a  debt  by  the 

promisor,  305. 
not  within  the  statute  when  its  main  purpose  is  to  subserve 
some  purpose  of  the  promisor,  305-307. 
consideration  of  the  guaranty,  whether  to  be  expressed,  295,  n.  (lo), 

296,  a.  (x),  297,  n.  (z). 
guaranty  of  a  factor,  selling  upon  a  del  credere  commission,  not  within, 

307. 
cases  where  the  liability  to  pay  the  debt  of  another  arises  by  operation 
of  law,  as  out  of  some  trust  or  transaction  between  the  parties,  with- 
out the  aid  of  a  special  promise,  not  within,  307-309. 
promises  to  answer  for  another's  torts,  within,  309. 
"in  consideration  of  marriage,"  309-311. 
to  marry,  not  within,  310. 

to  marry  after  a  period  longer  than  a  year,  within,  310. 
in  the  nature  of  settlement,  advancement,  or  provision,  in 

view  of  marriage,  within,  310. 
effect  of  parol  promise  before  marriage,  on  a  written  promise 

subsequent  to,  310. 
what  writing  is,  sufficient,  310,  311. 
(See  Marriage.) 
"contracts  or  sales  of  lands,  tenements,  or  hereditaments,  or  any  inter- 
est in  or  concerning  them,"  within,  311-316. 
when  contracts  for  the  sale  of  growing  crops  are  within,  311-314. 
contracts  to  pay  for  improvements  on  land,  not  within,  314,  315. 
for  sale  of  removable  fixtures,  not  within,  314. 
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a  mere  license  to  enter  on  land,  not  within,  315. 
any  contract  the  effect  of  which  is  to  give  an  easement  within,  315. 
agreement  by  lessee  to  make  further  improvements  not  within,  315. 
when  contracts  for  sale  of  the  property  of  a  corporation  are  within, 

315. 
contracts  void  by,  when  executed,  the  payment  of  the  consideration  re- 
coverable, and-  form  pf  action  In  such  instance,  315,  318,  319,  and 
see  338,  u.  (/). 
contracts  not  to  be  performed  within  a  year,  when  within,  316-319. 

for  the  sale  of  goods,  when  within,  319-336. 
principles  of  the  common  law,  how  affected  by  the  statute  of  Elizabeth, 

and  the  statute  of  frauds,  320. 
acceptance  and  delivery  required  by,  what  amounts  to,  319-322. 
constructive  delivery,  322-324. 

in  a  sale  by  sample,  324. 
acceptance,  what  is  equivalent  to,  324,  325. 
rights  of  buyer,  when  after  acceptance  the  article  proves  deficient  in 

quantity  or  quality,  325-327. 
whether  delivery  to  a  carrier  is  sufficient,  327-330. 
stock  and  shares  of  a  corporation  within,  315,  330-332. 
sales  of  promissory  notes  within,  331,  n.  (w). 
fearnest,  what  amounts  to,  332. 
part  payment,  of  the  same  effect  as  earnest,  332. 

what  constitutes,  332. 
when  executory  contracts  are  within,  333-336. 
contracts  for  or  savoi-ing  of  hiring  and  labor,  333-336. 
contracts  within,  operation  of  the  statute  on,  336-338. 
how  affecting  third  parties,  338. 
when  executed,  338. 
the  fourth  and  seventeenth  sections  of,  do  not  affect  the  validity,  but 

preclude  the  bringing  of  actions  to  enforce,  337,  338. 
when  cases  taken  out  of,  by  part  performance,  339,  340. 

what  constitutes  part  performance,  340. 
construction  and  operation  of,  in  equity,  545-566. 
sufficient  pleading  of,  in  equity,  548. 
TKAUDULENT   CONVEYANCE, 

of  property  as  against  creditors,  601,  n.  (ii),  633,  636-638,  655,   656, 
660,  674,  675. 
IFREIGHT, 

on  goods,  28. 
on  money,  49,  n.  (2). 
■"  FROM," 

whether  inclusive  or  exclusive,  15,  n.  (x),  175-177. 
"from  1836,"  17,  n.  (/). 
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G. 

GENERAL  WORDS, 

restricted  by  particular  recitals,  13,  n.  (r),  14,  15. 
GENERIC  TERMS, 

specific,  when  taking  the  sense  of,  8. 
GOODS, 

accession  and  confusion  of,  474,  475. 

purchaser's  right  to  go  upon  land  of  seller  for  purpose  of  taking,  46,  47. 
contracts  for  the  sale  of,  when  within  the  statute  of  frauds,  319-336. 
(5ee  Personal  Property.) 
GOOD-WILL, 

agreement  for  sale  of,  when  enforced  in  equity,  526. 
GRACE,  DAYS   OF, 

meaning  of,  when  used  as  a  term  in  contracts,  8. 
the  usage  of  banks,  49,  n.  (^),  57,  58. 
notes  without,  due  on  Sunday,  payable  on  Monday,  1 78. 
GRAMMATICAL   CONSTRUCTION,  25. 
GRANTEES, 

when  part  of  are  incapable  of  taking  estate,  16. 
GRANTORS, 

when  part  of  are  incapable  of  conveying  estate,  16. 
GRANTS, 

construction  of,  so  as  to  be  made  operative,  7,  n.  (</),  15,  liS. 
to  be  construed  favorably  to  the  grantee,  18. 
aliter,  if  the  sovereign  or  State  is  the  grantor,  18,  n.  (Jfc). 
words  of  reservation  and  exception  construed  as,  23. 
license  operating  as,  23,  and  see  514,  415,  u.  (9). 
restrictive  words  destroying,  when  rejected,  26,  n.  Q). 
upon  condition,  36-38. 

imply  whatever  is  essential  to  their  use  and  enjoyment,  45,  46. 
within  the  contracts  protected  by  the  constitution,  679,  683-685. 
how  construed,  685,  686. 
•     when  may  be  taken  for  public  purposes,  687-697. 
GUARANTOR, 

notice  to,  174. 
GUARANTY, 

whether  to  be  construed  against  guarantor  or  guarantee,  21. 
extrinsic  evidence  admitted  to  prove  that  the  consideration  was  not  ex- 
ecuted, 75. 
notice  to  guarantor,  1 74. 

consideration  of,  when  to  be  in  writing,  295,  u.  (w),  296,  n.  (x),  299,  n.  (2). 
when  within  the  statute  of  frauds,  300-309. 

(See  Frauds,  Statute  op.) 
guarantor  may  set  up  the  defence  of  usury,  399. 
64* 
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GUARDIAN, 

(See  Infant.) 

■GUILDS, 

in  England,  257. 

H. 

HUSBAND, 

{See  Wipe.) 

I. 

IGNORANCE, 

of  parties,  how  proved,  74,  n.  (v). 
IGNORANTIA  LEGIS  NEMINEM  EXCUSAT,  556. 
ILLEGAL   CONTRACTS, 
how  proved,  66. 

illegality,  a  good  defence,  186,  187. 
subsequent  act  of  legislature,  rendering  act  unlawful,  good  defence, 

186. 
act  of  legislature  rendering  unlawful  act  lawful,  imparts  no  validity 

to  contract  previously  entered  into,  186. 
effect  of  law  in  suspending  an  agreement,  187. 
prevention  of  performance  by  foreign  law,  no  defence,  187. 
illegahty  in  u  severable  contract,  29,  n.  (w). 
money  paid  in  furtherance  of,  when  recoverable,  252,  253. 
Of  contracts  in  restraint  of  trade,  253-259. 
reason  and  origin  of  the  law  prohibiting  the  restraint  of  trade,  253-257. 
distinction  between  a  general  and  limited  restraint  of  trade,  254,  257, 

and  n.  (y),  258. 
the  rule  illustrati;d  by  cases,  254,  n.  (x). 

modified  in  this  country,  25  7-259. 
Of  contracts  opposed  to  the  revenue  laa-s  of  other  countries,  259,  260. 

which  tend  to  corrupt  legislation,  260. 
Of  wagering  contracts  —  when  void,  261,  262. 

money  lent  for  the  purpose  of  betting  not  to  be  re- 
covered by  lender,  261,  n.  (/). 
■Of  the  Sunday  lavj,  262  a-262  /*. 

in  England  and  the  United  States,  262  a. 

by  tlie  common  law,  262  a,  n.  (Jia). 

meaning  of  the  clause  "  necessity  and  mercy"  in  statutes,  262  c,  262  d, 

262  e,  and  notes, 
wills  made  on  Sunday,  262  e. 
■marriages  celebrated  on  Sunday,  262  e. 
marriage  contracts,  262  e,  m  Qig). 

■whether  a  tort  founded  upon  a  contract  violating  the  Sunday  laws  can 
be  redressed,  262/,  262  g. 
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what  constitutes  the  "  Lord's  day,"  262  g. 

in  what  States  applying  to  those  who  observe  the  seventh  day  of  the 

week,  262  g. 
contract  commenced  on  Sunday,  but  subsequently  completed,  as  n  ote 

signed  but  afterwards  delivered,  valid,  262  g. 
contract  entered  into  on  Sunday  but  subsequently  recognized,  262  h. 
whether  property  delivered  in  pursuance  of  contract  entered  into  on 

Sunday  can  be  recovered  by  vendor,  262  h. 
whether  the  invalidity  of  a  contract  made  on  Sunday  can  be  set  up 

against  an  innocent  party,  262  h. 
official  bond  executed  on  Sunday  valid  as  to  the  parties  protected, 
262  h. 
Of  maintenance  and  champerty,  262-264. 
IMPLICATIONS, 

of  law  in  construing  instruments,'  nature  and  scope  of,  27,  28. 
IMPOSSIBILITY, 

of  performance,  when  a  defence,  184-186,  188. 

(See  Performance.) 
as  affecting  a  decree  for  specific  performance,  561-576. 
(See  Specific  Performance.) 
IMPRISONMENT, 

for  debt,  laws  abolishing,  do  not  interfere  with  the  obligation  of  con- 
tracts, 702-705. 
not  allowed  at  common  law,  577. 
IMPROVEMENTS, 

on  real  estate,  bonajide  holders  claim  for,  495—498. 
INABILITY, 

of  performance, 

(See  Performance.) 
INCAPACITY  OF  PARTIES, 

(See  Parties.) 
INCEST, 

(See  Marriage.) 
INCIDENT, 

cannot  be  annexed  to  a  contract,  till  the  contract  is  first  proved,  49, 
n.  (.). 
INCUMBRANCES, 

damages  for  breach  of  covenant  against,  602,  503. 
indemnity,  as  compensation  in  equity,  558,  n.  (r). 
INDENTURE, 

the  rule,  verba  fortius  accipiuntur  contra  proferentem,  when  applied  to, 
20-22. 
INDEPENDEfTT  AGREEMENTS,  189. 
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INDORSEE, 

innocent,  rights  of,  on  usurious  bills  and  notes,  394,  395. 
INDORSEMENT, 

(See  Bills  of  Exchange  and  Promissory  Notes.) 
INDORSER, 

may  sue  prior  indorser  how,  132. 

may  prove  claim  for  indorsing  against  insolvent  principal,  657,  658,  and 

n-  U)- 

INFANTS, 

capacity  of,  how  affected  by  the  lex  loci,  85-87. 
tender  for  by  a  friend,  161. 

whether  can  become  an  insolvent,  614,  and  n.  (j). 
claim  of  in  insolvency  may  be  proved  by  guardian,  668. 
whether  able  to  compel  specific  performance  of  contracts,  290,  n.  (it), 
565. 
INHABITANCY, 

meaning  of  the  term,  92. 
INJUNCTION, 

(See  Specific  Performance.) 
new  action  of,  by  English  Procedure  Act,  5  76. 
INJURIA   SINE  DAMNO,  i92-iU. 
INNOCENT  PARTY, 

to  contract  made  on  Sunday,  262  Ji. 
INSANITY, 

of  party  to  submission  to  arbitration  revokes  submission,  319  b. 
(See  Lunatic.) 
INSOLVENT, 

meaning  of  the  term,  J  2,  n.  (q). 

bank,  payment  in  bills  of,  134. 

acknowledgment  by,  whether  sufficient  to  revive  a  debt  barred  by  the 

statute  of  limitations,  351. 
laws  of  a  State,  how  affected  by  the  constitution  of  the  United  States, 
700. 

(See  Bankruptcy  and  Insolvency.) 
INSTALMENTS, 

suit  for,  132,  147,  463,  464. 

when  the  statute  of  limitations  begins  to  run  on  money  payable  by,  373. 
INSURANCE, 

construction  of  a  policy  of,  9,  n.  (m),  12,  u.  (q). 

meaning  of  terms  in,  fixed  by  usage,  48,  u.  (y),  49,  n.  (2),  50,  n.  (a), 
65,_..  (/). 

meaning  of  terms  in,  the  usage  must  be  the  usage  of  the  past,  53,  n.  (e). 
meaning  of  "  between  two  days  "  in,  1 78,  n.  (0). 

the  maxim,  causa  proxima,  non  remola,  spectatur,  applied  to  contracts 
of,  455,  456. 
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covenants  for  in  leases,  507,  n.  (q). 
agreements  for,  when  enforced,  533. 

interest  in  policy  of,  passes  to  assignee  upon  insolvency,  631,  n.  (h). 
notwithstanding  assignment  prohibited,  632. 
although  assignment  is  voluntary,  632. 
INTENTION, 

in  libel,  how  determined,  4,  n.  (6). 
effect  of,  in  the  construction  of  contracts, 

{See  Construction  of  Contracts.) 
ascertaining  domicil,  91. 
to  break  contract,  no  breach,  188. 
effect  of,  in  fraud,  267,  n.  (o),  268-271,  281-283. 
(-See  Fraud.) 
computing  damages,  439,  440,  443-445,  473,  487. 
confusion  of  goods,  474,  475. 

assessing  damages  for  breach  of  covenant  in  sale  of  real 
estate,  499,  503-505. 
lawful,  the  rule  effectuating,  9,  10,  12,  16. 
INTEREST, 

construed  to  mean  simple,  although  parties  intend  compound,  when,  9, 

10. 
legal  rate  of,  in  a  contract,  determined  by  the  place  of  performance, 

95-100. 
method  of  calculating,  on  bonds  and  notes,  when  partial  payments  have 

been  made,  146. 
when  instalments  of,  may  be  sued  for  without  suing  for  the  principal, 

147. 
when  included  in  damages,  380-382,  489. 

when  added  and  when  discounted  upon  claims  proved  in  insolvency  or 
bankruptcy,  663. 
INTEREST  AND  USURY, 

Of  interest,  and  when  it  is  recoverable,  380-383,  489. 
when  implied  by  the  law  on  a  contract,  380,  381. 
for  wrongful  detainer  of  money,  381. 

upon  judgment  or  account  liquidated ;   for  goods  sold ;  on   unsettled 
claims ;  for  rent,  money  paid  to  another's  use,  money  lent,  money 
payable  on  demand,  money  retained  by  public   officer,  or  by  agent, 
money  fraudulently  withheld,  torts  and  unliquidated  damages,  380- 
382. 
upon  the  consideration  money,  when  recoverable  by  grantee  of  land  on 
failure  of  title,  500. 
What  constitutes  usury,  S83-3S5. 
Immateriality  of  the  contract,  385-392. 
usury,  form  of  immaterial,  385,  387. 
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usury  by  paying  illegal  interest  for  the  further  forbearance  of  existing 
debt,  384,  n.  (u). 
by  lending  money  and  receiving  part  back  again,  or  by  selling 

property  at  an  exorbitant  price,  886. 
burden  of  proof  of  value  of  property  so  sold,  386,  387. 
in  loans  on  notes,  386. 
in  loans  of  stock,  388-390. 
in  sales  of  short  annuities,  388,  n.  (c). 
when  the  contract  is  contained  in  separate  instruments,  or  in 

instrument  and  separate  oral  promise,  390. 
laws  against,  how  evaded,  391. 
in  foreign  contracts,  95,  n.  (e),  391,  392. 
question  of,  for  the  jury,  387. 
The  contract  itself  must  he  tainted  with  usury,  392-394. 
when  the  original  contract  is  good,  and  a  second   contract  void  for 

usury,  392. 
agreement  to  pay  a  sum  beyond  lawful  interest,  by  way  of  penalty,  not 

usurious,  393,  394. 
agreement  to  pay  legal  interest  upon  money  due,  and  such  further  in- 
terest as  creditor  may  be  obliged  to  pay  for  use  of  money  to  be  raised 
by  him  on  account  of  delay,  not  usurious,  393,  394. 
agreement  to  take  usurious  interest  not  conclusively  implied  from  the 
taking  thereof,  394. 
Substituted  securities  are  void,  394-400. 
usury  in  the  inception  of  a  note,  effect  of  on  the  rights  of  indorsees, 

394,  395. 
usury  in  the  indorsement  of  a  note  valid  at  its  inception,  effect  of,  on 

the  liability  of  the  maker,  395. 
when  the  substituted  security  is  purged  from  usury,  396—398. 
judgment  upon  an  usui-ious  claim  valid,  397. 

against  and  by  whom  the  defence  of  usury  may  be  made,  397-400. 
Distinction  between  the  invalidity  of  the  contract  and  the  penalty  imposed, 
400-405. 
penalty  not  incurred  until  usurious  interest  is  paid,  400. 
contract  may  be  avoided  at  any  time,  400. 
usury,  when  the  offence  of  is  complete,  400-403. 

how  availed  of  by  the  debtor,  in  suits  at  law  and  in  equity,  403, 

404. 
recoverable  in  a  suit,  405. 
Of  contracts  accidentally  usurious,  405-408. 
usury  taken  under  a  mistake  of  fact,  corrected,  405. 

law,  illegal,  405,  406. 
when  the  offence  of,  is  committed  by  banks  in  the  calculation  of 
interest,  doctrine  oi  cy  pres,  407. 
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INTEREST  AND  USURY,  continued. 
0/ discount  of  notes  and  hills,  408-410. 
whether  receiving  the  interest  in  advance  is  usurious,  408,  409. 
quarterly  or  senuannual  interest,  whether  usurious,  409. 
Of  a  charge  of  compensation  for  senice,  410-414. 
when  a  commission  for  services  is  not  usurious,  410-412. 
proper  amount  of  compensation,  412. 

when  a  charge  for  the  rate  of  exchange  is  not  usurious,  413. 
on  the  payment  of  a  bill  before  it  is  due,  larger  sum  than  legal  interest 
may  be  deducted,  418,  414. 
Of  a  charge  for  compensation  for  risk  incurred,  414-419. 
extra  interest  allowed  when  the  payment  of  the  principal  depends  on 

contingencies,  as  in  loans  on  bottomry  and  respondentia,  414^16. 
extra  interest  in  the  purchase  of  annuities  and  rent  charges,  416-417. 
contingency  must  be  real,  417. 
extra  interest  in  loans,  the  payment  of  which  depends  on  the  life  of  the 

parties,  418. 
extra  interest  in  post  obit  bonds,  418. 

where  party  binds  himself  to  pay  a  sum  exceeding  lawful  interest,  on 
default  of  paying  principal,  429. 
Contracts  in  which  a  lender  becomes  partner  —  when  usurious,  419,  420. 
Of  sales  of  notes  and  other  choses  in  action,  421-427. 
at  less  than  the  nominal  value,  when  good,  421-423. 
notes  and  bonds  of  a  railroad  corporation,  422. 
when  and  for  how  much  the  indorser  is  liable  on  default  of  maker,  423- 

426. 
indorsement,  or  making  of  negotiable  paper  for  a  premium,  426,  427. 
cross  notes  between  parties  at  different  rates  of  interest,  not  usurious,  427. 
Of  compound  interest,  427-432. 
not  usurious,  427-429. 

how  far  courts  will  enforce  payment  of,  430. 

agreement  to  convert  interest  into  principal,  when  valid,  428-430. 
annual  rests  in  merchants'  accounts  allowed,  428-430,  n.  (x). 
Legal  rates  of  interest,  and  penalties  for  violation  of  the  usury  laws  in  the 
several  States,  430,  431. 
INTERLINEATION, 

(See  Alteration.) 
INTERPRETATION  OF  CONTRACTS, 

(See  Construction  of  Contracts.) 
INTOXICATION, 

contract  made  by  party  when  in  a  state  of,  whether  enforceable  in  equity, 
573,  and  n.  (r). 
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J. 

JOINT  PARTIES, 

when  presumed  to  be  such,  45. 
payment  to  one  of,  127,  128. 
plaintiffs,  discharge  hj  one,  129,  n.  («). 

new  promises  and  part  payments  by  one  of,  effect  of  in  reviving  debts 
barred  by  the  statute  of  limitations,  359-366. 
JUDGMENTS, 

(See  Place,  Law  of.) 
foreign,  when  a  bar,  117-119. 
foreign  jurisdiction  of  the  court,  and  notice  to  parties  necessary  to  the 

finality  of,  120-123. 
of  one  State  of  the  Union,  effect  of  in  another,  119,  n.  (p),  120,  n.  (j), 

123-126. 
party  who  has  recovered  judgment  abroad  may  elect  to  sue  upon  it  at 

home  or  upon  original  cause  of  action,  123. 
awards  analogous  to,  213. 

former,  a  bar  to  another  suit,  when  on  the  same  matter  in  issue,  234. 
matter  in  issue,  when  the  same,  235,  238. 

to  be  shown  to  be  the  same  by  the  record,  233, 
n.  (I),  234,  n.  (m). 
when  trover  or  trespass  is  a  bar,  236,  237. 
to  be  a  Tjar,  must  be  between  the  same  parties  (except  when, 
238,  n.  (s)),  and  not  obtained  by  mistake,  238,  239. 
set-off  of,  240-242. 

interest  allowed  in  an  action  of  debt  on,  380. 
for  a  part  of  a  debt  when  a  bar,  132,  147,  463. 
upon  an  usurious  claim,  valid,  397. 
when  not  conclusive,  but  may  bo  inquired  into  by  a  court  of  insolvency, 

667. 
may  make  claim  provable  in  insolvency,  667. 
JURY, 

office  of,  in  determining  the  construction  of  a  contract,  4,  5,  197,  n.  (d). 

existence  of  a  custom,  55,  56. 
misconstruction  by,  4,  n.  (b). 
what  is  a  material  fraud,  determined  by,  267. 

whether  an  acknowledgment  revives  a  debt  barred  by  the  statute  of 
limitations,  how  determined  by,  348. 
(See  Courts.) 

K. 
KNOWLEDGE, 

of  parties,  how  shown,  74,  n.  (r). 
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L. 
LABOR, 

contracts  for, 

(See  Sekvice,  Contracts  of.) 
LAND, 

(See  Real  Property,  Real  Actions,  Leases.) 
LANDLORD  AND  TENANT, 
usages  between,  49,  n.  (z). 
LANGUAGE, 

rules  of,  and  of  law  to  govern  intention,  6-11,  12,  16. 
LAW, 

(For  many  distinctions  between  law  and  equity,  see  Specific  Per- 
formance.) 
questions  of,  what  are, 

(See  Courts.) 
rules  of,  to  be  distinguished  from  those  of  construction  and  interpreta- 
tion, 3,  n.  (a), 
construction,  a  question  of,  3,  4. 

principles  of  construction  much  the  same  at  law  and  in  equity,  6. 
rules  of,  and  of  language  to  goVem  intention,  6-11,  12,  16. 
sphere  of  the  moral  and  municipal,  compared,  264-266. 
suit  at,  no  bar  to  suit  in  equity  and  vice  versa,  233,  n.  (/). 
of  a  State  has,  propria  vigore,  no  extraterritorial  force,  80. 
binds  all  persons  and  things  within  the  State,  81. 

its  citizens  everywhere  by  such  obligations  as  home  tri- 
bunals can  enforce,  81. 
governs  the  construction  of  contracts  construed   within   its 
limits,  81. 
foreign,  force  of  by  international  comity,  81,  82. 

special  agreement,  or  treaty,  81. 
constitutional  requirements,  as  in  the  United  States, 
81. 
LAW  MERCHANT, 

how  influenced  by  custom,  52. 

LAW  OF  PLACE, 

(See  Place,  Law  of.) 
LAWFUL  INTENT, 

(See  Intention.) 
LEASES, 

construction  of  the  words  "jointly  and  severally"  in,  13,  n.  (r). 
"from  the  day,"  15,  n.  (x),  175,  177. 
of  the  covenant  to  repair  in,  184,  n.  (x),  507. 
when  construed  against  the  lessor,  18,  n.  (j),  20,  22. 
when  an  instrument  is  to  be  construed  as  a  lease,  or  an  agreement  for  a 

future  lease,  24. 
construction  of  the  relative  word  "his"  in,  25,  n.  (k). 
VOL.  II.  65 
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LEASES,  continued. 

implied  coveuants  in,  how  affected  by  the  expression  of  covenants,  28. 

effect  of  usage  in  the  construction  of,  49,  u.  (;:). 

rent  on,  when  apportioned,  171,  n.  (a). 

effect  of  alteration  of,  after  execution,  230,  n.  (c). 

signature  to,  required  lij  the  statute  of  frauds,  when  sufficient,  287,  notes 

(e)  and  (/).         • 
covenants  in,  damages  for  breach  of,  507. 

specific  performance  of,  515,  n.  (s),  526,  527,  530,  n.  (0,  531-534. 
renewal  of,  how  compelled,  532. 
agreement  for,  when  enforced  in  equity,  564,  ii.  {q),  565. 

whether  enforced  when  intended  lessee  is  insolvent,  56S. 
held  by  party  becoming  bankrupt    or   insolvent,   operation  of  insol- 
vency upon,  640-645. 

(See  Bankruptcy  and  Insolvenct.) 
LEGISLATION, 

contracts  tending  to  con-upt,  void,  260. 
LESSEE, 

technically,  at  common  law  has  no  estate  until  entry,  641. 
-LETTER, 

threatening,  meaning  of,  how  determined,  4,  n.  (i). 
force  of  letters,  forming  a  contract,  upon  contract  as  to  the  same  subject- 
matter  subsequently  entered  into  between  same  parties,  60. 
contract  by,  when  made,  94. 
payment  by,  at  whose  risk,  132. 
direction  of,  132,  u.  (c). 

of  attorney,  no  tender  to  be  made  for,  151,  n.  (r). 

when  a  sufficient  memorandum  by  the  statute  of  frauds   285,  and  n.  (c), 
310,  311. 
LEX  FORI, 

limitation  of  actions,  and  prescription,  governed  by,  102,  103. 
{See  Place,  Lavt  of.) 
LEX  LOCI,  79-126. 

{See  Place,  Law  of.) 
LEX  LOCI   CONTRACTUS, 

(See  Place,  Law  of.) 
LEX  LOCI  DOMICILII, 

{See  Place,  Law  of.) 
LEX  LOCI  REI  SITJE, 

{See  Place,  Law  of.) 
LIBEL, 

intent  of,  found  by  the  jury,  4,  n.  (?>). 

(See  Slander.) 
LICENSE, 

distinction  between,  and  a  grant,  23,  and  n.  (e).   {See  515,  517.) 

may  operate  as  grant,  23,  and  n.  (e). 
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LICENSE,  continued. 

to  enter  on  land,  when  implied,  23,  46. 

when  not  within  the  statute  of  frauds,  315. 
when  revocable  under  the  U.  S.  Constitution,' .708. 
LIEN, 

notice  of,  construed  against  party  claiming,  21. 
of  attorney  on  an  award,  213. 

of  factor,  when  set-oiT  prevented  by,  249.  ' 

damages  where  a  party  holds  under  a,  471,  476,  479. 
not  lost  by  expiration  of  time  limited  in  Statute  of  Limitations,  379. 
when  not  affected  by  insolvency,  664,  and  notes  (u),  (v). 
LIFE-ESTATE,  507, 

{See  Leases.) 
LIMITATION, 

of  actions,  governed  by  the  lex  fori,  102,  103. 
LIMITATIONS,  STATUTE  OF, 

The  general  purpose  of  the  statute,  341-347. 
founded  on  a  principle  of  the  common  law,  341. 
ground  of  the  common  law  principle,  341. 
by  what  evidence  rebutted,  341. 
ground  of  statute,  whether  presumption  or  repose,  change  of  judicial 

opinion,  342-345. 
by  what  evidence  rebutted,  343. 
policy  of,  346?  347. 

how  regarded  by  the  courts,  343-347. 
Of  a  new  promise,  347-353. 
what  amounts  to  a  new  promise,  343,  n.  {y),  345,  u.  (c),  347. 
when  an  acknowledgment  is  equivalent  to,  and  how  determined,  whether 

by  the  court  or  jury,  348-351. 
when  sufficiently  definite,  349. 
maybe  conditional,  350. 
must  be  voluntary,  351. 
whether  the  acknowledgment  of  a  party  made  under  process  of  law,  as 

by  a  bankrupt  on  examination,  is  sufficient,  351. 
effect  of  the  charge  of  a  new  item  in  a  mutual  account,  351-353. 
Of  part  payment,  353-359. 
cases  taken  out  of  the  statute  by,  when  made  in  goods  or  negotiable 

paper,  353-356. 
appropriation  of  payments  by  the  creditor,  356. 

appropriation  by  the  creditor  so  as  to  revive  debts  barred  by  the  stat- 
ute, not  allowed,  141,  356. 
payment  of  interest,  356. 
part  payment  accompanied  by  a  denial  of  the  debt  does  not  revive  it, 

356. 
balance  of  mutual  accounts,  effect  of  striking,  356. 
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LIMITATIONS,  STATUTE  OF,  continued. 

payment  by  the  debtor  for  the  creditor,  effect  of,  35G,  357. 

admission  of  part  payment  not  required  to  be  in  writing,  to  be  effectual 
to  revive  the  debt,  357. 

whether  the  written  acknowledgment  of  an  agent  is  sufficient,  357-359. 
Of  new  promises  and  part  payments  by  one  of  several  joint  debtors,  359- 
366.  • 

when  sufficient  to  revive  a  debt  against  other  joint  parties,  359-362. 
as  against  sureties,  362. 

as  against  partners  after  the  dissolution  of  the  firm,  364. 

when  made  In  fraud  or  expectation  of  bankruptcy,  363. 

when  admissible  as  evidence,  not  conclusive,  364. 

statutory  provisions  which  revive  the  debt  against  the  joint  debtor 
promising,  and  not  against  the  others,  364. 

to  whom  the  promise  to  be  effective  must  be  made,  365. 
Of  accounts  between  mercJiants,  366-370. 

what  constitutes  an  account,  366,  367. 

who  are  merchants,  367-369. 

whether  the  last  item  must  have  been  within  six  years,  369. 
When  the  period  of  limitations  begins  to  run,  370-373. 

on  the  expiration  of  the  credit,  370. 

where  third  parties  are  interested,  371. 

on  negotiable  paper,  371,  372. 

on  the  breach  of  a  contract,  372,  373. 

on  money  payable  by  instalments,  373. 

on  the  claims  of  attorneys  for  professional  services,  373. 
Of  the  statute  exceptions  and  disabilities,  373-380. 

what  are,  373. 

when  the  disability  must  exist,  374. 

whether  the  operation  of  the  statute  after  having  commenced  can  be 
arrested,  374. 

if  several  disabilities  coexist  when  the  right  of  action  accrues,  374. 

if  disabilities  arise  afterward,  374. 

absence  of  the  defendant,  375-378. 

if  one  of  several  joint  debtors  who  are  abroad  returns,  374,  377. 

whether  this  exception  in  the  statute  applies  to  foreigners,  376. 

statute  provisions  as  to  absent  defendants,  376. 

"  beyond  seas  " —  the  meaning  of  the  term,  378. 

fraud,  when  the  statute  begins  to  mn  on,  378. 
The  statute  affects  the  remedy  only,  and  not  the  debt,  379. 

lien,  not  destroyed  by,  379. 

exposure  of  debt  to  operation  of,  by  a  withdrawal  of  set-off,  252. 

appropriation  of  payment  wliere  one  debt  is  barred  by,  140,  141. 

by  a  State,  when  constitutional,  708. 
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LIQUIDATED  DAMAGES, 

(See  Damages.) 
LIS  PENDEiXS, 

when  a  good  cause  of  abatement,  231-234. 
LITIGATION, 

expenses  of,  when  recoverable  as  damages,  441,  442,  476,  487-480, 
495,  502,  n.  (/j). 
LOCI,  LEX,  79-126. 

(See  Place,  Law  of.) 
LOCUS  PCEMTENTI^,  179,  n.  (0,  188,  n.  (/). 
LOCUS  SIGILLI, 

whether  sufficient  to  constitute  a  seal  determined  by  the  lex  fori,  100. 
LORD'S  DAY, 

laws  regulating  the  observance  of, 

(See  Illegal  Contkacts.) 
LUNACY, 

(See  Insanity.) 
LUNATIC, 

liable  for  injury,  444. 

cannot  become  an  insolvent,  613. 

M. 
MAINTENANCE, 

contracts  resting  on,  void,  262. 
MANDAMUS, 

new  action  of,  by  the  English  Procedure  Act,  576. 
MARRIAGE, 

(See  Place,  Law  of.) 
contracts  in  consideration  of,  how  construed  so  as  to  be  sustained,  15, 

n.  (x). 
valid  where  contracted,  valid  everywhere,  104,  105. 
foreign,  invalid  in  a  State  where  prohibited  as  incestuous,  106. 

effect  of,  in  a  State  where  within  the  prohibited  degrees,  107- 

109. 
effect  of,  when  contracted  abroad  to  evade  the   laws  of  the 
State  where  the  parties  are  domiciled,  104,  n.  (p),  109,  110. 
settlements,  construction  of,  15,  n.  (x). 

validity   of,  determined  by  the  laws  of  the  State  where 

made,  110. 
when  made  on  Sunday,  262  e,  n.  (Jig)- 
when  capable  of  being  rescinded,  513,  n.  Q). 
evidence  of  in  equity,  545,  n.  (u). 

when  taken  out  of  the  statute  of  frauds  by  part  performance 
in  equity,  554. 
capacity  of  parties  to  contract,  how  affected  by  domicil,  104-113. 
65* 
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MARRIAGE,  continued. 

capacity  of  wife  to  contract,  governed  by  tlie  lex  loci  contractus,  HI. 

between  the  parents  of  a  child  after  its  birth,  effect  of,  111,  112. 

place  of  domicil  not  determined  by,  112,  113. 

whether  a  sacrament  or  a  civil  contract,  113,  114. 

dissolution  of,  how  affected  by  the  lex  loci,  114-117. 

appropriation  of  pajinents,  where  one  debt  was  contracted  by  the  wife. 

before,  141. 
when  a  release,  15  n.  (x),  222. 
when  celebrated  on  Sunday,  262  e. 

promises  to  marry,  or  in  consideration  of,  when  within  the  statute  of 
frauds,  309-311. 

(See  Frauds,  Statute  of.) 
of  fevie  sole,  party  to  submission  to  arbitration,   revokes  submission, 

219  i. 
how  affected  by  the  Constitution  of  the  United  States,  697-700. 
promises  before  and  after,  specific  performance  of,  520,  521. 
MARRIAGE  SETTLEMENTS, 

(See  Marriage.) 
MARRIED  WOMAN, 

(See  Wife.) 
MASTER  AND  SERVANT, 

(See  Service,  Contracts  of.) 
MASTER  OP  VESSEL, 

allowed  the  freight  on  money  carried,  by  usage,  49,  n.  (z). 
MASTERS  IN  CHANCERY, 

sales  by,  within  the  statute  of  frauds,  292,  n.  (r). 
MENTAL  SUFFERING, 

generally  disregarded  by  in  computing  damages,  443,  444. 
MERCANTILE  INSTRUMENTS,  13,  n.  (r). 
MERCHANTS, 

accounts  between,  excepted  from  the  statute  of  limitations,  366-3  70. 

(See  Limitations,  Statute  of.) 
accounts  between,  annual  rests  allowed  in,  430,  n.  (x). 
MESNE  PROFITS, 

when  recoverable  in  real  actions,  494,  496,  500. 
action  of  trespass  for,  494,  495. 
MINISTERS, 

foreign,  domicil  of, 

MISCONSTRUCTION, 
by  the  court. 


by  the  jury. 


(See  Domicil.) 

(See  Court.) 
(See  Jury.) 
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MISREPRESENTATIONS, 

(See  Fraud.) 
mSTAKES, 

when  corrected  by  construction,  8,  9,  10,  26,  27. 
of  arbitrator,  -when  avoiding  an  award,  213-217. 

(See  Fraud.) 
in  statements  in  contracting  for  usurious  interest,  effect  of,  405-408. 
of  fact  and  of  law,  in  equity,  555,  556. 
MIXED  ACTIONS, 

damages  in,  494. 
MIXTURE, 

of  goods,  474,  475. 
MONEY, 

counterfeit,  the  manufacture  of,  for  use  in  a  foreign  country,  whether 

unlawful,  260. 
payment  of  into  court,  effect  of,  149',  u.  (I). 
when  payable  in  instalments,  damages  for  breach  of  contract,  464. 

(See  Instalments.) 
pa/ment  of, 

(See  Payment.) 
promise  to  pay  without  time,  is  promise  on  demand,  64,  65. 
freight  of,  allowed  to  master  of  vessel  by  usage,  49,  n.  (z). 
investment  of,  when  compelled  in  equity,  632. 
MORTGAGE, 

the  rule,  expressio  unhts  est  exclusio  alterius,  applied  to,  28. 
when  usurious,  rights  of  parties  in,  399. 

(See  Incumbrances.) 
equities  of  redemption  pass  to  assignee  in  insolvency,  623,  628. 
power  of  assignee  over,  628. 

where  record  is  required,  no  unrecorded  mortgage  available  by  mort- 
gagee or  his  assigUee,  against  bona  fide  purchaser,  628. 
where  record  is  required,  assignee  takes  property  of  insolvent,  notwith- 
standing his  unrecorded  mortgage,  628. 
equitable,  of  the  Enghsh  law,  created  by  delivery  of  title  deed,  scarcely 
known  in  this  country,  628. 
MUNICIPAL  CORPORATIONS, 

powers  and  franchises  of,  511-513. 
MUTUAL  CONTRACTS, 

the  rule,  verba  fortius  accipiuntur  contra  proferentem  not  applicable  to,  22. 
■dependent  and  independent  covenants,  effect  of  each  respectively,  40, 

187,  188. 
whether   dependent  or  independent  determined  by  interest  of  the 

pai'ties,  41. 
rules  for  determining  whether  covenants  are  dependent  or  independent, 
41,  n.  (I),  189. 
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N. 

NEGLIGENCE, 

of  plaintiff,  effect  of  in  reducing  damages,  454,  n.  (n),  461,  n.  (u),  469. 

of  party,  causing  loss  of  remedy  at  law,  whether  remedied  by  decree  of 
specific  performance,  512,  n.  (Ic). 
NOMNAL  DAMAGES, 

when  recoverable,  452,  492-494. 

in  ejectment,  494. 
NONSUITS 

award  of,  208,  209. 
NOTES, 

(&e  Bills  of  Exchange.) 
NOTICE, 

of  carrier,  to  be  construed  against  himself,  21. 

of  lien,  construed  against  party  giving,  21. 

of  suit,  how  given  to  absent  defendant,  100,  and  n.  (it). 

to  a  guarantor,  174. 

within  a  reasonable  time,  what  amounts  to,  173,  174. 

when  necessary,  180-182. 

by  whom  to  be  given,  how  determined,  184. 

to  parties  to  an  award,  217,  218. 

of  set-off,  251. 
NOVATION, 

satisfaction  by,  137,  138. 

O. 

OATH, 

required  of  party  proving  claim  in  insolvency,  669,  C70. 
OBITER  DICTUM, 

what  is  to  be  considered  as,  606,  n.  (g). 
ORAL  CONTRACT, 

when  made,  94. 
OBLIGATION, 

condition  of,  how  construed,  22,  n.  (r). 

of  a  contract,  meaning  of  the  term  in  the  U.  S.  Constitution,  706-709. 
(See  Constitution  op  the  United  States  ;  Remedy.) 
OBLIGOR, 

condition  in  a  bond  to  be  construed  in  favor  of,  22,  n.  (v). 

liability  of,  after  an  alteration  by  the  obligee,  226,  notes  (>■)  and  (u). 
(See  Bond.) 
OFFICERS, 

public,  specific  performance  whether  decreed  against,  511,  n.  (h). 
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OMISSION, 

in  written  agneement,  how  proved,  and  effect  of  upon  decree  for  spe- 
cific performance,  516,  n.  (t). 

P. 
PAINTING, 

contract  for  jiainting  likeness  not  apportionable,  34,  n.  (b). 
PARENTS, 

domicil  of,  that  of  the  child,  94. 

intermarriage  of,  after  birth  of  a  child,  effect  of  on  its  legitimacy,  113. 
PAROL  AGREEMENT, 

for  accord,  evidence  of,  admissible  to  bar  suit  upon  written  contract,  196. 
when  completed,  94. 

in  modification  of  written  agreement  and  entered  into  simultaneously, 
in  equity,  547,  n.  (5),  564,  n.  (q). 
PAROL  EVIDENCE, 

(See  Evidence.) 
PARTIES, 

to  a  written  contract,  incapacity  of,  provable  by  extrinsic  evidence,  66. 

capacity  of,  presumed,  84. 

incapacity  of,  natural  and  artificial,  85. 

artificial,  whether  determined  by  the  lex  loci  domicilii,  or 

the  lex  loci  contractus,  84-90. 
to  contract  marriage,  how  affected  by  domicil,  104-113. 
(See  Place,  Law  of,) 
PARTNER, 

payment  to,  binding  on  the  firm,  127. 

after  dissolution,  127,  n.  (d). 
appropriation  of  payments  when  a  private  and  a  firm  debt  is  owed  by, 

143,  144. 
acknowledgment  by  one,  after  dissolution  of  the  firm,  effect  of  in  reviv- 
ing a  debt  barred  by  the  statute  of  limitations,  359-364. 
when  a  lender  becomes  a  pai-tner,  so  that  the  loan  is  not  usurious,  419, 

420. 
agreements  respecting,  how  enforced  in  equity,  524-526. 
agreement  that  business  shall  be  carried  on  in  retiring  partner's  name, 
against  the  policy  of  the  law,  and  not  enforceable  in  equity,  574,  n. 

(»)■ 
insolvency  of, 

(See  Bankruptcy  and  Insolvency.) 
PARTNERSHIP, 

insolvency  in  cases  of, 

(See  Bankkuptcy  and  Insolvency.) 
PART  PAYMENT, 

(See  Payment.) 
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Tvlien  a  satisfaction  of  the  whole,  129-132,  198,  and  n.  (/). 
effect  of  suit  for,  132-147. 
required  by  the  statute  of  frauds,  332. 

effect  of,  in  reviving  debts  barred  by  the  statute  of  limitations,  353-359. 
by  one  of  several  joint  debtors,  in  reviving  debts  barred  by  the 
statute  of  limitations,  359-3C6. 

(See  Limitations,  Statute  of.) 
PART  PERFORMANCE, 

(See  Performance.) 
•when  the  contract  is  severable,  33,  170. 
entire,  29-32,  172. 
a  defence  to  a  suit  by  the  party  performing  in  part,  248-251. 
the  unperformed  part  is  incidental  and  unimportant,  172. 
the  failure  to  complete  is  not  the  fault  of  the  employee,  34,  35. 
compensation  for,  may  be  set  off,  246. 
cases  taken  out  of  the  statute  of  frauds  by,  339,  340. 
■what  constitutes,  340. 

in  the  conveyance  of  real  estate,  damages,  601. 
in  equity,  549-554. 

(See  Specific  Performance.) 
PATENT  RIGHT, 

passes  to  assignee  upon  insolvency  of  patentees,  631,  n.  (7i). 
PAYMENT, 

Of  money,  126-147. 

Of  the  party  to  whom  payment  should  he  made,  126-129. 
to  an  agent,  when  binding  on  the  principal,  126,  128. 
in  money,  alone  binds  the  principal,  128. 
to  the  debtor's  agent,  126. 
to  an  attorney,  126. 
to  the  agent  of  an  agent,  127. 
to  the  creditor's  wife,  127. 
to  a  partner,  127. 

after  dissolution,  127,  n.  (d). 
to  a  sheriff  employed  to  serve  a  writ,  127,  n.  (c). 
to  an  auctioneer,  127. 
to  one  of  joint  creditors,  127,  n.  (d),  128. 
to  one  apparently,  though  not  really,  intrusted  with  creditor's  business, 

127. 
to  one  of  joint  depositors  of  money,  128. 
trustees,  128. 
assignees,  128. 
several  executors,  128. 
to  a  trustee  for  the  cestui  que  trust,  128. 
discharge  by  a  nominal  plaintiff,  129. 
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discharge  by  one  of  several  plaintiffs,  129,  n.  ((). 
0/ part  payment,  129-132. 
part  payment,  in  general,  not  a  satisfaction  of  the  whole,  129,  130,  198. 

See  13,  n.  (r). 
■when  part  payment  is  full  satisfaction,  130,  131,  198,  n.  (/). 
suit  for  a  part  of  a  claim,  effect  of,  132,  147,  463,  464. 
{See^FART  Payment.) 
Of  payment  by  letter — at  whose  risk,  132. 

direction  of  the  letter,  132,  n.  (c). 
0/  payment  in  bank-bills,  133-135. 
in  good  bank-bills,  good  if  not  objected  to,  133,  134. 

forged  bills,  or  bills  of  insolvent  banks,  whose  loss,  134,  135. 
party  receiving,  when  to  return  forged  bills,  or  bills  of  insolvent  banks, 

134,  135,  and  notes. 
in  forged  bills  of  a  bank,  to  its  own  officers,  134,  notes  (/),  (g). 
Of  payment  by  check,  effect  of,  135. 
not  a  discharge  of  a  debt,  135. 
when  holder  must  present,  135. 

a  debtor,  drawing  a  check  upon  a  bank  where  he  has  no  funds,  commits 
a  fraud,  and  loses  his  right  to  presentation  and  demand,  13G. 
Of  payment  by  note,  136. 

giving  a  negotiable  promissory  note,  whether  equivalent  to,  136,  196. 
Of  payment  by  delegation,  137,  138. 
made,  where  the  debtor  directs  a  person  indebted  to  him  to  appropriate 
the  debt  or  a  part  thereof  to  the  benefit  of  his  creditors  — •  under  what 
circumstances  a  payment,  137,  138. 
Of  stakeholders  and  wagers,  138-140. 
rights  of  parties  to  the  deposit,  138-140. 

whether  situation  of  stakeholder  is  similar  to  that  of  arbitrator,  so  that 
either  party  can  withdraw  the  wager  before  decision,  139,  and  n.  (v). 
illegal  wagers,  139,  261,  262. 
wagers  regarded  with  disfavor  by  the  courts,  and  made  illegal  by  stats. 

8  &  9  Vict.,  139. 
duty  of  auctioneer,  as  stakeholder,  139. 
Of  appropriation  of  payments,  140-147. 
right  of  debtor  to  make,  140. 

creditor  to  make  when  the  debtor  makes  none,  141. , 
how  restricted,  142,  143. 
how  made  by  the  law,  141. 
when  one  debt  is  due  upon  specialty,  the  other  not,  141. 

is  debt  of  husband,  the  other  of  wife,  dum  sola,  141. 
effect  of,  when  made  by  the  creditor,  in  reviving  debts  barred  by  the 

statute  of  limitations,  141,  356. 
by  debtor,  when  implied,  141,  142. 
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duty  of  creditxDr,  where  the  debtor  owes  one  debt  in  his  own  right,  and 
another  as  executor,  142. 
when  one  debt  is  due  him  in  his  own  right,  and  another 

as  agent,  142,  n.  (I). 
when  one  is  a  prior  legal  debt,  and  the  other  a  subse- 
quent equitable  claim,  142. 
right  of,  accrues  only  where  the  debtor  has  had  an  opportunity  to  make 

the  appropriation,  143. 
how  made  by  the  law  when  the  securities  are  different,  143. 

the  sum  paid  will  precisely  satisfy  one  debt, 

143. 
one  liability  is  contingent,  143. 
where  one  debt  is  a  partnership  debt,  and  the 

payment  is  made  with  partnership  funds,  144. 
when  the  payment  is  by  a  firm,  afler  a  change  of 
members,  144. 
there  is  a  continuous  account,  144. 
for  the  benefit  of  sureties,  145. 
involuntary,  as  upon  execution,  or  dividend  in  insolvency,  must  be  pro- 

portionably  applied  to  each  of  a  creditor's  claims,  146,  and  n.  (a), 
method  of  casting  interest,  when  there  have  been  partial  payments  on 

bonds,  notes,  or  other  sccui-ities,  146,  147. 
when  suit  may  be  brought  for  an  instalment  of  interest  without  suing 

for  the  principal,  132,  147. 
when  no  place  of  payment  is  mentioned,  debtor  must  seek  creditor, 

148,  notes  (/)  and  (r;). 
of  money  into  court,  elTect  of,  149,  n.  (i). 

effect  of,  in  reviving  debts  barred  by  the  statute  of  limitations,  353-359. 
place  of,  governs  the  contract,  94-100. 

(See  Place,  Law  of.) 
PENALTY, 

money  paid  by  way  of,  for  non-payment  of  a  debt  when  due,  not  usu- 
rious, 393. 
of  a  usui-ious  contract,  distinction  between  and  its  invalidity,  400-405. 
when  the  sum  stated  in  a  contract  as  damages  for  its  breach  is  regarded 
as,  433-441. 
PENCIL, 

signature  in,  289,  290. 
PENDENCY   OF   ANOTHER   SUIT, 

when  a  good  cause  of  abatement,  231,  232,  233,  n.  (/). 

whether  in  action  against  two,  prior  action  against  one  is  good  cause  of 

abatement,  232,  n.  (Ji). 
in  a  qui  tarn  action,  the  parties  need  not  be  the  same,  233. 
in  a  foreign  tribunal,  when  a  good  cause  of  abatement,  232,  n.  (_/'). 
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whether  the  courts  of  the  States  and  of  the  United  States  are  foreign, 

232,  n.  O'). 
prior  suit  must  be  entered  in  court  and  be  valid  and  effectual,  233, 

n.  (0. 
where  party  is  summoned  as  trustee  in  one  suit,  and  principal  defend- 
ant in  another,  first  is  no  bar  to  second,  233,  n.  (I). 
suit  in  equity  no  bar  to  suit  at  law,  and  vice  versa,  233,  n.  (J). 
PENDENS,  LIS, 

when  a  good  cause  of  abatement,  231-234. 
PERFORMANCE, 

what  is  necessary  to,  147-187. 
must  be  by  party  bound  to  perform,  147. 
readiness  merely  is  not  sufficient,  148. 

when  no  place  of  payment  or  performance  is  mentioned,  duty  of  debtor 
to  seek  creditor,  148,  note3'(/)  and  (g). 
Of  lender,  148-157. 
when  allowed,  148,  149. 
plea  of,  admits  the  contract,  149. 
efieot  of,  149. 

when  made  in  court,  effect  of,  149,  n.  (J). 

stops  accruing  damages  and  interest,  and  gives  defendant  costs,  150. 
to  whom  and  by  whom  to  be  made,  150,  151,  160. 
ratification  of,  renders  good,  151. 
in  behalf  of  an  idiot  or  infant,  151. 
amount  to  be  tendered,  151-153. 

if  agent  at  his  own  risk  supplies  deficiency  in  tender,  151. 
when  to  be  made  at  common  law,  148,  n.  (g),  153,  154. 

by  statute,  153,  154. 
what  constitutes  a  tender,  154,  155. 
must  be  unconditional,  155. 
whether  a  receipt  may  be  required,  155,  156. 
cannot  be  in  bank-bills  if  objected  to,  133,  157. 
may  be  in  the  creditor's  own  overdue  notes,  154,  n.  (a). 
efieot  of,  defeated  by  a  subsequent  deman(^and  refusal,  157. 

on  the  operation  of  the  statute  of  frauds,  315-318,  319,  338- 
340. 
Of  the  tender  of  chattels,  157-168. 
what  acts  amount  to,  157-160, 164. 
eflTect  of,  159,  160. 
what  profert  necessary,  160. 
must  be  unconditional,  160. 
by  or  to  an  agent,  160. 
time  or  place  of,  160-163. 

if  the  time  fixed  fall  on  Sunday,  161,  n.  (y). 
VOL.  11.  66 
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time  or  place  of,  at  what  time  of  day,  IGl,  n.  ()'). 

when  deliverer  must  Seek  receiver,  he  need  not  follow 

out  of  the  State,  162. 
payee  not  hound  to  receive  property  before  day  of 
payment,  163,  n.  (jf).  ■ 
when  the  promisor  may  elect  to  tender  money  or  chattels,  163. 
of  a  part,  where  the  contract  is  entire,  163. 

demand  for  chattels  deliverable  on  demand  must  be  reasonable,  164. 
contract  to  deliver,  reasonably  construed,  164. 

at  a  certain  time  and  place,  when  discharged  by 

tender,  164. 
when  the  property  passes  by  the  tender,  16.')-1G8. 
quality  of  articles  tendered,  168,  n.  (jj). 

must  conform  to  regulations  of  law  if  such 
exist,  168,  n.  {q).    (See  also,  12  n.  (q)  ). 
other  defences  pro  ianto  in  the  nature  of  tender, 
160. 
Of  the  kind  of  performance,  168-170. 
to  bo  reasonable,  168. 
of  the  conveyance  of  real  estate,  168. 
when  the  exact  method  is  prescribed,  168,  16!i. 
what  is  a  "good  and  sufficient  deed,"  169. 
when  the  contract  is  in  the  alternative,  163,  169,  170. 
if  one  branch  Of  the  alternative  becomes  impossible,  170. 
agreement  optional  with  one  party,  binding  upon  the  other,  1 70. 
Of  part  performance,  170-173. 
effect  of,  when  the  contract  is  severable,  33, 170. 

for  labor,  35,  n.  (d),  171,  n.  (a), 
an  entirety,  29-32,  172. 
part  unperformed  is  incidental  and  unimportant,  172. 
effect  of,  when  the  failure  to  complete,  not  the  fault  of  the  party  whose 

duty  it  is  to  perform,  34,  35. 
how  the  entirety  or  severalty  of  conti-acts  is  determined,  29-34. 
when  cases  are  taken^ut  of  the  statute  of  frauds  by  equity  on  account 
of,  339,  340. 
(See  Entirety  of  Contracts,  Apportionment   op   Contracts,  Con- 
STEUCTioN,  Part  Performance.) 
Of  the  time  of  performance,  173-180. 
reasonable  time  presumed  in  the  absence  of  stated  time,  173. 

extrinsic  evidence  inadmissible  to  rebut  presumption  of, 

173. 
question  of  law,  173. 
how  determined,  173,  174. 
for  notice  to  a  guarantor,  174. 
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whether  the  day  when  the  contract  is  made  should  be  excluded  or  in- 

chided  in  the  computation,  15,  n.  (x),  175-177. 
when  the  date  is  impossible,  or  not  named,  177. 
when  last  day  falls  on  Sunday,  1 78.  , 

when  Sunday  intervenes,  178,  179. 

whether  a  party  can  be  sued  for  failure  to  perform  before  the  expira-- 
tion  of  the  time  of  performance,  who  has  in  the  meantime  incapaci- 
tated himself,  179,  188. 
0/ notic*  ISO-lSi. 
necessity  of,  when  created  by  express  terms  of  the  contract,  180. 

the  law,  181,  182. 
by  whom  to  be  given,  how  determined,  184. 
Of  impossibility  of  performance,  184-187. 

in  equity,  5^1-576. 
performance  of  an  act,  made  impossible  by  act  of  God,  excused,  184. 
aliter,  when  it  may  be  substantially  carried  into  effect,  184,  185. 
performance  of  an  act  otherwise  impossible,  when  excused,  185,  186, 

188. 
illegality  of  contract,  a  good  defence,  186,  187. 

•ubsequent  act  of  legislature  rendering  act  unlawful,  good  defence,  186. 
act  of  legislature  rendering  unlawful  act  lawful  gives  no  validity  to 

agreement  previously  entered  into,  186. 
effect  of  law  in  suspending  an  agreement,  187. 
prevention  of  performance  by  foreign  law,  no  defence,  187- 
Of  defences  resting  upon  the  acts  or  omissions  of  the  plaintiff,  187-193. 
failure,  or  inability,  or  refusal  to  perform  a  condition  precedent,  40, 

1'87-189,  191. 
declaration  of  intention  to  break  contract,  no  breach,  188. 
agreements,  when  dependent,  concurrent,  or  independent,  189. 
rescission  of  contract,  by  mutual  consent,  189,  190. 

when  in  the  power  of  one  party  on  account  of  the 

other's  default,  191. 
under  what  circumstances  allowed,  191-193. 
in  cases  of  fraud,  277-279,  192,  n.  (o). 
place  of,  governs  the  contract,  94-100. 
PERSONAL  PROPERTY, 

whether  the  presumption  that  grants  carry  with  them  whatever  is  essen- 
tial to  their  use  and  enjoyment,  exists  more  strongly  in  respect  to 
real  than  to  personal  property,  46,  47. 
.     whether  purchaser  may  go  on  land  of  seller  for  purpose  of  taking  goods 
bought,  46. 
contracts  relative  thereto,  governed  by  lex  loci  contractus,  83. 
whether  assignment  in  insolvency  transfers  personal  property  in  a  for- 
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eign  State  to  assignees,  as  against  foreign  attaching  creditors,  83, 
n.(/). 
distribution  of, 

,  (See  Distribution.) 

prescription  of,  governed  by  the  lex  loci,  104. 
tender  of,  157-1G8. 

notes  payable  in,  damages  in  suits  on,  490-492. 
specific  performance  of  contracts  relating  to, 

(See  Specific  Perfokmance.) 
what  insolvency  transfers  to  assignee,  630-648. 
PERSONAL  REPRESENTATIVES, 

(See  Representatives.) 
PERSONAL  STATUTE, 

(See  Statute.) 
PLACE, 

of  delivery  of  chattels,  160-163. 

(See  Place,  Law  of.) 
PLACE  OF  THE  CONTRACT, 

eifect  of,  on  its  validity,  94-100. 
PLACE,  LAW  OF, 

circumstances  which  give  rise  to,  79. 
General  principles,  80-84. 
laws  of  a  State,  have,  propria  vigore,  no  extraterritorial  lorce,  80. 
bind  all  persons  and  things  within  the  State,  81. 
bind  its  citizens  everywhere,  by  such  obligations  as  home 

tribunals  can  enforce,  81. 
govern  the  construction  of  contracts  construed  within  its 
limits,  81.. 
foreign  laws,  force  of,  by  international  comity,  81,  82. 

by  special  agreement,  or  treaty,  81. 
by  constitutional  requirements,  as  in  the  United 
States,  81. 
contract,  validity  of,  determined  by  the  lex  loci  contractus,  82. 

construction  of,  determined,  in  case  of  movables,  by  the  te:f 
loci  contractus,  83. 
determined,  in  case  of  immovables,  by  the  lex 

loci  rei  slice,  83. 
whether  assignment  in  bankruptcy  transfers 
personal  property   in   foreign   State  to  as- 
signees, 83,  n.  (/). 
Capacity  of  parties,  84-90. 
presumed,  84. 
incapacit}',  natural  and  artificial,  85. 
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incapacity,  artificial,  whethcv  determined  by  the  lex  loci  domicilii,  or  the 

lex  loci  contractus,  84,  85-90. 
difficulty  of  the  subject,  88,  n.  (_/). 

State  will  not  suffer  foreign  laws  to  operate  injuriously  upon  her  citi- 
zens, 88,  n.  (j). 
'   Domicit,  90-94. 
nature  of,  90. 

evidence  of,  what  amounts  to,  90,  92,  n.  (x). 
change  of,  must  be  both  in  fact  and  in  intent,  91. 
how  proved,  91-93. 

may  be  inferred  against  express  declarations  of  party,  91. 
of  foreign  ministers,  soldiers,  and  seamen,  92,  n.  (v),  and  n.  (s). 
of  party  who  spends  portions  of  the  year  at  different  places,  92. 
of  wife,  follows  the  husband's,  93,  112. 

may  be  separate  for  the  purposes  of  divorce,  and  when  parties 
have  been  separated  by  judicial  decree,  112,  n.  (d). 
of  a  child,  follows  the  parents',  94. 
of  a  ward,  follows  the  guardian's,  94. 
Place  of  the  contract,  94-100. 

oral  contract,  completed  when,  94. 
.written,  when,  94. 
contract  by  letter,  when,  94. 

validity  and  construction,  generally  determined  by  the  place  of  perform- 
ance, 94-97. 
instance  of  promissory  note,  95,  96. 
how  aifecting  the  usury  laws,  95,  96,  and  n.  (/),  391. 
how  place  of  performance  determined,  97-100. 
instance  of  promissory  note,  97-99. 
contracts  relative  to  real  property  governed  by  the  lex  loci  rei  sites,  83, 

95,  n.  (c),  608. 
the,  lex  loci  rei  sitce  may  be  resorted  to  for  the  purpose  of  determining 

what  is  real  property,  95,  n.  (e). 
debts  may  be  demanded    and    collected  everywhere,   unless  special 
provision  to  the  contrary,  99. 
Of  the  law  of  the  forum  in  respect  to  process  and  remedy,  100-104. 
foreigners  may  avail  themselves  of  courts  in  like  manner  as  citizens, 

100. 
property  of  foreigners,  how  aifected  by  the  lex  loci,  100. 
remedies,  governed  by  the  lex  fori,  100. 

whether  instrument  is  a  specialty,  determined  by  the  lex  fori,  100. 
whether  right  of  al'rest  is  governed  by  the  lex  loci  contractus  or  the  lex 

fori,  101,  102. 
effect  of,  on  the  limitation  of  actions,  102,  103. 
eff'ect  of,  on  presumption  in  the  use  of  personal  property,  104. 
66* 
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PLACE,  LAW  OF,  continued. 
Of  foreign  marriages,  104-113. 
a  marriage,  valid  where  contracted,  valid  evoiywhere,  104,  105. 

when  voidable  in  a  State  where  prohibited  as  incestuous, 

106,  I08,  n.  (s). 
effect  of  incestuous  marriage,  when  not  avoided,  upon  the 

legitimacy  of  children,  108,  n.  (s). 
eifect  of,  in  a  State  where  it  is  within  the  prohibited  de- 
grees, 107-109. 
effect  of,  when  contracted  in  a  foreign   State  in  order  to 
evade  the  laws  of  a  State  where  the  parties  are  domiciled, 
104,  n.  (p),  109,  110. 
polygamy,  vahd  where  entered  into,  to  what  extent  void  elsewhere, 
104,  n.  {p),  109. 
effect  of,  upon  the  legitimacy  of  children,  104,  n.  (^p),  109, 
n.  (0- 
marriage  void  where  contracted  void  everywhere,  110. 

exception  to  this  rule,  110. 
marriage  settlements,  validity  of,  determined  by  the  law  of  the  place 

where  made,  110. 
exception  to  this  rule,  110. 
capacity  of  wife  to  contract,  governed  by  the  lex  loci  contractus,  111. 
effect  of  intermarriage  of  parents  after  the  birth  of  a  child,  on  its  legiti- 
macy, and  their  subsequent  removal  to  another  State,  111,  112. 
domicil  of  parties    not  dependent   on   the  place   of   their    marriage, 

112,  113. 
wife's  domicil  conforms  to  that  of  husband,  98,  112. 

'ground  upon  which  this  rule  is  based,  112,  n.  (d). 
exception  to  the  rule ;   for  the  purposes  of  divorce  wife 

may  have  separate  domicil,  112,  u.  (rf). 
so  if  the  parties  have  been  separated  by  decree  of  court, 
112,  n.  (d). 
Of  foreign  divorces,  113-117. 
marriage,  whether  a  sacrament  or  a  civil  contract,  113,  114. 
divorce  granted  in  the  State  of  the  actual  domicil  of  the  parties,  if  also 

the  place  of  marriage,  valid  everywhere,  114-117. 
whether  the  divorce  obtained  in  another  State  than  that  where  the  mar- 
riage was  contracted  will  be  acknowledged  in  the  State  where  it  was 
contracted,  114-117. 
immaterial  where  or  under  what  sjstom  of  divorce  laws  the  offence, 
which  is  the  ground  of  divorce,  was  committed,  or  where  the  parties 
lived  when  it  was  committed,  116,  a.  (</).     ' 
the  provision  of  the  United  States  constitution  which  prohibits  the  States 
from  passing  laws  impairing  the  obligation  of  contracts,  how  affecting 
divorce,  116,  n.  (<;). 
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PLACE,  LAW  OF,  continued. 
Foreign  judgments,  117-126. 
■when  a  bar,  117,  118. 
when ^nma/acje  evidence  only,  119. 
effect  of  foreign  attachment  on  a  foreign  suit  pending,  118,  119. 

judgments  procured  in  anpther  State  of  the  Union,  120,  n.  (q). 
to  be  final,  must  be  rendered  by  a  court  of  competent  jurisdiction,  120- 
123. 
the  defendant  must  have  notice,  123. 
party  who  has  recovered  judgment  abroad  may  elect  to  sue  upon  the 

judgment,  or  upon  the  original  cause  of  action,  123. 
whether  the  States  of  the  Union  are  foreign  as  to  judgjnents  rendered 

in  any  one,  119,  n.  (p),  123,  n.  (g),  123-126. 
provisions  of  the  constitution  and  of  the  laws  of  congress  relative  to  the 

effect  of  the  judgments  of  one  State  in  another,  123-126. 
proceedings  of  a  court  without  a  clerk  cannot  be  authenticated  as  act  of 
congress  requires,  in  order  to  receive  "  full  faith  and  credit"  in  other 
States,  124. 
'  operation  of  the  law  of  place  upon  bankruptcy  and  insolvency, 
(See  BankruptOy  and  Insolvency.) 
PLAINTIFF, 

effect  of  negligence  or  default  of,  in  reducing  or  preventing  damages, 

454,  n.  (n),  461,  n.  (u),  469. 
discharge  by  nominal,  129. 

one  of  several,  129,  and  n.  ((). 
PLEADING, 

what  sufficient,  of  the  statute  of  frauds  in  equity,  548. 
PLEDGE, 

damages  in  trover  for,  477. 
POLICE  REGULATIONS, 

of  a  State  when  consistent  with  the   clause   of  the   United   States' 
Constitution,  relative  to  the  obligation  of  contracts,  .708,  709. 
POLYGAMY, 

(See  Place,  Law  of.) 
validity  of,  and  effect  upon  the  legitimacy  of  children,  104,  u.  (p),  109, 
n.  (0- 
PONE, 

at  common  law,  577. 
POST  OBIT  BONDS, 
when  valid,  418. 
PRJSCIPE, 

at  common  law,  577. 
PREFERRED  DEBTS, 

"  {See  Bankruptcy  and  Insolvency.) 
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PRESCRIPTION, 

effect  of  the  lex  fori  upon,  102,  103. 

in  the  use  of  personal  property,  governed  by  the  lex  fori,  104. 
PRESUMPTION, 

whether  the  basis  of  the  statute  of  limitations,  343-345. 
PRESUMPTIONS  OP  LAW,  42-48. 

(See  Construction,  &c.) 
PRETIUM  AFFECTlOmS, 

addition  to  value  of  property  on  account  of,  471. 
influence  of  upon  decree  for  specific  performance,  533. 
PRICE, 

apportionment  of,  how  affecting  the  entirety  of  a  contract,  29-31. 
when  required  to  be  stated  by  the  statute  of  frauds,  294,  n.  (u),  295. 
PRINCIPAL, 

(See  Agent,  Broker.) 
PRINTED  INSTRUMENTS, 

construction  of  instruments  partly  written,  partly  printed,  when  the 
written  and  printed  parts  conflict,  28,  29. 
PRINTED  SIGNATURE, 

whether  complying  with  statute  of  frauds,  289,  290. 
PRIVILEGES, 

(See  Exclusive  Privileges.) 
PRIVILEGED  DEBTS, 

(See  Bankruptcy  and  Insolvency.) 
PROFERT, 

when  seal  of  instrument  is  torn  off,  227. 
PROFESSIONAL  SERVICES, 
of  an  attorney, 

(See  Attorney.) 
PROFITS, 

whether  recoverable  as  damages,  458-461. 
mesne,  when  recoverable  in  real  actions,  495,  496,  500. 
PROMISE, 

to  pay  money,  no  time  being  expressed,  is  promise  on  demand,  64,  C5. 
aliter,  if  to  do  other  act,  65,  n.  (w). 

new,  acceptance  of,  when  equivalent  to  accord  and   satisfaction,  194, 
195. 
revival  of  original  cause  of  action  after,  195,  196. 
efi'ect  of  accepting  negotiable  paper  as,  196. 

what  suflicient  to  revive  a  debt  barred  by  the  statute   of  limita- 
tions, 343,  n.  (y),  345,  n.  (c),  347-353. 
by  one  of  several  joint  debtors,  eflToet  of  in  reviving  debts  barred 
by  the  statute  of  limitations,  359-3CG. 
of  executors  and  administrators,  when  within  statute  of  frauds,  284, 
300.    (See  11,  n.  (n).) 
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PROMISSORY  NOTES, 

(See  Bills  of  Exchange,  &c.) 
PROPERTY, 

by  Tvliat  tenure  holden,  689. 
PROVISION, 

amounting  to  condition,  39,  40. 
PROVISO, 

when  equivalent  to  covenant,  23,  and  n.  (c). 
PUBLIC  OFFICERS, 

specific  perfqj-mance,  whether  decreed  against,  611,  n.  (A). 
PUFFER, 

(See  By-Bidder.) 

Q. 

Q  UANTUM  MER  Ul  T, 

remedy  upon,  35. 
.  tender  pleadable  to,  149. 

interest  whether  recoverable  upon,  382,  n.  (s). 
QUANTUM  VALEBAT, 

interest  whether  recoverable  upon,  382,  n.  (s). 
QUIET  ENJOYMENT, 

covenant  for  in  a  deed,  499. 
QUI  PRIOR  EST  TEMPORE  POTIOR  EST  JURE,  118,  n.  (n). 
QUI  TAM  ACTION, 

when  abated  by  the  pendency  of  another  suit,  233. 

arbitrators  have  no  power  to  order  to  cease,  201,  n.  (o). 

R. 
RAILROAD, 

bonds  and  notes,  usury  in  the  sale  of,  422. 

company  party  to  contract ;  whether  decree  of  specific  performance 
granted,  511,  n.  (]i). 
RATES,  _ 

of  interest  in  the  several  States,  430,  431. 
of  exchange,  charges  for,  not  usury,  413. 
REAL  ACTIONS, 

damages  in,  494-509. 

(See  Damages.) 
REAL  PROPERTY, 

sale  of,  when  an  entire  contract,  29,  n.  (w). 

conveyance  of,  when  a  condition  precedent  to  a  right  of  action  for  the 
purchase-money,  41,  n.  (C). 
'       grant  of,  when  it  carries  with  it  a  right  of  way  to,  and  whatever  is 

necessary  to  its  use  and  enjoyment,  46. 
" '  ■  when  the  purchaser  o^  the  owner's  goods  can  enter  on  his  land  and  take 
them,  46,  47. 
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REAL  PROPERTY,  continued.  ,.  I : 

contracts  relative  to,  governed  by  the  lex  loci  rei  sites,  83,  95,  n.  (e). 
auctioneer  employed  to  sell,  no  authority  to  receive  payment  for,  127. 
conveyance  of,  when  sufficient  to  satisfy  a  contract,  168,  169. 
fraud  in  sale  of,  266,  n.  (m),  275,  n.  (;). 

sales  of  at  auction,  the  auctioneer  the  agent  of  both  parties,  292,  n.  (»•). 
contracts  relative  to,  when  within  the  statute  of  frauds,  311-316. 
damages  for  breach  of  covenants  in  the  conveyance  of,  494-509. 

(See  Damages.) 
specific  performance  of  contracts  relating  to, 

(See  Specific  Performance.) 
what  passes  to  assignees  by  insolvency,  624-630. 

(See  Bankruptcy  and  Insolvency.) 
REAL  STATUTE, 

(See  Statutij.) 
RECEIPT, 

how  controlled  by  extrinsic  evidence,  13,  n.  (r),  67,  129-182,  221,  517, 
n.  (a). 

(See  Release,  Part  Payment.) 
whether  one  may  be  required  in  a  tender,  155,  156. 
RECITALS, 

eifeot  of,  in  construing  a  written  instrument,  13,  n.  (r),  14,  15,  22,  23, 

220,  221. 
how  controlled  by  extrinsic  evidence,  66. 
RECORD, 

(See  Registration.) 
RECOUPMENT, 

difference  between,  and  set-off,  246. 
of  damages,  246. 
RECTOR, 

may  enter  close,  and  carry  away  tithes,  46,  n.  (u). 
REDUCTION, 

difference  between,  and  set-off,  246. 
REGISTRATION, 

laws  and  effect  of,  628. 
RELATIVE  WORDS, 
how  construed,  25. 
RELEASE, 

construction  of,  13,  n.  (r). 

deed  of,  not  operative  as  such,  construed  as  a  grant,  the  reversion,  at- 
tornment, &c.,  15,  16. 
in  full  of  all  actions,  debts,  demands,  &c.,  restricted  to  the  amount  re- 
ceived, 13,  n.  (r),  129-132,  198,  and  n.  (/),  517,  n.  (a). 
(See  Receipt.) 
the  rule,  falsa  demonstratio  non  meet,  applied  to,  62,  n.  (v). 


INDBX.  791 

RELEASE,  continued. 

suit  for  part  payment  releases  the  whole,  129-132,  198,  and  n.  (/). 

(See  Part  Payment.) 
of  mutual  claims,  130,  197. 

mutual  power  of  arbitrator  to  award,  208,  n.  (p),  211. 
what  constitutes  a,  219. 

when  a  covenant  not  to  sue  is  equivalent  to,  219,  220. 
operative  only  on  a  present  right,  220. 
how  construed;  general  words  in  limited  by  particular  recitals,  13,  u. 

(r),  220,  221. 
of  part  of  claim,  221. 

not  limited  or  controlled  by  extrinsic  evidence,  221. 
by  whom  to  be  made,  222. 
by  a  trustee,  when  set  aside,  222. 
by  one  of  several  plaintiffs,  129,  n.  (t). 
by  operation  of  law,  222. 

by  intermarriage  of  parties,  15,  n.  (x),  222. 

exception,  222,  n.  (u). 
effect  of  security  m  releasing  debt,  222. 
REMEDY, 

of  parties,  when  their  purpose  and  language  conflict,  9,  10,  12. 
for  breach  of  contracts  governed  by  lex  fori,  104. 
the  statute  of  limitations  applies  only  to,  379. 

distinction  between,  and  the   obligation  of  a  contract,  531-538,  589- 
593! 
RENT, 

interest  allowed,  in  an  action  for,  381. 

on  leases,  when  apportioned,  171,  n.  (a). 
RENT  CHARGE, 

extra  interest  in  the  purchase  of,  416,  417. 
REPAIR, 

covenant  to,  in  a  lease,  184,  n.  (x),  507. 
REPLEVIN, 

damages  in  action  of,  477-479. 

(See  Damages.) 
action  on  replevin  bond  defeated  by  the  destruction  of  the  property, 
478. 
REPRESENTATIONS, 

(See  Fkaud.) 
effect  of  upon  the  enforcement  of  con  tracts  in  equity,  513,  571,  and  notes 

(h),  CO- 
REPRESENTATIVES, 

presumption  of  law,  that  parlies  to  simple  contract  intend  to  bind,  44, 
REPUGNANT  CLAUSES, 
in  deeds  and  wills,  26. 
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RESCISSION, 

what  amounts  to,  190,  n.  (/t). 

of  a  contract,  by  mutual  consent,  189,  190. 

when  in  the  power  of  one  party  on  account  of  the  other's  default,  191. 

under  what  circumstances  allowed,  191-193,  483. 

in  cases  of  fraud,  277-279,  192,  n.  (o). 
RESERVATION  AND  EXCEPTION, 

words  of,  construed  as  words  of  grant,  23. 
RESIDENCE, 

meaning  of  the  word,  92. 
ItES  JUDICATA, 

when  a  bar  to  another  suit,  234-239. 

(See  Judgment.) 
RESPONDENTIA, 

loans  on,  not  usurious,  414-416. 
RESTS, 

annual,  in  merchants'  accounts  allowed,  428,  430,  n.  (x). 
RESTRAINT  OF  TRADE, 

contract  in,  when  void,  253-259. 
RESTRICTIVE  WORDS, 

when  rejected,  26,  n.  (I). 
REVENUE  LAAVS, 

have  no  extraterritorial  force,  82,  n.  (e). 

of  other  countries,  contracts  in  violation  of,  not  void,  259,  260. 
REVOCATION, 

of  submission  to  arbitrators, 

{See  Award.) 
RIGHT, 

of  way,  over  land  granted, 

(See  Real  Property.) 

distinction  between,  and  remedy  in  regard  to  contracts, 
(See  Remedy.) 

actions  for  purpose  of  establishing,  493. 

vested,  534. 
ROWLETT'S  TABLES,  407. 

S. 
SABBATH, 

laws  relating  to  the  observance  of, 

(See  Illegal  ContracTvS.) 
SAILORS, 

(See  Seamen.) 
SAMPLE, 

sale  by,  constructive  delivery  in,  so  as  to  satisfy  the  requirements  of  the 
statute  of  frauds,  324. 
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SALE, 

contracts  of,  85,  n.  (d). 

of  lands  within  the  statute  of  frauds,  311-316. 

of  chattels,  when  within,  319-341. 

(See  Frauds,  Statute  of.) 
of  notes  and  other  choses  in  action,  not  usurious,  421-427. 
damages  in  contracts  of,  when  vendee  sues  vendor,  479-483. 

vendor  sues  vendee,  483-487. 
where  covenants  in  sales  of  real  estate  are  broken,  503- 
507. 
SATISFACTION, 

(See  Accord  and  Payment.) 
SCRAWL, 

whether  sufficient  as  a  seal,  governed  by  the  lex  fori,  100. 
SEAL, 

whether  sufficient,  governed  by  the  lex  fori,  100. 
when  mere  surplusage,  227,  228. 

alteration  of  instrument,  by  adding  or  tearing  off,  227,  228. 
how  far  establishing  the  presumption  of  consideration,  in  equity,  515. 
SEAMEN, 

domicil  of, 

(See  Domicil.) 
SEDUCTION, 

punishment  and  damages  for,  449. 
SEIZIN, 

covenants  of,  damages  for  breach  of,  498. 
SERVANT, 

damages  in  action  by,  against  employer,  468. 
SERVICE,  CONTRACTS  OF, 

apportionment  of,  31,  n.  (?/),  32-35,  and  n.  (d). 
effect  of  part-performance  of,  35,  n.  (d),  171,  n.  (a), 
what  amounts  to  a  day's  work,  51,  n.  (A), 
not  within  the  statute  of  frauds,  333-336. 
commission  for  service,  not  usurious,  410-414. 
when  enforced  in  equity,  526,  530-532,  533,  n.  (n),  566. 
profits  ofdaily  labor  do  not  pass  toassignee,  upon  insolvency,  631,  n.  (h). 
compensation  for,  when  a  privileged  claim  in  insolvency,  677. 
SET-OFF, 

of  demands,  when  allowed,  239,  240. 

power  of  courts  of  equity  to  order,  independent  of  statutes,  239,  n.  (r). 
similar  to  the  compensation  of  the  civil  law,  240. 
of  judgments,  240-242. 
of  costs,  241. 

allowed  upon  motion,  242,  and  n.  (m). 
how  affected  by  attorney's  lien,  242. 
VOL.  II.  67 
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SET-OFF,  continued. 
of  a  note,  242. 
of  a  recovered  verdict,  242. 
of  amount  due  on  a  bond,  but  not  the  penalty,  unless  considered  as 

liquidated  damages,  242. 
when  allowed  upon  motion  and  when  to  be  pleaded,  242,  and  n.  (m). 
allowed  only  where  the  party  holds  the  demand  in  his  own  right,  243. 
of  a  joint  against  a  separate  debt,  and  of  a  separate  against  a  joint  debt, 

not  allowed,  244,  245. 
of  a  demand  against  the  party,  having  the  equitable  but  not  the  legal 

interest,  244. 
when,  in  an  action  for  the  breach  of  a  contract,  part-performance  may 

be  set-off,  246. 
how  distinguished  from  reduction  and  recoupment,  246,  247. 
defence  of,  optional,  247. 
whether   defendant  can  set  off  daim  on  which  suit  is  pending  in  his 

favor,  247,  n.  (e). 
whether  plaintiff  can  file  counter  set-off  to  defendant's,  247,  n.  (e). 
what  claims  cannot  be  set  off,  248,  and  n.  (/),  ((/). 
debt,  to  be  subject  of,  must  have  existed  and  belonged  to  defendant  at 

time  of  commencement  of  plaintiff's  action,  248. 
time  when  the  debt  should  be  due,  to  be  subject  of,  248. 
right  of,  not  taken  away  by  an  agreement  to  pay  in  a  specific  way, 

248. 
by  a  purchaser  against  a  factor,  248-251. 

a  consignor,  when  factor  has  lien,  249. 
a  broker,  249. 

a  principal,  in  suit  brought  by  agent,  250. 
by  or  against  a  trustee,  of  money  due  to  or  from  a  cestui  que  trust,  251. 
may  exceed  the  amount  due  on  the  original  action,  251. 
notice  of,  251. 
right  of  defendant  to  withdraw,  though  this  exposes  plaintiff's  claim  to 

statute  of  limitations,  252. 
right  of,  not  affected  by  insolvency,  634,  666,  667. 
SEVERABLE  CONTRACTS, 

damages,  and  form  of  action  for  breach  of,  132,  147,  463,  464. 
SEVERALTY, 

of  contracts, 

(See  Entirety  of  Contracts.) 
SHERIFF, 

payment  of  money  to,  127,  n.  (c). 
sales  by,  within  the  statute  of  frauds,  292,  n.  (r). 
who  wrongfully  seizes  goods,  457,  n.  (r). 
SHIP, 

(5ee  Vessel.) 
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SHIP-OWNERS, 

custom  of,  to  pay  bills  drawn  by-masters,  does  not  bind  them  as  accept- 
ors, 58,  n.  (o). 
SHIPPING-NOTE, 

(See  Bills  of  Lai:)OTg.) 
SIGNING,  ; 

required  by  the  statute  of  frauds,  285-294. 
■when  a  letter  amounts  to,  285,  and  n.  (c). 
indorsement  of  unsigned  contract  for  the  purpose  of  transfer,  sufficient, 

285,  n.  (c.) 
writing  of  the  agreement,  not  sufficient,  285,  286. 
place  of,  287-289. 

when  in  printing  or  pencil,  289,  290. 
by  an  agent,  under  the  statute  of  frauds,  291,  292. 
by  an  agent  authorized  by  parol,  293,  294. 
SLANDER, 

in  actions  for,  where  other  words  admissible  in  e-vidence,  445. 
what  are  actionable  words,  and  when  damage  must  be  proved,  458. 
action  for,  whether  maintainable  on  the  ground  that  damage  resulted 

from  repetition  of  defendant's  words  by  third  party,  457,  n.  (r). 
nominal  damages  when  given  for,  494,  n.  (to). 
SLAVES, 

how  affected  by  the  lex  domicilii,  86,  u.  (i). 

execution  of  contract  for  the  benefit  or  manumission  of,  how  compelled, 
532,  and  n.  (hh). 
SOVEREIGN, 

the  rule  contra  proferentem,  not  applicable  to  grant  of,  18. 
SPECIALTY, 

form  of,  22-25,  100. 
fraud,  whether  bar  to  action  upon,  280. 
SPECIFIC  ARTICLES, 
tender  of,  157-168. 

(See  Tender.) 
notes  payable  in,  162-166. 
damages  for  non-payment  of,  490-492. 
SPECIFIC  PERFORMANCE, 

Of  the  origin  and  purpose  of  this  remedy,  509-517. 
difference  between  remedies  afforded  by  courts  of  law  and  courts  of 

equity,  509. 
old  action  of  detinue,  509. 

origin  and  effects  of  decrees  for  specific  performance,  609,  n.  (a). 
to  supply  insufficiency  of  the  law,  509. 

"  equity  follows  the  law,"  by  carrying  out  its  principles,  509,  and  n.  (J), 
510,  549,  and  n.  (I),  571. 
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conditions  which  entitie  party  to  decree  for  specific  performance,  510, 
n.  (d). 

to  be  granted  at  the  discretion  of  the  court,  upon  the  facts  of  each  case, 
510,  and  n.  (/),  511,  566,  end  of  note  {x). 

what  equities  are  to  be  inquired  into,  510,  n.  (/),  511,  and  n.  (jf). 

"  he  who  asks  equity  must  do  equity ;  "  meaning  and  application  of  the 
rule,  510,  u.  (/). 

if  change  of  circumstances  renders  specific  performance  of  contract  op- 
pressive, or  inequitable,  511,  n.  (jr). 

decree  of,  to  be  granted  when  remedy  at  law  is  inadequate,  511,  512. 

whether,  when  plaintiff  has  lost  his  remedy  at  law  by  negligence,  512, 

n.  ik). 

when  legal  remedy  is  inadequate,  by  reason  of  its  dependence 

on  the  personal  responsibility  of  the  creditor,  524. 
against  corporations  and  public  officers,  511,  n.  (jti).  ' 

when  land  is  taken  by  railroad  company,  511,  n.  (A), 
to  enforce,  against  a  purchaser,  covenants  not  running  with 

land,  512,  and  n.  (k). 
to  enforce  agreement  against  creditor,  512,  and  n.  (Jc). 
when  both  parties  are  dead,  512. 
what  interest  will  support  a  bill  for,  513. 

marriage  settlements,  when  capable  of  being  rescinded,  513,  n.  (T). 
concealment  by  contracting  party  of  his  true  character,  effect  of  upon, 

513,  571,  and  notes  (A),  (i). 
terms  of  contract  and  proof,  necessary  to  obtain,  513,  n.  (o). 
when  bill  for,  may  be  amended,  413,  n.  (o). 
form  of  contract  immaterial,  514. 
of  deed  unrecorded,  514,  u.  {p). 

inoperative  for  want  of  acknowledgment,  514,  n.  {p}. 
void  by  matter  subsequent,  514,  n.  (p). 
agreement  to  refer  and  award,  514,  n.  (p),  536,  n.  (x),  553,  n.  (e). 
bond  with  penalty,  considered  as  a  contract,  514,  515. 

for  the  performance  of  work,  530,  n.  ((). 
seal,  how  far  establishing    presumption  of  consideration  in  equity, 

515. 
lease,  515,  n.  (s),  526,  527,  530,  u.  (().    (See  531). 
decree  may  be  obtained  by  both  parties  to  a  contract,  if  by  one,  515, 

523,  n.  (0,  527,  n.  (k),  540,  n.  (k). 
rules  of  construction  and  evidence  applied  to  contracts  requiring,  the 

same  as  at  law,  616. 
omission  in  written  agreement  how  proved,  516,  n.  (t). 
equity  will  consider  that  as  done,  which  ought  to  have   been  done ; 
meaning  and  application  of  the  rule,  516. 
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who  may  be  compelled  to  specific  performance,  516,  and  notes  (w),  (x), 

517,  and  n.  (tf). 
how  far  courts  of  equity  may  go  in  giving  full  relief,  after  having  taken 

jurisdiction   for  the  purpose  of  granting  specific  performance,  533, 

n.  (i),  533,  n.  (n). 
Of  consideration,  517-522. 
equitable  construction  of  the  rule  that  promises  without  valuable  con- 
sideration are  void,  517. 
when  promisee  has  acted  upon  the  faith  of  such  promise,  517,  518. 
a  benefit  conferred,  received,  or  held  constitutes  a  valuable  consideration, 

518. 
necessity  for  valuable  consideration  confined  to  executory  promises, 

518. 
inadequacy  of  consideration,  519,  520. 

between  near  relatives,  519,  n.  (j). 
contract  benefiting  party  collaterally  interested,  from  whom  no  part  of 

consideration  proceeds,  when  enforced,  520. 
distinction  between  promises  made  before  and  after  consideration  is 
received,  521,  530. 
promises  before  and  after  marriage,  520,  521. 
good  or  meritorious  consideration,  521,  522. 
Of  contracts  relating  to  personalty,  522-535. 
distinction  between  contracts  relating  to  realty  and  those  relating  to 

personalty;  specific  performance  granted  of  the  former,  not,  in  gen- 
eral, of  the  latter,  522. 
ground,  force,  and  scope  of  this  distinction,  523,  524. 
decree,  when  granted  to  enforce  contracts  relating  to  personalty,  522, 

n.  (s),  523. 
contract  of  sale  when  creating  the  relation  of  trustee  and  cestui  que 

trust  between  vendor  and  vendee,  522,  n.  («). 
if  decree  would  efiect  only  the  payment  of  money  or  its   equivalent, 

523. 
if  vendee  can  avail  himself  of  this  remedy,  vendor  may,  523,  n.  («)•     {See 

515,and527,  n.  (k).) 
if  legal  remedy  is  inadequate  by  reason  of  its  dependence  upon  the 

personal  responsibility  of  defendant,  523,  524. 
if  surety  has  claims  for  contribution  against  co-sureties,  some  of  whom 

are  insolvent,  524. 
in  agreements  respecting  partnership,  524,  525. 
in  agreement  by  partner  not  to  engage  in  other  business,  525. 
contracts   for  personal  services,  526,  530,  and  notes,  531,  532,   533, 

n.  («). 
agreement  to  sell  the  good- will  of  trade,  526. 
67* 
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agreement  to  sell  the  business  of  an  attorney,  526,  n.  (^). 

for  lease,  or  renewal  of  lease,  415,  n.  (s),  526,  527,  530,  n. 

(().    (See  531.) 
concerning  annuities,  527,  528. 
for  the  purchase  of  debts,  527. 
to  keep  banks  of  river  in  repair,  527. 
to  pay  a  specified  sum,  and  an  additional  sum   for  article 

manufactured,  528. 
for  the  sale  of  shares  and  stock,  528,  529. 
for  the  exclusive  property  in  certain  partnership  books,  528, 
n.  (r). 
distinction  between  contract  to  build,  and  to  repair  a  house,  530. 
contract  for  defined  work  upon  land,  531. 
contracts  relating  to  realty,  not  enforceable  in  equity  when  breach  of 

can  be  adequately  compensated  for  in  damages,  531. 
covenants  in  leases  enforced  by  injunction,  531,  532,  and  notes.     (See 

533,  534.) 
the  breach  o{  negative  covenants  prevented  by  injunction,  531,  n.  (u). 
agreements  by  tenants  to  surrender  estate  to  landlord,  531,  n.  (v). 
contracts  relating  to  personalty  enforced  when  the  effect  of  breach  of 

cannot  be  estimated  with  exactness,  532. 
specific  performance  of  personal  acts,  when  decreed,  532. 
as  indorsement  of  note,  532. 
renewal  of  lease,  532. 
charging  annuity,  532. 
investment  of  money,  532. 

execution  of  contract  for  the  benefit  or  manu- 
mission of  slaves,  532,  and  n.  (hh). 
agreement  to  insure,  533. 
"how  far  prelium  affectionis  influences  the  court  in  decreeing  specific 

performance,  533. 
when  pei-sonal  property  is  detained  in  breach  of  trust,  533. 
when  breach  of  contract  may  be  compensated  for  in  damages,  as  to  part 
only  of  subject-matter,  specific  performance  granted  of  entire  con- 
tract, 533. 
not  ground  of  demurrer  to  bill,  that  it  seeks  specific  performance  of  eon- 
tract  relating  to  personalty,  533. 
■injunction,  when  granted,  533,  534.     (See  531,  and  n.  (v).} 
specific  performance  granted  when  promise  is  positive  ;  injunction  when 

negative,  —  force  and  limitations  of  this  rule,  533,  534. 
•  effect  of,  when  in  a  contract  there  is  an  agreement  to  act,  and  an  agree- 
ment of  restraint,  not  the  converse  of  each  other,  533,  n.  (n). 
when  ancillary,  533,  a.  (n). 
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United  States  Supreme  Court  less  disposed  to  regard  distinction  be- 
tween realty  and  personalty  tlian  English  courts,  535. 
power  given  to  tlie  State  courts  as  to  specific  performance,  535. 
Of  contracts  relating  to  the  conveyance  of  land,  535-545. 

when  agreement  contemplates  another  remedy  for  default,  535,  n.  (lo). 
whether  equity  will  protect   vendor   less   readily   than   vendee,  535, 

n.  (w). 
when  equity  will  remove  an  obstacle  in  the  way  of  a  present  application 

for  specific  performance,  536,  n.  (x). 
specific  performance  of  an  award  when  decreed,  536,  n.  (x),  553,  n.  (e). 

{See  514,  n.  (p).) 
when  the  land  is  in  a  foreign  country,  536. 
defect  in  title,  537-540. 

reference  out  of  court  to  remove,  537,  n.  (z). 

waiver  of;  pleadings,  537,  notes  (a),  (J). 

costs  of  suit  on  account  of,  537,  n.  (a). 

vendor  must  prove  title  not  covenant  for  title,  537,  n.  (c). 

unimportant  objections  to,  537,  and  n.  (rf). 

unfavorable  decision  of  inferior  court  does  not  render  title 

doubtful,  538,  n.  (/). 
adverse  opinions  of  conveyancers  and  lawyers,  538,  539. 
when  readily  removable,  539. 
how  and  when  removable  so  as  to  perfect  the  title,  effect 

of  removal  of,  539,  540,  and  notes  (i),  (_/'). 
if  vendor  unfairly  conceals  defect,  which  is  subsequently 

removed,  540,  n.  (/). 
for  purchaser,  not  seller,  to  object  to,  540. 
when  purchaser  can  insist  upon  conveyance  of  part  of 

land,  if  title  to  the  remainder  has  failed,  540. 
mutuality  in  contracts,  540,  u.  (/). 
time,  when  "  of  the  essence  of  the  contract,"  541-545. 
change  of  circumstances,  effect  of,  upon  question  of  time,  541,  n.  (p). 
time,  though  not  originally  of  the  essence  of  the  contract,  may  become 

so,  542,  n.  (5). 
different  rules  at  law  and  in  equity,  543,  n.  (s). 
prima  facie,  time  not  essential  in  equity,  543,  n.  (s). 
otherwise,  when  property  is  perishable,  or  wanted  for  an  immediate 
purpose,  or  when  vendor  has  determinable  interest  only,  or  by  ex- 
press stipulation,  543,  n.  (s). 
express  agreement  of  parties  upon  particular  time,  what  evidence  that 

time  is  of  the  essence  of  the  contract,  543. 
modern  and  American  tendency,  544,  545. 
Of  the  Statute  of  Frauds,  545-556. 
effect  of  in  equity  upon  contracts,  545. 
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■what  is  a  compliance  with  the  statute,  545,  n.  («). 

parol  evidence,  when  admissible  to  connect  parts  of  a  contract,  546, 
n.  («). 
when  to  prove  additional  consideration,  546,  n.  (z). 
provisions  of,  546. 
undelivered  deed,  546,  n.  (v). 
when  memorandum  is  lost,  546,  n.  (i'). 
agent,  signature  of,  546,  n.  (iv). 
when  equity  requires  the  contract  to  be  written,  546. 
when  contract  in  writing  is  completed,  546,  notes  (v),  (z). 
parol  evidence  admissible  to  rebut,  but  not  to  raise  an  equity,  547. 
when  simultaneous  parol  agreement  is  entered  into  in  modification  of 

written  agreement,  547,  n.  (6).     (See  564,  n.  (}).) 
evidence  of  simultaneous  parol  agreement,  547,  n.  (e). 
statute  of  frauds  must  be  pleaded  to  defeat  contract  not  in  writing,  548. 
what  constitutes  sufficient  pleading,  548,  n.  (/). 
principles  of  equity,  how  affected  by  general  statute  provisions,  549, 

n.  (0. 
part  performance,  549-554. 

how  pleaded,  550,  n.  (s). 
what  constitutes,  551-554. 
payment  of  money  not,  552. 

marriage  settlements,  when  taken  out  of  the  statute 
by,  554. 
instances  where  equity  has  disregarded  the  statute  of  frauds,  554,  555. 
parol  promise  of  executor,  554. 

of  heir,  555. 
equity  will  correct  a  mistake,  555. 
parol  evidence,  when  admissible  to  show  mistake,  555. 
mistake  of  law;  ignorantia  legis  neminem  excusat,  556. 
Of  compensation,  556-561. 
when  change  or  mistake  render  exact  execution  of  contract  impossible, 

556. 
when  party  is  entitled  to,  557. 

amount  of,  how  ascertained  at  law  and  in  equity,  557. 
what  failure  or  deficiency  will  prevent  decree  for  specific  performance, 

557. 
compensation  not  damages,  557. 

force  of  this  rule,  557,  558. 
for  uncertain  and  contingent  diminution  of  estate,  558. 
indemnity  as,  558,  n.  (r). 

purchaser  not  bound  to  take  property  different  from  what  he  bargained 

for,  558. 
as  lease  for  underlease,  id. 
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as  underlease  for  lease,  id. 
life-estate  for  fee,  id. 
reversion  for  present  estate,  id. 
purchaser  may  compel  execution  and  payment  of  compensation,  if  estate 

is  less  than  that  bargained  for,  558. 
whether  equity  will  decree  compensation,  when  it  cannot  decree  spe- 
cific performance,  559,  560. 
Impossibility  and  other  defences,  561-576. 
impossibility,  on  the  part  of  the  court,  to  enforce  its  decree,  561. 
as  to  compel  stage  actor  to  perform  his  part,  561. 
on  the  part  of  defendant,  561-564. 
as  where  an  act  is  to  be  done  by  some  other  party  before 

defendant  can  act,  561,  n.  (y). 
when  price  is  to  be  settled  by  arbitration,  561,  u.  (jr). 
where  literal  performance  is  impossible,  561,  n.  {g). 
what  would  not  be  a  defence  at  law  may  be  in  equity,  562. 
except  by  violation  of  law,  562. 
representatives  of  party  bound  to  perform  his  agreements, 

563. 
agreement  to  devise  property,  ,563,  564. 
of  performing  contract,  to  be  distinguished  from  impossi- 
bility of  using  consideration  as  contemplated,  564.  _ 
on  account  of  want  of  mutuality,  564-569. 
when  plaintifi"  cannot  perform  his  part  of  the  agreement, 

564. 
when  plaintiff  fails  to  perform,  and  the  court  cannot  com- 
pel performance  of,  his  part  of  the  agreement,  564. 
in  case  of  lease,  564,  n.  (q),  565. 
insolvency  of  intended  lessee,  565. 
condition    precedent  to   relief  by   specific   performance, 

664,  n.  (g). 
parol  agreement  collateral  to  written,  564,  n.  (q).     (See 

547,  n.  (6)). 
if  infant  seeks  specific  performance,  290,  n.  (t),  565. 
agreement  to  purchase  article  at  particular  place  only, 

565. 
probable  disability  of  plaintiff  to  perform  his  part  of  con- 
tract, 565. 
as  insolvency  of  plaintiff,  565. 
contracts  between  servant  and  employer,  566. 
what  mutuality  of  remedy  is  necessary  to  entitle  party  to 

decree  for  specific  performance,  566,  n.  (x). 
want  of  mutuality  by  act  of  defendant,  566,  n.  (x). 
want  of  mutuality  by  the  act  of  God,  566,  n.  (x). 
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infirmity  of  title,  566,  n.  (x). 

where  one  party  only  signed  agreement,  566,  n.  (x). 

waiver  of  want  of  mutuality   by  party  entitled  to  set  up 

this  defence,  566,  n.  (x). 
assent  to  the  modification  of  agreement  by  party  sought  to 

be  charged,  566,  n.  (x). 
in  contract  of  sale  of  wife's  land,  566,  n.  (x). 
what  mutuality  of  agreement  is  necessary  to  entitle  party  to 

decree  for  specific  performance,  566,  n.  (x). 
distinction  between  want  of  consideration    and   want  of 

mutuality,  566,  n.  (x). 
when  plaintiff  has  performed  part  of  his  share  of  the  con- 
tract, and  is  prevented  from  performing  the  rest,  567. 
when  specific  performance  is  impossible,  but  will  become  possible,  569. 
enforcement  of  contract  with  married  woman,  570. 
covenant  of  husband,  that  wife  shall  do  certain  act,  570. 
good  faith  requisite,  571. 
contract  tainted  with  fraud,  571. 

representations  and  concealments,  513,  571,  and  notes  Qi),  (i). 
construction  of  representations,  571,  n.  (i). 
puffer  at  auction,  571,  n.  (A), 
promise  to  alter,  and  oral  waiver  of,  contract,  572. 
waiver  or  variation  of  contract,  369,  n.  (jj),  572,  and  n.  (t). 
prevarication  in  bill,  572. 
delay  in  filing  bill,  572. 
oppressiveness  of  bargain,  573. 

intoxication  of  party  when  agreement  was  made,  573,  and  n.  (r). 
when  the  rights  of  parties  have  been  determined  at  law,  574. 
when  contract  is  illegal,  or  against  the  policy  of  law,  5  74. 

as  that  business  should  be  carried  on  in  retiring 
partner's  name,  574,  n.  («). 
when  part  of  contract  only  is  illegal,  576,  and  n.  (y). 
on  the  new  actions  of  mandamus  and  injunction  of  the  English  Pro- 
cedure Act,  576. 
SPECIFIC   TERMS, 

when  taking  the  sense  of  generic,  8. 
SPONTANEOUS  PRODUCTS  OF  LAND, 

whether  chattels,  314. 
STAKEHOLDERS  AND  WAGERS, 

rights  of  parties  to  the  deposit,  138,  140. 
illegal  wagers,  139,  261,  262. 

whether  the  situation  of  a  stakeholder  is  similar  to  that  of  an  arbitrator, 
so  that  either  party  can  withdraw  the  wager  before  decision,  189, 
and  n.  (y). 
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wagers  regarded  with  disfavor  by  the  courts  and  made  illegal  by  statute 

8  and  9  Viot,  139. 
duty  of  auctioneer  as  stakeholder,  139. 

money  lent  for  the  purpose  of  betting  not  recoverable  by  the  lender, 
261,  n.  (/). 
STATE, 

the  rule,  contra  proferentem,  not  applicable  to  grants  of,  18. 
STATES, 

comity  of, 

(See  Place,  Law  of.) 
whether  the  States  of  the  Union  are  foreign  as*to  judgments,  119,  n.  (p), 

123-126,  232,  n.  (/). 
as  to  bankrupt   laws,   705, 
706. 
contracts  between,  or  between  States  and  individuals,  how  affected  by 

the  United  States  Constitution,  700,  and  n.  (a), 
courts  of,  powers  of  in  respect  to  decrees  of  specific  performance,  535. 
STATUTE, 

construction  of,  much  the  same  as  of  simple  contract  and  deed,  6. 

general  following  particular  words,  applicable  to  per- 
sons ejusdem  generis,  13,  n.  (r),  262  a,  n.  (he). 
meaning  of  the  term  in  the  civil  law,  86,  n.  (i). 
STATUTE  OF  FRAUDS, 

(See  Frauds,  Statute  op.) 
STATUTE  OF  LIMITATIONS, 

(See  Limitations,  Statute  of.) 
STATUTES  OF  USURY, 

(See  UsURT.) 
STAY-LAWS, 

when  constitutional,  703-705. 
STOCK, 

(See  Corporation.) 
different  meanings  of  the  word,  72,  n.  («). 
how  transferred,  83,  n.  (g). 
personal  property,  though  the  whole  property  of  the  corporation  be 

real,  315,  330-332. 
contracts  relative  to,  within  the  statute  of  frauds,  315,  330-332. 
agreement  for  sale  of,  when  enforced  in  equity,  528,  529. 
usury  in  loans  on,  388-390. 

damages  in  debt  on  bonds  for  replacement  of,  472,  n.  (6),  480,  n.  (y). 
STOPPAGE  IN  TRANSITU, 

right  of  insolvent  to,  accrues  to  assignee,  640. 

goods  consigned  to  insolvent,  with  right  of  stoppage  in  consignor,  do  not 
pass  to  assignee,  640,  n.  (x).  ^ 
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STRANGER, 

eflfect  of  alteration  by,  223. 
not  affected  by  award, 

(See  Award.) 
STRICTISSIMI  JURIS, 

whether    a   contract    of  guaranty  is  to  be    construed  as,    21,   and 
n.  («). 
SUB-AGENT, 

payment  to,  not  valid,  126. 
SUBMISSION, 

(See  Award.) 
SUFFERING, 

mental,  disregarded  in  computing  damages,  443,  444. 
SUBJECT-MATTER, 

influence  of  Tipon  construction,  11. 
SUIT, 

notice  of,  how  given  to  absent  defendant.  100,  and  n.  (7i). 
pendency  of  another,  a  defence,  231-234. 

(See  Pendency  op  Another  Suit.) 
in  whose  name  to  be  brought  in  case  of  insolvency  or  bankruptcy,  621, 

622,  629. 
for  part  of  claim,  as  for  interest  without  principal,  effect  of,  132,  147, 

463,  464. 
payment  of  debt  and  costs  upon  one  action,  will  not  defeat  action  for 
nominal  damages,  against  another  party  for  same  cause  of  action,  130, 
n.  («). 
award  of  discontinuance  of,  209. 

upon  claua  submitted  to  arbitration  revokes  submission,  219  b. 
SUNDAY, 

when  last  day  of  performance  comes  on,  or  when  intervening  between 
first  and  last  days  of  performance,  178,  179. 
SUNDAY  LAW, 

(See  Illegal  Contracts.) 
SUPPRESSIO  VEPd,  273,  274. 
SURETY, 

appropriation  of  payments  for  the  benefit  of,  145. 

new  promise  of  one  of  several,  when  sufficient  to  revive  a  debt  against 

the  others,  barred  by  the  statute  of  limitations,  362. 
when  the  statute  of  limitations  begins  to  run  against  the  claims  of, 

371. 
damages  in  an  action  by,  461,  462. 
when  surety  can  sue  principal,  461. 
claim  of,  for  contribution  against  co-sureties,  some  of  whom  are  insolvent, 

how  enforced  in  equity,  524. 
may  prove  claim  against  insolvent  principal,  657,  658,  and  n.  (6). 
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SWEEPING  CLAUSES,  13,  n.  (r). 

T. 
TAXATION, 

power  of,  whether  alienable  by  the  State,  688,  694,  695. 
abandonment  of  not  to  be  presumed,  527. 
TECHNICAL  TERMS, 

meaning  of,  how  determined,  4,  n.  (J),  5,  67,  68. 
TENANTS, 

allowed  to  take  away-going  crops,  49,  n.  (z),  59  n.  (q). 
TENDER, 

when  allowed,  148,  149. 

plea  of,  admits  the  contract,  149. 

effect  of,  149. 

defeated  by  a  subsequent  demand  and  refusal,  157. 
when  made  in  court,  effect  of,  149,  n.  (/). 

stops  accruing  damages  and  interest,  and  gives  defendant  costs,  150. 
to  whom,  and  by  whom  to  be  made,  150,  151,  160. 
ratification  of,  renders  good,  151. 
in  behalf  of  idiot  or  infant,  151. 
amount  required,  151,  153. 

need  not  be  made  for  charge  of  attorney  for  writing  letter,  151,  n.  (r). 
if  agent  at  his  own  risk  supplies  deficiency  in,  151. 
at  common  law,  148,  n.  (j),  153, 154. 
by  statute,  153,  154. 
what  constitutes  a,  154,  155,  188,  n.  (jr). 
must  be  unconditional,  155. 

whether  a  receipt  may  be  required  by  the  debtor,  155,  156. 
in  bank-bills,  if  objected  to,  not  valid,  133,  157. 
may  be  in  creditor's  own  overdue  notes,  154,  n.  (a). 
Of  chattels,  157-168. 
what  acts  amount  to,  157-160,  164. 
effect  of,  159,  160. 
what  profert  necessary,  160. 
must  be  unconditional,  160.  . 
by  or  to  an  agent,  160. 
time  or  place  of,  160-163. 

if  the  time  fall  on  Sunday,  161,  n.  (u). 

at  what  time  of  the  day,  161  n.  (y). 

when  deliverer  must  seek  receiver,  he  need  not  follow 

him  out  of  the  State,  162. 
payee  not  bound  to  receive  property  before  day  of  pay- 
ment, 163,  n.  (g). 
of  money  or  chattels,  when  the  promisor  may  elect,  163. 
of  a  part,  when  the  contract  is  entire,  163. 
VOL.  11.  68 
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TENDER,  continued. 

on  a  contract  to  deliver,  reasonably  cpnstrued,  164. 
demand  for  chattels  deliverable  on  demand  must  be  reasonable,  164. 
at  a  certain  time  or  place,  when  a  contract  discharged  by,  164. 
■when  the  property  passes  by,  165-168. 
of  deed,  168,  188,  n.  (g). 
quality  of  articles  tendered,  168,  n.  (q). 

must  conform  to  regulations  of  law  if  such  exist,  12  n.  (j),  168,  n.  (q). 
other  defences  ^ro  tanto  in  the  nature  of  tender,  160. 
TENURE, 

of  private  property,  689. 
TESTATOR, 

how  may  sign  will, 

(See  Will.) 
THREATENING  LETTER, 

(See  Letter.) 
TIME, 

reasonable,  for  performance  of  contract  when  none  is  fixed,  47,  173. 
a  question  of  law,  47,  173. 
by  what  rule  determined,  47,  174. 
for  limitation  of  actions  and  presumption  determined  by  the  lex  fori, 

102-104. 
when  essential  in  the  performance  of  a  contract,  172. 
computation  of,  when  certain  days  are  exclusive  or  inclusive,  15,  n.  (x), 

175-178. 
when  a  suit  may  be  brought  for  breach  of  contract  before  the  expira- 
tion of  the  time  of  perfoimance,  179, 188. 
of  tender,  148,  n.  (</),  153,  160-163. 
when  of  the  essence  of  the  contract,  in  equity,  541-545. 
question  of,  in  respect  to  bankruptcy  and  insolvency,  652-656. 
TITHES, 

rector  may  enter  close  and  carry  away,  46,  n.  («). 
TITLE, 

failure  of,  494-508. 

defect  in,  what  constitutes,  how  affecting  decree  for  specific  performance, 
and  how  remedied,  537-540,  566,  a.  (x). 

(See  Specific  Peefokmance.) 
TORTS, 

whether  a  tort  founded  upon  a  contract  violating  the  Sunday  laws  can 

be  redressed,  262/,  262  (7. 
promises  to  answer  for  another's,  within  the  statute  of  frauds,  309. 
damages  for,  446-454,  456. 
TRADE, 

contracts  in  restraint  of,  when  void,  253-259. 

probable  ground  of  considering  illegal,  254-257,  259. 
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TRADE,  continued. 

agreements  for  sale  of  good-will  of,  when  enforced  in  equity,  526. 
TRESPASS, 

when  tender  may  be  made  for,  149. 

when  a  bar  to  a  real  action,  236-239. 

for  mesne  profits,  damages  for,  recoverable,  494,  496,  500. 
TROVER, 

when  a  bar,  235,  n.  («),  237. 

damages  in  action  of,  470-477. 
TRUST, 

breach  of, 

(See  Breach  of  Trust.) 

property  held  in,  whether  passing  to  assignee  upon  insolvency  of  trustee, 
630,  631. 
TRUSTEES, 

joint,  payment  to  one  of,  128. 

payment  to,  binds  cestui  que  trust,  128. 

release  by,  when  set  aside,  222. 

set-off  against,  244,  251. 

fraud  by,  270. 

operation  of  United  States  bankrupt  law  of  1841  upon,  588. 

may  prove  in  ifisolvency  for  cestui  que  trust,  668. 

U. 

UNCERTAINTIES, 

explained  by  extrinsic  evidence,  75. 
UNIMPORTAKT  PARTS  OF  CONTRACT, 

suppressed  to  sustain  the  rest,  1 7. 
UNLAWFUL  CONTRACT, 

{See  Illegal  Contract.) 
USAGE, 

(See  CoNSTRrcTioN  of  Contracts.) 
in  the  use  of  language,  12,  n.  (5),  48-52. 
in  policies  of  insurance  and  bills  of  lading,  48,  n.  (y),  49,  n.  (2),  50,  n. 

(a),  59,  n.  (?). 
in  leases  where  the  custom  is  local,  49,  n.  (z). 
in  delivery  of  goods  by  common  carrier,  49,  n.  (z). 
in  the  remission  of  money  by  an  agent  to  his  principal,  49,  n.  (2). 
in  the  business  of  banks,  49,  n.  (2). 

of  brokers,  49,  n.  (2). 
when  the  freight  of  money  is  allowed  to  the  master  of  vessel  by,  49, 

influence  of,  upon  the  law  merchant,  52. 
basis  of  the  common  law,  52,  53. 
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USAGE,  continued. 

must  be  established,  uniform  and  general,  53,  54. 

ambiguities  explained  by,  55. 

may  explain  ambiguous  words,  55. 

affixes  to  a  word  a  meaning  difFerent  from  its  common  one,  50,  51,  55. 

difference  between  custom  and  usage,  56. 

the  existence  of,  a  question  of  fact,  55,  .56. 

how  proved,  56,  57. 
knowledge  of,  when  a  presumption  of  law,  and  when  to  be  proved,  56, 

57. 
evidence  of  knowledge,  57. 
illegal  customs,  not  admissible,  57,  59,  n.  (5). 
unreasonable  customs  not  sanctioned  by  the  law,  58. 
unreasonableness  of  usage,  question  of  law,  58,  n.  (0). 
may  be  excluded  from  a  contract,  expressly  or  by  implication,  58. 
inconsistent  with  the  terms  of  a  contract,  59,  n.  (9). 
interest  allowed  by,  380,  407. 
how  affected  by  the  lex  loci,  95-100. 
USURY, 

{See  Interest  and  Usury.) 
What  constitutes,  383-385. 
form  of  the  contract,  immaterial,  385,  387. 
burden  of  proof  of,  386,  387. 
in  loans  on  notes,  386. 
in  loans  of  stock,  388-390. 

when  the  contract  is  contained  in  separate  instruments,  390. 
laws  against,  how  evaded,  391. 
in  foreign  contracts,  95,  n.  (e),  391,  392. 

the  contract  itself,  to  be  void  for,  must  be  tainted  with,  392-394. 
the  original  contract  may  be  good,  and  the  second  void  for,  392. 
additional  interest  to  be  paid  as  penalty,  not  amounting  to,  393,  394. 
agreement  for,  not  conclusively  implied  from  acceptance  of,  394. 
Substituted  securities  are  void,  394-400. 
in  the  inception  of  a  note,  effect  of,  on  the  rights  of  indorsees,  394-396. 
in  the  indorsement  of  a  note,  effect  of  on  the  liability  of  the  maker,  395. 
when  the  new  security  is  purged  from,  396-398. 
against  whom  the  defence  of,  may  be  made,  397-400. 
defence  of  may  be  made  by  guarantor,  399. 
usurious  mortgage,  399. 
Distinction  between  the  invalidity  of  the  contract,  and  the  penalty  imposed, 

400-405. 
when  the  offence  of,  is  complete,  400-403. 

how  availed  of  by  the  debtor,  in  suits  at  law  and  in  equity,  403,  404. 
recoverable  in  a  suit,  405. 
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USURY,  continued. 

Accidentally  included  in  the  contract,  405-408. 
contract  for,  under  a  mistake  of  fact,  corrected,  405. 

under  a  mistake  of  law,  illegal,  405,  406. 
by  banks  in  the  calculation  of  interest,  doctrine  of  cypres,  407.       '' 
In  the  discount  of  bills  and  notes,  where  the  interest  is  paid  in  advance, 
408-410. 
charges  for  services,  by  brokers,  bankers,  and  other  lenders,  not,  410- 
412. 

for  the  rates  of  exchange,  not,  413. 
deduction  by  the  acceptor  of  a  bill  paying  it  before  maturity,  of  a  larger 
sum  than  the  legal  interest,  not  amounting  to,  413,  414. 
Extra  interest  for  risk,  or  payable  on  contingencies,  not,  414-419. 

on  loans  on  bottomry  and  respondentia,  414,  416.  , 

ia  the  purchase  of  annuities  and  rent  charges,  388,  n.  (c), 

416,417. 
in  loans  depending  on  the  life  of  the  parties,  418. 
in  post  obit  bonds,  418. 
Contracts  in  which  the  lender  professes  to  become  a  partner,  when  void  for, 

419,  420. 
In  the  sales  of  notes  and  other  choses  in  action,  421—427. 
at  less  than  the  nominal  value,  when  good,  421-423. 
how  affected  by  the  liability  of  the  indorser  in  default  of  the  maker, 

423-426. 
indorsement  or  making  of  negotiable  paper  for  a  premiiun,  426,  427. 
cross-notes  between  parties  at  different  rates  of  interest,  not,  427. 
Compound  interest,  427-432. 

not  usurious,  427,  428. 
agreement  to  convert  interest  into  principal  when  valid,  428-430. 
annual  rests  in  merchants'  accounts  allowed,  436,  a.  (x). 
laws  against,  in  the  several  States,  430,  431. 
how  affected  by  the  lex  loci,  95-100. 
UT  RES  MAGIS  VALEAT  QUAM  PEREAT,  7,^.  {g). 


VALUE, 

of  property,  how  measured  in  computing  damages,  468,  469,  471-473, 
479-482. 

{See  Damages.) 
of  real  estate,  whether  to  be  taken  at  the  time  of  conveyance  or  of  evic- 
tion, in  assessing  damages  on  real  estate,  499-501. 
VENDEE, 

damages  in  suits  by,  479-483. 
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VENDOR, 

damages  in  suits  against,  483-487. 

wliether  protected  in  equity  more  readily  than  vendor,  535,  n.  (w). 

auctioneer  agent  for  both  vendor  and  vendee,  292,  and  n.  (r). 

damages  in  suits  against,  479-483. 
in  suits  by,  483-487. 

rights  of,  and  of  vendee,  483-485. 

■whether  protected  less  readily  by  equity  than  vendee,  533,  n.  (to). 
VERBA  FORTIUS  ACCIPIUNTUR  CONTRA  PROFERENTEM, 

the  rule,  18-22. 
VERDICT, 

when  set  aside  for  exceeding  damages,  451. 
(See  Judgment.) 
VESSELS, 

injured  by  collision,  456. 

in  port,  pass  to  assignee  upon  insolvency,  638. 

at  sea,  whether,  638. 

effect  of  bill  of  sale  to  transfer,  638. 
VESTED  EIGHTS,  704. 
VINDICTIVE  DAMAGES, 

(See  Damages.) 

W. 
WAGERS, 

(See  Stakeholders.) 
WARRANTY, 

construction  of,  13,  n.  (r). 

damages  for  breach  of,  in  contracts  for  personal  property,  457,  n.  (r), 

486,487. 

for  real  property,  499-502. 
WAY, 

right  of,  when  gij^nted  by  implication. 

(See  Real  Peopbety.) 
WIFE, 

domicil  of,  follows  her  husband's,  93,  111,  112. 
capacity  of,  how  affected  by  the  lex  loci,  111. 
payment  to,  as  the  husband's  agent,  127. 
whether  can  become  an  insolvent,  614. 
of  bankrupt  or  insolvent,  rights  of, 

(See  Bankruptcy  and  Insolvency.) 
appropriation  of  payments,  when  one  debt  was  contracted  by,  before 

marriage,  141. 
widow's  claim  for  damages  for  detention  of  dower,  496-498. 
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WIFE,  continued. 

contract  to  sell  land  of,  whether  enforced  in  equity,  566,  n.  (x). 
enforcement  of  contract  with,  570. 

contract  of  husband  that  wife  shall  perform  certain  act,  whether  en- 
forceable, in  equity,  570. 
WILLS, 

(See  Devise.) 
construction  of,  12,  n.  (y),  17,  n.  (/). 

rule  of  verba  fortius  accipiuntur  contra  proferentem, 

does  not  apply  to,  18,  n.  (k). 
of  repugnant  clauses,  the  later  prevails,  26. 
admissibility  of  parol  evidence  in  construction  of,  62, 
n.  (u),  65,  69,  n.  (s),  72,  n.  (n),  74,  76. 
distinction  between  patent  and  latent  ambiguities  in,  69,  n.  (s),  72. 
when  extrinsic  evidence  admitted  to  explain,  76-79. 
alterations  in,  effect  of,  228,  n.  (a), 
made  on  Sunday,  262  e. 
signing  of,  291,  n.  (m). 
WITNESS, 

{See  Attestation.) 
rule  that  need  not  criminate  himself,  how  far  applied  in  examination  of 
insolvent  debtor,  670,  n.  (_;'). 
WORDS, 

of  art,  how  construed, 

(See  Art.) 
obscurely  written,  or  half  erased,  5. 
technical, 

(See  Technical  Terms.) 
specific,  when  used  in  a  generic  sense,  8. 
mistake  in  choice  of,  but  not  in  their  meaning,  remedied  in  a  court  of 

equity,  8,  9. 
fixed  meaning  of,  to  control  intention,  9,  10,  11. 
general  and  particular,  in  same  instrument,  13,  n.  (r),  14,  15. 
repugnant,  in  deeds  and  wills,  26. 
WORK  AND  LABOR, 

(See  Service,  Contracts  of.)  • 

WRIT, 

ot  eslrepement,  494. 
WRITING, 

instruments  partly  in,  and  partly  printed,  how '  construed,  when  the 

written  and  printed  parts  conflict,  28,  29. 
of  two  contracts  in,  which  controls,  60. 
contemporaneous  writings,  when  deemed  part  of  contract,  66. 
contract  in,  when  made,  94. 
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WRITING,  continued. 

wlietlier  part  payment  to  be  in,  to  take  a  case  out  of  the  statute  of 
limitations,  257. 

(See   CONSTEUCTION  OF  CONTRACTS  ;  FeAITDS,  STATUTE  OF.) 

Y. 

YEAR, 

contracts  not  to  be  performed  within,  when  within  the  statute  of  frauds, 
316-319. 


